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Hoqghton  County  St.  Ry.  Co.  v.  Common  Council  of  Village  of  Laurium 

(Mich.) 487 

Street  railway  franchise;  right  to  construct  connecting  lines. 

Houston  Electric  Co.  r.  Nelson  (Tex.  Civ.  App.) 806 

Injury  to  passenger  occasioned  hy  collision  with  vehicle;  rule  as  to 
desnree  of  care  for  protection  of  passengers. 

Hooston  Electric  Co.  r.  Robinson  (Tex.  Civ.  App.) 803 

Injury  to  conductor  occasioned  by  close  proximity  of  trolley  pole  to 
tradL 

Hges  V.  St.  Louis  Transit  Co.  (Mo.  App.) 688 

Passenger  thrown  from  car  by  suaaen  lurch. 

ana  Ry.  Co.  v,  Hoffman  (Ind.  Sup.) 188 

Tranters  to  a  point  beyond  the  limits  of  a  city  as  existing  at  the 
time  franchise  was  granted.  " 
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Indianapolis  St.  Rv.  Ck>.  v.  Brown  (Ind.  App.) 260 

Passenger  alighting  injured  by  premature  starting  of  ear. 

Indianapolis  St.  Ry.  Co.  v.  Darnell  (Ind.  App.) 237 

Collision  with  vehicle;  willful  injury  not  inferred;  duty  of  drirer  to 
look  back. 

Indianapolis  St.  Ry.  Co.  r.  Dawson  (Ind.  App.) 246 

Assault  upon  colored  persons  visiting  park  maintained  by  street 
railway  company. 

Indianapolis  St.  Ry.  Co.  v,  Marshchke  (Ind.  App.) 260 

Collision  with  vehicle  driven  on  track  in  frtmt  of  approaching  car 
without  looking. 

Indianapolis  &  G.  R.  T.  Co.  v.  Foreman  (Ind.  Sup.) 200 

Injuries  to  servant;  trackman  fellow  servant  of  motorman  and  otlier 
employees  operating  street  cars;  pleadings. 

Indianapolis  &  G.  R.  T.  Co.  v.  Haines  (Ind.  App.) 220 

Injury  caused  by  horse  being  frightened  1^  banner  carried  on  street 
car. 

Jett  9.  Central  Electric  Ry.  Co.  (Mo.  Sup.) 613 

Collision  with  children  walking  on  trade;  contributory  n^igenee; 
failure  to  endeavor  to  avoid  accident. 

Johnson  v.  Metropolitan  St.  Ry.  Co.  (Mo.  Ajpp.) OSS 

Injury  to  employee;  statute  making  railroad  liable  for  negUgence  of 
co-employee  not  applicable. 

Jones  V.  United  Rys.  &  Elec.  Co.  of  Baltimore  (Md.) 400 

Injury  to  passenger  by  passing  wagon;  presumption  at  to  earrier'a 
negligence;  contributory  negligence. 

Kansas  City  &  L.  R.  Co.  v.  Gallagher  (Kan.  Sup.) 282 

Collision  with  pedestrian  crossing  street;  duty  to  look  and  listcii; 
inference  from  instinct  of  self-preservation. 

Keefe  c.  Lexington  k,  Boston  St.  Ry.  (}o.  (Mass.) 400 

Power  of  iown  selectmen  to  fix  rate  of  fare. 

Kelly  p.  Metropolitan  St.  Ry.  Co.  (N.  Y.  App.  Dlv.) 001 

Injury  to  passengers ;  instruction  as  to  a^ee  of  care. 

Kelly  r.  United  llraction  Co.  (N.  Y.  App.  Div.) 806 

Injury  to  workman  in  street  by  derailment  of  car;  instruction  aa  to 
duty  of  defendant  in  construction  of  roadbed  and  car  tracks. 
Klinger  r.  United  Traction  Co.  &  Schenectady  Ry.  Co.  (N.  Y.  App.  Div.) .  700 
Injury  to  passenger  caused  by  collision  of  street  car  with  another  car 
attempting  to  pass  a  cross-over  switch. 

Knickerbocker  Ice  Co.  v.  Benedix  (111.  Sup.) 120 

Collision  with  vehicle;  right  of  way  of  street  car;  intoxicated  driver. 

Knox  r.  North  Jersey  St.  Ry.  Co.  (N.  J.  Law) 782 

Collision  with  hook  and  ladder  truck  at  street  crossing;  right  of  way. 

Knoxville  Traction  Co.  r.  McMillan  (Tenn.) 879 

Privilege  tax  on  business  of  advertising  in  street  cars. 

Knoxville  Traction  Co.  v,  Mullins  (Tenn.) 876 

Duty  of  motorman  when  he  observes  that  a  horse  has  become  unman- 
ageable through  fright. 

Kolb  r.  St.  Louis  Transit  Co.  (Mo.  App.) Oil 

Collision  with  vehicle  at  street  crossing:  crossing  at  a  distance  of 
200  feet  from  approaching  car ;  obstructed  view  of  track. 

Kopp  V.  Baltimore  &  Ohio  8.  W.  Ry.  Co.  (Ohio  Circ)  818 

Statute  requiring  street  car  ^  come  to  full  stop  before  crossing  steam 
railroad;  employee  to  ascertain  if  way  is  dear  befdre  crossing  ndl- 
Toad. 
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I  Kvbe  9.  St  Louis  Transit  Co.  (Mo.  App.) M7 

Negligent  rmte  of  speed  in  approaching  place  wh«re  children  usnallj 
I  eroes  trade 

LawBon  v.  Seattle  k  B^ton  By.  Co.  (Wash.) 946 

Injury  to  passenger  who  was  intoxicated;  effect  of  intoxication, 

lincohi.  City  of,  r.  Lincoln  St  By.  Co.  (Neb.) 6M 

Assessments  against  property  of  street  railway  for  paving;  lien  of 

lineoln  Traction  Co.  v.  Moore  (Neb.) 642 

Team  frightened  by  negligent  operation  of  street  car;  rate  of  speed. 

Under  r.  St  Louis  Transit  (io.  (Mo.  App.) 607 

Collision  with  yehide;  negligence  of  drirer  in  crossing  track  in  front 
of  car  200  feet  distant. 

Lockwood  V.  Troy  City  By.  Co.   (N.  Y.  App.  Dlr.) 784 

(Collision  with  rehlcle  driven  on  a  narrow  bridge;  instruction  as  to 
degree  of  care  required  of  defendant 

Lodsyer  r.  Covert  (Ohio  Circ) 816 

Municipal  ordinance  requiring  street  car  to  be  stopped  iHien  signaled. 

LooisviUe  By.  Co.  v.  Colston  (Ky.  Ct.  App.) 318 

Duty  to  sound  gong;  right  of  way  as  between  pedestrian  and  street 
car. 

Louisville  ^y.  Co.  r.  Teekin  (Ky.  Ct.  App.) 811 

Operating  car  in  narrow  street  at  excessive  rate  of  speed  without 
sounding  gong. 

L)mdi  V,  St  Louis  Transit  Co.  (Mo.  App.) 622 

Injury  to  passenger  alighting  at  a  place  beyond  a  street  crossing. 

Lynch  v.  Third  Ave.  B.  Co.  (N.  Y.  App.  IMv.) 786 

Collision  with  pedestrian  at  street  crossing;  walking  in  front  of  fip- 
proaching  ear;  failure  of  motorman  to  |^ve  warning  or  stop  ear. 

Msgnire  r.  St.  Louis  Transit  Co.  (Mo.  App.) 628 

Injury  to  passenger  attempting  to  board  a  car  by  sudden  start; 
attempting  to  board  slowly  moving  car;  duty  to  stop  at  crossing. 

Matthews  «?.  Southern  Ohio  Traction  Co.  (Ohio  Circ) 817 

Spedfic  performance  not  the  proper  remedy  to  compel  an  electric 
railway  c<nnpany  to  perform  its  duties  to  the  piiblic  under  its 
frandiise. 

Mauer  r.  Brooklyn  Hdghts  B.  Co.  (N.  Y.  App.  Div.) 787 

Collision  with  pedestrian  at  street  intersection;  contributory  negli- 
gence. 

Mayor,  etc.,  of  Jersey  City  r.  Consolidated  Traction  Co.  (N.  J.  Law) 704 

Liability  of  lessee  of  street  railway  company  for  license  fee. 

MeCauley  v.  Bhode  IsUnd  Co.  (R.  L) 866 

Passenger  injured  by  sudden  stop  of  car. 

McDonald  v.  Metropolitan  St  By.  Co.  (N.  Y.  App.  Div.) 788 

Collision  with  child  upon  track;  negligence  in  going  upon  track  in 
front  of  car;  duty  of  motorman  to  avoid  injury. 

McLdand  r.  St  Louis  Transit  Co.   (Mo.  App.) 621 

Injury  to  pedestrian  crossing  in  front  of  car;  care  to  avoid  collision; 
contributory  negligence. 

Meade  c.  Boston  Elev.  By.  Co.  (Mass.) 456 

Injury  to  passenger  while  alighting;  question  of  negligence  for  jury. 

Meeker  r.  Metropolitan  St.  By.  (>).  (Mo.  Sup.) 636 

CHiild  killed  upon  track;  liability  of  company  for  failure  to  stop  car. 


Digitized  by  VjOOQ IC 


z  Tabls  of  Eepobtbd  Casss. 

Pace. 

Hellen  v.  Old  Colony  St.  Ry.  Co.  (Mass.) 427 

Question  of  negligence  of  parent  in  permitting  child  to  go  upon  street 
is  for  the  jury. 

Monehan  v.  South  Covington  &  Cin.  St.  Ry.  Co.  (Ky.  Ct.  App.) 312 

Injury  to  child  riding  as  a  trespasser  upon  the  steps  of  tne  rear  plat- 
form of  a  car  outside  of  the  rail. 

Monroe  v.  Hartford  St.  Ry.  Co.  (Conn.) 59 

Collision  with  vehicle;  effect  of  leaving  horse  unhitched  and  imat- 
tended  upon  car  track. 

Montgomery  St.  Ry.  r.  Hastings  (Ala.) 1 

Collision  with  vehicle;  effect  of  horse's  fear  of  street  car;  contribu- 
tory negligence  of  driver. 

Montpelier,  Cit^r  of,  v.  Barre  &  M.  Tract.  &  P.  Co.  (Vt.) 911 

Consolidation  of  street  railway  companies;  issue  of  transfers  upon 
consolidation. 

Moran  v.  Leslie  ( Ind.  App.) 254 

Collision  of  vehicle  crossing  track  with  car  approaching  at  a  short 
distance;  contributory  negligence. 

Moritz  V,  St.  Louis  Transit  Co.   (Mo.  App.) 619 

CloUision  with  vehicle;  question  as  to  whether  motorman  oould  have 
avoided  a  collision  for  the  junr. 

Moskowitz  V.  Brooklyn  Heights  R.  Co.  (N.  T.  App.  Div.) 704 

Injury  to  passen^r  riding  on  step  of  crowded  street  car  by  being 
thrown  by  motion  of  car. 

Mullen  V.  Metropolitan  St.  Ry.  Co.  (N.  Y.  App.  Div.) 802 

Injury  to  employee  in  car  shed;  contributory  n^igrace. 

Mulligan  r.  Metropolitan  St.  Ry.  Co.  (N.  Y.  App.  Div.) 787 

Injury  to  passenger  attempting  to  board  ear  by  sudden  start;  infer- 
ence  to  be  drawn  from  fact  that  motorman  lessened  speed  of  car. 

Mulligan  v.  Third  Ave.  Ry.  Co.  (N.  Y.  App.  Div.) 7« 

(Pulsion  at  street  crossing  with  pedestrian  standing  between  north 
and  south-bound  tracks. 

Muntz  V.  Algiers  &  Gretna  Ry.  Co.  (La.)   841 

Operation  of  street  railway  so  as  to  procure  safety  of  general  public; 
liability  for  negligent  acts  of  lessee. 

Nashville  R.  Co.  r.  Howard  (Tenn.) ^ •  88t 

Passenger  thrown  from  seat  by  sudden  jolt  of  car. 
Nassau  Electric  R.  Co.  v,  Corliss  (U.  S.  C.  C.  A.,  2d  Circ) 999 

Injury  to  passenger  caused  by  premature  start  of  car. 
Nelson  p.  Oil  City  St.  Ry.  Co.  (Pa.  Sup.) 860 

Injury  to  motorman  by  collision;  assumption  of  risk. 
New  York,  City  of,  v.  Metronolitan  St.  Ry.  Co.  (N.  Y.  App.  Div.) 781 

Collision  with  hook  and  ladder  truck;  r^ht  of  way  to  fire  apparatus; 
care  required  of  motorman ;  duty  of  driver  of  truck. 
N.  Y.  C.  ft  H.  R.  R.  R.  Co.  f.  Auburn  Interurban  Elec.  R.  Co.  (N.  Y.  Ct. 

App.)     762 

Certificate  as  to  public  convenience  and  necessity  for  extension  of  line. 
North  Chicago  St.  R.  Co.  p.  Johnson  (111.  Sup.)   82 

Duty  of  employees  to  avoid  injuries  to  child  on  track. 
Northington  v.  Norfolk  Rv.  &  L.  Co.  (Va.) 982 

Injury  to  passenger  boarding  car  by  premature  start;  contradictory 
evidence  as  to  cause  of  accident. 

Omaha  St.  Ry.  Co.  r.  Larson  (Neb.) 664 

Collision  at  crossing;  duty  to  look  and  listen;  failure  to  stop  oar 
after  discovering  perilous  situation;  proof  by  experiment. 
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Injury  to  passenger  attempting  to  loard  a  car;  status  of  passenger. 


Ollaia  p.  St.  Louis  Transit  Co.  (Mo.  App.) 627 

'■      to  board 


Ptganini  p.  North  Jers^  St,  Ry.  C!o.  (N.  J.  Law) 731 

Injury  to  passenger  alighting  from  crowded  car  by  sudden  start  of  car. 

Faige  v.  Schenectady  Ry.  Co.  (N.  Y.  Ct.  App.) 7M 

Abutting  owners;  rights  of,  where  fee  of  street  is  owned. 

FMlmer  v.  Warren  St.  Ry.  Co.  (Pa.  Sup.) 839 

Injury  to  passenger  by  collision  with  another  car;  injury  occasioned 
by  jumping  frcm  car  because  of  fear  of  collision. 

Parker  v,  Washi^^n  Elec  St.  Ry.  Co.  (Pa.  Sup.) 857 

Injuiy  to  child  passenger  permitted  to  ride  upon  platform. 

PsrkB  17.  St.  Louis  &  Sub.  Ry.  (Jo.  (Mo.  Sup.) 627 

Injury  to  passenger  standing  on  car  steps ;  liability  of  company. 

Paterson  A  S.  L.  Tract  Co.  v.  ^^^brock  (N.  J.  Eq.) 711 

(Construction  of  street  railroads;  consents  of  abutting  owners. 

Peek  r.  St.  Louis  Transit  Co.  (Mo.  Sup.) 508 

Injury  to  passenger  alighting  from  car  by  sudden  starting  of  car; 
n^igence  of  defendant  must  be  shown. 

Pelly  w.  Deniaon  &  Sherman  Ry.  Co.  (Tex.  Civ.  App.) 909 

Injury  to  passenger  by  sudden  start  before  bemg  seated. 

People  V.  Detroit  United  Ry.   (Mich.) 460 

Municipal  ordinance  requiring  street  railway  company  to  equip  its 
ears  with  air  or  electric  brakes. 

People  ex  rel.  Lehmaier  r.  Interurban  St.  Ry.  O).  (N.  T.  Ct.  App.) 761 

Mandamus  to  compel  issue  of  transfer  not  granted  at  instance  of 
private  individual. 

Perras  r.  United  Traction  Co.  (N.  Y.  App.  Div.) 784 

Collision  with  vehicle;  evidence  as  to  similar  accidents;  instruction 
as  to  degree  of  care  by  defendant. 

Petty  V.  St  Louis  k  M.  River  R.  Co.  (Mo.  Sup.) 664 

Negligent  rate  of  speed;  duty  of  motorman  to  avoid  collision. 

Pluladeli^ia,  City  of,  v.  Electric  Tract  Co.  (Pa.  Sup.) 862 

Taxation;  exemption  of  power-house. 

Vhmp  V.  Heraty   (Mich.) 481 

Collision  at  crossine  of  steam  surface  railroad;  liability  of  street 
railway  company  for  neriigence  of  motorman. 

Phnn  V.  Metropolitan  St  Ry.  Co.  (N.  Y.  App.  Div.) 702 

Injury  to  passenger  while  boarding  car  oy  sudden  start. 

Powell  c.  Hudson  Valley  Ry.  Co.  (N.  Y.  App.  Div.) 800 

Passenger  injured  by  floor  plate  heated  by  friction  caused  by  the 
overcrowdiqg  of  a  street  car. 

Pritchard  r.  BrooUyn  Heists  R.  Co.  (N.  Y.  App.  Div.) 782 

Collision  with  vehicle  turning  from  one  trade  to  another  to  escape  a 
car  approaching  from  the  rear. 

Q«inn  v.  Brooklyn  Heights  R.  Co.  (N.  Y.  App.  Div.) 802 

Injury  to  employee  by  start  of  trolley  car  which  he  was  repairing. 

Besgan  r.  Manchester  St  Ry.  (N.  H.) 662 

Evidoice  as  to  rate  of  speed  at  place  where  accident  occurred. 

Ricimiond  Pass.  &  Power  (Do.  v.  Gordon  ( Va.) 03^ 

Collision  with  vehicle  at  street  crossing;  concurrent  negligence;  fail- 
ure to  look  and  listen. 

Richmond  Traction  Co.  i;.  Martin's  Adm'x  (Va.) 021 

Injucy  to  pedestrian;   failure  to  avoid  accident;  contributory  neg- 
ligence of  intoxicated  pedestrian. 
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Richmond  Traction  Co.  v.  Williams   ( Va.) 927 

Paasenffer  injured  while  alighting  from  car;  fudden  starting  of  car. 
Ries  r.  St.  Louis  Transit  Co.  (Mo.  Sup.) 604 

Attempt  to  cross  in  front  of  approaching  street  car  without  looking; 
concurrent  negligence  of  motorman. 
Robinson  v,  St.  Louis  &  Sub.  Ry.  Co.  (Mo.  App.) 630 

Lijuries  to  passenger  occasioned  by  collision  of  street  cars  running  in 
opposite  directions. 
Roedecker  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.  App.  Div.) 801 

Injury  to  passenger  of  horse  car  by  kicking  norse;  proximate  cause. 
Roenfeldt  t;.  St.  Louis  k  Sub.  Ry.  Co.  (Mo.  Sup.) 502 

Collision  with  vehicle  at  street  intersection;   duty  to  stop  before 
crossing  track. 
Romine  v.  San  Antonio  Tract.  Co.  (Tex.  Civ.  App.) 898 

Fright  of  horse;  n^ligence  in  driving  fractious  horse  near  track. 
Rosenberff  v.  Brooklyn  Heights  R.  Co.  (N.  Y.  App.  Div.) 807 

Penalty  for  failure  to  furnish  transfer  slip. 
Russell  V.  Chicago  &  M.  Elec.  Ry.  Co.   (111.  Sup.) 100 

O)nstruction  of  street  railway;  use  of  street  dedicated  but  not  ac- 
cepted; exclusive  use  of  street  cannot  be  granted. 
Ryan  v.  Third  Ave.  R.  Co.  (N.  Y.  App.  Div.) 804 

Injury  to  employee  oiling  cable  wheels;  assumption  of  risk. 

San  Antonio  Traction  Co.  r.  Welter  (Tex.  Civ.  App.) 900 

Injury  to  passenger  alighting  from  car. 
San  Francisco  &  San  Mateo  Elec.  Ry.  Ck).  v.  Scott  (C^l.) 36 

Constitutional  provision  as  to  tiucation  of  street  railways. 
Scamell  v,  St.  Louis  Transit  Co.  (Mo.  App.) 626 

Injury  to  passenser  alighting  from  car  while  in  motion. 
Scanlon  v.  Philadelplua  R.  T.  Co.  (Pa.  Sup.) 863 

Injury  to  passenger  alighting  from  running-board;  stepping  off  back> 
wards. 
Schenectady  Ry.  v.  Peck  (N.  Y.  App.  Div.) 806 

Right  of  street  railway  to  condemn  fee  of  abutting  owners  in  street. 
Schiverea  r.  Brooklyn  Heights  R.  Co.  (N.  Y.  App.  Div.) 790 

Injury  to  pedestrian  from  fall  over  cord  stretched  across  a  temporary 
bridge  over  trench. 
Schroeder  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.  App.  Div.) 786 

Collision  with  oicyclist  at  street  crossing;  mability  of  motorman  to 
prevent  collision. 
Sciurba  v.  Metropolitan  St.  Ry.  Ck).   (N.  Y.  App.  Div.) 789 

Injury  to  child  crossing  track;   fall  of  child  while  attempting  to 
cross ;  effort  of  motorman  to  avoid  collision. 
Searles  v,  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.  Law) 706 

Collision  with  vehicle;  duty  of  motorman  to  have  car  under  control. 
Sears  v,  Crocker  (Mass.)    444 

Construction  of  subway;  additional  servitude. 
Shamokin  Borough  c.  Shamokin  &  Mt.  C.  Elec.  R^.  Co.  (Pa.  Sup.) 832 

Liability  of  street  railroad  company  for  paving. 
Sharp  V.  New  Orleans  City  R.  O.  (La.) 332 

Injury  to  passenger  by  starting  car  before  he  was  seated. 
Sheeron  r.  Coney  Island  &  B.  R.  Co.  (N.  Y.  App.  Div.) 796 

Duty  of  company  where  passengers  are  permitted  to  stand  upon 
nmning-boards. 
Simmons  r.  Southern  Traction  Co.  (Pa.  Sup.) 861 

Injury  to  conductor  attempting  to  replace  trolley  by  being  struck  by 
following  car. 
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SniUi  r.  Mflwankee  Elec  Rt.  &  L.  Co.  (Wis.) 9S2 

Injury  to  paMeoger  1^  derailment  of  car. 
Soimem  v.  St.  Ixnus  Transit  Co.  (Mo.  App.) 692 

AanM,  iipon  passenger  by  oonduetor. 
Sottth  Bound  R.  Co.  r.  Burton  (S.  C.) 867 

BJglits  of  abutting  owners. 
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Dsmsges  for  acquisition  of  land  in  condemnation  proceedings. 
Spauldingt?.  Quincy  4  B.  St.  Ry.  Co.  (Mass.) 441 

Injury  to  passenger  alighting  after  car  had  started;  notice  of  inten- 
tioiL 
Sbite  p.  Cain  (Kan.  Sup.) 291 

Willful  breaking  of  street  car  window. 
Stste  c.  United  Rys.  &  Elec.  Co.  (Md.)   387 

Fsssenger  injured  while  standing  on  the  platform  of  a  station  1^ 
being  struck  t^  the  footboard  of  a  car. 
SUtev.Toung  (N.  J.  Law) €88 

Criminal  responsibility  of  directors  and  officers. 
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^Montgomery  Street  Railway  v.  Hastings. 
(Alabama  —  Sapreme  Court.) 

L  CoLuaiDir  with  Vehiclb  on  Tback;  Cohtbibutobt  Nmlu^roi. —  It  !■ 
not  negUgenee  as  a  matter  of  law  for  a  driver  to  stop  a  boggy  so  that 
Uie  rear  wheels  thereof  are  within  a  few  feet  of  a  street  ear  track;  it  is 
not  eontribatory  negligence  as  a  matter  of  law  to  drive  a  horse  which  Is 
afraid  of  street  cars  on  a  narrow  street  in  which  there  is  a  railway  track.1 

S.  SnocNCB  AS  TO  Injttbt  to  Hobse. —  It  is  competent  to  show  the  value  of 
the  horse  before  a  collision  and  that  soon  after,  the  estimates  taking 
into  account  the  change  in  the  disposition  of  the  horse.  Evidence  that 
before  the  collision  the  horse  was  docile  and  after  the  collision  wild  and 
vicious  is  admissible. 

Apral  by  defendant  from  judgment  for  plaintiff.     Decided  November  IS, 
1903.    Reported  138  Ala.  432,  35  So.  412. 

C  H.  Roquemore  and  Lomox,  Crunn  it  Weil,  for  appellant. 

Waits,  Troy  &  Caffey,  Thos.  H.  Watts,  &  P.  C.  Massie,  for 
appelke. 

Opinion  by  McClsllan,  O.  J. 

No  exception  appears  to  have  been  reserved  to  ruling  on  defend- 
ant's motion  to  strike  certain  averments  of  the  complaint. 

The  assignment  of  error  based  npon  the  overruling  of  the  de- 
murrers to  the  complaint  is  not  supported  by  argument  or  cita- 

1.  It  is  not  contributory  negligence  as  a  matter  of  law  for  a  person  to  drive 
a  hone  which  is  afraid  of  electric  street  railway  cars  upon  a  street  occupied 
liy  an  electric  railway,  although  the  space  between  the  track  and  the  street 
fltrbing  is  narrow.  Gibbons  v.  Wilkesbarre  k  S.  St.  Ry.  Co.,  155  Pa.  St.  279, 
28  AtL  417.  A  skilled  driver  is  not  guilty  of  contributory  negligence  as  a 
natter  of  law^  in  failing  to  turn  off  upon  a  side  street  upon  seeing  that  hia 

[11 
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tion  of  authorities  in  the  brief,  and,  the  complaint  stating  a 
cause  of  action,  that  ruling  of  the  trial  court  need  not  be  reviewed. 
We  will  say,  however,  that  we  are  not  impressed  that  any  of  the 
grounds  of  the  demurrers  were  well  taken. 

The  second  plea  avers  that  the  person  in  charge  of  the  horse 
and  buggy  was  guilty  of  negligence  which  proximately  contributed 
to  the  injury  to  them  complained  of,  and  then  particularizes  facts 
as  constituting  this  alleged  contributory  negligence  which  in  them- 
selves do  not  constitute  negligence  at  all.  It  can  by  no  means  be 
affirmed  that  to  stop  a  buggy  in  a  street  off  the  track  of  a  street 
railway,  with  "  the  hind  wheel  thereof  within  a  few  feet  of  the 

hbrse,  which  is  but  four  years  old,  is  frightened  by  a  moving  electric  car. 
FleweUing  tr.  Lewiston  &  A.  H.  R.  Co.,  89  Me.  586,  36  Atl.  1066.  The  fact 
that  the  driver  could  have  traveled  on  some  other  street  than  that  on  which 
the  defendant's  car  tracks  were  laid  does  not  make  him  guilty  of  contributory 
Diligence  precluding  recovery^  where  he  had  no  reason  to  believe  that  his 
horses  would  become  unmanageable  at  the  sight  of  the  engine  and  cars. 
Muncie  St.  Ry.  Co.  t?.  Maynard,  6  Ind.  App.  372,  32  N.  E.  343. 

But  in  the  case  of  Ck>mell  t'.  Detroit  Elec.  Ry.  Co.,  82  Mich.  496,  46  N.  W. 
791,  3  Am.  Electl.  Cas.  486,  it  appeared  that  the  plaintiff  was  driving  a  young 
horse  which  he  knew  to  be  unaccustomed  to  electric  cars;  for  the  purpoBe  of 
testing  the  horse  he  drove  him  where  he  knew  electric  cars  would  be  met. 
It  was  held  that  he  was  guilty  of  contributory  negligence  precluding  recovery 
against  the  railway  company  for  injuries  sustained  by  his  horse  taking  fright 
at  the  cars.  The  court  said :  "  He  knew  the  danger  of  his  horse  becoming 
frightened  and  yet  he  took  him  into  this  dangerous  place  knowing  that  the 
cars  were  coming.  There  was  ample  opportunity  for  him  to  have  turned  into 
another  street  where  there  was  less  danger  in  subjecting  his  horse  to  the 
sight  of  the  cars.  It  was  also  admitted  upon  the  hearing  that  there  were 
other  streets  by  which  he  might  have  reached  his  destination.  It  is  common 
knowledge  that  such  vehicles  when  first  seen  in  motion  have  a  tendency  to 
frighten  animals.  When  one  deliberately  drives  into  such  a  place  as  this, 
with  full  knowledge  of  the  situation  and  danger,  for  the  express  purpose  of 
testing  his  horse,  he  is  guilty  of  contributory  negligence  and  is  not  entitled 
to  recover."    See  also  Nellis  Street  Railroad  Accident  Law,  §  20. 

As  to  injuries  resulting  from  horses  frightened  at  street  railway  cars,  and 
the  liability  of  street  railway  companies  therefor,  see  Indianapolis  ft  Green- 
field R.  T.  Co.  t;.  Haines,  2  St.  Ry.  Rep.  206,  (Ind.  Sup.)  69  N.  £.  187; 
Adsit  r.  Catskill  Elec.  Ry.  Co.,  2  St.  Ry.  Rep.  786,  88  App.  Div.  (N.  Y.)  167, 84 
N.  Y.  Supp.  393;  Lincoln  Traction  Co.  c.  Moore,  2  St.  Ry.  Rep.  642,  (Nebr.) 
97  N.  W.  606,  and  monographic  note  on  p.  643;  Knoxville  Traction  Co.  t. 
Mullens,  2  St.  Ry.  Rep.  876,  (Tenn.)  76  S.  W.  890;  Romine  v.  San  Antonio 
Traction  Co.,  2  St.  Ry.  Rep.  898,  (Tez.  Civ.  App.)  77  6.  W.  36. 
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track,''  the  driver  being  in  the  buggy,  is  negligence  on  the  driver's 
part  This  is  the  fact  averred  as  the  basis  for  the  conclusion 
aTerred  of  contributory  negligence.  It  does  not  support  the 
conclusion.  The  plea  in  effect  avers  that  this  conduct  on  the 
part  of  the  person  in  charge  of  the  horse  and  buggy  was  negli> 
gence  per  sey  as  matter  of  law.  It  was  not,  and  the  plea  was 
properly  held  bad  on  demurrer. 

Similarly,  the  fifth  plea  avers  facts  as  contributory  negligence 
on  the  part  of  the  person  in  the  buggy  which  do  not  import  negli- 
gence. It  cannot  be  said,  as  matter  of  law,  to  be  negligence,  con- 
tributing to  an  injury  suffered  in  a  collision  with  a  street  car,  to 
drive  a  horse  which  is  ''  afraid  or  skittish  of  the  street  car ''  on  a 
narrow  street  in  which  there  is  a  railway  track.  The  further 
averment  in  this  plea,  as  to  the  motorman's  efforts  to  stop  the  car 
after  the  vehicle  was  actually  on  the  track,  was  provable  under 
the  general  issue. 

Plea  6  also  fails  to  aver  contributory  negligence  on  the  part  of 
the  driver,  and  all  it  does  aver  material  to  the  case  was  within 
the  general  issue  presented  by  the  plea  of  not  guilty. 

The  injury  complained  of  was  sustained  in  November,  1900. 
There  was  evidence  tending  to  show  that  before  and  up  to  the 
time  of  the  collision  the  horse  was  docile,  not  afraid  of  cars,  etc., 
and  also  that  after  the  collision  it  was  of  an  ill  disposition,  very 
afraid  of  cars,  difficult  to  drive  near  cars,  given  to  backing  and 
aUempting  to  kick  and  run  when  approaching  cars,  and  when 
cars  were  approaching  him,  etc,  etc  No  cause  for  this  change  in 
^  animal  other  than  the  collision  in  question  was  suggested  in 
the  evidence.  The  jury  had  a  right  to  find  that  the  change  was 
due  to  the  collision.  To  afford  them  a  basis  for  the  assessment  of 
damages  referable  to  this  impairment  of  the  animal's  usefulness, 
it  was  entirely  competent  to  show  what  the  value  was  recently  be- 
fore and  soon  after  the  collision,  the  estimates  taking  its  change 
of  disposition  into  account.  The  condition  of  gentleness  before, 
and  the  condition  of  wildness  and  viciousness  afterward,  were 
each  and  both  in  the  nature  of  continuing  conditions.  Evidence 
of  the  former  condition  a  month  or  two  before  the  collision  and 
the  value  of  the  animal  at  the  time  was  competent,  especially 
in  connection  with  evidence  given  by  other  witnesses  that  such 
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condition  continued  up  to  the  time  of  the  collision;  and  so,  too, 
evidence  that  it  was  wild  two  or  three  months  after  the  collision, 
and  of  the  depreciation  of  its  value  at  that  time  in  consequence^ 
was  properly  received,  especially  in  view  of  other  evidence  that 
this  latter  condition  had  existed  ever  since  the  collision.  Indeed, 
the  abstract  fact  that  the  condition  of  wildness  and  viciousness 
continued  for  several  months,  and  still  obtained  the  following 
spring,  was,  of  itself,  pertinent  to  the  inquiry  of  deterioration  in 
its  value,  and  witnesses  were  properly  allowed  to  give  their  esti- 
mates of  its  value  at  that  time,  taking  its  then  disposition  into 
account,  and  also  the  fact  of  its  continuation  from  the  injury  to 
that  tima 

The  objection  to  the  witness  Boiling  testifying  that  the  fact 
of  a  cut  which  he  had  described  being  in  the  horse's  side  injured 
its  market  value,  proceeding  on  the  ground  that  the  witness  was 
not  an  expert,  was  not  well  taken.  Ward  v.  Reynolds,  32  Ala. 
384;  A.  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238. 

The  objection  to  the  question :  "  What  was  the  horse  worth  be- 
fore it  was  injured?''  propounded  to  the  plaintiff,  was  hyper- 
critical. To  all  ordinary  apprehension,  this  called  for  an  opinion 
as  to  the  market  valua 

The  defendant  was  allowed  to  prove  the  cost  of  repairs  to  the 
buggy,  and  there  was  no  dispute  as  to  the  amount  of  it.  If  the 
court  erred  in  not  allowing  this  proof  to  be  made  by  the  witness 
Hastings,  the  error  could  not  have  prejudiced  the  defendant. 

The  witness  Thomas,  the  motorman,  having  testified,  by  way 
of  stating  it  as  a  conclusion  and  otherwise,  that  he  had  exercised 
every  possible  care  to  avoid  the  collision,  it  was  competent,  for 
the  purpose  of  laying  a  predicate  for  his  impeachment,  to  ask 
him  if  he  had  not  told  Mrs.  Hastings,  immediately  after  the  col- 
lision, that  it  would  not  have  happened  if  he  had  been  more  care- 
ful. This  statement,  if  made,  was  in  conflict  with  his  testimony 
on  the  trial,  and  proof  of  it  went  to  his  credibility. 

There  was  no  question  in  the  case  as  to  the  buggy  becoming 
'^  second-handed ''  through  and  by  reason  of  the  injuries  it  re- 
ceived in  the  collision.  It  was  not  a  new  buggy  at  the  time  of 
the  collision.  The  plaintiff  had  owned  and  used  it  for  several 
months,  and  it  was  a  second-hand  buggy  when  he  bought  it,  i.  0*/ 
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it  had  already  been  used  for  some  time.  The  collision^  therefore, 
hftd  nothing  to  do  with  Tnalring  it  second-handed,  and  its  conse- 
quent depreciation  in  value.  It  was  entirely  impertinent,  chere- 
fore,  to  ask  the  witness  Geible  the  question :  ^^  Is  it  not  true  that 
when  an  article  becomes  second-handed  it  loses  much? "  and  his 
answer,  "  It  certainly  does,"  was  not  relevant  to  any  issue  in  the 
ease.  Having  in  view  the  connection  in  which  the  question  was 
asked,  and  it  may  be  that  it  was  intended  to  elicit  evidence  upon 
the  inquiry  whether  an  article  which  has  been  broken  and  re- 
paired is  not  less  valuable  than  it  was  originally,  but  this  is  mere 
q)eculation  as  to  what  may  have  been  intended  by  the  question. 
On  its  face  it  imports  no  reference  to  a  repaired  article,  and  it 
seems  clear  that  the  witness  understood  it  to  have  reference  to  the 
relative  market  value  of  such  an  article  as  a  buggy  when  new  and 
unused,  on  the  one  hand,  and  after  it  has  been  used  and  becomes 
second-handed,  on  the  other.  The  testimony  was  inadmissible, 
and  we  are  unable  to  affirm  that  its  admission  did  not  prejudice 
the  defendant. 

We  find  no  error  in  the  rulings  of  the  court  on  defendant's  re- 
quests for  instructions. 

Reversed  and  remanded. 


Birmingham  Railway,  Light  &  Power  Co.  v.  Mullen. 

(Alabama  —  Supreme  Court.) 

1.  Assault  Ain>  Battery  bt  Conductor;!  Evtoence  as  to  Language  or  Con- 
DUCTOR. —  In  an  action  brought  to  recover  for  an  assault  and  battery 
committed  by  a  conductor  upon  a  passenger,  evidence  as  to  profane  lan- 
guage used  by  the  conductor  to  one  of  the  plaintiiT^s  companions  was  held 
admiflsible  as  part  of  the  res  gestce. 

1.  AMSolt  upon  pasBenger  by  employee. —  See  note  to  Birmingham  By.  A; 
Elce.  Co.  V.  Mason,  1  St.  Ry.  Rep.  1,  137  Ala.  342,  34  So.  270.  See  also  in 
this  volume  Foster  v.  Atlanta  R.  T.  Co.,  2  St.  Ry.  Rep.  75,  119  Ga.  676,  46 
S.  K  840;  Sonnen  r.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  632,  (Mo.  App.)  76 
S.  W.  691 ;  Freedman  c.  Metropolitan  St  Ry.  Co.,  2  St.  Ry.  Rep.  802,  89 
App.  Div.  (N.  Y.)  486,  86  N.  Y.  Supp.  986. 
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2.  Eyidknoe  as  to  Agc  Ain>  BsLATiVE  Sizes  of  Parties. —  It  is  competent  for 

the  plaintiff  to  prove  in  such  an  action  the  age,  height,  and  weight  of  the 
plaintiff,  since  the  jury  might  well  consider  the  relative  age  and  the 
relative  sizes  of  the  parties  in  connection  with  the  evidence  tending  to 
show  that  the  conductor  assaulted  the  plaintiff. 

3.  Evidence  as  to  Conduct  of  Plaintiff. —  It  being  charged  by  the  defend- 

ant that  the  plaintiff  used  profane  language  to  the  conductor,  it  is 
competent  for  a  witness  to  answer  a  question  as  to  whether  if  the  plain- 
tiff made  the  remark  he,  the  witness,  could  have  heard  it,  or  was  close 
enough  to  have  heard  it. 

4.  Justification  of  As8ault.2 — Abusive  language  or  opprobrious  epithets 

used  by  a  passenger  do  not  justify  the  commission  of  an  assault  upon 
him  by  a  conductor.  The  burden  is  on  the  defendant  to  justify  the 
assault  and  to  show  that  it  was  necessary.  The  honesty  but  mistaken, 
belief  of  the  conductor  that  it  was  justified  does  not  exempt  the  defend- 
ant from  liability.  In  ejecting  a  passenger  the  conductor  has  no  right  to 
strike  him  unless  in  self-defense,  and  it  is  for  the  jury  to  determine 
from  all  the  facts  if  the  assault  was  proper  in  an  effort  to  eject. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  December   17, 
1903.    Reported  138  Ala.  614,  35  So.  701. 

The  plaintiff  introduced  evidence  tending  to  show  that  on  the  night  of 
November  2,  1001,  he,  together  with  Bryan  Crumpton  and  one  or  two  other 
boys,  boarded  one  of  the  defendant's  street  cars  to  go  from  Birmingham  to 
East  Lake,  the  place  of  plaintiff's  residence ;  that  he  paid  his  fare  and  took  a 

2.  Justification  of  assault. —  If  the  employee  of  a  street  railway  company 
acts  only  in  justifiable  self-defense  as  against  an  assault  by  a  passenger  the 
company  is  not  liable.  Hayes  v.  St.  Louis  R.  T.  Co.,  15  Mo.  App.  583.  8o 
where  in  an  action  brought  by  a  passenger  to  recover  damages  from  a  railroad 
company  because  of  an  alleged  assault  committed  by  a  conductor  it  appeared 
from  the  evidence  that  the  plaintiff  was  disorderly,  that  he  struck  the  first 
blow,  and  that  the  conductor  used  no  unnecessary  force,  a  verdict  for  the 
passenger  should  be  set  aside.  Russell  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  12  App. 
Div.  (N.  Y.)  160,  42  N.  Y.  Supp.  678.  And  where  it  appeared  that  the  plain- 
tiff while  a  passenger  on  one  of  the  street  cars  of  the  defendant  got  upon  the 
front  platform  and  commenced  an  altercation  with  the  driver,  using  lan- 
guage which  was  very  abusive  and  insulting,  and  calculated  to  bring  about 
a  personal  encounter,  which  result  followed  to  the  injury  of  the  plaintiff, 
the  plaintiff  was  held  not  to  be  entitled  to  a  verdict.  Scott  v.  Central  Park, 
etc.,  R.  Co.,  53  Hun  (N.  Y.),  414,  6  N.  Y.  Supp.  382.  See  also  Moore  v,  Colum- 
bia, etc.,  R.  Co.,  38  S.  C.  1,  16  S.  E.  781 ;  New  Orleans,  etc.,  R.  Co.  v,  Jopes,  142 
U.  S.  18,  12  Sup.  Ct.  109.  But  insulting  language  is  not  of  itself  sufficient 
justification  for  an  assault  upon  a  passenger  by  an  employee.  Birmingham 
By.  &  Elec.  Co.  t\  Baird,  130  Ala.  334,  30  So.  456,  54  L.  R.  A.  752 ;  Hanson 
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Mti  in  the  car;  that  Cmmpton  was  standing  near  the  rear  platform  of  the 
esr;  that  Crumpton  had  been  drinking  and  was  using  abusive  language;  that 
ttme  one  rang  the  bell  of  the  car  for  it  to  stop ;  that  the  conductor  came  back 
to  where  Cmmpton  was  standing  and  accused  him  of  having  rung  the  bell; 
upon  Crumpton  saying  that  he  did  not  ring  the  bell,  the  conductor  called 

him  a  d a  liar;   that  after  a  short  dispute,  the  conductor  started  bade 

towud  ihe  front  end  of  the  car  and  when  Crumpton  continued  to  curse,  he 
eane  bade  and  told  him  that  he  must  stop  cursing  or  he  would  put  him  off 
the  ear;  that  Mullen,  the  plaintiff,  who  was  sitting  near  Crumpton,  re- 
marked that,  if  he  tried  to  put  Crumpton  off,  he  would  have  to  put  two  off, 
to  which  remark  the  conductor  replied  that  that  would  be  easy  to  do;  that 

f.  Urbana,  etc.,  Elec.  St.  Ry.  Co.,  75  HI.  App.  474;  Baltimore  &  Ohio  R.  Co. 
r.  Barger,  80  Md.  23,  30  Atl.  560,  45  Am.  St.  Rep.  319  (in  which  case  it 
was  hdd  that  a  railroad  company  is  liable  for  an  assault  made  by  its  conductor 
upon  a  passenger,  although  the  assault  is  provoked  by  profane  and  abusive 
langiuge  used  by  the  passenger  to  the  conductor  without  provocation) ; 
Haman  v.  Omaha  Horse  Ry.  Co.,  35  Nebr.  74,  52  N.  W.  830;  Weber  r.  Brook- 
lyn, Queens  County  &  Sub.  R.  Co.,  47  App.  Div.  (N.  Y.)  306,  62  N.  Y.  Supp. 
1  (in  which  case  it  appeared  that  a  passenger  on  a  street  car  left  his  seat  and 
went  to  the  platform  to  remonstrate  with  the  conductor  for  what  he  conceived 
to  be  the  conductor's  abusive  treatment  of  an  intoxicated  passenger;  in  so 
remonstrating  he  used  indecent,  insulting,  and  provoking  language;  it  was 
held  that  such  language  did  not  justify  the  conductor's  assault,  or  prevent 
the  passenger  from  recovering  from  the  railroad  company  the  damages 
occasioned ) . 

A  passenger  who  uses  obscene,  profane,  or  vulgar  language  and  is  other- 
wise disorderly  has  no  right  to  remain  on  a  train,  either  with  or  without  a 
ticket^  and  a  conductor  is  justified  in  ejecting  him.  If  both  the  passenger 
and  the  conductor  are  armed  and  in  the  altercation  the  passenger  uses  insult- 
ing and  profane  language  for  the  purpose  of  inducing  an  assault  upon  him 
by  the  conductor,  and  he  is  injured  in  the  shooting  which  ensues,  he  cannot 
recover  from  the  company  for  such  injuries.  Peavy  r.  Georgia  Railroad  ft 
Banking  Co.,  81  6a.  485,  8  S.  E.  70, 12  Am.  St.  Rep.  334.  See  also  City  Electric 
Ry.  Co.  r.  Shropshire,  101  Ga.  33,  28  S.  E.  508. 

The  fact  that  the  passenger  is  refusing  to  comply  with  a  regulation  of  the 
carrier  will  not  justify  the  servant  in  using  unnecessary  violence  to  compel  an 
observance  of  the  regulation.  Hanson  v,  European  &  N.  A.  Ry.  Co.,  62  Me. 
S4,  16  Am.  Bep.  404. 

The  mere  fact  that  the  passenger  on  a  railroad  train  is  intoxicated  and 
disorderly  does  not  justify  a  trainman  in  inflicting  personal  violence  upon 
Mm.    Illinois  Cent.  R.  Co.  17.  Sheehan,  20  111.  App.  90. 

In  the  case  of  Birmingham  Ry.  k  Elec.  Co.  v,  Baird,  130  Ala.  334,  30  So. 
456,  80  Am.  St.  Rep.  43,  upon  which  the  court  in  the  principal  case  depends 
Ua  ito  ruling,  the  court  said  in  treating  of  the  justification  for  an  assault 
by  a  railway  employee  upon  a  passenger :     **  Of  course,  a  conductor  has  the 
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tbe  conductor  then  started  toward  the  front  of  the  car  again,  wherenpon  tlie 
plaintiff,  Mullen,  turned  to  Crumpton  and  asked  him  to  hush,  saying  ihmt 
"if  he  did  not  hush  up  the  conductor  might  not  have  any  better  sense  than 
to  try  and  put  him  off;"  that  thereupon  the  conductor  turned,  and,  after 
saying  to  Mullen,  **  Haven't  I  got  any  better  sense  than  that? ''  he  threw  bis 
arms  around  Mullen's  neck  and  struck  him  two  or  three  times  in  the  face. 
At  the  time  this  assault  was  made,  Mullen  was  still  sitting  down,  and  had 
made  no  demonstration  toward  the  conductor. 

right  of  self-defense  against  the  assault  of  a  passenger;  but  the  right  is  the 
same  in  this  connection  as  in  criminal  law.  He  must  be  imperiled,  and  he 
must  be  without  fault.  To  be  sure«  he  need  not  retreat  from  his  car.  He 
may  assault  a  passenger,  when  necessary  to  protect  other  passengers  from  as- 
sault, using  no  more  than  necessary  force,  and  this  may  become  a  duty, — 
indeed,  it  is  a  duty  whenever  it  is  a  right.  But  he  cannot  assault  a  passenger 
in  retaliation  for  an  assault  committed  upon  himself,  or  upon  another  pas- 
senger, and,  a  fortiori,  he  cannot  assault  a  passenger  for  abusive  words, 
or  in  revenge,  or  punishment,  under  any  circumstances.  And  if  he  does  assault 
a  passenger  otherwise  than  under  a  necessity  to  defend  himself  or  a  passenger 
from  battery,  or  in  rightfully  ejecting  a  passenger  who  by  his  conduct  toward 
other  passengers  has  forfeited  his  right  of  carriage,  the  carrier  is  liable.  The 
fault  of  the  passenger  short  of  producing  a  necessity  to  strike  in  self-defense 
will  neither  justify  the  conductor  in  striking,  nor  relieve  the  carrier  from 
liability  for  his  act."  The  determination  of  the  question  as  to  whether  or 
not  a  carrier  is  relieved  from  liability  for  an  assault  by  one  of  its  employees 
upon  a  passenger  who  is  guilty  of  using  profane  and  insulting  language  is 
made  to  depend  in  the  case  last  cited,  and  in  other  cases,  upon  the  question 
as  to  whether  the  conduct  of  the  passenger  was  such  as  to  justify  the 
assault  as  a  means  of  self-defense^  or  as  a  means  of  protecting  the  rights 
of  other  passengers  which  were  prejudiced  by  such  conduct.  As  was  said 
by  the  court  in  tbe  case  of  Baltimore,  etc.,  IL  Ck>.  r.  Barger,  80  Md.  23,  45 
Am.  St.  Rep.  319,  30  Atl.  560:  *'  The  plaintiff  was  at  the  time  of  the  assault 
a  passenger  on  the  train  which  was  in  charge  of  this  conductor,  who  was  the 
agent  of  the  company  to  see,  as  far  as  he  reasonably  could,  that  the  plain- 
tiff and  other  passengers  were  properly  treated  and  carried  to  their  respect- 
ive points  of  destination.  If  the  plaintiff  persisted  in  misbehaving  on  the 
train,  either  by  the  use  of  foul  and  abusive  language  toward  the  conductor, 
or  in  any  other  way  calculated  to  frighten  or  materially  interfere  with  the 
comfort  and  safety  of  the  other  passengers,  after  being  admonished  by  the 
conductor,  the  latter  would  have  been  justified  in  ejecting  him  from  the 
train.  The  remedy  in  such  a  case  would  be  to  eject  an  tmruly  passenger, — 
not  to  assault  him  and  then  let  the  employer  escape  all  liability  because 
he,  the  conductor,  was  carrying  out  a  personal  purpose  and  feeling.  A  con- 
ductor of  a  train  doubtless  has  his  patience  and  forbearance  severely  tested 
at  times ;  but  he  must  not  settle  his  own  personal  difficulties  with  passengers, 
any  more  than  he  should  permit  others  to  do  so  when  he  could  avoid  it," 
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Ue  pUintiir  introdooed  eridenee  tending  to  show  that  his  face  was  fUU 
iBJnred  hj  the  blows  inflicted  by  the  eonductor. 

The  defendant  introduced  testimonj  tending  to  show  that  the  plaintiff  was 
using  lood  and  boisterous  language,  and  had,  prior  to  the  conductor's  taking 
Inld  of  hini«  euraed  the  conductor;  that  the  conductor  stated  to  him  and 
Crumpton  that,  if  thej  did  not  hush  cursing  and  stop  that  boisterous  con- 
duct, he  would  have  to  put  them  off;  that  as  the  conductor  turned  from  the 

plaintiff,  the  plaintiff  said:     ''The  d n  fool  hasn't  got  sense  enough  to 

nm  a  ear  nohow."  That  thereupon  the  conductor  said  he  had  sense  enough  to 
pot  the  plaintiff  off,  and,  upon  giving  the  signal  to  have  the  car  stopped,  he 
eaug^  bold  of  Mullen  by  his  coat  to  put  him  off;  that  thereupon  several  per- 
sons jumped  on  his  back;  that  the  conductor  asked  another  employee  of  the 
defendant  to  take  the  boys  off  his  back,  and  the  disturbance  then  quieted 
down;  that  Mullen,  the  plaintiff,  spoke  up  and  said  his  hat  had  blown  out  of 
the  window,  and  asked  to  be  let  off  to  get  his  hat;  and  that  when  the  car 
stopped  at  the  next  station  Mullen  did  get  off  and  get  his  hat. 

During  the  examination  of  several  of  the  witnesses,  the  plaintiff  asked 
them  what  waa  the  age,  height,  and  weight  of  the  plaintiff  at  the  time  of  the 
difficulty  with  the  defendant's  conductor,  and  also  asked  several  witnesses  as 
to  what  was  the  age,  height,  and  weight  of  Jones,  the  conductor,  who  was 
alleged  to  have  assaulted  the  plaintiff.  To  each  of  the  questions  in  reference 
to  these  several  matters,  the  defendant  separately  objected,  and  separately 
exeepted  to  the  court's  overruling  its  objection.  The  defendant  also  separately 
moved  to  exclude  each  of  the  answers  going  to  show  the  age,  height,  and 
weight  of  the  plaintiff  and  Conductor  Jones,  and  separately  excepted  to  the 
eoort  overruling  each  of  such  motions.  These  rulings  constitute  the  bases  of 
the  assignments  of  error  numbered  from  3  to  10,  inclusive. 

6.  I.  McDonald,  who  had  been  examined  as  a  witness  for  the  plaintiff,  was 
introduced  as  a  witness,  and  in  rebuttal  was  asked  the  following  question 

by  tiie  plaintiff's  counsel :     "  Did  Mullen  say  that  Jones  was  such  a  d ^n 

fool  he  could  not  run  a  train?"  The  defendant  objected  to  this  question 
as  not  being  in  rebuttal.  The  court  overruled  the  objection  and  the  defendant 
duly  exeepted.  The  witness  answered,  "  No,  sir,  he  did  not."  The  ruling  of 
the  court  in  overruling  the  defendant's  objection  to  this  question,  constitutes 
the  basis  of  the  eleventh  assignment  of  error. 

The  plaintiff  introduced  one  J.  Smith  as  a  witness  in  rebuttal,  who  testi- 
fied that  if  the  plaintiff  had  said  that  the  conductor,  Jones,  was  ''such  a 

d n  fo<^  he  didn't  know  how  to  run  or  could  not  run  a  train,  he,  the 

witness,  did  not  hear  it;"  thereupon  the  witness  was  asked  the  following 
Kfltstkm :  "  Could  you  have  heard  it,  were  you  close  enough  to  have  heard 
it?"  The  defendant  objected  to  this  question,  the  court  overruled  the  ob- 
jection, and  the  defendant  duly  excepted.  The  witness  answered  that  he  was 
ekme  eaough  to  have  heard  it.  The  other  facts  relating  to  the  other  rulings 
of  the  court  upcni  the  evidence,  as  reviewed  on  the  present  appeal,  are  suffl- 
dcDtfy  shown  in  the  opinion. 
The  eoort,  at  the  request  of  the  plaintiff,  gave  to  the  jury  the  following 
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written  charges:  "(10)  I  charge  you,  gentlemen  of  the  jury,  that  abusire 
language  or  opprobrious  epithets  alone  never  justify  the  commission  of  an 
assault  by  a  conductor  in  charge  of  a  train  upon  a  passenger.  (11)  I  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe  from  the  evidence  that  the 
defendant's  conductor  struck  the  plaintiff,  then  your  verdict  must  be  in  favor 
of  the  plaintiff^  unless  you  further  find  from  the  evidence  that  the  said  con- 
ductor struck  the  plaintiff  in  self-defense  or  to  save  himself  from  bodily 
harm." 

The  defendant  separately  excepted  to  the  giving  of  each  of  these  charges, 
and  also  separately  excepted  to  the  court's  refusal  to  give  each  of  the  f<^- 
lowing  charges  requested  by  it:  "(1)  If  you  believe  from  the  evidence  that 
the  plaintiff  is  entitled  to  damages,  but  believe  that  nominal  damages  would 
be  all  the  plaintiff  should  have,  because  of  mitigating  circimistances,  you  are 
authorized  to  award  him  only  nominal  damages.  (2)  The  undisputed  evi- 
dence shows  that  Crumpton  was  drunk  and  using  profane  language,  and  I 
now  charge  you  if  you  believe  from  the  evidence  that  when  the  conductor 
threatened  to  put  Crumpton  off  the  car  for  using  such  language,  the  plain- 
tiff then,  by  his  language  or  conduct,  encouraged  Crumpton  to  continue  using 
such  profane  language,  you  can  consider  such  encouragement  in  mitigation 
of  any  damages  you  may  consider  the  plaintiff  is  entitled  to.  (3)  If  you 
believe  from  the  evidence  that  the  plaintiff  encouraged  a  drunken  passenger 
to  continue  using  profane  language,  for  the  use  of  which  the  conductor 
threatened  to  eject  such  passenger,  I  charge  you,  you  have  the  right  to  con- 
sider this  in  connection  with  all  the  other  evidence  in  the  case  in  mitigation 
of  any  fault  you  may  find  the  conductor  committed,  if  you  believe  from  the 
evidence  the  conductor  committed  any  fault.  (4)  If  you  believe  from  the 
evidence  that  the  plaintiff  encouraged,  aided,  and  abetted  a  dnmken  pas- 
senger to  continue  using  profane  language,  for  the  use  of  which  the  conductor 
threatened  to  eject  such  drunken  passenger,  and  if  you  further  believe  from 
the  evidence  the  conductor  then  attempted  to  eject  the  plaintiff,  because  of 
such  aid  and  encouragement,  and  that  whatever  force  the  conductor  used  was 
used  in  an  honest  and  proper  effort  to  put  the  plaintiff  off  the  car,  you  must 
find  for  the  defendant.  (5)  If  you  believe  from  the  evidence  that  Crumpton 
was  dnmk,  that  he  was  using  profane  language,  that  the  conductor  threat- 
ened to  put  Crumpton  off  the  car  for  using  such  language,  that  when  the 
conductor  threatened  to  put  Crumpton  off  the  car,  the  plaintiff  said  to  the 
conductor,  *  If  you  put  Crumpton  off,  you  will  have  to  put  me  off,'  you  have 
the  right  to  consider  this  in  mitigation  of  any  fault  you  may  determine  the 
conductor  may  have  committed,  if  you  find  he  was  in  fault.  (6)  If  you 
believe  from  the  evidence  that  Crumpton  was  cursing  while  a  passenger  on 
the  car;  that  the  conductor  told  Crumpton  he  would  put  him  off  the  car,  if 
he  did  not  stop  cursing;  that  Crumpton  continued  to  curse,  and  the  con- 
ductor then  threatened  to  put  Crumpton  off  the  car  for  cursing;  that,  when 
the  conductor  threatened  to  put  Crumpton  off  the  car  for  cursing,  the  plain- 
tiff said  to  the  conductor,  in  substance,  '  If  you  put  Crumpton  off,  you  will 
have  to  put  me  off;'  that  the  conductor  then  said  to  the  plaintiff,  in  sub- 
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stance,  'That  would  be  an  easy  thing  to  do;*  that  the  plaintiff  then  said,  in 
snbstanee,  in  the  presence  and  hearing  of  the  conductor,  '  The  damn  fool  has 
not  sense  enough  to  run  a  car  anyhow;'  that  the  conductor  then  took  steps 
to  stop  the  car,  and  put  his  hand  on  plaintiff  to  eject  him  from  the  car, 
and  that  the  conductor  used  no  more  force  than  would  be  necessary  in  a 
pn^>er  and  reasonable  effort  to  eject  the  plaintiff  from  the  car,  after  the 
car  had  been  brought  to  a  stop  —  you  must  find  for  the  defendant.     (7)   If 
joa  believe  from  the  evidence  that  Cnimpton  was  cursing  on  the  car;  that 
the  eonduetor  told  Crumpton  to  quit  cursing;  that  Cnimpton  continued  to 
enrae;  that  the  conductor  threatened  to  put  Crumpton  off  the  car,  if  he  did 
not  quit   cursing;   that  when  the  conductor  made  this  threat  the  plaintiff 
said,  in  substance,  to  the  conductor,  '  If  you  put  Crumpton  off  you  will  have 
to  put  me  off;'  that  the  conductor  then  said  to  the  plaintiff,  in  substance, 
'That  would  be  an  easy  thing  to  do;'  that  the  plaintiff  then  said,  in  sub- 
stance, in  the  presence  and  hearing  of  the  conductor,  'That  conductor  may 
not  have  any  more  sense  than  to  try  to  put  us  off;'  that  the  conductor  then 
rang  the  bell  to  stop  the  train,  and,  while  the  train  was  slowing  up  to  stop, 
the  conductor  took  hold  of  the  plaintiff  to  put  him  off  the  car,  and  used  no 
more  force  than  was  necessary  in  a  reasonable  and  proper  effort  to  eject  the 
plaintiff  —  you  must  find  for  the  defendant.      (8)    If  you  believe  from  the 
evidence  that  Crumpton  was  cursing  on  the  car;   that  the  conductor  told 
Crumpton   to   quit  cursing;    that   Crumpton   continued  to   curse;    that   the 
conductor  told  Crumpton  he  would  put  him  off  the  car  if  he  did  not  quit 
cursing;  that  the  plaintiff  then  said  to  the  conductor,  'If  you  put  Crump- 
ton off,  you  will  have  to   put  me  off;'  that  the  plaintiff,  by  the  use  of 
such  language,   intended  to  encourage  Crumpton  not  to  quit  cursing;   that 
the  plaintiff  also  said  in  the  presence  and  hearing  of  the  conductor,  '  He  may 
not  have  any  more  sense  than  to  put  us  off;'  that  the  plaintiff,  by  the  use 
of  such  language,  intended  to  encourage  Crumpton  to  continue  cursing  —  you 
can,  in  connection  with  all  the  other  evidence  in  this  case,  look  to  such 
eneouragement  in  mitigation  of  any  fault  you  may  find  the  conductor  com- 
mitted.    (9)  Any  encouragement  you  may  find  the  plaintiff  gave  to  Crumpton 
to  misbehave  or  curse  upon  the  car,  if  you  find  from  the  evidence  the  plain- 
tiff did  so  mcourage,  can  be  looked  to  by  you  in  extenuation  and  mitigation 
of  any  fault  you  may  find  the  conductor  committed." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  assessing  his  damages 

at  $900.     lliereupon  the  defendant  moved  the  court  to  set  aside  the  verdict 

and  grant  it  a  new  trial,  upon  the  grounds  that  the  verdict  of  the  jury  was 

contrary  to  the  weight  of  the  evidence;  that  the  damages  assessed  by  the  jury 

were  excessive;  that  the  coiirt  erred  in  refusing  to  give  each  of  the  charges 

requested  by   the   defendant,   and   in  giving   the  charges   requested  by  the 

plaintiff.    The  court  overruled  this  motion,  and  the  defendant  duly  excepted. 

Tbere  was  judgment  in  favor  of  the  plaintiff,  assessing  his  damages  at 

$900,     The  defendant  appeals,  and  assigns  as  error  the  several  rulings  of 

the  tml  court  to  which  exceptions  were  reserved. 


Digitized  by  VjOOQ IC 


12  Stebbt  Eailway  Repobts.  [Voi-  2 

Wallcer,  Tillman,  Campbell  &  Walker,  for  appellant 
A.  0.  Lane  and  F.  8.  White,  for  appellee. 
Opinion  by  Habalsou^  J. 

1.  The  witness  McDonald,  for  the  plaintiff,  bad  testified,  that 
he  witnessed  the  alleged  assault  on  the  plaintiff  by  the  con- 
ductor; that  it  grew  out  of  the  conduct  of  one  Crumpton,  who 
appeared  to  be  drunk,  and  who  was  traveling  as  a  pass^iger  in 
company  with  the  plaintiff  and  others.  The  conductor  had  threat- 
ened to  eject  Crumpton  from  the  car,  on  account  of  the  profane 
language  he  was  using,  when  plaintiff  said  to  the  conductor :  "  If 
you  try  to  put  him  off,  you  will  have  to  put  both  of  us  off."  The 
conductor  had  also  charged  Crumpton  with  having  pulled  the  bell 
cord,  which  Crumpton  denied,  and  the  witness  stated,  over  objec- 
tion by  defendant,  that  the  conductor  replied,  that  "he  was  a 
d n  liar,  he  did  do  it.*'  The  plaintiff's  counsel  asked  the  wit- 
ness,— "How  many  times,  if  at  all,  did  the  conductor  curse  in 
talking  to  Crumpton?"  to  which  question,  defendant  objected  as 
calling  for  immaterial  evidence.  The  evidence  was  part  of  the 
res  gestcB  of  the  alleged  assault,  and  what  was  said  and  done  by 
each  of  the  parties  to  the  transaction  was  legitimate  to  be  stated. 

2.  Assignments  of  error  from  3  to  10  inclusive,  related  to 
the  same  matter  —  whether  it  was  competent  for  plaintiff  to 
prove  the  age,  height,  and  weight  of  plaintiff  which  was  allowed 
to  be  done.  Apart  from  any  effort  to  put  the  plaintiff  off  the  train 
and  in  connection  with  the  evidence  tending  to  show  that  the  con- 
ductor assaulted  him,  the  jury  might  well  consider  the  age  and 
relative  sizes  of  the  parties.  Thomason  v.  Gray,  82  Ala.  292, 
3  So.  38 ;  Wilkins  v.  State,  98  Ala,  2,  13  So.  312. 

3.  The  objection  to  the  question,  the  basis  of  the  assignment 
of  error  11,  was  that  the  question  was  not  in  rebuttal,  to  any- 
thing brought  out  by  defendant.  It  was  within  the  discretion 
of  the  court  to  allow  it.  Besides,  it  was  in  rebuttal.  The  defend- 
ant had  asked  the  witness  Cheek,  on  cross,  if  he  had  not  heard 
the  plaintiff  say  the  conductor  did  not  have  sense  enough  to  run 
the  car  —  the  same  matter  about  which  the  witness  McDonald 
was  interrogated  in  rebuttal  by  plaintiff. 
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4.  Smith,  for  plaintiff,  in  rebuttal,  testified,  that  he  was  present 
at  the  difficulty.     The  attempt  was  made  by  defendant,  to  show 

tliat  plaintiff  said  the  conductor  was  such  a  d ^n  fool  he  did  not 

know  how  to  jmi  a  train.  He  was  asked  by  the  plaintiff,  if  plain- 
tiff made  the  remark,  that  he,  the  witness,  could  have  heard  it, 
OT  was  does  enough  to  have  heard  it  The  defendant  made  a 
general  objection  to  the  question.  It  was  competent  for  the  wit- 
ness to  answer  it    McVay  v.  State,  100  Ala.  Ill,  14  So.  862; 

A.  G.  8.  B.  Co.  V.  Linn,  103  Ala.  135,  15  So.  508. 

5.  There  was  no  error  in  the  chaige  of  the  court  for  plaintiff 
numbered  10  —  that  abusive  language  or  opprobrious  epithets 
alone  never  justify  the  commission  of  an  assault  by  a  conductor 
of  a  train  upon  a  passenger.    This  was  declared,  to  be  the  law  in 

B.  R.  &  E.  Co.  V.  Baird,  130  Ala.  350,  30  So.  456,  54  L.  R  A. 
752,  89  Am.  St.  Rep.  43.  Nor  was  there  anything  of  which  the 
defendant  could  complain  in  giving  the  one  for  plaintiff, 
numbered  11. 

6.  Charge  1  refused  for  defendant  seems  to  assume  that  there 
were  mitigating  circumstances  in  the  assault  alleged  to  have  been 
committed  by  tiie  conductor,  and  for  this  was  properly  refused. 

7.  Charges  2  and  3  requested  by  defendant  were  properly  re- 
fused. They  seem  to  assume  and  instruct  the  jury  as  a  fact,  that 
Cnunpton  was  drunk.  The  evidence  is  very  persuasive  that  he 
was  drunk,  but  there  was  evidence  of  tendencies  such  as  made  it 
proper  for  that  fact  to  have  been  left  to  the  jury.  Smith,  who 
was  present,  testified  to  the  fact  that  Crumpton  was  under  the 
influence  of  liquor.  He  said :  "  He  had  been  drinking  —  he 
wasn't  drunk.  *  *  *  I  cannot  teU  he  was  drunk,  but  I  can 
tell  he  was  under  the  influence  of  liquor."  J.  F.  Chitwood,  who 
was  also  present  and  saw  the  crowd  plaintiff  was  with,  testified: 
"  I  cannot  say  whether  any  of  them  were  drunk.  They  were  look- 
ing pretty  lively,  after  I  got  on  the  car,  but  after  the  racket  was 
over,  they  did  not  talk  like  they  were  drunk."  If  the  tendencies 
of  tiie  evidence  to  show  that  Crumpton  was  not  drunk,  were  weak, 
as  compared  with  other  evidence  that  he  was,  the  fact,  whether 
he  was  drunk  or  not,  as  we  have  said,  was  fcr  the  jury  to  deter- 
mine. These  charges  were  properly  refused,  for  this  reason,  as 
weU  as  for  other  faults  not  noticed. 
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8.  Charge  4  is  subject  to  the  same  vice.  Moreover,  it  directs 
that  the  assault,  which  plaintiff^s  evidence  tends  to  show  was 
committed,  was  proper,  if  used  in  an  honest  and  proper  effort  to 
eject  plaintiff  from  the  car.  The  burden  was  on  the  defendant 
to  justify  the  assault,  and  to  show  that  it  was  necessary;  and  if 
the  conductor  honestly  but  mistakenly  supposed  he  was  justified, 
this  would  not  exempt  the  defendant  from  liability.  As  we  have 
said,  he  had  no  right  to  strike  the  plaintiff  in  ejecting  him  from 
the  car,  unless  it  was  necessary  to  defend  himself  from  an  assa.ult 
first  made  upon  him,  and  it  was  for  the  jury  to  determine,  from 
all  the  facts,  if  the  assault  was  proper  in  an  effort  to  eject  plaintiff. 
The  charge  falls  short  of  these  wholesome  principles.  B.  R,  &  E. 
Co.  V.  Baird,  supra. 

9.  Charge  5  was  properly  refused.  It  was  argumentative,  and 
instructed  as  a  justification  for  the  assault  (which  the  conductor 
was  prohibited  from  making,  except  to  defend  himself  from  an 
assault  first  made  by  plaintiff  on  him),  the  words  allied  to 
have  been  used  by  plaintiff,  viz. :  "  If  you  put  Orumpton  off  you 
will  have  to  put  me  off."  These  words,  if  used  by  plaintiff,  did 
not  justify  an  assault  by  the  conductor  on  him,  neither  for  making 
it,  nor  to  mitigate  damages  therefor. 

For  the  same  reason,  and  from  what  has  been  said  above,  charges 
6,  7,  8,  and  9  were  properly  refused. 

We  have  examined  the  evidence  in  the  case,  and  are  unable  to 
conclude  that  the  court  erred  in  refusing  the  motion  for  a  new 
trial,  on  any  of  the  grounds  for  which  it  was  asked. 

Affirmed. 


^Anniston  Electric  &  Oas  Co.  v.  HewUt 

(Alabama  —  Supreme  Court.) 

Collision  with  Cattle  on  Track;  LiABiLrrr  fob  Injubt.i — It  is  the  duty 
of  a  motorman  operating  an  electric  car  to  keep  a  lookout  for  live  stock, 
and  not  to  run  his  car  at  such  a  rate  of  speed  that  he  could  not  stop  it 
within  the  distance  required  to  prevent  collision.    This  rule  is  subject  to 

1.  As  to  liability  of  street  railway  companies  for  injury  to  cattle  on  track, 
see  Ensley  v,  Detroit  United  Ry.  Co.,  1  St.  Ry.  Rep.  380,  (Mich.)  96 
N.  W.  34;   Kotila  v,  Houghton  County  St.  Ry.  Co.,  1   St.  Ry.  Rep.  397, 
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the  qualification  that  if  an  animal  come  suddenlj  on  the  track  so  dose 
to  the  car  that  the  motorman  cannot  stop  in  time  to  prevent  running 
oyer  it,  he  is  not  goilty  of  negligence.  Evidence  considered  and  held 
sufficient  to  warrant  a  finding  that  the  motorman  was  guilty  of  negligence. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  February  4,  1904. 
Reported  139  Ala.  442,  36  So.  39. 

Lapsley,  Arnold  &  Martin,  for  appellant 

Ross  Blackmon,  for  appellee. 

Opinion  by  Habaxson^  J. 

The  law  is  well  settled  that  railroad  companies  that  knowingly 
run  their  trains  under  conditions  rendering  it  impracticable  for 
those  in  charge  to  prevent  injuring  stock  straying  on  their  tracks, 
are  accountable  for  the  loss  when  injury  results.  B.  M.  R,  Co. 
V.  Harris,  98  Ala.  326,  13  So.  377;  L.  &  N.  R.  Co.  v.  Davis, 

(Mich.)  96  N.  W.  437.  See  also  NeUis  Street  RaUroad  Accident  Law, 
p.  316,  S  25. 

Tlie  rule  applicable  to  a  steam  railroad  company  negligently  injuring  cattle 
apon  its  track  is  applied  in  the  above  case  to  a  company  operating  an  electric 
railway.  A  railroad  company  is  required  to  use  reasonable  care  to  avoid 
injury  to  animals  upon  its  track.  The  mere  killing  of  the  animal  itself  does 
not  render  the  company  liable;  the  company  nmst  be  shown  to  be  guilty  of 
negligence.  Great  Western  Ry.  Co.  v.  Morthland,  30  111.  451 ;  Turner  v.  St. 
Loms  k  S.  F.  Ry.  Co.«  76  Mo.  261.  It  is  liable  for  a  failure  to  use  ordinary 
care  and  diligence  to  avoid  a  collision.  Rockford^  R.  I.  &  St.  L.  R.  Ck>.  v. 
Rafferty,  73  111.  58;  Williams  v,  Michigan  Gent.  R.  Co.,  2  Mich.  259,  55  Am. 
Dec  59;  Witherell  v.  Milwaukee  &  St.  Paul  Ry.  Co.,  24  Minn.  410.  Reason- 
able care  to  prevent  an  injury  to  cattle  upon  track  is  such  care  as  a  prudent 
man  in  control  of  an  engine  would  use  to  prevent  the  injury.  Mississippi 
Cent.  R.  Co.  v,  MiUer,  40  Miss.  46;  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Feld, 
46  Miss.  573.  A  railroad  company  is  only  held  to  ordinary  care  in  avoiding 
^e  injury.    Molair  r.  Port  Royal  ft  A.  Ry.  Co.,  29  S.  C.  152,  7  S.  E.  60. 

Duty  to  keep  lookout  for  animale  on  track. —  The  failure  of  an  engineer  of  a 
railway  train  to  keep  a  diligent  lookout  for  animals  upon  the  track  is  neg- 
ligence for  which  the  company  is  liable. 

Alabama. —  Louisville  ft  Nashville  R.  Co.  v.  Rice,  101  Ala.  676,   14  So. 

639;  Louisville  ft  Nashville  R.  Co.  v.  Posey,  96  Ala.  262,  11  So.  423;  Mobile 

ft  fi.  Ry.  Co.  V.  Kimbrough,  96  Ala.  127, 11  So.  307 ;  East  Tennessee,  V.  ft  G.  R. 

Co.  V.  Watson,  90  Ala.  41,  7  So.  813;  Alabama  G.  S.  R.  Co.  v.  Powers,  73  Ala. 

244. 
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108  Ala.  661,  16  So.  10;  L.  &  N.  B.  Co.  v.  Cochran,  106  Ala. 
354,  16  So.  797,  L.  &  N.  B.  Co.  v.  KeUon,  112  Ala.  538,  21 
So.  819;  C.  of  0.  B.  Co.  y.  Stark,  126  Ala.  367,  28  So.  411. 

This  principle  applies,  when  needful  for  the  protection  of  life 
and  property,  to  a  railroad  on  which  electricity  is  used  as  the 
moving  power,  as  well  as  to  one  operated  by  steam.  L.  &  N.  B. 
Co.  V.  Anchors,  114  Ala.  493,  22  So.  279,  62  Am.  St  Eep.  116. 

The  law  enjoined  on  the  motorman  operating  defendant's  car, 
the  duty  to  keep  a  lookout  for  live  stock,  and  not  to  run  his  car 
at  such  a  rate  of  speed  that  he  could  not  stop  it  within  the  distance 
he  could  see  the  plaintiffs  cow.  The  only  qualification  of  this 
rule  is,  that  where  —  such  duties  being  observed  by  the  engineer 
or  motorman  —  the  animal  comes  suddenly  upon  the  track,  so 
close  to  the  engine  that  the  engineer  cannot  stop  in  time  to  pre- 
vent running  over  it,  in  which  case  its  destruction  cannot  be  as- 
cribed to  defendant's  negligence.    L.  &  N.  B.  Co.  v.  BrinJcerhoff, 

Colorado,— Colondo  Gent.  R.  Ck>.  v.  Caldwell,  11  Ck>lo.  545,  19  Pac.  542. 

Illinois. —  Chicago  &  A.  R.  Co.  v,  Legg,  32  111.  App.  2 IS  (holding  that  an 
instruction  requiring  that  the  engineer  and  fireman  shall  have  used  ordinary 
care  in  looking  ahead  for  the  purpose  of  detecting  anything  on  the  track, 
the  degree  of  care  to  be  considered  with  reference  to  all  other  duties,  is 
proper). 

/ndiofta.—  Chicago,  St.  Louis  &  P.  R.  Co.  v,  Nash,  24  N.  E.  SS4. 

Kansas, —  Missouri  Pacific  Ry.  Co.  v.  Gedney,  24  Pac.  464,  21  Aul  St.  Rep. 
286. 

Missouri. —  Buster  v.  Hannibal  ft  St.  J.  Ry.  Co.«  18  Mo.  App.  578. 

Nebraska.— OmahA  &  R.  V.  Ry.  Co.  v.  Wright,  47  Nebr.  886,  66  N.  W.  842 
(holding  that  it  is  the  duty  of  an  engineer  in  charge  of  a  train  to  exercise 
such  a  lookout  as  is  consistent  with  his  other  duties  to  ascertain  the  presence 
of  obstructions  on  the  track,  and  if  such  a  precaution  would  have  revealed  the 
presence  of  trespassing  stock  in  time  to  have  avoided  their  injury  by  the  use 
of  ordinary  care,  the  railroad  company  is  liable  for  injuries  inflicted  upon 
them,  although  they  were  not  actually  seen  until  too  late  to  avoid  striking 
them). 

North  Carolina.— Carlton  v.  Wilmington  &  W.  R.  Co.,  104  N.  C.  365,  10 
S.  E.  516;  Wilson  v.  Norfolk  ft  S.  R.  Co.,  90  N.  C.  69;  Pippen  v.  Wilmington, 
C.  ft  A.  R.  Co.,  75  N.  C.  54. 

West  Virginia.— Imjne  v.  Ohio  River  R.  (Do.,  35  W.  Va.  438,  14  S.  E.  123. 

United  States.—  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Johnson,  54  Fed.  474,  4  C.  C.  A. 
447,  10  U.  S.  App.  629. 
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119  Ala.  606,  24  So.  892;  C.  of  0.  R.  Co.  v.  Stark,  126  Ala. 
367,  28  So.  411. 

In  this  casey  the  evidence  showed  without  conflict,  that  by  an 
ordinance  of  the  city  of  Anniston,  in  the  corporate  limits  of  which 
city  plaintifPs  cow  was  killed,  it  was  ordained,  that  "  no  person 
ahaU  nm,  or  cause  to  be  run,  any  railroad  train,  car,  or  engine, 
within  the  corporate  limits  of  Anniston,  faster  than  at  the  rate 
of  six  miles  an  hour."    The  evidence  satisfactorily  showed  that  the 
car  was  running,  at  the  time  of  the  accident,  over  six  miles  an 
hour.     The  motorman  testified,  it  was  running  about  ten  miles 
an  hour.     He  also  testified,  that  a  car  running  at  an  ordinary 
rate  of  speed  can  be  stopped  within  a  distance  of  about  thirty  steps. 
Odier  evidence  tended  to  show,  that  it  can  be  stopped  within  a 
distance  of  twenty-five  or  thirty  steps,  and  that  it  could  not  be 
stopped  within  fifteen  or  twenty  steps.    The  motorman  also  testi- 
fied that  when  he  first  saw  the  cow,  she  was  running  up  a  bank 
about  twenty  feet  ahead  of  the  car;  that  he  put  the  brakes  on 
immediately  as  tight  as  he  could,  and  did  all  he  could  to  stop  the 
car;  that  he  could  not  see  over  twenty  feet  in  front  of  the  car, 
and  it  was  impossible  to  stop  it  within  that  distance.    The  killing 
occurred  in  the  night-time,  and  the  track  was  straight  and  free 
from  objects  calculated  to  obstruct  the  view  of  the  motorman. 

From  this  it  appears,  that  the  car  was  being  run  in  the  night- 
time, at  a  speed  which  was  in  violation  of  the  city  ordinance,  and 
80  rapidly,  as  that  it  could  not  be  stopped  within  the  distance  the 
cow  was  seen  when  she  came  on  the  track  —  twenty  steps  ahead. 

The  court  below,  trying  the  case  without  a  jury,  found  for  the 
plaintiff,  and  rendered  a  verdict  and  judgment  in  his  favor  for 
$30,  the  value  of  the  cow  as  shown  by  the  evidence.    It  has  not 
been  made  to  appear  that  this  judgment  was  erroneous. 
Affirmed. 
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Doolin  V.  Ommbus  Cable  Co. 

(California  —  Supreme  Court.) 

L  II7JUBT  TO  PASBEirGEft  BT  Deraiuno  OF  HoBSE  Cab.1 — Evidence  as  to  neg- 
ligence of  the  driver  of  horses  on  street  car  whereby  the  horses  suddenly 
swerved  to  one  side  and  hauled  the  car  over  an  embankment  considered, 
and  deemed  sufficient  to  justify  a  submission  of  the  question  of  negli- 
gence to  the  jury. 

2.  Instruction  as  to  Right  of  Way. —  An  instruction  to  a  jury  by  the  court 
to  the  effect  that  if  a  private  vehicle  in  traveling  upon  a  public  highway 
meets  with  a  street  car,  and  there  is  no  special  reason  to  the  contrary, 
the  private  vehicle  must  yield  the  right  of  way  to  the  street  car  is  not 
erroneous. 

Appeal  by  defendant  from  judgment  for  plaintiffs.     Decided  September  28, 
1903.    Reported  140  Cal.  369,  73  Pac.  1060. 

A.  A.  Moore  and  W.  H.  L.  Barnes,  for  appellant. 
Sullivan  <&  Sullivan,  for  respondents. 
Opinion  by  Henshaw,  J. 

This  action  was  to  recover  damages  for  the  alleged  negligent 
injury  of  the  plaintiff  Mary  Jane  Doolin.  The  verdict  of  the 
jury  was  for  plaintiffs,  and  from  the  judgment  which  followed, 
and  from  the  order  denying  defendant's  motion  for  a  new  trial, 
this  appeal  is  prosecuted. 

The  evidence  is  sufficient  to  support  the  verdict.  The  plaintiff 
Mary  Doolin,  upon  November  17,  1891,  was  a  passenger  upon  one 
of  the  horse  cars  of  the  defendant.  The  progress  of  the  car  was 
stopped  by  a  heavily-loaded  wagon  which  was  upon  the  track, 
and  going  in  a  direction  opposite  to  that  of  the  car.  Both  the 
car  and  the  wagon  stopped.  The  wagon  endeavored  to  turn  off 
from  the  track,  but  such  was  the  condition  of  the  road  at  that 
place  that  it  was  not  possible  for  it  to  do  so.  The  driver  of  the 
car  then  tied  his  lines  to  the  dashboard,  and,  with  the  assistance 
of  a  passenger,  proceeded  to  back  the  car  with  the  horses  attached. 
Having  done  so,  he  returned  to  his  car,  and  had  just  taken  the 
lines  into  his  hands,  when  his  horses  swerved  suddenly  and  vio- 
lently, wrenched  the  car  about  as  though  it  were  upon  a  tum- 

1.*Ab  to  liability  for  injury  to  passen^r  caused  by  derailment  of  car,  see 
note  to  Smith  t?.  Milwaukee  Elee.  Ry.  &  L.  Co.,  post,  p.  962. 


Digitized  by  VjOOQ IC 


DoouN  V.  Omnibus  Cable  Ca  19 

table,  and  draped  it  down  a  five-foot  descent  with  a  50  per  cent, 
grade,  and  on  about  forty  or  fifty  feet  farther,  until  its  progress 
was  arrested  by  the  men  who  seized  the  ear  horses  by  their  bridles. 
The  car  horses,  to  quote  from  appellant's  brief,  were  "  docile  and 
ordinarily  gentle,  but  had  become  frightened  and  nervous  by 
reason  of  one  of  the  horses  on  the  spike  team  being  driven  against 
one  of  the  car  horses,  and  by  the  backing  and  hauling  and  pulling 
to  which  they  had  been  subjected  in  backing  the  car."  The  driver, 
at  the  time  he  returned  to  his  car  and  took  the  lines  in  his  hand, 
either  dropped  one  of  them,  or  one  was  jerked  from  his  grasp  by 
the  plunging  horses.  The  lines  were  not  buckled,  and  the  loose 
line  went  over  the  dashboard  onto  the  ground.  The  driver  was 
thus  helpless  to  control  his  team,  and  so  it  was  that  the  horses 
sneoeeded  in  derailing  the  car. 

Upon  the  question  of  the  negligence  of  the  company,  it  was  de- 
batable under  the  evidence,  and,  therefor,  a  matter  for  the  jury 
to  decide,  whether  the  driver  had  negligently  dropped  a  line, 
whether  it  was  negligence  that  his  lines  were  not  buckled,  whether 
he  negligently  permitted  the  line  to  be  jerked  from  his  hand, 
whether  it  was  n^ligence  to  back  the  car  as  he  admittedly  did 
with  the  nervous  and  frightened  horses  attached  to  it  and  to  force 
them  to  back,  and  whether,  in  the  exercise  of  proper  care,  he 
should  not  have  detached  his  horses,  attached  them  to  the  rear 
end  of  the  car,  and  so  have  dragged  it  back.  The  fact  of  the 
accident  and  the  fact  of  the  negligence  of  the  driver  were  thus 
established  to  the  satisfaction  of  the  jury.  There  is  no  doubt  but 
that  plaintiff  Mary  Doolin  was  a  passenger  upon  the  car  at  the 
time  of  the  accident,  and  went  with  the  car  over  the  embankment. 
She  had  her  baby  in  her  arms.  Her  testimony  and  the  support*- 
ing  testimony  is  that  she  was  hurled  against  the  side  or  seats  of  the 
car  and  sustained  brain  and  spinal  injuries  of  grave  consequence. 
Against  tJiis  there  is  evidence  that  she  stated  immediately  after 
the  accident  to  other  passengers  upon  the  car  that  she  was  not 
hurt  a  bit,  and  laughed  over  the  experience  through  which  she 
had  passed.  From  the  testimony  it  is  sufficiently  established  that 
she  was  injured,  and  severely  injured  judging  by  her  condition 
before  and  at  the  time  of  this  accident  and  her  proved  condition 
thereafter.     It  was  for  the  jury  to  say  whether  or  not  her  in- 


Digitized  by  VjOOQ IC 


20  Street  Railway  Repobts.  [Vol.  2 

juries  were  the  result  of  this  accident,  and  by  their  verdict  they 
declared  that  they  were. 

Error  is  predicated  upon  the  refusal  of  the  court  to  give  an  in- 
struction to  the  effect  that,  after  the  plaintiffs  had  proved  to  the 
jury's  satisfaction  that  there  was  an  accident  to  the  car  upon 
which  Mrs.  Doolin  was  a  passenger,  "the  plaintiffs  are  then 
bound  to  prove  by  a  preponderance  of  evidence  that  Mrs.  Doolin 
was  injured  in  that  accident,  and,  failing  in  this,  there  can  be  no 
recovery  by  plaintiffs."  This  proposed  instruction  is,  of  course^ 
unimpeachable  in  point  of  law ;  but  over  and  over  again  the  conrt 
instructed  the  jury  that  the  plaintiffs  could  recover  only  for  snch 
injuries  as  Mrs.  Doolin  received  in  that  accident,  nor  was  the  case 
tried  and  submitted  to  the  jury  upon  any  other  theory  than  that 
the  plaintiffs  must  prove  that  Mary  Doolin  was  injured  in  the 
accident  charged  upon. 

Complaint  is  further  made  of  the  instruction  given  by  the 
court  to  this  effect :  "  In  arriving  at  a  verdict  in  this  case,  if 
you  find  that  the  plaintiff  Mary  Jane  Doolin  sustained  any  in- 
juries whatever  through  any  negligence  of  the  defendant  or  its 
employee,  you  must  take  into  consideration  the  physical  and  men- 
tal condition  of  Mrs.  Doolin  before  the  occurrence  of  the  accident, 
her  accomplishments,  if  any,  her  ability  to  play  musical  instru- 
ments and  sing."  And  further,  in  the  same  connection,  the  jury 
was  charged  to  take  into  consideration  "  the  effect,  if  any,  upon 
her  ability  to  play  upon  musical  instruments  and  sing,  of  the 
accident  to  her."  It  is  said  that  this  was  equivalent  to  importing 
an  element  of  special  damage  not  pleaded  in  the  cause,  to  wit, 
the  financial  loss  occasioned  by  the  impairment  or  destruction  of 
her  musical  abilities.  Evidence  of  these  abilities  and  of  their 
impairment  and  destruction  was  admitted  in  the  case  without 
objection.  The  complaint  charged  that  by  reason  of  her  injuries 
*'  she  became  sick,  sore,  lame,  and  disordered,  her  spine,  brain, 
and  nervous  system  were  seriously  injured.*'  We  think  the  attack 
made  upon  the  instruction  given  is  not  tenabla  It  did  not  direct 
the  jury's  attention  to  her  impaired  or  destroyed  musical  abilities 
to  the  end  that  they  might  fix  a  monetary  value  upon  their  im- 
pairment or  loss,  but  they  were  directed  to  consider  the  evidence 
upon  this  point  in  determining,  within  the  language  of  the  allega- 
tion in  the  complaint,  whether  or  not  she  had  been  injured  as  to 
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her  spine^  braiHy  and  nervous  system,  and  to  what  extent.  TLe 
case,  in  principle,  is  identical  with  that  of  Cons.  Kansas  City  Co.  v. 
Tkichert,  2  Am.  Neg.  Rep.  634,  where  it  is  said :  "  For  tiie  pur- 
pose of  showing  the  extent  and  character  of  an  injury,  it  was 
competent  for  the  plaintiff  to  show  that  he  was  a  musician  prior 
to  the  accident,  and  that  by  reason  of  the  injuries  inflicted  upon 
him  he  was  afterw^ard  unable  to  blow  the  wind  instrument  he  had 
been  in  the  habit  theretofore  of  using,  notwithstanding  there  wais 
no  allegation  in  the  petition  respecting  the  fact  that  he  was  a 
mufiician,  and  that  his  injuries  had  deprived  him  of  the  power 
of  pursuing  that  occupation." 

Defendant  proposed  the  following  instruction:  "A  street  car 
has  the  right  of  way  upon  that  portion  of  the  street  upon  which 
it  alone  can  traveL  If,  therefor,  a  private  vehicle,  in  traveling 
upon  the  public  highway,  meets  with  a  street  car,  the  private 
vehicle  must  yield  the  right  of  way  to  the  street  car/'  The  court 
gave  the  instruction,  modified  so  as  to  read :  "  If,  therefore,  a 
private  vehide,  in  traveling  upon  the  public  highway,  meets  with 
a  street  car,  and  there  is  no  special  reason  to  the  contrary,  the 
private  vehicle  must  yield  the  right  of  way  to  the  street  car.** 
The  proposed  instruction,  of  course,  accurately  states  the  law. 
The  modification,  as  given  by  the  court,  does  not  clarify  it  any, 
but  at  the  same  time  it  cannot  be  said  that  the  modification  im- 
ported into  it  any  prejudicial  error. 

Complaint  is  made  of  the  conduct  of  one  of  the  jurors,  Mohrig 
by  name,  who,  it  is  asserted,  by  the  frequent  questions  which  he 
propounded  to  witnesses,  displayed  himself,  not  as  a  juror,  but 
as  an  advocate  of  the  plaintifiFs,  and  prejudged  defendant's  case. 
Whatever  merit  there  may  be  in  this  contention,  no  objection  nor 
exception  to  the  conduct  of  the  juror  was  taken  on  the  trial,  and 
it  is  not  permissible  here  to  raise  the  point  for  the  first  time. 
Monaghan  v.  Rolling  Mill  Co.,  81  Cal.  194,  22  Pac  590;  Cons. 
Ice  Machine  Co.  v.  Trenton  Ice  Co.  (C.  C),  57  Fed.  898;  AtL, 
etc.,  Co.  V.  Peake,  87  Va.  130,  12  S.  K  348;  Rowe  v.  Canney 
(Mass.),  29  N.  E.  219 ;  Bruswitz  v.  Netherland  Co.,  64  Hun,  263, 
19  N.  Y.  Supp.  75. 

For  the  foregoing  reasons,  the  judgment  and  order  appealed 
xrom  are  affirmed. 

McFabland  and  LoaioAK,  JJ.,  concur. 
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Harrington  v.  Los  Angeles  Railway  Co. 
(California  —  Supreme  Court.) 

1.  CoLuaiON  WITH  BioTcusT  RACING  IN  CiTT  Stbeet;  Contbibutobt  Nu- 
LIGENOX. —  The  plaintiff's  intestate  was  one  of  a  number  of  bicyclists 
competing  in  a  race  for  a  prize,  over  the  streets  of  a  city.  While  going 
at  a  high  rate  of  speed,  in  attempting  to  avoid  collision  with  one  of  the 
defendant's  street  cars,  he  was  struck  by  the  car,  thrown  from  his  bicycle 
and  killed.  There  was  an  ordinance  of  the  city  prohibiting  the  riding  of 
bicycles  at  an  excessive  rate  of  speed,  which  was  being  violated  at  the 
time  by  the  deceased.  It  was  held  that  the  deceased  was  guilty  of  con- 
tributory n^ligence. 

S.  Ruij:  as  to  Oppobtunitt  of  Avoiding  Accident. —  The  rule  was  applied 
to  the  effect  that  he  who  last  has  a  clear  opportunity  of  avoiding  an  acci- 
dent by  the  exercise  of  proper  care  to  avoid  injuring  others  must  do  so, 
and  that,  notwithstanding  the  decedent's  contributory  n^ligence,  the 
jury  was  justified  imder  the  evidence  in  finding  that  the  n^ligence  of 
the  defendant's  motorman  in  failing  to  exercise  reasonable  care  to  avoid 
the  collision  was  the  proximate  cause  of  the  injury.  The  reasonableness 
of  the  decedent's  efforts  to  escape  injury  after  a  discovery  of  his  danger 
was  a  question  for  the  jury. 

3.  Knowledge  of  Motobman  as  to  Dangeb. —  It  appeared  that  the  decedent 
by  reason  of  his  own  n^ligence  was  placed  in  a  position  of  peril  with 
relation  to  the  defendant's  car.  The  defendant's  motorman  knew  of  the 
danger  to  the  decedent,  and  knew  that  by  simply  stopping  the  car  the 
source  of  danger  would  be  removed  and  injury  avoided.  The  failure  to 
stop  the  car  was  negligence,  under  the  rule  that  one  having  knowledge  of 
the  dangerous  situation  of  another,  and  having  a  clear  opportimity  by 
the  exercise  of  proper  care  to  avoid  injuring  him,  must  do  so,  notwith- 
standing the  latter  placed  himself  in  such  situation  of  danger  by  his  own 
negligence. 

Collision  with  bicyclist. —  Other  cases  reported  in  this  series  as  to  injuries 
caused  by  collisions  with  bicyclists  are:  Balwin  i*.  Heraty,  2  St.  Ry.  Rep. 
503,  (Mich.)  98  N.  W.  739;  Walters  v.  Syracuse  R.  T.  Ry.  Co.,  2  St 
Ry.  Rep.  768,  178  N.  Y.  50,  70  N.  E.  98;  Schroder  v.  Metropolitan  St.  Ry. 
Co.,  2  St.  Ry.  Rep.  785,  87  App.  Div.  (N.  Y.)  624,  84  N.  Y.  Supp.  371;  North 
Chicago  St.  Ry.  Co.  v.  Irwin,  1  St.  Ry.  Rep.  71,  202  111.  346,  66  N.  E.  1077 
<to  which  case  is  appended  a  note  pertaining  to  the  contributory  negligence 
of  a  bicyclist  riding  upon  tracks,  and  the  duty  of  a  motorman  to  avoid  col- 
lision) ;  North  Chicago  St.  R.  Co.  r.  Cossar,  1  St.  Ry.  Rep.  106,  203  HI.  608, 
68  N.  E.  88;  Robards  v.  Indianapolis  St.  Ry.  Co.,  1  St.  Ry.  Rep.  133,  (Ind. 
App.)  67  N.  E.  063;  Zolpher  f.  Camden  &  Sub.  Ry.  Co.,  1  St.  Ry.  Rep. 
549,  (N.  J.  L.)  55  Atl.  240.  See  also  NeUis  Street  Railroad  Accident  Law» 
p.  290,  i  21. 
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i  IsRKccnoic  Afi  TO  NcoLZGEKGX. —  It  ifl  not  error  to  charge  under  the  eir* 
emngUnoes  of  the  case  that,  althou^  one  might  not  have  the  actual 
intent  to  injure,  still  if  there  is  on  his  part  a  reckless  indifference  or 
disregard  of  the  probable  consequences  of  an  act,  and  he  does  the  act, 
conscioiis  from  his  knowledge  of  existing  circumstances  and  conditions, 
that  his  conduct  will  probably  result  in  injury,  he  is  guilty  of  wanton 
ncj^igoice.  Other  instructions  relative  to  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  decedent  were  considered. 

Apvkai.  by  defendant  from  judgment  for  plaintiffs.    Decided  October  8,  1903. 
Reported  140  Cal.  514,  74  Pac.  15. 

BickneU,  Gibson  &  Trash,  for  appellant 

Hunsaker  d  Britt,  for  respondents. 

Opinion  by  AifOBLLorri,  J. 

This  action  was  instituted  by  the  plaintifiFs,  the  widow  and 
minor  children  of  Arthur  E.  Harrington,  deceased,  for  damages 
alleged  to  have  been  sustained  by  them  by  reason  of  the  death  of 

Liability  for  failure  of  motomun  to  ezerdse  proper  care  in  avoiding  col- 
Mmhmw — In  a  large  proportion  of  the  eases  involving  the  liability  of  a  street 
railroad  company  for  injuries  occasioned  by  its  cars  colliding  with  pedestrians 
sad  TeMdes,  where  the  plaintiff's  contributory  negligence  is  either  conceded  or 
estabiished  the  question  arises  as  to  whether  the  company  was  liable  not- 
withstanding such  contributory  negligence  because  of  its  failure  to  exercise 
due  care  to  prevent  the  injury.  The  determination  of  this  question  depends 
upon  the  negligence  of  the  motorman  in  charge  of  the  car  in  failing  to  make 
reasonable  ^ort  to  avoid  running  down  a  person  or  vehicle  whom  he  sees  in 
a  position  of  peril  upon  the  tracks  in  front  of  his  car.  If  such  negligence  is 
established  it  relieves  the  person  injured  from  the  effect  of  his  own  contributory 
aegligcnee.  But  in  every  case  where  contributory  negligence  is  thus  shown 
the  nei^igence  of  the  motorman  in  failing  to  avoid  the  injury  must  have  been 
the  direct  and  proximate  cause  of  the  injury.  If  the  negligence  of  the  person 
injured  and  that  of  the  motorman  were  concurrent,  that  is^  if  they  occurred 
so  dose  to  each  other  in  point  of  time  that  one  cannot  be  separated  from  the 
other,  the  contributory  negligence  of  the  person  injured  precludes  his  recovery. 
See  Ries  c.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  504,  (Mo.  Sup.)  77  S.  W, 
734;  Richmond  Passenger  k  Power  Co.  v,  Gordon,  2  St.  Ry.  Rep.  936,  (Va.) 
46  8.  E.  772. 

It  is  a  well-established  rule  of  quite  general  application  that  a  plaintiff  who, 
by  his  own  n^igence,  has  placed  himself  in  a  dangerous  position  where  an 
injury  wss  likely  to  result,  may  still  recover  for  such  injury,  if  the  defendant 
with  knowledge,  or  such  notice  as  is  equivalent  to  knowledge,  of  plaintiff's 
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deceased,  which  death  was  alleged  to  have  been  caused  by  the  Di- 
ligence of  defendant  A  verdict  was  rendered  in  plaintiffs'  favor 
for  $10,000,  and  from  the  judgment  entered  thereon  and  an  order 
denying  its  motion  for  a  new  trial  defendant  has  appealed 

danger^  failed  to  exercise  reasonable  care  by  which  the  injury  might  have  been 
•  avoided,  unless  his  negligence  was  such  that  but  for  it  the  misfortune  could 
not  have  happened,  or  unless  the  injury  was  the  result  of  the  concurrent  negli- 
gence of  both  parties.  Nellis  Street  Railroad  Accident  Law^  p.  473,  citing 
Owensboro  City  R.  CJo.  v.  Hill,  21  Ky.  Law  Rep.  1638,  66  S.  W.  21;  Baltimore 
Cons.  R.  Co.  V.  Rifcowitz,  89  Md.  338,  43  Atl.  762;  North  Baltimore  P.  Ry. 
Co.  V,  Ameich,  78  Md.  589,  28  Atl.  809 ;  Ennis  r.  Union  Depot  R.  Co.,  155  Ma 
20,  55  S.  W.  878;  Coney  r.  Southern  Elec.  Ry.  Co.,  80  Mo.  App.  226;  Davis 
V.  People's  Ry.  Co.,  67  Mo.  App.  598;  Warren  r.  Union  Ry.  Co.,  46  App.  Div. 
(N.  Y.)  517,  61  N.  Y.  Supp.  1009;  Rooks  v.  Houston,  etc.,  R.  Co.,  10  App.  Div. 
(N.  Y.)  98,  41  N.  Y.  Supp.  824;  Cincinnati  St.  Ry.  Co.  v.  Whitcomb,  66  Fed. 
915,  4  Am.  Electrl.  Cas.  602. 

Other  cases  reported  in  this  volume  in  which  the  question  as  to  whether 
or  not  a  motorman  exercised  due  care  to  avoid  a  collision  with  persons  or 
vehicles  upon  the  defendant's  tracks  are: 

Collision  with  children  on  tracks, —  North  Chicago  St.  Ry.  Co.  v.  Johnson, 
2  St.  Ry.  Rep.  82,  (Dl.)  68  N.  E.  463;  Meeker  v.  Metropolitan  St.  Ry. 
Co.,  2  St.  Ry.  Rep.  536,  (Mo.  Sup.)  77  S.  W.  58;  Kube  t?.  St.  Louis  Transit 
Co.,  2  St.  Ry.  Rep.  597,  (Mo.  App.)  78  S.  W.  55;  Jett  v.  Central  Elec, 
Ry.  Co.,  2  St.  Ry.  Rep.  513,  (Mo.  Sup.)  77  S.  W.  738;  McDonald  t?.  Metropoli- 
tan St.  Ry.  Co.,  2  St.  Ry.  Rep.  788,  93  App.  Div.  (N.  Y.)  238,  87  N.  Y.  Supp, 
699;  Sciurba  v.  Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  789,  87  App.  Div. 
(N.  Y.)  614,  84  N.  Y.  Supp.  85;  Forrestal  t?.  Milwaukee  Elec.  Ry.  &  L.  Co., 
2  St.  Ry.  Rep.  968,  (Wis.)  97  N.  W.  182. 

Collision  with  pedestrians. —  Eichom  v.  New  Orleans  &  C.  R.  L.  &  P.  Ca, 
2  St.  Ry.  Rep.  351,  HI  La.  67,  36  So.  335;  McLelland  V.  St.  Louis  Transit 
Co.,  2  St.  Ry.  Rep.  621,  (Mo.  App.)  80  S.  W.  30;  Lynch  f.  Third  Ave.  R 
Co.,  2  St.  Ry.  Rep.  785,  88  App.  Div.  (N.  Y.)  604,  85  N.  Y.  Supp.  180; 
Galveston  City  Ry.  Co.  t?.  Hanna,  2  St.  Ry.  Rep.  910,  (Tex.  Civ.  App.)  79 
S.  W.  639;  Richmond  Traction  Co.  v.  Martin's  Adm'x,  2  St.  Ry.  Rep.  921, 
(Va.)   45  S.  E.  886. 

Collision  with  vehicles  driven  along  or  across  tracks. —  Chicago  Union  Trac- 
tion Co.  V.  Browdy,  2  St.  Ry.  Rep.  138,  (111.  Sup.)  69  N.  E.  570;  Montz 
V.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  619,  (Mo.  App.)  77  S.  W.  477; 
Holdcn  V.  Missouri  Ry.  Co.,  2  St.  Ry.  Rep.  573,  (Mo.  Sup.)  76  S.  W.  973; 
Barrie  r.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  617,  (Mo.  App.)  76  S.  W. 
706;  Searles  r.  Elizabeth,  P.  k  C.  J.  R.  Co.,  2  St.  Ry.  Rep.  706,  (N.  J.  L.) 
57  Atl.  134;  Wilson  v.  Chippewa  Vall^  Elec.  Ry.  Co.,  2  St  Ry.  Rep.  979, 
(Wis.)   98  N.  W.  536. 


Digitized  by  VjOOQ IC 


Habbingtor  v.  Lcms  Angeles  Railway  Co.  25 

It  is  eameetlj  contended  that  the  evidence  was  insufficient  to 
sustain  the  verdict  The  claim  in  this  regard  is  that,  assuming 
that  the  defendant  was  negligent,  still  the  evidence  shows  that  the 
deceased  was  guilty  of  such  contributory  negligence  as  will  pre- 
clude a  recovery  on  the  part  of  plaintiffs. 

The  deceased  was  at  the  time  of  the  accident,  July  4,  1900, 
participating  in  a  long-distance  handicap  bicycle  race  from  Los 
Angeles  to  San  Pedro  or  Santa  Monica,  a  distance  of  about 
twenty  miles.  This  race  was  described  as  "  the  usual  Fourth  of 
July  race."  The  start  was  from  the  comer  of  Sixth  and  San 
Pedro  streets,  in  the  city  of  Los  Angeles,  and  the  course  was 
southerly  from  Sixth  street  along  San  Pedro  street,  between  the 
double  tracks  of  defendant's  street  railway  on  said  street  as  far 
as  Washington  street  On  Ninth  street,  which  intersects  San 
Pedro  street  between  Sixth  and  Washington  streets,  was  a  single- 
track  railway  of  the  defendant,  crossing  said  double  tracks  on 
San  Pedro  street  nearly  at  right  angles.  The  participnts  in  the 
race  were  numerous,  probably  more  than  100,  and  they  were 
started  in  groups,  every  fifteen  seconds,  or  less  in  some  cases,  for 
about  twelve  minutes.  Several  groups  of  riders  had  preceded 
the  group  of  which  deceased  was  a  member,  and  which  consisted 
of  nine  men.  While  the  last  four  of  these  riders  were  approaching 
the  Ninth  street  tra<i,  the  other  five  having  already  crossed  the 
same,  one  of  defendant's  Ninth  street  electric  cars  proceeding 
westerly  along  said  street  crossed  San  Pedro  street  in  front  of 
them.  The  riders  were  going  at  a  high  rate  of  speed,  probably 
tw^ty  miles  an  hour,  although  some  of  the  witnesses  put  it  a  little 
lower  and  some  higher.  The  car  was  proceeding  two  and  one-half 
to  four  nules  an  hour.  The  deceased,  having  discovered  the 
approach  of  the  car,  left  the  group  with  which  he  was  riding,  and 
attempted  either  to  pass  in  front  of  the  car  on  the  westerly  side 
of  San  Pedro  street,  or  to  turn  up  Ninth  street,  and  in  so  doing 
collided  with  the  right-hand  front  comer  of  the  car  and  was 
killed.  The  other  three  riders  attempted  to  pass  by  the  rear  of 
die  car.  One  of  them  testified  that  when  about  fifteen  or  twenty 
feet  from  the  car  he  threw  himself  sideways  from  his  wheel  to 
avoid  striking  the  car,  which  he  would  otherwise  have  done,  and, 
striking  the  ground,  roUed  clear  to  the  car,  against  its  side,  and 
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the  other  two  riders  fell  over  him.  The  railway  tracks  on  San 
Pedro  street  were  lined  with  people  witnessing  the  race,  such  lines 
extending  across  Ninth  street  and  the  railway  tracks  of  defendant 
thereon. 

At  the  time  of  the  accident  there  was  an  ordinance  of  the  city 
of  Los  Angeles  which  prohibited  any  person  from  riding  or  pro- 
pelling any  bicycle  within  the  corporate  limits  of  the  city  at  a 
rate  of  speed  greater  than  eight  miles  per  hour.  The  deceased 
was  violating  this  ordinance,  and  was  consequently  guilty  of 
negligence,  without  which,  imdoubtedly,  the  accident  would  not 
have  occurred.  If  there  had  been  no  ordinance  regulating  the 
speed  of  bicyclists,  it  might  well  be  contended  that  the  evidence 
would  have  sustained  a  finding  of  the  jury,  that  the  deceased 
had  not  been  guilty  of  contributory  negligence  —  a  finding  that, 
under  all  the  circumstances  shown,  the  deceased  was  justified  in 
assuming  that  the  course  between  the  railway  tracks  along  San 
Pedro  street  would  be  kept  sufficiently  clear  of  obstructions  to 
allow  him  to  go  at  as  high  a  rate  of  speed  as  he  could;  that  he 
used  all  such  precautions  as  a  reasonable  man  under  the  same 
circimistances  would  use;  that  he  discovered  defendant's  car  as 
promptly  as  a  reasonable  man  using  such  precautions  would  dis- 
cover it ;  and  that  when  he  discovered  the  car  he  used  reasonable 
care  in  attempting  to  avoid  a  collision  therewith.  But  he  was 
guilty  of  negligence  in  his  violation  of  the  provisions  of  the  ordi- 
nance, and  if  it  had  not  been  for  this  negligence  on  his  part  the 
accident  would  not  have  occurred. 

The  complaint  alleges  that  the  defendant  did,  by  its  motorman 
having  charge  of  the  operation  of  the  car,  "  negligently,  wantonly, 
and  with  wanton  and  reckless  indifiFerence  to  the  safety  of  said 
Arthur  E.  Harrington,  drive  and  propel  said  car  against  him, 
*  *  *  who  was  then  and  there  in  full  sight  and  view  of  said 
motorman,'^  in  consequence  of  all  which  said  Harrington  died. 
The  claim  of  the  plaintiffs  in  this  connection  is  that,  notwithstand- 
ing the  negligence  of  the  deceased,  the  motorman  was  aware  of  the 
perilous  position  in  which  the  deceased  had  placed  himself,  and 
could,  by  the  exercise  of  ordinary  care,  have  avoided  the  accident, 
but  failed  to  exercise  such  care  to  do  so,  and  recklessly  drove 
his  car  forward  in  the  path  of  the  racers,  and  that  this  n^ligenco 


Digitized  by  VjOOQ IC 


Harbington  V,  Los  Anoei^s  Kailwat  Co.  27 

on  his  part  was  the  proxiinate  cause  of  the  death  of  the  deceased. 
It  will  thus  be  seen  that  plaintiffs  invoked  the  rule  enunciated  in 
several  opinions  of  this  court  to  the  effect  that  he  who  last  has  a 
clear  opportunity  of  avoiding  an  accident  by  the  exercise  of  proper 
care  to  avoid  injuring  others  must  do  so. 

There  was  ample  evidence  to  justify  the  jury  in  finding  that 
defendant's  motorman  discovered  the  perilous  position  in  which 
the  deceased  and  his  companions  were  placed  at  such  a  time  and 
under  such  circumstances  that  he  could,  by  the  exercise  of  ordi- 
nary care,  have  avoided  injuring  them,  and  that  he  did  not 
exercise  such  care.  It  needs  no  argument  to  demonstrate  that 
bicycle  racers  traveling  at  the  rate  of  twenty  miles  an  hour  or  more 
along  a  narrow  path,  lined  with  spectators  on  both  sides,  and  only 
eighty-five  feet  away  (as  the  testimony  of  one  disinterested  witness 
indicated)  from  a  place,  on  that  path,  toward  which  they  were 
going,  over  which  an  electric  car  was  about  to  cross,  were  already 
in  a  position  of  great  peril,  by  reason  of  the  approach  of  said  car. 
Such  circumstances  would  naturally  convey  to  the  mind  of  any 
reasonable  man,  having  knowledge  thereof,  the  question  as  to 
whether  the  riders,  even  though  they  immediately  discovered  the 
approach  of  the  car,  which  was  doubtful,  would  be  able  to  get  out 
of  the  way,  and  whether  they  must  not  inevitably  cross  the  track 
along  which  the  car  was  about  to  go,  however  much  they  might 
endeavor  to  avoid  so  doing,  after  discovering  the  car,  in  order  to 
«cape  collision.  There  is  no  parallel  between  a  case  presenting 
such  circumstances  and  the  ordinary  case  where  a  person  is  dis- 
covered walking  or  riding  toward  a  railroad  track.  Ordinarily, 
the  person  operating  the  car  has  the  right  to  assume  that  the  ono 
so  approaching  is  able  to  and  will  care  for  himself,  by  taking 
all  necessary  precautions  to  observe  the  approach  of  the  car,  and 
that  he  will  not  place  himself  on  the  track  at  such  a  time  as  to 
be  injured  thereby.  But  no  such  assumption  could  be  held  to  be 
justified  under  the  peculiar  circumstances  already  stated. 

There  was  evidence  warranting  the  jury  in  finding  that  the 
motorman,  who  confessedly  knew  that  the  bicycle  race  was  then  in 
progress  on  San  Pedro  street,  was  warned  by  some  of  the  numer- 
ous bystanders  before  he  had  reached  the  easterly  line  of  San 
Pedro  street  that  the  racers  were  coming,  some  calling  upon  him 
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to  stop  the  car^  and  others  exclaiming  that  the  racers  were  coming; 
that  some  stood  on  the  track  in  front  of  the  car,  endeavoring  to 
stop  the  car  by  calling  upon  the  motorman;  he  nevertheless  pro- 
ceeded, traveling  at  from  two  and  one-half  to  four  miles  per  hour, 
forcing  the  people  in  front  to  retire  from  the  track ;  that  he  him- 
self, after  hearing  the  various  warnings,  saw  the  racers  approach- 
ing under  the  circumstances  already  detailed,  when  he  was  still 
at  least  twenty  or  twenty-five  feet  east  of  the  easterly  line  of  the 
path  along  which  they  were  proceeding ;  that  after  such  discovery 
he  could  easily  have  stopped  his  car  before  it  reached  the  path 
along  which  the  bicyclists  were  proceeding,  and  thus  have  in- 
sured absolute  safety  to  the  riders,  but  that,  on  the  contrary,  he 
pushed  his  car  forward,  in  reckless  disregard  of  the  dangerous  posi- 
tion of  deceased  and  his  companions,  knowing  or  having  reason- 
able cause  to  believe  that  they  must  cross  the  track  over  which  he 
was  about  to  go.  It  is  true  that  the  evidence  is  conflicting  on  some 
material  points,  and  that  the  motorman  testified  that  he  did  not 
discover  the  approach  of  the  riders  until  it  was  too  late  to  stop, 
and  that  he  then  used  all  reasonable  care  to  avoid  injuring  them. 
But  the  jury  evidently  did  not  believe  this  evidence  to  be  true, 
and  it  was  for  them  to  determine  the  facts.  There  was  also  ample 
evidence  to  justify  the  jury  in  finding  that  immediately  upon  dis- 
covering his  dangerous  position  the  deceased  exercised  reasonable 
care  in  endeavoring  to  avoid  injury.  One  of  his  fellow  riders 
testified  that  the  deceased  exclaimed.  "My  God,  look  at  that  car!" 
And  immediately  switched  off  and  tried,  as  he  supposed,  to  go 
around  the  front  end  of  the  car.  The  fatal  result,  and  the  escape 
from  serious  injury  of  the  others,  is  in  no  way  determinative  of 
the  question  as  to  whether  he  used  such  reasonable  care,  for,  as  has 
been  well  said,  "  It  is  always  easy  after  an  accident  to  see  how 
it  could  have  been  avoided,  but  a  man's  duty  before  the  calamity 
is  not  measured  by  such  ex  post  facto  information."  Liverpool, 
etc.,  Ins.  Co.  v.  8.  P.  Co.,  125  Cal.  434,  439,  58  Pac.  55,  57. 
It  must  be  remembered  that  a  person  in  great  peril,  where  imme- 
diate action  is  necessary  to  avoid  it,  is  not  required  to  exercise  all 
that  presence  of  mind  and  carefulness  which  are  justly  required 
of  a  careful  and  prudent  man  under  ordinary  circumstances.  The 
reasonableness  of  his  effort  to  escape  injury,  after  discovery  of 
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die  daiiger,  was  a  question  for  the  jury,  to  be  determined  by  them 
in  view  of  all  the  circumstances  shown  by  the  evidence.  We, 
ther^ore,  have  a  case  where  the  jury  were  warranted  in  finding 
the  facts  to  be  as  follows,  viz. :  Deceased,  by  reason  of  his  own 
n^ligence,  was  placed  in  a  position  of  peril  with  relation  to  de- 
fendant's  car.  The  defendant  knew  that  the  deceased  was  so 
placed,  knew  that  it  was  at  least  doubtful  whether  the  deceased 
eould,  by  any  act  of  his,  remove  himself  from  such  peril,  and  knew 
that  it  could  by  the  exercise  of  ordinary  care,  by  simply  stopping 
its  car,  absolutely  remove  the  source  of  danger  and  avoid  the 
injury.  It  failed  to  exercise  such  care,  and  recklessly  pushed  its 
car  forward  into  the  path  over  which  the  deceased  was  approach- 
ing, its  motorman  preferring  to  take  the  chance  of  getting  over 
before  deceased  arrived  at  the  crossing.  The  deceased,  imme- 
diately upon  discovering  his  dangerous  position,  used  all  reason- 
able care  and  made  all  practical  effort  to  avoid  the  accident. 

Upon  this  state  of  facts,  established  as  the  facts  of  this  case 
by  the  verdict  of  the  jury,  the  liability  of  the  defendant  follows 
as  a  matter  of  law,  and  the  verdict  is  fully  sustained  by  the 
evidence. 

It  would  be  difficult  to  find  a  case  more  clearly  justifying  the 
application  of  the  rule  so  often  approved  by  this  court,  to  the 
effect  that  one  having  knowledge  of  the  dangerous  situation  of 
another,  and  having  a  clear  opportunity  by  the  exercise  of  proper 
care  to  avoid  injuring  him,  must  do  so,  notwithstanding  the  latter 
placed  himself  in  such  situation  of  danger  by  his  own  negligence. 
Lee  V.  Market  Street  By.  Co,,  135  Cal.  293,  67  Pac.  765 ;  Fox 
V.  Oakland  Con,  St.  Ry.  Co.,  118  Cal.  55,  50  Pac.  25,  62  Am- 
St.  Rep.  216;  Earey  v.  S.  P.  R.  Co.,  103  Cal.  541,  37  Pac.  500; 
Cunningham  v.  L.  A.  Ry.  Co.,  115  Cal.  561,  47  Pac.  452 ;  Ahra- 
hamsY.  L.  A.  Traction  Co.,  124  Cal.  411,  57  Pac.  216 ;  Crowley  v. 
City  R.  Co.,  60  Cal.  628;  Meeks  v.  S.  P.  R.  Co.,  56  Cal. 
513,  38  Am.  Rep.  67;  Needham  v.  S.  F.  &  S.  J.  R.  Co.,  37 
CkL  409.  It  is  immaterial  whether  the  liability  of  the  defendant 
in  such  a  case  be  based  upon  the  theory  that  the  negligence  of  the 
defendant,  being  the  later  negligence,  is  the  sole  proximate  cause 
of  the  injury,  or  upon  the  theory  that  defendant  has  been  guilty 
of  willful  and  wanton  negligence.     In  either  case  the  liability 
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would  exist;  for,  where  an  act  is  done  willfully  and  wantonly, 
contributory  negligence  upon  the  part  of  the  injured  person  is  no 
bar  to  a  recovery.  Esrey  v.  8.  P.  B.  Co.,  supra.  As  said  by  Mr. 
Beach  in  his  work  on  Contributory  Ifegligence : 

"  When  one,  after  discovering  that  I  have  carelessly  exposed  myself  to  aa 
injury,  neglects  to  use  ordinary  care  to  avoid  hurting  me,  and  inflicts  the 
injury  upon  me  as  a  result  of  his  negligence,  there  is  very  little  room  for  a 
claim  that  such  conduct  on  his  part  is  not  wiUful  negligence." 

It  is,  of  course,  true,  as  urged  by  defendant,  that  it  is  essential 
to  such  liability  that  the  defendant  did  actually  know  of  the 
danger,  and  that  there  is  no  such  liability  where  he  does  not  know 
of  the  peril  of  the  injured  party,  but  would  have  discovered  the 
same  but  for  remissness  on  his  part.  Herbert  v.  8.  P.  R.  Co.,  121 
Cal.  227,  53  Pac.  651.  This,  however,  does  not  mean,  as  seems 
to  be  contended,  that  defendant  must  know  that  injury  is  inevi- 
table if  he  fails  to  exercise  care,  and  the  decisions  indicate  no 
such  requirement.  It  is  enough  that  the  circumstances  of  which 
the  defendant  has  knowledge  are  such  as  to  convey  to  the  mind 
of  a  reasonable  man  a  question  as  to  whether  the  other  party 
will  be  able  to  escape  the  threatened  injury.  One  in  such  a  situ- 
ation is  in  a  dangerous  position.  It  was  said  in  the  prevailing 
opinion  in  Everett  v.  L.  A.,  etc.,  Ry.  Co.,  115  Cal.  105,  106,  43 
Pac.  207,  46  Pac.  889,  34  L.  R  A.  350,  distinguishing  that  case 
from  those  where  the  principle  under  discussion  is  applicable: 

"The  case  is  not  like  one  where  the  injured  party  is  discovered  in  time 
lying  or  standing  upon  a  railroad  track  imder  such  circumstances  as  to  make 
it  doubtful  whether  he  can  or  will  get  out  of  the  way;  or  where  one  is  even 
attempting,  either  on  or  otherwise^  to  make  a  crossing,  or  passing  along  or  on 
its  track  over  a  bridge  or  narrow  causeway,  or  in  a  deep  cut  or  tunnel,  where 
to  turn  aside  would  be  either  dangerous  or  impossible.  •  ♦  ♦  Persons  can- 
not be  recklessly  or  wantonly  run  down  on  a  railroad  track,  however  negli- 
gent themselves,  where  the  circumstances  are  such  as  to  convey  to  the  mind 
of  a  reasonable  man  a  question  as  to  whether  they  will  be  able  to  get  out  of 
the  way." 

See  also  Meeks  v.  S.  P.  R.  Co.,  56  Cal.  513,  515,  38  Am. 
Rep.  67. 

It  cannot  be  held,  in  view  of  the  evidence  in  the  record  and  the 
finding  of  the  jury,  that  the  negligence  of  the  deceased  continued 
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to  the  moment  of  the  accident,  and  that  both  parties  were  con- 
temporaneously and  actively  in  fault  at  the  time  thereof;  and 
what  is  said  in  several  cases  as  to  the  inability  of  the  injured  party 
to  recover  under  such  conditions  (see  Holmes  v.  8,  P.  R.  Co.,  97 
CaL  161,  31  Pac.  834 ;  Sega  v.  8.  P.  R.  Co.,  137  CaL  405,  70  Pac 
279;  Everett  y.  L.  A.  Con.  Elec.  Ry.  Co.,  115  Cal.  105,  43  Pac. 
207,  46  Pac  889,  34  L.  R  A.  350)  is  inapplicable  here.  The 
deceased  did  unquestionably  discover  his  dangerous  situation 
before  the  accident,  and  the  verdict  is  a  finding  that  he  used  all 
reasonable  care  and  made  all  practicable  effort  to  avoid  the 
accident. 

Defendant  contends  that  there  may  have  been  a  moment  after 
the  motorman  discovered  the  approach  of  the  racers  during  which 
deceased  had  failed  to  discover  the  approach  of  the  car,  and  that 
during  this  moment  deceased  continued  to  proceed  until  it  was  too 
late  to  escape  injury,  and  that  he  was  thereby  guilty  of  negligence 
precluding  a  recovery.  It  may  be  freely  admitted  that  the  de- 
ceased did  not  discover  the  approach  of  the  car  as  early  as  the 
motoi^an  discovered  the  approach  of  the  deceased,  but  we  are 
unable  to  see  anything  to  the  advantage  of  defendant's  cause  in 
such  a  condition  of  affairs.  If  the  motorman  discovered  the  de- 
ceased in  a  dangerous  situation,  and  the  jury  have  found  that  he 
did,  it  was  his  duty  to  use  ordinary  care  to  avoid  injuring  him, 
r^ardless  of  whether  or  not  the  deceased  was  aware  of  his  ap- 
proach, and  the  jury  have  found  that  he  did  not  use  such  care. 

That  the  evidence  was  sufficient  to  justify  a  conclusion  that  the 
motorman  had  the  last  clear  opportunity  to  avoid  the  accident 
seems  very  clear.  We  shall  have  occasion  to  consider  this  conten- 
tion of  defendant  again  in  discussing  the  instructions  to  the  jury. 

The  motorman  Myer,  having  been  examined  by  defendant  as  to 
the  circumstances  of  the  accident,  was  asked :  "  Would  you  have 
moved  that  car  in  there  if  you  had  supposed  thereby  you  were 
endangering  the  lives  of  those  bicycle  riders  ?  '^  Plaintiffs'  objec- 
tion thereto  was  sustained.  The  witness  then  testified  as  follows : 
'*  I  thought  that  it  was  best  to  move  on  at  that  juncture,  because  I 
thou^t  I  had  plenty  of  time,  and  also  that  it  was  dangerous  for 
me  to  stop  the  car  at  that  time."  It  is  unnecessary  to  discuss  the 
question  as  to  whether  or  not  error  was  committed  in  sustaining 
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the  objection,  for  the  subsequent  testimonj  of  the  witness  was  » 
complete  statement  as  to  his  reason  for  moving  the  car  forward. 
He  said  that  he  thought  he  had  plenty  of  time  to  cross,  and  that  it 
would  be  dangerous  to  stop.  This  excludes  any  supposition  that  he 
was  endangering  the  lives  of  the  riders  by  moving  on.  What  he 
would  have  done  as  to  moving  on,  if  he  had  supposed  otherwise 
than  he  did,  is  entirely  immaterial. 

Complaint  is  made  as  to  various  instructions  given  at  the  re- 
quest of  the  plaintiffs.  It  is  urged  that  the  jury  may  have  con- 
cluded from  plaintiffs'  fourth  instruction  that  they  were  author- 
ized in  finding  a  verdict  against  the  defendant,  although  they  may 
have  believed  that  the  motorman  neither  expre^ly  nor  impliedly 
intended  to  injure  deceased  or  any  one  else.  No  purpose  or  de- 
sign on  the  part  of  the  motorman  to  injure  was  essential  to  de- 
fendant's liability,  and  the  plain  object  of  the  instruction  was  to 
so  inform  the  jury.  By  it  (the  jury)  were  substantially  told 
that,  although  one  might  not  have  the  actual  intent  to  injure,  still 
if  there  is  on  his  part  a  reckless  indifference  or  disregard  of  the 
natural  or  probable  consequences  of  doing  or  omitting  to  do  an  act, 
and  he  does  or  fails  to  do  the  act,  conscious,  from  his  knowledge 
of  existing  circumstances  and  conditions,  that  his  conduct  will 
likely  or  probably  result  in  injury,  he  is  guilty  of  wanton  negli- 
gence. We  see  no  prejudicial  error  in  this  statement.  Esrey  v, 
S.  P.  R.  Co.,  supra;  Everett  v.  L.  A,  Con,  Elec.  Ry.  Co.,  115  Cal. 
127,  43  Pac.  207,  46  Pac.  889,  34  L.  R.  A.  350;  Beach  Cent 
Neg.,  §§  55,  62. 

Defendant's  objection  to  plaintiff's  instructions  5,  6,  7,  and  9 
is  that  they  are  predicated  upon  an  alleged  erroneous  theory 
of  the  law,  viz. :  That  where  the  injured  party's  own  negligence 
brings  him  into  danger,  and  defendant  discovers  the  danger  in 
time  to  avoid  ensuing  injury  by  the  exercise  of  ordinary  care,  and 
fails  to  exercise  such  care,  the  defendant  is  liable  notwithstanding 
such  negligence  of  the  injured  party,  if  he,  the  injured  party, 
after  discovering  his  own  danger,  exercises  ordinary  care  to  es- 
cape the  injury.  This,  it  is  urged,  relieved  the  injured  party 
entirely  from  the  consequences  of  his  negligent  failure  to  discover 
his  own  danger  resulting  from  his  own  n^ligence.  We  see  no 
force  in  the  contention  that  the  theory  upon  which  it  is  said  theso 
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instructaons  were  predicated  is  erroneous.    Such  an  instruction  is 
applicable  by  its  terms,  only  in  the  event  that  the  defendant  dis- 
coyers  the  n^ligent  injured  party  already  in  a  dangerous  position 
—  discovers  him  under  such  circumstances  as  preclude  him  from 
indulging  in  any  assumption  that  he,  the  injured  party,  can  or  will 
get  out  of  the  way.     It  is  only  because  of  such  discovery  that  he 
is  caDed  upon  to  exercise  ordinary  care  to  avoid  injuring  him. 
Upon  such  discovery,  it  is  his  plain  duty  to  use  ordinary  care  to 
annd  injuring  the  negligent  party,  and  if  he  has  a  clear  oppor- 
tunity to  avoid  such  injury,  i.  e.,  "  Such  an  opportunity  as  would 
necessarily  be  clear  and  plain  to  a  man  of  ordinary  intelligence 
and  prud^ice  in  a  given  emergency,''  and  fails  to  take  advantage 
thereof,  he  is  liable  for  the  injury,  provided  the  other  is  not  negli- 
gent after  he  discovers  the  danger.    In  such  a  case,  he  who  knows 
of  the  danger,  and  recklessly  proceeds  regardless  thereof,  can  find 
no  refuge  in  the  fact  that  the  injured  party  who  does  not  know  of 
it  would  have  known  if  he  had  used  reasonable  care  to  ascertain 
it    In  such  a  case,  he  who  knows  of  the  danger  and  can  avoid  it, 
is  against  one  who  does  not  in  fact  know  thereof,  has  the  last  clear 
opportunity  to  avoid  the  accident    If  a  motorman  should  discover 
a  man  asleep  on  the  track  in  front,  and  knowing  hiin  to  be  asleep, 
should  proceed  regardless  of  his  position  and  condition,  and  run 
over  him  with  his  car  while  still  asleep,  there  would  be  very  little 
question  that  the  motorman  had  the  last  clear  opportunity,  and 
that  his  negligence  was  the  proximate  cause  of  the  injury. 

As  said  before,  such  a  case  has  no  feature  in  common  with  one 
where  the  circumstances  are  such  that  the  defendant  has  the  right 
to  assume  that  the  other  party  can  and  will  protect  himself,  and 
consequently  that  he  is  not  in  a  dangerous  situation.  There  was 
no  prejudicial  error  in  the  modification  by  the  court  of  defend- 
ants requested  instruction  4.  It  was  sought  by  this  requested  in- 
struction to  have  the  jury  instructed  that  if  the  deceased  was  at 
the  time  of  the  race  propelling  his  bicycle  at  a  rate  of  speed  in 
excess  of  eight  miles  per  hour,  and  did  not  look  for  an  approaching 
car  until  it  was  too  late  to  bring  his  bicycle  to  a  standstill  so  as  to 
avoid  a  collision,  and  did  not  at*  any  time  attempt  to  reduce  the 
^)eed  of  said  bicycle  before  said  collision  occurred,  he  was  guilty 
of  Agrees ''  negligence.    The  court  modified  this  by  adding,  ^^  Or 
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did  not  attempt  to  turn  it  out  of  the  way  of  said  car  before  said 
collision  occurred,"  as  one  of  the  prerequisites  of  gross  negli- 
gence on  the  part  of  the  deceased. 

The  defendant  was  not  entitled  to  have  the  instruction  given 
as  requested.  It  is  true  that  if  deceased  was  riding  at  a  rate  of 
speed  in  excess  of  eight  miles  per  hour,  he  was  guilty  of  negligence 
as  a  matter  of  law,  because  of  the  city  ordinance  prohibiting  such 
speed.  That,  however,  was  a  matter  fully  covered  by  other  instruc- 
tions. Under  the  peculiar  facts  of  this  case,  it  was  for  the  jury  to 
say,  taking  into  consideration  all  of  the  circumstances,  whether  a 
failure  on  the  part  of  deceased  to  look  for  an  approaching  car 
in  time  to  prevent  a  collision,  or  a  failure  to  attempt  to  reduce 
the  speed  of  the  bicycle,  was  negligence  at  all,  much  less  "  gross 
negligence,"  which  term  we  suppose  was  used  as  an  equivalent  of 
"  willful  or  wanton  "  negligence.  While  it  is  true  that  the  modi- 
fication, under  the  imdisputed  evidence,  took  away  the  whole  eflfect 
of  the  requested  instruction,  it  did  not  add  anything  prejudicial 
to  defendant's  case,  and,  as  the  defendant  was  not  entitled  to  the 
instruction  at  all,  it  cannot  complain  of  the  modification. 

Certain  instructions  of  defendant,  directing  a  verdict  in  its 
favor  if  certain  facts  were  found,  were  modified  by  adding  a 
proviso  of  this  character,  viz. :  "  Unless  you  shall  also  find  that 
the  motorman  in  charge  of  defendant's  car,  after  perceiving  the 
dangerous  situation  then  and  there  existing,  did  recklessly  or 
wantonly  send  his  car  forward.  Whether  or  not  such  reckless  or 
wanton  conduct  of  the  defendant  did  occur  and  cause  the  collision 
is  a  question  of  fact  for  you  to  determine  from  the  evidence,  the 
same  as  you  must  detenmine  other  facts  submitted."  It  is  urged 
that  these  instructions  make  "  recklessness "  the  equivalent  of 
"  wantonness,"  and  that  the  terms  are  not  synonymous.  If  one 
does  a  thing  recklessly,  without  regard  to  the  rights  of  another,  he 
comes  within  the  terms  of  the  very  definition  of  "  wanton  "  cited 
by  learned  counsel  for  defendant,  and  if  one,  perceiving  the 
dangerous  situation  of  another,  proceeds  recklessly  without  regard 
thereto,  there  is  little  room  for  the  claim  that  he  is  not  doing  a 
thing  "  recklessly  without  regard  to  the  rights  of  another."  We 
can  see  no  distinction  between  the  terms  as  used  in  these  in- 
structions. 
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We  find  no  prejudicial  error  in  the  modification  of  defendant's 
lequested  instructions  10,  12,  15,  18,  and  27.  By  instructions 
given,  the  jury  were  instructed  in  as  favorable  terms  as  defendant 
could  ask  as  to  what  constituted  ordinary  care,  as  to  the  obligation 
of  the  deceased  to  exercise  such  care  for  his  own  safety,  and  as  to 
proximate  cause,  and  further,  in  effect,  that  if  they  foimd  that 
the  collision  was  in  any  d^ree  due  to  the  want  of  proper  care  and 
caution  on  the  part  of  deceased,  and  not  to  any  intervening 
cause  proceeding  from  the  defendant,  their  verdict  must  be 
for  defendant.  The  modification  of  the  tenth  requested  instruc- 
tion consisted  entirely  in  the  omission  of  matter  which  would 
have  withdrawn  from  the  jury  all  question  as  to  the  effect 
of  the  conduct  of  defendant  after  discovering  the  peril  of  deceased. 
The  twelfth  requested  instruction  was  erroneous,  in  that  it  pre- 
cluded a  recovery  by  the  plaintiffs  if  the  jury  found  that  if  the  de- 
ceased had  exercised  ordinary  care  to  have  discovered  the  danger  he 
would  have  discovered  it  in  time  to  have  avoided  a  collision,  thus 
again  withdrawing  from  the  jury  all  consideration  of  the  conduct 
of  defendant,  after  discovering  the  peril  of  deceased.  The  omis- 
sion by  the  court  of  the  words,  "  and  your  verdict  should  be  for 
defendant,''  which  was  the  only  modification  made,  was,  therefore, 
not  erroneous. 

The  portion  of  the  fifteenth  requested  instruction  that  was 
omitted  by  the  court  was  substantially  covered  by  other  instruc- 
tions given. 

The  eighteenth  requested  instruction  was  erroneous,  for  the 
same  reason  as  the  tenth  and  twelfth,  already  noted.  The  re- 
quested instruction  was  to  the  effect  that  if  the  deceased,  by  look- 
ing or  listening,  with  ordinary  care,  might  have  discovered  the 
car  approaching,  and  did  not  exercise  such  care,  he  was 
guilty  of  such  negligence  as  would  prevent  a  recovery  by 
plaintiffs^  and  the  modification  by  the  court  consisted  in  the 
addition  of  the  words,  "  as  against  any  ordinary  negligence  of  the 
defendant"  This  could  not  be  understood,  under  the  circum- 
stances of  this  case  and  the  other  instructions,  as  importing  any 
part  of  the  doctrine  of  comparative  negligence  into  the  case.  The 
words  "ordinary  negligence,"  as  there  used,  plainly  meant  such 
n^^lligQQoe  as  might  have  existed  on  the  part  of  defendant,  in  the 
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absence  of  actual  knowledge  on  its  part  of  the  perilous  situation 
of  the  deceased,  and  a  clear  opportunity  to  avoid  injuring  him. 

The  twenty-seventh  requested  instruction  was  erroneous  for  the 
same  reason  as  the  tenth,  twelfth,  and  eighteenth^  and  the  modi- 
fication thereof  was  proper. 

Finally,  it  is  claimed  that  the  verdict  is  against  law,  in  that 
it  is  contrary  to  an  instruction  wherein  the  jury  were  told  that  if 
they  believed  from  the  evidence  that  deceased  approached  the 
crossing  where  the  accident  occurred  at  a  reckless  rate  of  speed, 
without  exercising  any  care  or  caution  to  ascertain  whether  any 
person  was  on  or  approaching  the  same,  and  that  in  consequence 
thereof  the  collision  occurred,  he  was  guilty  of  willful  and  wanton 
negligence,  and  their  verdict  must  be  for  the  defendant,  notwith- 
standing any  failure  on  the  part  of  the  motorman  to  exercise 
ordinary  care. 

In  reply  to  this  contention  it  is  sufficient  to  say  that,  in  our 
judgment,  the  evidence  was  not  such  that  the  jury  was  bound  to 
find  that  deceased  approached  said  crossing  without  exercising 
any  care  or  caution  to  ascertain  whether  any  person  was  on  or 
approaching  the  same,  or  that  in  consequence  of  such  approach  the 
collision  occurred. 

The  judgment  and  order  are  affirmed. 

Shaw  and  Van  Dyke,  JJ.,  concur. 


8an  Francisco  &  San  Mateo  Electric  Railway  Co,  v.  Scott. 

(California  —  Supreme  Court.) 

Taxation  of  Street  Railways  ;1  Pbovisions  of  CoNSTiTXTTioif  Constbukd. — 
The  constitutional  provision  (Cal.  Const.,  art.  13,  |  10),  to  the  effect 
that  the  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  in  more  than  one  county  shall  be  assessed  by  the  State 

1.  Other  cases  pertaining  to  the  taxation  reported  in  this  series  are  as 
follows:  Detroit  United  Ry.  v.  Tax  Com'rs,  2  St.  Ry.  Rep.  495,  (Mich.) 
98  N.  W.  997  (taxation  of  machinery  used  in  operation  of  electric  railway) ; 
City  of  Philadelphia  r.  Electric  Traction  Co.,  2  St.  Ry.  Rep.  862,  (Pa.  St.) 
57  Atl.  354  (exemption  of  power-house  for  manufacture  of  electricity  un- 
der general  statute  relating  to  taxation  of  raUroad  property  for  municipal 


Digitized  by  VjOOQ IC 


8ah  Fraistcisco  &  San  Mateo  Elec.  Ry.  Co.  v.  Scott.     37 

board  of  equalization  at  their  actual  value,  and  the  same  shall  be  ap- 
portioned to  the  municipal  BubdivisionB  in  which  such  railroads  are 
located  in  proportion  to  the  number  of  miles  of  railway  laid  therein,  has 
no  application  to  an  electric  street  railway  whose  lines  extend  into  two 
or  more  counties.  The  distinction  between  an  ordinary  railroad  and  a 
street  railway  under  such  provision  is  based  upon  the  fact  that  street 
railway  franchises  are  granted  by  the  municipalities  in  which  the  rail- 
way is  constructed,  and  the  value  of  such  franchisee  varies  according  to 
the  local  conditions  under  which  they  are  exercised. 

Affeai*  by  plaintiff  from  judgment  in  favor  of  defendant.    Decided  on  a  re- 
hearing February  15,  1904.     Reported  142  Cal.  222,  75  Pac  575. 

Morrison    &  Cope,  for  appellant. 

Franklin  K.  Lane,  for  respondent. 

Opinion  by  Shaw,  J. 

This  is  an  appeal  by  the  plaintiff  from  the  judgment  of  the  court 
below  in  favor  of  the  defendant.  This  appeal  is  on  the  judgment- 
roll  alone.  The  plaintiff  is  the  owner  of  a  street  railroad  running 
from  the  intersection  of  Market  street  and  Stewart  street,  in  the 
cdty  and  county  of  San  Francisco,  to  the  town  of  Baden,  in  San 
Mateo  county,  with  a  branch  at  the  intersection  of  Eighteenth  and 
Guerrero  streets  to  Golden  Gate  park,  a  total  distance  of  twenty- 
three  miles,  of  which  eighteen  and  four-tenths  is  situated  in  San 
Francisco  and  the  remainder  in  the  county  of  San  Mateo.  During 
the  times  here  involved  the  plaintiff  was  operating  the  road  in 
more  that  one  county;  that  is  to  say,  it  was  operated  as  a  continu- 

purpoees) ;  Knorville  Traction  Co.  r.  McMillan,  2  St.  Ry.  Rep.  879,  (Tenn.) 
77  S.  W.  665  (privilege  tax  on  buBiness  of  advertising  in  street  cars) ; 
M^^ick  r.  Hartford  k  W.  H.  H.  R.  Co.,  1  St.  Ry.  Rep.  37,  65  Atl.  664  (claim 
of  persons  paying  tax  upon  railroad,  without  authority  of  mortgagees) ;  City 
Coondl  of  Marion  t?.  Cedar  Rapids,  etc.,  Ry.  Co.,  1  St.  xly.  Rep.  192,  (Iowa) 
94  N.  W.  501  (manner  of  assessing  street  railway  property  located  in 
paUic  street) ;  People  ex  rel.  Brooklyn  Rapid  Trans.  Co.  v.  Miller,  1  St.  Ry.  Rep. 
565,  85  App.  Dhr.  (N.  Y.)  178,  83  N.  Y.  Supp.  96  (corporate  franchise  tax  on 
street  snrfaoe  railroad  company)  ;  City  of  Philadelphia  r.  Philadelphia  Trac- 
tion Co.,  1  St.  Ry.  Rep.  717,  (Pa.  St)  65  Atl.  762  (constitutionality  of 
act  relating  to  taxation  of  railroad  property) ;  Merrill  Ry.,  etc.,  Co.  v.  City 
of  Merrill,  1  St.  Ry.  Rep.  844,  (Wis.)  96  N.  W.  686  (exemption  of  street 
nUroad  eompaiiy  upon  payment  of  license  fee ) . 
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0U8  line  running  from  the  terminus  in  San  Francisco  to  Baden  in 
San  Mateo  county.  The  assessor  of  San  Francisco  for  the  year 
1899  made  an  assessment  of  the  property  of  the  plaintiff, including 
its  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  situated  in 
the  county  of  San  Francisco.  In  the  same  year  the  State  board  of 
equalization  made  a  valuation  of  the  entire  line  of  the  plaintiff's 
road,  and  apportioned  the  same  between  the  county  of  San  Mateo 
and  the  city  and  county  of  San  Francisco,  according  to  the  mileage 
of  the  road  situated  in  each  county,  respectively.  The  question 
which  of  these  two  assessments  is  the  one  sanctioned  by  law  is 
the  sole  question  in  the  case.  It  is  conceded  that  if  the  word  "  rail- 
roads," as  used  in  section  10,  article  13,  of  the  Constitution,  is 
to  be  construed  to  include  street  railroads,  the  assessment  of  the 
State  board  of  equalization  must  prevail,  and  the  judgment  must 
be  reversed.  The  entire  section  in  question  is  as  follows :  "All 
property  except  as  hereinafter  in  this  section  provided,  shall  be 
assessed  in  the  county,  city,  city  and  county,  town,  township  or 
district  in  which  it  is  situated,  in  the  manner  prescribed  by  law. 
The  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county  in  this  State  shall  be 
assessed  by  the  State  board  of  equalization,  at  their  actual  value, 
and  the  same  shall  be  apportioned  to  the  counties,  cities  and 
counties,  cities,  towns,  townships,  and  districts  in  which  .said  rail- 
roads are  located,  in  proportion  to  the  number  of  miles  of  railway 
laid  in  such  counties,  cities  and  counties,  cities,  towns,  town- 
ships and  districts.^' 

At  the  time  of  the  adoption  of  the  Constitution  there  was  not 
within  the  State  a  street  railway  operated  in  more  than  one  county; 
nor  was  there  any  apparent  probability  that  there  ever  would  be 
such  a  street  railroad.  The  Oivil  Code  at  that  time  classified 
street  railroads  and  ordinary  commercial  railroads  separately, 
designating  one  by  the  term  "  railroad  '^  and  the  other  by  the  term 
"  street  railroad."  The  constitutional  convention  was  composed 
largely  of  lawyers,  who  must  be  presumed  to  have  been  familiar 
with  the  nomenclature  used  in  the  Civil  Code.  The  street  rail- 
roads then  in  operation  were  confined  entirely  to  the  limits  of 
cities  and  towns.  The  debates  in  the  convention  show  that  thero 
was  there  no  suggestion  that  the  provision  in  question  was  in- 
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tended  to  refer  to  street  railroads,  nor  any  reference  other  than 
to  ordinary  commercial  railroads.  In  view  of  these  factd,  it 
cannot  be  said  that  either  the  convention  or  tlie  people,  in  adopt- 
ing this  section  of  the  Oonstitution,  were  looking  forward  to  a 
possible  condition,  and  adopting  a  regulation  for  the  assessment 
of  a  possible  street  railroad  which  might  at  some  future  time  be 
operated  in  more  than  one  coimty.  There  was,  therefore,  clearly 
an  absence  of  actual  intention  in  using  the  word  "  railroads  "  to 
make  a  provision  which  also  should  apply  to  street  railroads,  if, 
peradventure,  in  the  future  one  should  come  mthin  the  descrip- 
tion. If  the  word  is  to  be  extended  so  as  to  include  street  rail- 
roads, it  is  not  because  of  the  actual  intention  of  those  who  framed 
and  adopted  the  Constitution  to  give  the  word  that  meaning,  but 
because  of  the  rule  of  law  that  where  a  provision  is  made  by  law 
for  a  certain  class  of  subjects,  and  thereafter  a  new  but  similar 
subject  is  created,  coming  within  the  general  description,  and 
within  the  particular  purpose  and  object  of  the  law,  it  is  to  be 
considered  as  having  been  intended  to  be  included  in  the  original 
description.  Thus,  for  illustration,  a  statute  which  imposes  a . 
penalty  for  "  furiously  driving  any  sort  of  carriage  "  was  held  to 
include  and  apply  to  bicycles,  although  at  the  time  the  statute 
was  adopted  bicycles  had  not  yet  come  into  existence.  Taylor  v. 
Goodwin,  L.  R,  4  Q.  B.  Div.  228. 

A  good  deal  is  said  in  the  briefs  with  respect  to  the  rule  of 
construction  to  be  applied  to  such  cases,  but  there  is  no  better 
statement  of  the  rule  to  be  found  than  that  given  by  this  court 
in  Railroad  Comrs.  v.  Market  St.  R.  Co.y  182  Cal.  678, 
64  Pac.  1065,  in  these  words :  *^  In  order  to  correctly  determine 
this  question  we  must  look  to  the  words  used,  the  context,  the 
object  in  view,  and  the  evils  that  were  intended  to  be  remedied." 
The  rule  is  stated  in  this  language  in  Massachusetts,  etc.  v.  Hamil' 
ton,  88  Fed.  588,  32  C.  C.  A.  46 :  "  The  meaning  of  the  word 
must  always  depend  upon  the  context  and  the  legislative  intent 
of  the  statute  in  which  it  is  used,  and  must  be  ascertained  from 
the  occasion  and  necessity  of  the  law,  from  the  mischief  felt,  and 
the  object  and  remedy  in  view." 

As  to  the  word  used,  it  is  manifest  from  an  examination  of 
the  numerous  cases  cited  on  each  side  of  the  question  that  the 
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word  ^^  railroad  "  may  or  may  not  indude  street  railroads,  accord- 
ing to  the  circumfitances,  and  that^  in  order  to  determine  whether 
it  does  or  not,  we  cannot  consider  the  word  itself  as  of  any  con- 
sequence,  but  must  in  every  case  look  to  the  '^  context,  the  object 
in  view,  and  the  evils  intended  to  be  remedied."  The  context  of 
the  Constitution,  as  a  whole,  apart  from  this  particular  section, 
affords  us  little  aid.  It  nowhere  refers  to  street  railroads  in  ex- 
press terms.  It  was  held  in  Railroad  Comrs.  v.  Market  8L  B. 
Co.,  supra,  that  the  word,  as  used  in  sections  22  and  23  of  article 
12,  providing  for  the  supervision  of  railroads  and  railroad  cor- 
porations by  a  board  of  commissioners,  did  not  include  street 
railroads.  Yet  it  is  not  unlikely,  notwithstanding  what  is  said 
in  the  opinion  in  that  case,  that  the  same  word,  as  used  in  some 
of  the  other  sections  in  the  same  article,  would  be  properly  con- 
strued to  include  street  railroads.  We  must,  therefore,  look  to  the 
immediate  context  of  the  article  and  section  in  question,  and  to 
the  "  object  in  view  and  the  evils  to  be  remedied." 

The  general  subject  of  article  13,  in  which  the  section  involved 
occurs,  is  the  taxation  and  assessment  of  property  and  persons. 
Section  1  declares  the  general  policy  of  the  law  to  be  that  all 
property  is  to  be  taxed  in  proportion  to  its  value,  and  that  the 
value  is  to  be  ascertained  in  the  manner  provided  by  law.  The 
general  rule  with  respect  to  the  manner  of  ascertaining  the  value 
is  declared  in  the  section  here  involved  to  be  that  all  property  shall 
be  assessed  by  the  local  authorities  of  the  place  where  it  is  situated. 
This  general  rule  would  suffice  to  give  a  uniform  and  just  assess- 
ment of  all  ordinary  property,  but  in  considering  the  subject  of 
the  property  of  railroads  extending  from  one  coimty  into  another, 
and  operated  as  a  whole,  as  was  the  case  with  the  greater  number 
of  the  railroads,  other  than  street  railroads,  then  in  operation  in 
the  State,  it  is  manifest  from  the  debates  that  the  convention  per- 
ceived that  this  method  would  cause  much  inequality  in  the 
valuation  of  the  same  kind  of  property,  having  substantially  the 
same  value,  in  the  different  counties,  and  would  produce  conflicts 
between  the  authorities  of  different  coimties  concerning  the  exact 
location  of  the  movable  property,  described  as  rolling  stock,  on  the 
day  its  liability  to  assessment  accrued,  and  probably  some  double 
assessments  of  such  property  in  the  respective  coimties.     These 
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were  the  evils  -which  the  convention  sought  to  remedy  by  the  pro- 
vision nnder  consideration.  The  density  of  population  and  the 
value  of  lands  at  any  point  along  the  line  of  an  ordinary  railroad 
does  not  materially  enhance  the  value  of  the  roadway  of  that 
part  of  the  line  above  its  value  in  other  places.  Although  it  may 
cost  more  in  one  place  than  in  another,  its  value  for  railroad  pur- 
poses is  substantially  the  same.  The  same  is  true  of  the  roadbed 
and  rails.  Althou^  absolute  perfection  may  not  have  been  at- 
tained, a  substantially  just  and  uniform  assessment  in  the  respec- 
tive counties  is  thereby  secured,  and  the  result  of  the  working  of 
the  method  adopted  has,  on  the  whole,  been  reasonably  satisfactory 
to  Ae  people  in  its  application  to  this  class  of  property  of  the  ordi- 
nary railroads  of  the  State. 

Since  the  adoption  of  the  Constitution,  the  growth  of  the  State 
in  population  and  wealth,  and  the  ingenuity  of  man  in  making  ap- 
plications of  the  power  of  electricity,  have  made  feasible  and 
profitable  the  operation  of  ordinary  street  railroads  in  more  than 
one  county.  The  railroad  in  question  is  strictly  a  street  railroad. 
It  is  expressly  found  by  the  court  that  it  is  a  street  railroad 
throughout  its  entire  length,  and  if  at  any  place  it  operates  upon 
a  roadway  obtained  from  private  individuals  and  not  upon,  the 
pablic  streets,  or  in  any  other  manner  than  as  a  street  railroad, 
that  fact  does  not  appear  in  the  record.  The  question  presented  is 
wheUier  or  not  such  a  road  comes  within  the  object  and  purpose  of 
the  constitutional  provision.  It  is  conceded,  of  course,  that  the 
mere  matter  of  the  motive  power  for  the  propulsion  of  the  cars  is 
fflitirely  immaterial.  There  is  nothing  in  the  purpose  of  the  pro- 
vision, nor  in  the  evils  which  it  was  designed  to  remedy,  nor  in 
its  practical  application,  which  gives  to  the  means  of  moving  the 
cars  the  least  significance  in  the  decision  of  the  question  before 
the  court  So,  also,  we  think  it  must  be  conceded  that,  with  re- 
spect to  the  evils  of  double  assessments,  conflicting  claims,  and  in- 
equality in  values  between  the  different  coimties,  there  is  no  reason 
apparent  why  a  street  railroad  should  not  be  held  to  come  within 
the  scheme  provided  by  the  Constitution  for  the  assessment  of  rail- 
roads operating  in  more  than  one  county.  It  was  chiefly  upon 
these  grounds  that  the  deciaon  was  placed  in  the  opinion  first  ren- 
dered in  this  case.    If  there  were  no  greater  distinctions  between 
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the  two  classes  of  railroads  than  these^  the  conclusion  that  street 
railroads  come  within  the  object  and  purpose  of  the  constitutional 
provision  would  be  correct.  Upon  further  consideration  of  the 
subject,  however,  we  are  of  the  opinion  that  other  differences  exist 
which  were  not  considered  in  the  former  prevailing  opinion,  and 
which  are  suflBcient  to  prevent  the  operation  of  the  rule  of  construc- 
tion contended  for  by  the  appellant.  That  rule  cannot  properly 
be  applied  where  the  new  subject  possesses  characteristics  so  differ- 
ent from  the  old  that  to  bring  it  within  the  scope  of  the  preexist- 
ing law  would  cause  serious  and  substantial  injustice.  The  differ- 
ent character  of  the  franchise  possessed  by  one  class  of  roads  from 
that  possessed  by  the  other,  and  the  very  serious  interference  with 
one  of  the  fundamental  principles  upon  which  the  power  of  tax- 
ation rests,  which  would  arise  from  the  operation  of  the  con- 
stitutional plan,  present  sufficient  reasons  why  a  street  railroad 
should  be  considered  as  not  within  the  terms  of  this  section  of  the 
Constitution.  The  franchise  of  an  ordinary  railroad  is  obtained 
upon  terms  and  conditions  equally  applicable  to  all  roads  of  its 
class  by  a  compliance  with  the  general  law  which  empowers  cor- 
porations to  construct  and  operate  a  railroad  between  the  desig- 
nated termini,  located,  it  may  be,  in  counties  widely  separated. 
Civ.  Code,  §  291.  At  the  time  the  Constitution  was  adopted  the 
law  provided  that  franchises  for  the  construction  and  operation 
of  street  railroads  along  the  streets  and  public  highways  could  be 
obtained  only  from  the  governing  body  of  the  city  or  town  in  which 
it  was  situated.  Id.,  §  497.  The  law  has  been  changed  in  some 
respects  since  that  time,  but  the  substantial  provision  still  remains 
that  the  franchise  can  only  be  obtained  through  the  action  of  the 
council  or  governing  body  of  the  municipality.  Civ.  Code,  §  497  ; 
Stat.  1901,  p.  266,  chap.  103 ;  Stat.  1903,  p.  90,  chap.  82.  This 
franchise,  of  course,  cannot  extend  beyond  the  city  limits,  and  it  is 
made  subject  to  special  conditions  imposed  by  the  local  authorities 
—  conditions  which  may  be  different  in  the  case  of  each  railroad 
of  this  character.  It  gives  no  authority  whatever  for  the  opera- 
tion of  a  street  railroad  in  more  than  one  county.  The  only  way 
by  which  a  company  can  operate  a  street  railroad  in  more  than 
one  county  is  by  obtaining  separate  franchises  from  the  local  au- 
thorities of  the  respective  coimties,  so  located  that  the  ends  of  the 
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two  roads  coincide  at  the  county  line,  so  that  the  two  can  be  in  fact 
operated  as  a  continuous  line  running  from  one  county  into  an- 
other. But  the  franchises  must  remain  separate  and  distinct^  and 
local  in  origin,  situation,  and  character. 

The  incorporation  of  a  street  railroad  company,  of  course,  gives 
the  corporation  the  power  to  do  the  business  of  operating  street 
railroads,  or  some  particular  street  railroad,  as  the  case  may  be, 
as  a  natural  person  might  do,  and  this  power  is  doubtless  a  part  of 
its  general  corporate  franchise.  But  it  is  not  to  this  that  we  now 
refer,  but  to  the  special  permission  to  lay  tracks  in  the  streets, 
without  which  the  power  included  in  the  grant  of  incorporation 
cannot  be  exercised.  In  the  case  of  an  ordinary  railroad  the  right 
which  it  may  acquire  to  operate  its  road  along  a  public  street  is, 
strictly  speaking,  a  mere  right  of  way,  similar  to  the  right  it  may 
acquire  from  landowners  along  the  route.  It  is  a  part  of  its  road- 
way, and  not  a  part  of  the  franchise,  within  the  meaning  of  the 
word  in  the  phrase  in  question.  It  imposes  no  implied  obliga- 
tion upon  the  grantee  or  donee  to  facilitate  the  local  public  use  of 
the  street  by  carrying  persons  from  place  to  place  thereon.  The 
ri^t  which  a  street  railroad  obtains  from  the  city  to  lay  its  track 
and  operate  its  road  on  a  street,  on  the  contrary,  is  the  most  valu- 
able part  of  its  franchise.  It  carries  the  obligation  to  serve  the 
public  in  the  use  of  the  street,  and  is  in  furtherance  of  the  original 
use.  It  does  not  receive  this  franchise  by  becoming  incorporated, 
as  an  ordinary  road  receives  its  franchise  to  operate  its  road  be- 
tween its  termini,  but  obtains  it  afterward  by  special  grant  from 
the  municipality,  and  the  thing  thus  obtained  includes  both  the 
roadway  and  the  franchise. 

It  is  plainly  the  general  policy  of  the  law  that  property  situated 
in  one  county  or  city  should  be  taxable  in  that  county  or  city  for 
local  purposes  for  its  actual  value,  and  that  that  local  subdivision 
alone  should  have  the  benefit  of  this  value  for  the  purpose  of  rais- 
ing its  revenue.    This,  indeed,  is  the  basis  of  all  local  taxation,  and 
it  is  recognized  by  the  section  in  question  that  the  property  which 
receives  the  benefit  of  local  government  shall  pay  its  proportion  of 
the  expenses  thereof,  apportioned  according  to  actual  value.     It 
would  be  a  very  anomalous  condition  of  affairs,  therefore,  if  a 
frandiise  granted  by  one  municipality,  and  entirely  local  to  that 


Digitized  by  VjOOQ IC 


44!  Street  Railway  Repokts.  [Vol.  2 

municipality,  should  be  assessed  by  a  system  which  would  per- 
mit a  part  of  its  value  to  be  taken  from  the  assessment  of  the 
municipality  in  which  it  is  situated  and  transferred  to  another 
municipality,  and  there  made  the  basis  of  an  assessment  for 
the  benefit  of  that  local  government.  Yet  this  is  precisely  what 
the  proposed  system  would  do.  If  the  differences  in  the 
amounts  were  very  small  as  compared  to  the  whole,  as  could 
justly  be  said  in  the  case  of  an  ordinary  railroad,  perhaps  this 
would  not  be  a  sufiScient  reason  for  supposing  that  the  constitu- 
tional convention  did  not  intend  to  include  street  railroads  in 
the  scheme.  But  a  consideration  of  the  different  circimistances 
existing  in  the  case  of  the  respective  classes  of  railroads,  and  the 
difference  in  the  character  of  business  transacted  by  them,  shows 
that  in  the  case  of  street  railroads  the  difference  in  value  would  be 
very  considerable.  A  street  railroad  in  a  city,  as  its  name  implies, 
operates  its  cars  over  the  streets  in  common  with  the  public,  and 
as  a  part,  and  in  furtherance,  of  the  public  use  to  which  such 
streets  are  dedicated.  The  value  of  the  system  does  not  rest  to  any 
great  extent  upon  the  value  of  the  space  of  groimd  which  is  occu- 
pied by  the  track.  That  space  is  also  subject  to  general  public 
use  as  a  part  of  the  street,  and,  considered  merely  as  land,  the 
interest  of  the  railroad  therein  is  of  very  little  value.  The  valu- 
able part  of  the  privilege  arises  from  the  fact  that  the  groimd  is 
already  dedicated  to  public  use,  and  is  used  for  public  travel; 
from  the  fact  that  it  is  situated  on  a  public  way  along  which  per- 
sons are  wont  to  travel  from  place  to  place,  and  that  it  is  intended 
to  facilitate  this  use  and  this  travel  by  carrying  persons  to  and 
fro  along  the  street  as  they  may  desire.  It  is  this  local  traffic  from 
which  the  earnings  of  the  company  are  derived.  It  is  the  exist- 
ence of  this  demand  and  the  opportunity  to  supply  it  by  reason  of 
its  situation  on  and  along  the  street  which  gives  value  to  the 
privilege  of  using  the  street  as  a  roadway.  In  this  respect  there  is 
no  similarity  between  a  street  railroad  and  an  ordinary  railroad. 
The  latter  does  not  do  a  local  business,  nor  facilitate  local  travel 
along  the  street  If  it  occupies  the  streets  at  all,  as  it  may  do 
under  permission  of  the  local  authorities,  it  is  not  for  the  purpose 
of  serving  a  local  use  or  travel  from  place  to  place  along  that  par- 
ticular street.    It  is  in  reality  an  obstruction  to  such  local  travel. 
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It  uses  the  streets  merely  as  a  oonTenient  route  by  which  to  reach 
its  depots  and  usually  it  takes  the  st^reet  instead  of  a  right  of  way 
over  private  land,  not  from  choice,  but  from  necessity.  Its  use  of 
the  street  has  no  relation  whatever  to  the  local  public  use,  and  the 
fact  that  it  is  on  a  street  does  not  add  to,  but  rather  detracts  from, 
the  value  for  railroad  purposes  of  that  part  of  its  roadway,  and 
it  adds  nothing  at  all  to  the  revenues  received  from  the  operation 
of  the  road. 

It  is  easily  seen  that  in  the  dense  population  of  a  city  the  value 
per  mile  of  track  of  a  street  railroad  must  necessarily  be  very 
much  greater  than  in  the  more  sparsely  populated  coimtry  outside 
of  the  city.  In  the  case  of  a  street  railroad  operated  partly 
within  and  partly  without  a  city,  whether  in  more  than  one  county 
or  not,  it  is  evident  that  if  the  entire  value  of  the  franchise  and 
roadway  of  the  railroad  as  a  whole  is  ascertained,  and  the  amount 
divided  between  the  portion  inside  the  city  and  the  part  outside, 
in  proportion  to  the  length  of  track  in  each  territory  respectively, 
a  large  part  of  the  value  of  property  situated  within  the  city 
wotdd  be  arbitrarily  taken  from  the  city  valuation  and  trans- 
ferred to  that  of  the  coxmty,  thus,  if  the  road  is  operated  in  more 
than  one  county,  causing  an  injury  to  the  city  and  a  benefit  to 
the  county,  which  it  cannot  be  supposed  was  intended.  In  this 
particular  case,  for  instance,  if  the  value  of  the  eighteen  miles 
of  the  plaintiff's  franchise,  roadway,  roadbed,  and  rails  in  San 
Francisco  is  $8,000  per  mile  and  the  five  miles  in  San  Mateo 
county  is  worth  only  $4,000  per  mile,  the  total  value  in  San  Fran- 
cisco would  be  $144,000,  and  in  San  Mateo  county  $20,000,  and 
the  only  fair  and  just  assessment  would  be  upon  those  values  in 
the  respective  counties.  But  the  average  value  per  mile  of  the 
entire  road  would  be  approximately  $7,130,  and,  if  valued  by  the 
arbitrary  method  provided  in  the  Constitution,  the  result  would  be 
that  $15,655  of  the  value  of  the  property  within  the  city  would 
be  taken  from  the  San  Francisco  assessment  and  added  to  that  c»f 
San  Mateo  county,  thus  depriving  the  city  of  San  Francisco  of  a 
part  of  the  revenue  to  which  it  is  entitled,  and  giving  to  San 
Mateo  coxmty  revenue  to  which  it  has  no  just  claim,  and  enabling 
the  plaintiff  to  avoid  city  taxation  to  the  extent  of  the  difference. 

The  possibilities  of  escaping  taxation  in  the  particular  case 
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here  before  the  court  may  be  of  slight  importance  to  the  plaintiff, 
because  the  rate  of  taxation  may  be  substantially  the  same  in  the 
city  and  county  of  San  Francisco  as  in  San  Mateo  county,  but  in 
the  case  of  a  railroad  operated  in  a  city  situated  far  from  the 
coimty  line  the  method  of  assessing  such  a  railroad  operated  in 
more  than  one  coimty  would  enable  such  a  road  to  escape  taxation 
upon  a  large  proportion  of  the  value  of  its  property.  For  instance, 
in  the  county  of  Los  Angeles,  a  street  railroad  system  having  lines 
extending  in  many  directions  throughout  the  city  of  Los  Angeles 
might  run  a  branch  outside  of  the  city,  but  within  the  coimty, 
for  a  distance  of  thirty  miles  before  reaching  the  county  line.  So 
long  as  it  was  operated  only  within  the  county  it  would  be  as- 
sessed according  to  its  value  in  the  city  and  county,  respectively, 
by  the  assessor  of  that  county  for  county  and  State  taxation,  and 
by  the  assessor  of  the  city  for  municipal  purposes.  But,  by  ex- 
tending the  line  for  one  mile  beyond  the  coimty  line,  and  thus 
making  it  a  road  operated  in  more  than  one  county,  the  com- 
paratively larger  value  of  that  part  of  the  road  situated  within 
the  city  goes  into  the  general  sum,  and  becomes  merely  a  part  of 
the  value  of  the  entire  system.  The  trackage  within  the  city 
would  then  be  valued  at  the  average  value  of  the  entire  system, 
which  would  be  very  much  less  than  the  real  value  of  the  mileage 
within  the  city.  This  much  of  the  city  values  would,  therefore, 
be  taken  from  the  city  assessment  and  added  to  the  assessment 
for  county  purposes,  and  to  that  extent  the  road  would  entirely 
escape  assessment  for  municipal  purposes.  For  instance,  if 
the  value  of  the  tracks  within  the  city  was  $1,000,000,  and 
the  value  of  the  tracks  outside  of  the  city  $500,000,  the  total 
length  being  sixty  miles,  one-half  in  the  city  and  one-half  out- 
side, the  average  value  per  mile  of  the  whole  system  would  be 
$25,000.  By  this  plan  the  mileage  within  the  city  would  be 
valued  at  only  $750,000,  and  the  city  would  lose  for  assessment 
purposes  $250,000  of  its  value,  and  to  that  extent  the  railroad 
would  escape  taxation  and  the  city  would  lose  its  legitimate  reve- 
nue. We  do  not  believe  that  the  Constitution  was  intended  to  give 
the  opportunity  for  such  consequences,  and  for  these  reasons  we 
think  the  section  does  not  apply  to  street  railroads. 

There  has  recently  come  into  existence  a  certain  class  of  rail- 
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roadfi^  known  as  "  interurban  roads,"  which  are  a  sort  of  hybrid, 
having  in  some  respects  the  characteristics  of  the  ordinary  railroad 
and  in  others  those  of  the  street  railroad.  Within  the  limits  of 
the  cities  which  they  enter  they  usually  pass  along  the  streets,  and 
perform  the  ordinary  functions  of  street  railroads,  stopping  where 
desired  to  let  passengers  on  or  off,  and  serving  the  public  need  for 
local  street  traveL  Outside  the  cities,  on  their  way  from  one 
city  or  town  to  another,  they  frequently  travel  upon  a  roadway 
obtained  from  private  persons,  not  upon  a  public  road,  and  stop, 
as  in  case  of  ordinary  railroads,  only  at  stations  established  by 
them  for  that  purpose.  They  also  often  convey  freight  as  well 
as  passengers.  Whether  or  not  these  railroads,  when  operated 
in  more  than  one  county,  are  to  be  classed  as  street  railroads,  or 
as  ordinary  railroads  to  be  assessed  by  the  State  board  of  equaliza- 
tion, and,  if  the  latter,  whether  they  may  be  attached  to  a  system 
of  street  railroads,  and  so  make  the  entire  mileage  of  such  system 
subject  to  assessment  by  the  State  board,  or  must,  for  the  purpose 
of  such  assessment,  be  limited  exclusively  to  the  part  of  the  sys- 
tem traversed  by  the  cars  of  the  interurban  line,  are  questions 
which  do  not  here  arise  and  need  not  be  considered.  The  railroad 
in  question  is  not  one  of  this  class. 

The  judgment  of  the  court  below  is  affirmed. 

Beatty,  C,  J.,  LoEiGAN,  Anoellotti,  and  Van  Dyke,  JJ., 
concur. 

lfcFASLAm>y  J.  (dissenting).  I  dissent,  and  adhere  to  the  former  decision 
ud  to  the  opinion  then  delivered  (75  Pac.  575),  and  I  desire  to  add  only  the 
ibnowing,  which  seems  to  be  too  obvious  to  be  surmounted  by  any  kind  of 
WMoning:  The  word  "  railroad  "  is  frequently  used  in  the  Constitution  with- 
out any  other  defining  or  qualifying  phrase,  and  where  the  meaning  of  the 
vord,  standing  alone,  comes  in  question  in  determining  the  application  of 
■ome  provisioii  of  the  law,  it  is,  no  doubt,  occasionally  difficult  to  decide 
vliether,  in  the  particular  matter  involved,  it  should  be  construed  to  include 
"street  railroad."  But  in  the  provision  here  in  question — "all  railroads 
operated  in  more  than  one  county  in  this  State '' —  the  word  "  railroads  "  does 
Aot  itand  alone;  the  important,  significant,  and  controlling  part  of  the  phrase 
ii  "operated  in  more  than  one  county."  The  thought  in  the  minds  of  the 
^ruDers  of  the  Constitution,  as  shown  by  the  language  used,  was  to  provide 
for  tbe  assessment  of  a  railroad,  with  its  rolling  stock,  franchises,  etc., 
nnming  tiirougfa  and  being  operated  in  more  than  one  county.  And  the  thing 
^BUnded  to  be  provided  for  is,  in  its  very  nature,  applicable  to  any  railroad 
vUeh  is  operated  in  more  than  one  eountj. 


Digitized  by  VjOOQ IC 


48  Stbeet  Eailway  EjbpOets.  [Vol.  2 

I  do  not  see  the  force  of  the  suggestion  that  the  dense  population  of  a  ei^ 
makes  a  mile  of  track  within  it  more  valuable  than  a  mile  in  a  more  sparselj 
settled  country  outside  of  the  city.  The  same  fact  exists  as  to  all  railroads. 
The  great  overland  railroads  pass  through  counties  which  are  thickly  settled 
and  cities  having  dense  populations,  and  also  through  almost  entirely  un- 
settled mountain  and  desert  regions,  and  the  parts  of  these  railroads  lying 
within  the  former  are  more  valuable  than  those  lying  within  the  latter.  If 
they  were  divided,  for  the  purpose  of  taxation,  into  sections  corresponding 
with  county  and  city  lines,  cities,  and  some  counties,  would  receive  more 
revenue  from  taxation  of  these  roads  than  they  do  now.  But  under  that 
i^stem  other  evils  would  occur;  and  the  constitutional  convention,  after  a  full 
consideration  of  the  whole  matter,  determined  that  the  more  practicable,  just^ 
and  equitable  way  was  to  tax  each  railroad  operated  in  more  than  one  county, 
with  its  rolling  stock,  etc.,  as  a  whole.  This  being  the  rule  declared  by  the 
Constitution,  it  cannot  be  disregarded  on  the  ground  that  it  is  not  the 
way  to  assess  such  a  railroad. 

Henbhaw,  J.,  concurs. 


State  ex  rel.  Howard  v,  Hartford  Street  Railway  Co. 

(Ck>nnecticut  —  Supreme  Court  of  Errors.) 

CoNSTBucnoN  OP  Cbossoveb  SwrroHES;  Right  of  ABumifo  Owners  ;i 
PuBiJo  Nuisance. — The  defendant  railway  company  constructed  its 
tracks  in  the  street  under  authority  granted  by  the  municipality,  but 
built  its  crossover  switches  in  front  of  the  relator's  property  contrary 
to  the  plans  as  approved  by  the  municipal  authorities.  The  relator 
complained  that  the  construction  of  such  switches  and  the  noise  and 
vibration  caused  by  the  defendant  running  its  cars  over  them  caused 
great  discomfort  to  him  and  his  family,  and  sought  by  mandamus  to 
compel  the  company  to  construct  its  tracks  in  conformity  with  the  plans 
approved  by  the  city  council.    It  was  held  that,  although  the  construction 

1.  Rights  of  abutting  ownazt  to  compensation  for  the  construction  of  street 
surface  railroads  in  streets  adjacent  to  their  property  is  considered  in  the  note 
to  Eustis  V,  Milton  8t.  Ry.  Co.,  1  St.  Ry.  Rep.  311.  The  rights  of  abutting 
owners  as  affected  by  the  construction  and  operation  of  street  railroads  is 
also  considered  in  the  following  cases  reported  in  this  series:  Bork  r.  United 
N.  J.  R.  k  C.  Co.,  2  St.  Ry.  Rep.  727,  (N.  J.  Eq.)  57  AtL  412;  Paterson 
&  S.  L.  Tratft.  Co.  t?.  Wastbrock,  2  St.  Ry.  Rep.  711,  (N.  J.  Eq.)  66  Atl. 
698;  Paige  v.  Schenectady  Ry.  Co.,  2  St.  Ry.  Rep.  768,  178  N.  Y.  102,  70 
N.  E.  213;  Child  v.  New  York  Elev.  R.  Co.,  2  St.  Ry.  Rep.  806,  89  App.  Div. 
(N.  Y.)  598,  85  N.  Y.  Supp.  604;  Henning  v,  Hudson  Valley  Ry.  Co.,  2  St.  Ry. 
Hep.  806,  90  App.  Div.  (N.  Y.)  492,  85  N.  Y.  Supp.  Ill;  Schenectady  Ry.  Co, 
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differed  from  that  indicated  by  the  plan,  the  company  was  not  liable  for 
the  annoyance  to  an  abutting  owner;  that  the  company's  railway  track 
cannot  be  deemed  a  public  nuisance  merely  because  in  some  detail  of 
ooostruction  there  is  a  departure  from  the  plan  approved;  that  while  the 
city  may  compel  conformity  with  the  plans  approved,  it  is  not  neces- 
sarily bound  to  do  so;  that  the  highway  being  lawfully  occupied  by  the 
company's  tracks  the  company  is  not  liable  for  the  annoyance  caused  by 
noise  and  vibration  resulting  from  its  cars  passing  over  the  crossover 
switdiee,  since  such  annoyance  is  incident  to  a  proper  public  use  of  the 
street. 

Appeal  by  relator  from  a  judgment  denying  a  peremptory  writ  of  mandamus. 
Decided  December  18,  1903.    Reported  (Conn.),  56  Atl.  506. 

Edward  B.  Bennett,  for  appellant. 

Lucius  F.  Robinson,  John  T.  Robinson,  and  M,  Toscan  Ben- 
nett, for  appellee. 

Opinion  by  Hamersley,  J. 

The  relator  claims  a  right  to  pursue  this  writ  of  mandamus  on 
two  distinct  grounds :  First,  by  reason  of  his  interest,  as  a  citi- 
zen of  Hartford,  in  the  enforcement  of  the  legal  duty  the  def end- 

V,  Peck,  2  St.  Ry.  Rep.  806,  88  App.  Div.  (N.  Y.)  201,  84  N.  Y.  Supp.  759; 
Yoonkin  r.  Milwaukee  L.,  H.  &  P.  Co.,  2  St.  Ry.  Rep.  973,  (Wis.)  98 
N.  W.  215. 

Where  the  location  and  maintenance  of  a  street  railroad  is  authorized  by 
the  proper  municipal  authorities  under  a  statute  providing  therefor,  the  com- 
pany is  relieved  from  the  charge  of  maintaining  a  nuisance  in  the  highway; 
ud  it  becomes  liable  for  interference  with  the  highway  only  in  case  it  fails 
to  use  proper  care  and  skill  in  the  construction  of  the  railroad  which  it  wan 
tathorized  to  build  and  maintain  thereon.  Wood  t*.  Third  Ave.  R.  Co.,  13 
Misc.  Rep.  (N.  Y.)  308,  34  N.  Y.  Supp.  698.  The  location  as  authorized  and 
fixed  by  statute  or  ordinance  must  be  followed,  and  if  departed  from  in  any 
material  degree  the  company  may  be  held  liable  for  the  maintenance  of  a  nui- 
aance.  Finch  r.  Riverside,  etc.,  R.  Co.,  87  Cal.  597,  25  Pac.  765;  Canastota 
Knife  Co.  r.  Newington  Tramway  Co.,  69  Conn.  146,  36  Atl.  1107;  Commis- 
sioners r.  South  Bend,  etc.,  Ry.  Co.,  118  Ind.  68,  20  N.  E.  499. 

A  street  railroad  corporation  operating  its  road  in  a  city  street  is  under 
an  implied  obligation  to  so  construct  and  maintain  its  tracks  as  ,that,  by  the 
exercise  of  reasonable  care  and  supervision  on  its  part,  no  danger  may  be 
occasioned  to  the  public  in  its  use  of  the  street,  or  to  the  owners  of  adjacent 
property.    ScHld  r.  Central  Park,  etc.,  R.  Co.,  133  N.  Y.  446,  31  N.  E.  327. 

Coostmction  of  branches  and  switches. —  Under  a  statute  authorizing  a  city 
to  eontrol  its  streets,  a  city  council  may  allow  the  construction  of  a  main 

4 


Digitized  by  VjOOQ IC 


60  Stbeet  Railway  Bepobts.  [Vol.  2 

ant  owes  specially  to  that  portion  of  the  public  represented  by  the 
city  of  Hartford ;  second,  by  reason  of  his  interest  as  a  stranger 
suffering  special  damage  from  the  defendant's  failure  to  perform 
the  corporate  duty  alleged.  The  defendant,  in  its  return,  al- 
leged a  former  judgment  of  the  Superior  Court  denying  a  per- 
emptory writ  to  enforce  the  precise  specific  duty  the  relator  now 
seeks  to  enforce.  The  return,  in  connection  with  the  reply,  also 
put  in  issue  certain  material  facts.  Upon  the  trial  below,  the 
defendant  claimed  that  the  former  judgment  constitutes  a  bar 
to  the  relator's  right  to  pursue  this  writ  on  the  first  ground,  and 
that,  upon  the  facts  admitted  and  found  by  the  court,  the  relator 
cannot  maintain  the  action  upon  the  second  ground.  The  trial 
court  supported  these  claims  of  the  defendant,  and,  if  this  ac- 
tion is  correct,  the  judgment  denying  the  peremptory  writ  must 
stand. 

line  and  also  a  proper  spur  track,  connecting  the  main  line  with  a  point  at 
which  the  company  expected  to  build  a  power-house  and  shed  to  store  its  cars 
when  not  in  use.  Powell  t\  Macon  &  I.  S.  R.  Co.,  92  Ga.  209,  17  S.  E.  1027. 
A  grant  by  a  city  to  a  street  railway  company  to  operate  its  road  on  the  center 
of  a  certain  street^  authorizes  a  switch  or  side  track  in  addition  to  the  main 
line,  where  public  convenience  is  promoted  thereby.  Borough  of  Wyoming  r. 
Wilkesbarre  &  West  Side  Ry.  Co.,  8  Kulp  (Pa.),  113;  City  of  Houston  v.  Hous- 
ton Belt  &  M.  P.  Ry.  Co.,  84  Tex.  681,  19  S.  W.  786.  Such  necessary  switches 
and  turnouts  are  not  obstructions  of  the  street  so  as  to  warrant  their  summary 
and  forcible  removal  by  police  intervention  without  notice  or  a  hearing,  unless 
it  clearly  appears  that  the  authority  to  construct  them  has  been  exceeded. 
Cape  May  v.  Cape  May,  etc.,  R.  Co.,  60  N.  J.  L.  224,  37  Atl.  892,  39  L.  R,  A. 
609. 

Remedies  for  unauthorized  or  defective  construction. —  The  imauthorized, 
continuous  obstruction  of  a  public  highway  is  an  act  which  in  law  amounts 
to  a  public  nuisance,  and  a  person  who  sustains  a  private  and  peculiar  injury 
from  such  an  act  may  maintain  an  action  to  abate  the  nuisance  and  to  recover 
the  special  damages  sustained.  Metropolitan  City  R.  Co.  r.  Chicago,  96  III. 
620;  Nichols  r.  Ann  Arbor,  etc.,  R.  Co.,  87  Mich.  361,  49  N.  W.  538;  Van  Horn 
V.  Newark,  etc..  Pass.  Ry.  Co.,  48  N.  J.  Eq.  332,  21  Atl.  1034;  Wakeman  r. 
Wilbur,  147  N.  Y.  657,  663,  42  N.  E.  341 ;  Larrimer,  etc.,  St.  R.  Co.  v.  Larri- 
mer,  137  Pa.  St.  653.  See  also  Nellis  Street  Surface  Railroads,  p.  245. 
Unless  a  particular  injury  is  suffered  by  the  individual,  the  question  of  the 
validity  of  the  ordinance  under  which  the  street  railroad  company  constructed 
and  operated  its  road,  and  the  fact  that  it  failed  to  complete  its  road  in  con- 
formity therewith,  can  only  be  raised  by  the  State,  or  city  granting  the  frmn- 
chise.    Kitchell  v,  Manchester  R.  £1.  Ry.  Co.,  79  Mo.  App.  340. 
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The  histbry  of  this  case,  and  the  material  facts  as  shown  by 
the  record  before  us,  may  be  briefly  stated  thus :  The  defendant 
was  anthorized  by  the  L^slatore  to  construct  and  operate  a 
double-track  electric  railway  through  Farmington  avenue,  in  con- 
nection with  a  system  of  street  railways  authorized  in  the  city 
of  Hartford,  In  1899  the  defendant  presented  to  the  mayor  and 
common  council  of  the  city  of  Hartford  a  plan  showing  the 
location  and  mode  of  constructing  and  operating  the  double-track 
railway  it  was  authorized  to  construct  in  Farmington  avenue. 
This  plan  was  modified  by  the  addition  of  certain  conditions  to  be 
performed  by  the  defendant,  and  adopted.  The  statute  (Pub. 
Acts  1893,  p.  308,  chap.  169,  §§  2,  3)  forbade  the  defendant  to 
depart  from  this  plan  in  constructing  its  railway,  and  gave  to  the 
city  council  control  over  the  placing  of  the  tracks  in  accordance 
with  the  plan,  and  power  to  order  the  removal  of  tracks  not  so 
placed,  and  authorized  the  enforcement  of  such  order  by  writ  of 
mandamus.  Hartford  v.  Hartford  Street  Ry.  Co.,  73  Conn.  327, 
336,  47  Atl.  330.  The  plan  thus  adopted  prescribed  the  precise 
portion  of  the  highway  to  be  occupied  by  the  railroad  structure, 
and  provided  that  this  structure  should  be  built  with  four  cross- 
over switches,  so  called,  connecting  the  two  tracks,  so  that  in  cape 
of  necessity  a  car  on  one  track  may  be  transferred  to  the  other 
tracL  This  mode  of  constructing  a  double-track  railroad  is  neces- 
sary to  the  most  safe  operation  of  the  road,  and  to  the  most  effi- 
cient service  of  public  convenience.  The  place  where  each  cross- 
over was  to  be  placed  was  designated  by  the  plan.  The  defend- 
ant constructed  its  railroad  in  accordance  with  the  plan,  except 
that  one  crossover  switch  was  built  950  feet  east  of  Sigourney 
street,  and  in  front  of  No.  116  Farmington  avenue,  instead  of  420 
feet  east  of  Sigoumey  street,  as  required  by  the  plan.  The  city 
council,  in  accordance  with  the  provisions  of  the  statute,  ordered 
the  defendant  to  remove  the  switch,  and  applied  for  a  peremptory 
writ  of  mandamus  commanding  the  defendant  to  obey  this  order. 
The  mandate  prayed  for  is  thus  stated  in  the  alternative  writ: 
^'It  is  hereby  required  and  enjoined  of  you,  the  said  Hartford 
Street  Railway  Company,  that  before  the  first  Tuesday  of  May, 
1900,  you  remove  said  crossover  located  on  Farmington  avenne, 
in  front  of  No.  116,  as  required  by  the  said  order  of  the  mayor 
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and  court  of  common  coimcil  of  said  city  of  Hartford,  and  in  all 
respects  to  obey  said  order,  and  conform  to  the  laws  of  this  State 
in  regard  thereto."  With  the  exception  of  the  date  of  perform- 
ance, this  is  the  same  mandate  asked  for  in  the  case  now  before  ns. 
The  defendant  moved  to  quash  the  alternative  writ,  and  upon  this 
motion  being  granted  by  the  Superior  Court,  the  city  of  Hartford 
appealed  to  this  court. 

We  held  that  this  difference  in  constructing  the  switch  was 
enough  to  prevent  the  defendant  from  claiming  a  construction  in 
substantial  accordance  with  the  plan,  as  against  an  order  of  the 
council  enforcing  its  power  of  control;  that  mandamus  would 
lie,  on  application  of  the  city,  to  compel  obedience  to  this  order; 
and  that  the  facts  showing  the  legal  duty  of  the  defendant  to 
obey  the  order  were  sufficiently  alleged  —  reversed  the  judgment 
rendered  on  the  motion  to  quash,  and  remanded  the  cause  for  fur- 
ther proceedings  in  the  Superior  Court.  Hartford  v.  Hartford 
Street  Ry.  Co.,  73  Conn.  327,  47  Atl.  330.  The  defendant  thcai 
made  return,  and  the  case  was  tried  upon  issues  of  fact.  The  trial 
court  found  the  issues  of  fact  in  favor  of  the  defendant,  and 
further  found  that,  in  view  of  all  the  facts,  a  writ  of  peremptory 
mandamus,  even  if  legally  permissible,  ought  not  to  issue,  and 
for  this  reason  dismissed  the  alternative  writ.  Upon  appeal  by 
the  city  from  this  judgment,  we  held  that  in  refusing  to  issue  a 
peremptory  writ  the  court  did  not  pass  the  limits  of  its  legal  dis- 
cretion, and  that  its  action  was  not  reviewable.  In  this  connection 
we  said : 

"The  writ  of  peremptory  mandamus  is  an  extraordinary  remedy.  like 
other  extraordinary  remedies,  it  can  be  applied  only  under  exceptional  dr- 
cumstances,  and  must,  to  a  certain  extent,  be  subject  to  judicial  discretion. 
Daly  r.  Dimock,  55  Conn.  579,  590,  12  Atl.  405 ;  Chesbro  v,  Babcock,  59  Coon. 
213,  217,  22  Atl.  145.  It  appears  from  the  finding  that  the  duty  imposed 
upon  the  defendant  by  law  depends  upon  a  construction  of  the  language  used 
in  the  vote  of  the  court  of  common  council  approving  the  location,  which  can- 
not be  said  to  be  free  from  doubt  until  authoritatively  established;  that  the 
interest  of  the  city  in  the  removal  of  the  track  in  question,  whether  pertaining 
to  it  as  a  private  corporation  or  as  representative  of  public  interest  (except 
its  vital  interest  in  the  prompt  obedience  of  this  defendant  corporation  to  its 
lawful  orders),  was  not  substantial.  On  the  contrary,  it  appeared  that  the 
track,  in  its  present  position,  served,  rather  than  injured,  the  public  in- 
terests; that  the  track  was  placed  by  the  defendant  in  pursuance  of  the 
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direetion  and  approval  of  the  city  officials  charged  by  law  with  the  execution 
of  the  orders  of  the  council  in  respect  to  highways,  in  the  well-grounded  be- 
lief that,  as  thus  placed,  it  complied  with  the  directions  of  the  court  of 
common  council.  Such  conditions  do  not  necessarily  exclude  discretion.  Cer- 
tainly extreme  caution  should  be  used  in  denying  a  writ  which  the  court  may 
lawfully  issue,  but  we  cannot  say  that  in  this  case  there  has  been  such  a  plain 
miseonoeption  of  sound  discretion  as  would  render  the  judgment  erroneous. 
Some  of  the  other  errors  assigned  invite  question.  Apparently  full  effect  was 
not  given  to  the  scope  of  our  former  decision,  but  the  errors  are  not  material, 
in  view  of  the  ground  on  which  the  judgment  stands.''  Hartford  v.  Hartford 
^reet  Ry.  Co.,  74  Conn.  194,  196,  60  Atl.  393. 

The  real  parties  to  this  former  action  were  the  city  of  Hart- 
ford—  a  territorial  municipal  corporation  acting  specially  in  be- 
half of  that  portion  of  the  public  composed  of  its  inhabitants  — 
and  the  present  defendant.  The  cause  of  action  tried  and  deter- 
mined involved  the  right  of  this  portion  of  the  public  to  a  per- 
emptory writ  of  mandamus  compelling  the  defendant  to  obey 
the  order  of  the  city  coimcil.  The  court  has  adjudged  that  such 
right  does  not  exist.  Whether  this  conclusion  is  reached  be- 
canfie  it  has  found  that  no  duty  of  obedience  has  been  violated, 
or  because  it  has  found  that  such  an  enforcement  of  a  nominal 
duty  would  work  injustice  to  the  defendant,  without  benefit  to 
the  public,  and  would,  therefore,  be  inequitable,  it  is  a  final  adju- 
diction  of  the  real  cause  of  action  upon  its  merits.  No  question 
of  a  possible  right,  upon  a  change  of  circumstances,  to  again  ap- 
ply for  a  writ  denied  because  its  issue  would  be  inequitable,  is 
involyed  in  this  case.  An  adjudication  of  an  application  for  a 
peremptory  writ  of  mandamus  upon  its  merits  comes  within  the 
principle  of  res  judicata^  and  is  a  bar  to  another  application 
for  the  same  writ  by  the  same  party.  Regina  v.  Pickles,  3  Q.  B. 
599,  note. 

In  80  far  as  each  inhabitant  of  the  city  of  Hartford  was  en- 
titled to  make  the  application  made  by  the  city,  he  was  a  party  to 
that  application,  and  is  barred  by  the  judgment  therein.  If  the 
application  be  r^arded  as  an  ordinary  action  by  the  city  in  its 
corporate  capacity,  each  inhabitant  is  by  our  law  regarded  as  a 
party  to  the  suit  Beardsley  v.  Smith,  16  Conn.  368,  380,  41 
Am.  Dec.  148.  The  application  of  the  relator,  as  a  citizen  of 
Hartford,  in  the  present  case,  allies  substantiaUy  the  same  f act^ 
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and  asks  for  the  same  writ  denied  by  the  former  judgment,  and 
that  judgment  is  a  bar  to  this  action. 

Mandamus  will  never  issue  to  enforce  a  private  right.  To 
justify  its  issue  to  compel  a  private  corporation  to  do  a  particular 
act,  it  must  appear  that  the  act  is  in  the  nature  of  a  corporate  act 
specially  commanded  by  law;  and,  in  general,  it  will  issue  only 
at  the  instance  of  the  public,  or  of  some  person  entitled  to  rep- 
resent the  public,  including  the  individual  in  respect  to  whom 
the  act  commanded  is  to  be  done,  or  of  some  person  who,  though 
a  stranger  to  the  corporation  and  to  the  public  interest,  suffers 
an  infraction  of  his  private  right  at  the  hands  of  the  corporation 
in  doing  the  act  forbidden  or  not  doing  the  act  commanded ;  and 
in  this  latter  case  the  mandamus  compelling  performance  of  the 
corporate  duty  should  be  an  effective  remedy  for  the  infraction 
of  the  private  right,  and  must  be  the  only  full  and  adequate 
remedy  for  that  infraction.  American  Asylum  v.  Phoenix  Bank, 
4  Conn.  172,  178,  10  Am.  Dec.  112;  Tobey  v.  HakeSy  54  Conn. 
274,  275,  7  Atl.  551,  1  Am.  St.  Rep.  114. 

The  second  ground  on  which  the  relator  claims  the  right  to  pur- 
sue this  writ  involves  the  application  of  these  general  principles 
to  the  facts  alleged  by  the  relator  and  foimd  by  the  court.  The 
grievance  of  Mr.  Howard,  the  relator,  against  the  defendant,  for 
which  he  claims  a  right  of  legal  redress,  is  this:  Mr.  Howard 
which  he  claims  a  right  of  legal  avenue,  as  the  home  of  himself 
and  family.  The  defendant's  railroad  tracks,  placed  on  Farm- 
ington  avenue  in  front  of  his  residence,  are  constructed  with  a 
crossover  switch;  and,  by  reason  of  the  proximity  of  his  home 
to  the  railroad  thus  constructed,  the  noise  and  vibration  caused  by 
the  defendant  running  its  cars  over  these  tracks  is  an  annoyance 
to  said  Howard,  causes  great  discomfort  to  him  and  his  family, 
and  greatly  disturbs  and  interferes  with  the  comfort  and  quiet 
enjoyment  of  his  home.  Assuming  that  the  annoyance  thus 
suffered  by  Mr.  Howard  is  one  for  which  the  defendant  is  l^ally 
liable  to  him,  we  do  not  think  that  it  furnishes,  in  connection 
with  the  other  facts  found,  legal  reason  for  the  issue  at  the  in- 
stance of  Mr.  Howard  of  the  peremptory  writ  of  mandamus  he 
asks  for  in  his  application.  The  relator's  argument  in  support 
of  his  contention  is  based  mainly,  if  not  wholly,  upon  the  assump- 
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tion  that  inasmuch  as  the  construction  of  the  railroad  tracks  with 
four  crossover  switches,  authorized  by  the  Legislature  and  ap- 
proved by  the  city  council,  differed  in  detail  of  execution  from 
the  plan  approved  by  the  coimcil,  in  that  one  crossover  switch 
connected  the  two  tracks  at  a  point  500  feet  distant  from  that 
indicated  on  the  plan,  that  particular  switch  was,  when  placed  on 
the  street,  and  has  ever  since  remained,  a  public  nuisance,  in  the 
sense  of  being  an  unlawful  obstruction  or  encroachment  upon 
the  highway.     The  relator's  argument  is  that,  the  switch  being  a 
public  nuisance  of  this  kind,  the  annoyance  suffered  by  him  is  a 
special  damage  caused  by  the  nuisance,  entitling  him  to  its  abate- 
ment, and,  therefore,  he  has  a  legal  right  to  demand  the  issue  of 
a  writ  of  mandamus  conmianding  the  defendant  to  obey  the  order 
of  the  city  council.     Whether  this  argument  is  sound  or  not,  we 
think  the  assumption  on  which  it  is  based  ia  incorrect.    It  may  be 
that  a  railroad  structure  of  this  kind,  placed  in  the  highway,  is 
an  unlawful  obstruction,  unless  its  location  and  mode  of  con- 
struction are  submitted  to  and  approved  by  the  council;  and  it 
may  be  that  after  such  approval  a  road  can  be  located  and  con- 
structed in  such  utter  disregard  of  the  plan  approved  as  to  be, 
in  effect,  a  road  built  without  submission  or  approval.     But  it 
cannot  be  that  a  railroad  authorized  by  the  Legislature,  approved 
in  its  location  and  mode  of  construction  by  the  council,  and  built 
in  substantial  accord  with  that  approval,  is  a  public  nuisance, 
merely  because  in  some  detail  of  construction  there  is  a  departure 
from  the  plan  approved.     And  it  cannot  be  that  a  particular  part 
of  the  structure  so  built,  which  differs  in  detail  from  the  mode  of 
construction  indicated  by  the  plan,  is,  for  that  reason  only,  a  pub- 
lic nuisance,  although  the  difference  may  be  sufficient  to  justify 
the  council  in  ordering  the  part  to  be  removed,  and  the  construc- 
tion made  to  conform  to  the  plan.     For  instance,  in  a  plan  be- 
fore us  the  railroad  ties  are  required  to  be  of  oak  or  chestnut  wood, 
and  the  steel  rails  to  be  of  a  specific  weight.     Can  it  be  that  any 
tie  of  a  different  wood,  or  any  rail  of  a  different  weight,  is,  for 
that  reason  only,  an  unlawful  obstruction  on  a  highway,  and  so 
for  that  reason  a  public  nuisance  ?    Such  effect  cannot  reasonably 
be  given  to  the  l^slation  regulating  the  novel  and  peculiar  situa- 
tion arising  from  the  relation  of  the  defendant  corporation  and 
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the  city  to  each  other  and  the  highways.  That  legislation  rec- 
ognizes a  railroad  structure  as  a  part  of  the  highway,  furthering 
the  identical  public  use  of  common  travel  for  which  the  highway 
was  established,  unless  authorized  for  a  different  purpose,  or  con- 
structed and  operated  so  as  to  be  perverted  to  a  different  purpose, 
and  to  invade  property  rights  without  compensation.  Canastota 
Knife  Co,  v.  Newington  Tramway  Co.,  69  Conn.  146,  154,  36 
Atl.  1107;  New  York,  N,  H.  &  H.  R,  Co.  v.  Fair  Haven  £  W. 
R.  Co.,  70  Conn.  610,  615,  40  Atl.  607,  41  Atl.  169.  It  provides 
for  the  construction  and  maintenance  of  highways  thus  combin- 
ing facilities  for  travel  in  vehicles  requiring  a  tramway  for  their 
use  and  in  those  which  do  not,  by  two  agents  of  the  State,  viz.,  the 
municipality  and  the  railroad  corporation,  and  regulates  their 
relations  to  each  other  and  to  the  highway.  Before  commencing 
the  construction  of  the  tramway,  they  must  come  to  an  agree- 
ment as  to  the  mode  of  construction,  and  any  conditions  of  assent 
to  the  particular  plan  involving  obligations  on  the  part  of  the 
railroad  company  such  as  the  municipality  may  properly  re- 
quire. In  directing  construction  in  accordance  with  the  plan 
thus  agreed  upon  and  adopted,  the  municipality  is  the  superior 
and  the  railroad  company  is  the  subordinate ;  and  the  Legislature 
provides  modes  of  enforcing  obedience  to  the  lawful  orders  of  tho 
superior,  but  it  does  not,  as  by  legislative  mandate,  conmiand 
the  parties  id  follow  the  precise  mode  of  construction  indicated 
in  the  plan.  On  the  contrary,  the  whole  discretion  as  to  mode 
of  construction,  whether  in  adopting  a  plan  or  in  executing  one 
adopted,  is  vested  in  the  parties.  In  making  the  discretion  of  the 
railroad  subject  to  that  of  the  city,  and  providing  efficient  means 
whereby  the  latter  can  enforce  obedience,  the  law  makes  full  pro- 
vision for  any  departure  from  the  plan,  in  detail  of  construction, 
by  the  railroad  without  assent  of  the  city,  but  does  not  directly  or 
impliedly  declare  that  by  the  mere  fact  of  such  departure  the 
tramway,  or  any  part  of  it,  ceases  to  be  a  constituent  part  of  the 
highway,  facilitating  its  use  for  public  travel,  and  becomes  a  mere 
lawless  obstruction  to  that  travel.  If  the  railroad  company,  in 
some  detail  of  construction,  departs  from  the  plan  adopted,  the 
city  has  the  power  to  compel  conformity,  but  is  not  necessarily 
bound  to  do  ao.    It  is  within  its  discretion  to  ratif v  the  variation 
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by  a  formal  change  of  the  plan  in  the  manner  provided,  if  not  by 
informal  acquiesoence ;  and,  even  when  the  council  has  issued  an 
order  of  conformity,  the  city  is  not  necessarily  bound  to  enforce 
that  order,  either  by  writ  of  mandamus  as  authorized  by  the  stat- 
ute, or  by  itself  doing  the  work  at  the  expense  of  the  company. 
It  is  stiD  within  its  discretion  to  ratify  the  change. 

It  may  be  doubtful  whether  the  duty  resting  on  the  railroad 
company  of  exact  conformity  with  the  plan  in  detail  of  construc- 
tion is  a  corporate  duty  that  can  be  enforced  by  mandamus,  except 
at  the  instance  of  the  city,  as  specially  authorized  by  statute. 
There  certainly  is  an  apparent  distinction  between  the  duty  thus 
subject  to  the  discretion  of  the  city,  and  that  absolute  corporate 
duty  created  by  legislative  command  to  do  or  not  to  do  a  specific 
thing.  It  is  not,  however,  necessary  to  the  determination  of  the 
present  case  to  solve  that  doubt,  and  we  leave  the  question  an 
open  one. 

The  annoyance  of  which  the  relator  complains  is  that  caused 
by  public  travel  in  a  public  highway.  The  highway  is  lawfully 
constructed  with  a  double-track  railroad  for  the  accommodation 
of  that  travel.  The  railroad  is  constructed  with  crossover 
switches,  found  to  be  a  reasonable  construction  for  the  safety 
and  convenience  of  that  travel  The  a^ravation  of  noise  and 
vibration  when  this  travel  passes  over  a  crossover  switch  is  the 
precise  annoyance  which  the  relator  alleges  as  entitling  him  to 
legal  redress  against  the  defendant.  It  is  found,  and  it  is  ob- 
vious, that  such  annoyance  is  incident  to  the  public  use  of  the 
highway;  and  the  defendant,  either  as  a  private  corporation,  or 
as  agent  of  the  State  in  maintaining  the  highway  fit  for  that  use, 
is  not  liable  to  the  person  so  annoyed.  It  further  appears  that 
the  aimoyance  from  travel  passing  over  a  crossover  switch  is  felt 
most  keenly  by  those  living  in  close  proximity  to  the  switch,  and 
that,  if  the  defendant  obeys  an  outstanding  order  of  the  city 
council,  the  relator  will,  for  the  time  being,  be  relieved  from  the 
stress  of  the  annoyance.  The  defendant  is  not  liable  for  an 
annoyance  of  this  kind,  because  such  annoyance  is  an  incident 
to  the  use  of  the  highway  for  public  travel,  and  is  not  made  liable 
because,  through  its  disobedience  of  the  council's  orders,  it  hap- 
pens to  fan  with  greater  stress  upon  the  relator  than  upon  his 
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neighbors.  It  is  the  nature  of  the  annojanoe^  as  a  necessary  inci- 
dent to  the  public  use  of  the  street^  and  not  the  defendant's 
obedience  to  the  council's  order^  which  determine  its  liability  to 
those  who  happen  to  suffer  most  by  the  annoyance. 

The  relator  seems  to  claim  that  the  annoyance  suffered  by 
him  is  not  merely  an  ordinary  incident  to  the  use  by  the  publio 
of  a  highway  constructed  with  a  double-track  tramway  and  a  cross- 
over switch,  but  that,  owing  to  physical  or  other  conditions  ex- 
isting at  this  particular  place,  it  is  peculiar  and  exceptional,  and 
so  injurious  to  his  right  to  the  quiet  enjoyment  of  his  home  that 
the  Legislature,  in  authorizing  a  street  railway,  cannot  be  held 
to  have  authorized  its  construction  in  such  manner  at  this  place, 
or  that  the  Legislature  itself  cannot  authorize  such  an  invasion 
of  his  rights  of  property  without  compensation.  If  this  claim 
is  well  founded,  the  relator  has  a  grievance  against  the  defendant, 
and  is  entitled  to  legal  redress,  but  such  right  does  not  entitle 
him  to  a  writ  of  mandamus  commanding  the  railroad  to  obey 
the  order  of  the  city  coimcil.  His  private  right  cannot  be  en- 
forced without  establishing  the  absolute  illegality  of  such  con- 
struction of  the  highway  at  this  point,  whether  built  with  or 
without  the  joint  action  of  the  defendant  and  the  city  council. 
This  question  is  not  involved  in  an  application  for  the  writ. 
That  is  based  upon  the  defendant's  failure,  in  thus  constructing 
the  road,  to  conform  with  the  agreement  between  itself  and  the 
city,  adopted  for  defining  the  mode  of  construction.  If  it  ap- 
pears that  the  defendant  has  conformed  to  the  agreement,  not- 
withstanding the  construction  invades  the  clear  legal  right  of  the 
relator,  the  writ  asked  for  cannot  issue.  Moreover,  if  pending 
the  application  the  city  council  sees  fit  to  exercise  its  power  and 
discretion  by  rescinding  the  order,  the  writ  cannot  issue.  There 
is  then  nothing  upon  which  it  can  operate,  although  the  invasion 
of  the  plaintiffs  rights  remains  tmchanged.  An  ordinary  action 
in  equity  will,  however,  furnish  a  complete  remedy  for  testing 
the  existence  of  such  a  wrong  to  the  relator,  and  giving  the  relator 
full  and  adequate  redress.  This  of  itself  is  a  conclusive  answer 
to  any  application  for  the  extraordinary  remedy  by  writ  of 
mandamus. 

These  considerations  go  to  the  root  of  the  relator's  right.     The 
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law  is  so  that  neither  upon  the  facts  found  by  the  trial  court, 
nor  upon  any  state  of  facts  claimed  or  suggested  by  counsel,  can 
this  writ  of  mandamus  be  issued  at  the  instance  of  the  relator. 
It  is,  therefore,  needless  to  consider  other  errors  assigned. 

There  is  no  error  in  the  judgment  of  the  Superior  Court 

The  other  judges  concurred. 


Monroe  v.  Hartford  Street  Railway  Co. 
(Connecticnt  —  Supreme  Court  of  Errors.) 

1.  VioLATiGN  OF  Crrr  Obdinance;  Pboxiicate  Cause  of  Injubt. —  "Hie  plain- 

tiff's horses  and  wagon  were  injured  by  a  collision  with  one  of  the  de- 
fendant's street  cars.  It  appeared  that  the  plaintiff  had  left  the  horses 
and  wagon  standing  unhitched  in  violation  of  a  city  ordinance.1  It  was 
held  that  such  a  violation  does  not  preclude  recovery  for  injuries  sus- 
tained unless  such  violation  was  a  proximate  cause  contributing  to  the 
injury. 

2.  iKSTBUcmoN  AS  TO  VIOLATION  OF  Obdinahce. —  Whether  or  not  the  viola- 

tion of  an  ordinance  is  the  proximate  cause  of  the  injury  is  a  question 
of  fact  for  the  jtiry  under  proper  instructions  from  the  court ;  so  that  an 
instruction  erroneously  construing  and  applying  such  ordinance  is  ma- 
terial and  harmful,  and  sufficient  cause  for  reversal. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  December   18, 
1903.     Reported    (Conn.),  56  Atl.  498. 

The  plaintiff  was  the  owner  of  a  pair  of  horses  and  wagon,  used  for  the 
daily  delivery  of  milk  upon  a  route  including  Asylum  avenue,  in  the  city  of 

1.  Leaving  horse  unhitched  in  street. —  If  the  driver  of  a  team  stops  it  in  a 
dark  alley  and  leaves  it  upon  the  track  of  a  street  railway  unhitched  and 
imattendedy  he  is  guilty  of  negligence  and  there  can  be  no  recovery  against 
the  railway  corporation  for  injuries  suffered  by  a  collision  of  one  of  its  street 
euB  with  such  team«  although  the  motorman  of  the  car  was  guilty  of  negli- 
gence in  running  it  at  a  rapid  rate  of  speed  through  such  alley.  Gilmore  r. 
Tederal  St.  Ry.  Co.,  153  Pa.  St.  31,  25  Atl.  651,  34  Am.  St.  Rep.  682.  But 
•ee  Albert  v.  Bleecker  St.  R.  Co.,  2  Daly  (N.  Y.),  389,  where  it  appeared  that 
ta  expressman  left  his  horse  and  wagon  untied  in  a  street  while  he  went  to 
ddirer  a  parcel ;  there  was  not  room  between  the  curbstone  and  the  defendant's 
•tieet  car  track  for  the  wagon  to  stand  and  allow  a  car  to  pass.    A  collision 
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Hartford,  and  driven  by  his  servant,  Brewer.  The  defendant  operated  an 
electric  railroad  upon  Asylum  avenue.  At  the  time  of  the  injury  complained 
of,  the  plaintiff's  team  was  standing  across  Asylum  avenue,  with  the  wagon 
upon  the  tracks  of  defendant's  railroad,  the  plaintiff's  servant,  Brewer,  being 
at  that  time  in  the  kitchen  of  a  neighboring  house  occupied  by  one  Pattenden. 
While  thus  standing,  the  wagon  was  struck  by  a  car  of  defendant,  thrown  off 
the  track,  and  the  wagon  and  its  contents  injured.  The  complaint  charges  the 
defendant  with  negligence,  in  that  it  "  negligently  struck  said  wagon,  as  it 
was  standing  stationary  on  said  tracks,"  while  "  running  a  car  at  a  high  rate 
of  speed."  The  testimony  affecting  the  claimed  negligence  of  the  defendant's 
motorman  in  permitting  the  car  to  strike  the  wagon,  as  well  as  the  testimony 
affecting  the  claimed  negligence  of  Brewer  in  permitting  his  team  to  stand 
across  the  tracks,  was  somewhat  contradictory.  It  appeared  that  the  plain- 
tiff's horses  were  gentle,  intelligent,  accustomed  to  the  milk  route,  and  to 
standing  unattended  in  front  of  houses  of  customers  while  the  driver  de- 
livered the  milk  put  up  in  bottles;  that  in  this  instance  Brewer  left  the  horses 
unhitched  and  unattended,  while  he  was  in  Pattenden's  house  for  the  purpose 
of  delivering  milk  and  immediately  returning  as  usual;  that  he  remained  in 
the  house  for  the  purpose  of  looking  up  and  settling  Pattenden's  milk  account, 
consuming  much  more  time  than  usual,  and  on  coming  out  of  the  house  heard 
the  crash  of  collision.  The  evidence  was  conflicting  as  to  the  actual  time 
spent  in  the  house.  Brewer  stating  it  was  ten  or  fifteen  minutes,  and  other 
witnesses  estimating  it  was  a  less  time.  The  defendant  claimed  that  the  cx>n- 
duct  of  Brewer  in  thus  leaving  the  horses  and  remaining  in  Pattenden's  house 
was  negligence  contributing  to  the  accident,  and  also  constituted  a  violation 
of  law  contributing  to  the  injury,  and  that  such  illegal  conduct,  if  found  to  be 

ensued  causing  damages  for  which  the  expressman  sued;  it  was  held  that  it 
was  not  negligence  per  se  to  leave  the  horse  untied  in  the  street  under  the 
circumstances. 

A  street  railway  company  is  liable  for  an  injury  to  a  horse  and  wagon  left 
standing  in  a  city  street  so  close  to  the  street  railway  track  as  to  be  struck 
by  a  passing  car,  when  the  motorman  either  saw  the  position  of  the  wagon,  or 
could  have  seen  it,  by  the  use  of  proper  care,  in  time  to  have  stopped  the  car. 
Higgins  t?.  Wilmington  City  R.  Co.,  1  Marv.  (Del.)  352,  41  Atl.  86.  Where 
plaintiff  was  imloading  a  piano  from  a  wagon,  and  waited  for  two  street  cars 
to  pass,  and  then  backed  his  wagon  against  the  curb  with  the  horse  standing 
on  the  tracks^  and  sent  a  man  down  the  street  to  signal  any  car  that  might 
approach ;  and  afterward  a  car  came  without  giving  any  warning  at  an  unusual 
rate  of  speed,  and  although  the  motorman  had  an  unobstructed  view  for  three 
or  four  blocks  and  was  given  notice  to  stop,  he  struck  the  horse  and  wagon, 
and  injured  the  plaintiff,  it  was  held  that  a  verdict  for  the  plaintiff  should 
be  sustained.  McFarland  v.  Consolidated  Traction  Co.«  204  Pa.  St.  423,  54 
Atl.  308. 
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a  proximate  cause  of  the  injury,  is  a  conclusive  bar  to  the  plaint iflTs  right  to 
recover  in  this  action,  and  not  merely  evidence  of  contributory  negligence; 
and  in  this  connection  produced  in  evidence  an  ordinance  of  the  city  of  Hart- 
ford which  declared  "  leaving  any  horse  unhitched  •  ♦  ♦  within  any  street 
or  thoroughfare  of  said  city ''  to  be  a  nuisance,  and  punished  such  act  by  a 
fine  of  $5.  The  plaintiff  controverted  these  claims,  and,  in  addition  to  the 
evidence  above  mentioned,  produced  evidence  tending  to  prove  that  the  horses 
were  so  trained  that  they  could  take  pretty  good  care  of  themselves  in  the 
street  without  a  driver,  and  could  swing  the  wagon  round  in  the  street  better 
than  it  could  be  done  by  some  drivers.  In  view  of  these  claims  upon  this  state 
of  the  evidence,  the  trial  court  instructed  the  jury  as  follows :  "  There  is 
another  element  which  enters  or  may  enter  into  this  case  so  as  to  affect  the 
verdict  which  you  can  lawfully  render  in  this  case.  This  aspect  of  tht^  case 
arises  out  of  the  ordinance  of  the  city  of  Hartford  relative  to  leaving  any 
horse  unhitched.  Now,  there  is  some  ambiguity  in  the  language  of  the  ordi- 
nance in  respect  to  the  particular  portion  of  the  ordinance  on  which  the  claim 
in  this  case  is  made,  which  reads  as  follows :  '  Permitting  any  animal  to  go  at 
laige  in  any  highway  or  public  place  in  the  city  or  leaving  any  horse  un- 
hitched, or  permitting  any  animal,  wagon,  or  cart  to  stand  upon  or  over  any 
crosswalk,  by  the  person  having  control  at  the  time  of  the  same,  within  any 
street  or  thoroughfare  of  said  city' — and  the  ordinance  declares  that  a 
nuisance,  and  forbids  it.  I  instruct  you  that  that  part  of  the  ordinance 
applies  to  leaving  a  horse  imhitched  within  any  street  or  thoroughfare  of  said 
city  —  that  is,  the  city  of  Hartford.  Such  an  ordinance  must  receive  reason- 
able interpretation.  It  is  not  true  as  matter  of  law  that,  in  order  to  be  free 
from  a  violation  of  the  ordinance,  a  person  having  a  horse  on  the  street  is 
obliged  to  hold  the  reins  in  his  hand  or  hold  the  horse  by  the  bit  all  the  time 
that  the  horse  remains  imhitched  on  the  street,  but  the  horse  must  not  be 
allowed  to  remain  unhitched  without  at  the  same  time  being  in  the  effective 
control  of  some  person.  What  is  effective  control  will  largely  depend  upon 
the  facts  of  the  particular  case.  If  the  horse  is  timid  and  inexperienced,  a 
different  kind  of  control  would  be  required  than  would  be  required  in  the  case 
of  a  horse  which  is  reliable  and  trained  to  submit  to  the  control  of  his 
attendant.  It  is  for  you  to  determine  under  the  circumstances  of  this  case 
whether  the  horses  were  left  by  the  driver,  Brewer,  unhitched  and  beyond  his 
control.  If  you  find  that  the  horses  remained  on  the  street  imhitched,  but  at 
the  same  time  under  the  effective  control  of  the  driver,  then  there  was  no 
violation  of  the  ordinance,  and  the  claim  of  a  violation  falls  to  the  ground. 
If  you  find  that  there  was  a  violation  of  the  ordinance,  you  will  then  inquire 
whetiier  that  violation  directly  contributed  to  the  injury,  and,  if  you  find  that 
the  ordinance  was  violated  by  the  driver  and  the  violation  directly  contributed 
to  the  injury,  the  law  is  so  that  the  plaintiff  cannot  recover  in  this  action, 
And  your  verdict  should  be  for  the  defendant."  The  reasons  of  appeal,  among 
others,  assign  error  in  the  portion  of  the  charge  above  quoted,  and  in  the 
tdmission  of  evidence. 


Digitized  by  VjOOQ IC 


62  Stbeet  Kailway  Repobts.  [Vol.  2 

John  T.  Bohinson,  for  appellant. 

Edward  M.  Day  and  Oearge  B.  Thayer,  for  appellee. 

Opinion  by  Hamebsley,  J. 

The  purpose  of  the  city  ordinance  is  obvious.  It  assumes  that 
any  horse  in  a  city  street  without  a  driver  or  keeper  is  a  source 
of  danger  to  the  person  and  property  of  those  using  the  street 
imless  the  horse-  is  hitched,  and  that  injury  to  such  persons  may 
be  the  natural  result  of  leaving  an  unhitched  horse  in  a  city  street. 
For  the  protection  of  such  persons  and  the  prevention  of  such  in- 
juries, it  makes  the  act  of  leaving  any  unhitched  horse  in  a  city 
street  a  misdemeanor  punishable  by  a  fine.  State  v.  Keenan,  57 
Conn.  286,  18  Atl.  104.  It  is  also  obvious  that  the  evil  provided 
against  includes  not  only  the  permanent  or  indefinite  abandon- 
ment of  a  horse,  but  those  temporary  departures  which  are  most 
likely  to  frequently  occur  if  not  forbidden.  The  meaning  of  the 
language  used  to  accomplish  this  obvious  purpose  is  clear.  There 
can  be  no  reasonable  doubt  as  to  the  meaning  of  "unhitched," 
used  in  this  connection,  and  very  little  as  to  "  leaving."  Certainly 
going  away  from  the  horse  beyond  sight,  hearing,  and  reasonably 
immediately  reach  is  "leaving"  it  within  the  meaning  of  the 
ordinance.  When  an  unhitched  horse  has  been  thus  left  the  ordi- 
nance has  been  violated,  whether  the  horse  is  gentle  and  well 
trained  or  not. 

In  his  charge  the  trial  judge  adds  to  the  ordinance  a  condition 
of  violation  not  expressed  by  its  language  nor  included  in  its 
purpose,  and  tells  the  jury  that  it  is  not  enough  to  find  that  the 
horse  is  unhitched  in  the  highway,  and  that  it  has  been  left  in  this 
condition  by  its  driver,  but  they  must  also  determine  whether  the 
horse  imhitched,  and  so  left  by  its  driver,  is  still  within  his  con- 
trol, and  that  the  kind  of  control  which  a  driver  may  retain  over 
a  horse  he  has  left  unhitched  in  the  street  is  a  question  of  fact 
for  them  to  settle.  The  court  says :  "  It  is  for  you  to  determine 
under  the  circumstances  of  this  case  whether  the  horses  were  left 
by  the  driver,  Brewer,  unhitched  and  beyond  his  control."  The 
kind  of  control  which  the  jury  are  thus  invited  to  find  from  the 
particular  circumstances  of  the  case  appears  to  be  that  which  a 
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driver  may  be  said  to  possess  over  horses  after  he  has  left  them^ 
and  until  his  return,  when  the  horses  have  been  accustomed  to 
stand  still  while  so  left.  Possibly  the  trial  judge  may  have  in- 
tended merely  to  instruct  the  jury  that  Brewer  did  not  leave  the 
horses,  within  the  meaning  of  the  statute,  if  in  fact  he  remained 
so  near  as  to  substantially  retain  the  physical  ability  to  watch 
their  movements  and  intervene  at  once  in  case  of  necessity.  But 
certainly  the  jury  might,  and  probably  did,  imderstand  him  differ- 
ently. Keading  this  passage  in  connection  with  the  remainder  of 
the  charge,  the  state  of  the  evidence,  and  the  claims  made,  it  seems 
clear  that  the  jury  must  have  imderstood  the  court  to  instruct  them 
that  leaving  the  horses  unhitched  did  not  violate  the  statute,  imless, 
under  all  the  circumstances  of  the  particular  leaving,  they  should 
be  satisfied  that  his  conduct  was  negligence;  in  other  words,  the 
jury  was  practically  instructed  that  the  ordinance  only  prohibited 
n^ligently  leaving  a  horse  imhitched  in  the  street.  This  instruc- 
tion, in  view  of  the  state  of  the  evidence  and  claims  made,  was 
inaccurate  and  inadequate.  It  was,  however,  harmless,  if  a  vio- 
lation of  the  ordinance  could  not  be  a  proximate  cause  of  the 
injury  allied ;  and  a  new  trial  should  not  be  granted  unless  it  is 
dear,  as  a  matter  of  law,  that  when  a  driver  has  left  his  horse  in 
the  street  imhitched,  and  a  collision  between  his  team  and  another 
vehicle  occurs  directly  after  he  has  left  them,  and  near  the  place 
where  he  has  left  them,  this  imlawful  act  of  his  may  be  a  proxi- 
mate cause  of  the  injury  inflicted  by  the  collision.  We  think  it 
clear  that  such  an  unlawful  act  may  be  a  proximate  cause  of  such 
injury. 

There  is  some  real  and  more  apparent  conflict  of  opinion  in 
the  many  cases  treating  of  the  relation  between  an  illegal  act  and  a 
coincident  injury.  In  doing  an  unlawful  act  a  person  does  not 
necessarily  put  himself  outside  the  protection  of  the  law.  He 
is  not  barred  of  redress  for  an  injury  suffered  by  himself,  nor 
liable  for  an  injury  suffered  by  another,  merely  because  he  is  a 
lawbreaker.  In  actions  to  recover  for  injuries  not  intentionally 
inflicted,  but  resulting  from  a  breach  of  duty  which  another  owes 
to  the  party  injured,  commonly  classed  as  actions  for  negligence, 
the  fact  that  the  plaintiff  or  defendant  at  the  time  of  the  injury 
was  a  lawbreaker  may  possibly  be  relevant  as  an  incidental  cir- 
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cumstance,  but  is  otherwise  immaterial,  imless  the  act  of  violating 
the  law  is  in  itself  a  breach  of  duty  to  the  party  injured  in  respect 
to  the  injury  suffered.  Ordinarily,  in  actions  of  this  kind,  the 
breach  of  duty  is  a  failure  to  exercise,  in  conduct  liable  to  be  dan- 
gerous to  others,  that  care  which  a  man  of  ordinary  prudence 
would  exercise  under  the  particular  circumstances  of  the  case. 
But  the  State  regards  certain  acts  as  so  liable  to  injure  others  as 
to  justify  their  absolute  prohibition.  In  such  case  doing  the  for- 
bidden act  is  a  breach  of  duty  in  respect  to  those  who  may  be 
injured  thereby.  The  cause  of  action  which  arises  upon  an  in- 
jury resulting  from  a  breach  of  duty,  in  respect  to  the  party 
injured,  in  neglecting  to  use  that  care  which  the  law  requires, 
under  the  particular  circumstances  of  the  case,  for  the  protection 
of  those  liable  to  be  injured  by  such  neglect,  is  the  same  as  the 
cause  of  action  arising  upon  an  injury  resulting  from  a  breach  of 
duty,  in  respect  to  the  person  injured,  in  doing  an  act  forbidden 
by  statute,  for  the  protection  of  those  liable  to  be  injured  through 
such  act.  The  main  distinction  lies  in  the  method  of  proof.  In 
the  former  case,  the  breach  of  duty  must  be  established  by  show- 
ing a  want  of  due  care  under  all  the  circumstances ;  in  the  latter 
case,  it  may  be  established  by  proving  the  commission  of  the  illegal 
act.  In  both  cases  two  questions  are  presented :  First,  was  there 
a  breach  of  duty  in  respect  to  any  person  liable  to  be  injured  by 
the  conduct  proved?  Second,  was  this  breach  of  duty  a  proxi- 
mate cause  of  the  injury  alleged  ?  And  the  principles  which  de- 
termine the  relation  of  the  negligent  conduct  in  the  one  case,  or  the 
illegal  act  in  the  other,  to  the  resulting  injury  as  a  proximate 
cause,  are  the  same.  This  view  of  the  law  is  fully  established  by 
our  decision  in  Broschart  v.  Tuttle,  59  Conn.  1,  21  Atl.  925,  11 
L.  R  A.  33. 

Applying  the  principles  which  determine  the  causal  relation 
between  a  negligent  act  and  the  following  injury  to  the  admitted 
facts  in  the  present  case,  it  is  apparent  that  the  illegal  act  was  not 
necessarily  a  mere  independent  concomitant  or  condition  of  the 
collision,  but  might  well  be  a  contributing  cause,  and  might  be, 
according  as  the  jury  should  find  the  attendant  or  surrounding 
circumstances,  a  proximate  cause  of  the  injury.  "  Cause  "  and 
"consequence"  are  correlative  terms.     One  implies  the  other. 
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When  an  event  is  followed  in  natural  sequence  by  a  result  it  is 
adapted  to  produce  or  aid  in  producing,  that  result  is  a  conse- 
quence of  the  event,  and  the  event  is  the  cause  of  the  result.  It  is 
the  nature  of  a  horse,  whether  vicious  or  not,  when  at  large  in  a 
public  highway,  to  be  a  source  of  danger  to  those  using  the  high- 
way. And  the  unlawful  act  of  letting  a  horse  into  the  highway  is 
adapted  to  aid  in  producing  an  injury  received  by  a  child  playing 
in  a  highway  from  a  horse  thus  left  loose,  and  the  unlawful  act 
may  be  the  cause,  and  proximate  cause,  of  such  injury.  Baldwin 
V.  Ensign,  49  Oonn.  113,  115,  44  Am.  Eep.  205.  It  is  the  nature 
of  a  horse  harnessed  to  a  wagon,  and  left  without  any  keeper  or 
restraint  in  a  city  street,  to  be  a  source  of  danger  to  those  using 
the  street ;  and  when  the  driver  of  a  team  used  in  delivering  ice 
from  house  to  house  negligently  leaves  his  horses  unrestrained 
while  going  from  the  sidewalk  to  the  adjoining  post-office  for  his 
mail,  and  the  horses  thus  released  from  control  go  on  their  way 
thrpu^  the  street,  that  n^ligent  act  of  the  driver  may  be  the 
cause,  and  proximate  cause,  of  an  injury  received  through  the 
collision  of  the  ice  cart  with  another  vehicle  in  the  street.  Loomis 
V.  HoUister,  75  Conn.  718,  55  Atl.  561.  And  so  the  illegal  act  of 
leaving  horses  harnessed  to  a  wagon  unhitched  is  adapted  to  aid 
in  producing  a  collision  resulting  from  the  horses,  thus  left  unre- 
strained, pursuing  their  own  way  though  the  street.  It  is  for  this 
very  reason  that  the  State  makes  the  act  illegal.  When  the  result- 
ing collision  follows  such  illegal  act  in  natural  sequence,  the  act  is 
a  cause  of  the  collision,  and  if  the  sequence  is  direct  and  imbroken 
by  any  independent,  intervening  cause,  may  be  the  proximate 
cause.  Whether  or  not,  under  all  the  circumstances  of  the  case, 
it  is  the  proximate  cause,  is  a  question  of  fact  for  the  jury,  imder 
proper  instructions  from  the  court.  The  fact  that  the  plaintiff's 
servant  had  violated  the  city  ordinance  was,  therefore,  one  upon 
which  the  plaintiff's  right  of  recovery  might  depend,  and  the 
error  of  the  trial  court  in  the  instructions  given  upon  the  mean- 
ing of  that  ordinance  is  material  and  harmful. 

Upon  the  trial  the  defendant  produced  as  a  witness  one  John 

H.  Carlson,  who  was  formerly  in  its  employ,  and  was  in  charge 

of  the  car  as  motorman  at  the  time  of  the  collision.     Carlson 

testified  to  facts  and  circumstances  tending  to  show  that  his  con- 
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duct  was  not  n^ligent.  Upon  cross-examination  the  plainti£F 
drew  from  him  an  admission  that  while  employed  by  defendant  as 
motorman  upon  another  line  he  had  some  trouble  in  respect  to  his 
management  of  a  car.  The  defendant  objected  to  the  questions  by 
which  this  admission  was  obtained^  and  duly  excepted  to  the 
ruling  of  the  court  admitting  the  questions.  The  fact  elicited  by 
the  plaintiff's  questions  was  plainly  irrelevant  and  immaterial,  and 
we  do  not  see  how  in  this  case  such  questioning  could  serve  any 
legitimate  purpose  of  cross-examination.  But  if  the  only  effect 
of  the  error  was  the  admission  of  an  insignificant  bit  of  irrelevant 
and  immaterial  testimony,  it  is  not  ground  for  a  new  trial.  In- 
evitably such  testimony  to  some  extent  creeps  into  most  trials,  and 
the  granting  of  new  trials  for  such  errors  would  not  further,  but 
would  seriously  obstruct,  a  just  determination  of  the  rights  of  liti- 
gants. If,  however,  as  is  claimed  by  defendant,  the  course  of 
proceedings  as  detailed  in  the  record  shows  that  the  evidence  was 
admitted  under  such  circumstances  that  the  jury  might  properly 
infer  an  instruction  from  the  court  that  in  determining  the  only 
negligence  alleged,  that  is,  a  failure  to  exercise  ordinary  care  in 
the  management  of  a  car  at  the  time  of  accident,  they  were  at 
liberty  to  consider  facts  tending  to  prove  negligence  in  the  selec- 
tion of  competent  servants,  the  error  would  be  a  fatal  one.  It  is 
unnecessary  to  consider  whether  this  claim  of  the  defendant  is 
fairly  supported  by  the  record,  inasmuch  as  a  new  trial  must  be 
granted  for  error  in  the  charge. 

The  other  errors  assigned  in  the  appeal  do  not  call  for  special 
mention. 

There  is  error,  and  the  judgment  of  the  Court  of  Common 
Pleas  is  set  aside,  and  a  new  trial  granted.  The  other  judges 
concurred. 
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Hayden  v.  Fairhaven  &  Westville  Railroad  Co. 
(Connecticut  —  Supreme  Court  of  Errors.) 

1.  Ihjitbt  to  Pedsstbian  bt  Collision  with  RimNiiTG-BoABD  of  Cab  while 

OH  SIDEWALK;  Dbgbeb  OF  Cabx. —  The  plaintiff  while  standing  on  the 
sidewalk  near  its  edge  was  struck  by  the  running-board  of  one  of  the 
defendant's  street  cars  which  overlapped  the  edge  of  the  sidewalk.  The 
running-board  projected  over  the  curbstone  and  sidewalk  a  distance  of 
twenty-five  inches  while  the  car  was  rounding  a  curve.  The  car  was 
one  in  ordinary  use  in  the  city  where  the  accident  occurred.  It  was 
held  that  it  was  the  duty  of  the  plaintiff  to  exercise  some  care  to  avoid 
collisicm,  although  standing  as  he  did  upon  the  sidewalk  he  would  not 
be  required  to  exercise  the  degree  of  care  required  of  him  if  he  were 
standing  in  the  street.  An  instruction  to  the  effect  that  being  on  the 
sidewalk  he  was  in  duty  bound  in  order  to  avoid  danger  to  himself  to 
exercise  such  care  as  would  be  exercised  by  a  reasonably  prudent  man 
under  all  the  circumstances,  was  held  proper. 

2.  Bbbbee  of  Cabe  to  be  Exebcised  bt  Defendant. —  Where  the  running- 

boards  of  street  cars  overlap  the  edge  of  the  sidewalk,  it  is  the  duty 
of  the  motorman  to  use  reasonable  care  to  avoid  injury  to  persons  on 
the  sidewalk  at  places  where  there  is  such  overlapping  of  the  running- 
board;  and  reasonable  care  may  mean  great  care,  depending  upon  the 
circumstances,  and  the  greater  the  overlapping,  the  greater  the  degree 
of  care  which  must  be  exercised.  An  instruction  to  this  effect  was 
sustained. 

3.  Use  of  Stbeet  Cab  with  Runnino-Boabd. —  The  mere  use  of  a  street  car 

with  a  running-board  in  streets  so  narrow  that  such  boards  overlap  the 
sidewalk  does  not  of  itself  constitute  prima  fade  negligence. 

Appeal  by  plaintiff  from  judgment  for  defendant.    Decided  January  0,  1904. 
Reported  (Conn.),  56  Atl.  613. 

Henry  O.  Newton,  Harrison  Hewitt,  and  Phelps  Montgomery, 
for  appellant 

Harry  O.  Day  and  Henry  F.  Partnelee,  for  appellee. 

Opinion  by  Tobbance,  C.  J. 

(Omitting  discussion  as  to  practice  on  appeal.) 
It  remains  to  consider  the  case  upon  its  merits.     The  reasons 
of  appeal  are  based  upon  claimed  errors  in  the  rulings  upon  evi- 
dence and  in  the  charge. 
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The  material  facts  claimed  to  have  been  proved  by  the  plaintiff 
may,  in  substance,  be  stated  in  this  way:  The  defendant  oper- 
ates street  railway  lines  in,  and  runs  electric  cars  through.  State 
and  Elm  streets  in  Xew  Haven ;  and  Elm  street  runs  in  a  north- 
westerly direction  from  State  street,  and  at  right  angles  thereto. 
About  5  o'clock  in  the  afternoon  of  August  14,  1902,  the  plaintiff, 
in  conversation  with  one  Comstock,  was  standing  on  the  sidewalk, 
on  the  northwest  comer  of  Elm  and  State  streets,  about  twelve 
inches  from  the  edge  of  the  sidewalk,  facing  away  from  Elm  street, 
and  partly  up  State  street.  There  was  then  at  this  comer  an 
electric-light  pole  and  a  police  telephone  box,  about  six  feet  apart, 
and  the  plaintiff  stood  between  them.  The  running-boards  of  cer- 
tain of  the  cars  used  by  the  defendant  on  its  lines  running  round 
this  comer  —  that  is,  the  running-boards  of  the  long,  double-truck 
cars  —  overlapped  the  sidewalk  at  one  point  a  distance  of  two  feet ; 
but  the  plaintiff  offered  no  evidence  as  to  how  far  such  boards  over- 
lapped the  sidewalk  where  he  stood,  "  except  the  fact  that  plaintiff 
was  struck  by  the  running-board  of  a  car."  There  was  a  great 
deal  of  travel  at  this  comer,  and  cars  were  passing  there  at  least 
once  every  minute,  and  bells  were  being  constantly  nmg  on  such 
cars.  Just  before  the  accident  to  the  plaintiff  a  short  car  passed 
the  plaintiff  safely  while  he  stood  as  above  described.  Shortly 
thereafter  one  of  the  long  cars  came  down  State  street,  approached 
said  comer,  slacked  its  speed,  rang  its  gong,  and  passed  around 
said  comer  slowly.  The  front  and  about  one-half  of  the  body 
of  the  car  passed  the  plaintiff  in  safety,  "  when  the  running-board 
of  said  car,  at  or  near  the  middle  of  the  car,  as  the  car  roimded  the 
curve,  struck  the  calf  of  the  plaintiff's  leg,  causing  serious  injuries 
to  him  and  endangering  his  life.  The  car  was  not  stopped  after 
the  injury,  but  continued  on  its  course."  Such  is  the  plaintiff's 
case. 

The  defendant  claimed  to  have  proved,  in  substance,  these  facts : 
That  its  charter  authorized  it  to  build  and  operate  said  railway 
lines.  The  tracks  were  built  upon  the  layout  and  according  to  the 
plan  approved  by  the  city  authorities,  in  the  manner  required  by 
law.  Owing  to  the  presence  of  a  double-track  railway  in  State 
street,  leading  into  Grand  avenue,  "  it  was  impracticable  to  place 
said  railway  tracks  so  that  the  cars  used  thereon  would  overlap 
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said  sidewalk  less  than  they  in  fact  did."  The  radius  of  the 
curve  opposite  the  point  of  the  comer  "  was  flattened  to  100 
feet,  to  diminish  the  overlap  as  much  as  possible."  The  car  that 
struck  the  plaintiff  was  of  a  kind  in  common  use  in  New  Haven 
and  elsewhere.  Their  use  had  become  necessary,  owing  to  the 
increase  of  traffic  They  had  been  used  on  the  lines  in  question 
for  three  or  four  years,  and  elsewhere  for  four  or  five  years,  and 
public  necessity  and  convenience  required  their  use  on  the  lines 
here  in  question.  When  upon  a  straight  track  the  running-board 
of  such  car  projected  about  nineteen  inches  beyond  the  rail,  and 
at  the  place  of  the  injury  the  running-board,  at  the  center  of  the 
car,  extended  forty-two  inches  outside  of  the  rail.  At  the  point 
where  the  overlap  was  greatest  at  this  comer  the  running-board 
projected  over  the  curbstone  and  over  the  sidewalk  for  a  distance 
of  twenty-five  inches.  The  amount  of  said  overlap  constantly 
diminished  after  the  car  passed  that  point,  and  as  it  approached 
the  place  where  the  plaintiff  stood.  The  overhang  at  the  point 
where  plaintiff  claimed  to  have  been  standing  was  very  little, 
"  but,  owing  to  said  point  not  being  exactly  determined,  it  was 
impossible  to  prove  the  exact  amount  thereof."  The  defendant 
also  claimed  to  have  proved  that  it  had  been  guilty  of  no  negli- 
gence as  allied  in  the  complaint,  and  that  the  plaintiff,  in  re- 
maining in  a  position  of  danger  after  due  notice  of  the  approach 
of  the  car,  had  been  guilty  of  contributory  negligence.  Such,  in 
brief,  was  the  defendant's  case. 

The  plaintiff  requested  the  court  to  charge  the  jury  as  follows : 
"(a)  Plaintiff  had  a  right  to  stand  on  the  sidewalk,  conversing, 
and  was  not  under  obligation  to  watch  lest  trolley  cars  should 
extend  over  the  sidewalk  and  strike  him.  (b)  If  defendant 
operated  a  car  which  extended  over  the  sidewalk,  it  was  bound  to 
the  utmost  care  and  diligence  to  prevent  any  injury  thereby  to 
any  person  standing  on  the  sidewalk,  (c)  If  the  defendant  oper- 
ated a  car  which  extended  over  a  part  of  the  sidewalk,  it  was 
bound  to  see  to  it  that  no  injury  occurred  to  any  person  standing 
on  the  sidewalk,  (d)  If  the  plaintiff,  while  standing  on  the  side- 
walk, was  injured  by  the  car  of  the  defendant,  he  is  entitled  to 
recover,  unless  you  find  that  he  vidllfully  incurred  the  injury  or 
was  grossly  negligent,     (e)  Defendant  had  no  legal  right  to  so 
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maintain  its  tracks  and  run  its  cars  as  to  do  injury  to  persons 
standing  on  the  sidewalk,  and  therefore  your  verdict  must  be  for 
the  plaintiff,  unless  you  find  that  the  plaintiff  willfully  courted  the 
danger,  or  was  grossly  negligent,  (f)  If  the  jury  find  that  the 
defendant  was  in  fault,  they  may  assess  punitive  damages,  and 
may  take  into  consideration  plaintiff's  expenses  in  the  trial  of 
this  case." 

Some  of  the  reasons  of  appeal  are  based  upon  the  failure  of 
the  court  to  instruct  the  jury  according  to  the  import  of  these  re^ 
quests.  The  last  request  is  of  no  importance  upon  this  appeal, 
inasmuch  as  the  verdict  was  for  the  defendant;  but,  clearly,  as 
the  complaint  alleged  no  malicious,  culpable,  or  wanton  miscon- 
duct on  the  part  of  the  defendant,  but  merely  that  its  servants 
were  negligent  in  improperly  operating  the  car,  the  plaintiff  was 
not  entitled  to  pimitive  damages.  Maisenbacker  v.  Society  Conr- 
cordia,  71  Conn.  369,  42  Atl.  67,  71  Am.  St.  Eep.  213. 

Request  "  a  "  in  effect  asked  the  court  to  charge  the  jury  that, 
because  the  plaintiff  was  on  the  sidewalk,  he  was  under  no  duty 
to  exercise  reasonable  care  with  reference  to  the  approach  of  a  car 
around  the  curve  in  question.  We  think  the  court  did  not  err  in 
failing  so  to  charge.  Standing  where  the  plaintiff  did,  so  near 
the  edge  of  the  sidewalk,  it  was,  we  think,  his  duty  to  exercise 
some  degree  of  care  with  reference  to  the  street  traffic.  He  was 
not,  standing  there,  as  free  from  all  duty  with  regard  to  that 
traffic  as  he  would  have  been  in  bed ;  yet  that'  is  substantially  the 
import  of  this  request.  Standing  in  the  street,  it  would  have 
been  his  duty  to  exercise  a  higher  degree  of  care,  perhaps,  than 
would  be  required  of  him  on  the  sidewalk ;  but  even  on  the  side- 
walk he  is  not  entirely  free  from  the  duty  to  exercise  some  care 
with  reference  to  street  traffic.  Whether  on  street  or  sidewalk, 
he  was  bound  to  exercise  some  care;  the  degree  of  care  varying 
with  the  circumstances.  In  short,  he  was  boimd,  standing  where 
he  did,  to  exercise  such  care  as  would  be  exercised  by  a  reason- 
ably prudent  man  in  like  circumstances;  and  this  is  just  what 
the  court  charged.  It  said :  '*  The  law  also  requires  the  traveler 
upon  the  highway  to  exercise  reasonable  care  to  avoid  injury  to 
himself;  and  this  plaintiff,  on  this  sidewalk,  to  avoid  danger  to 
himself,  was  in  duty  bound  to  exercise  sudi  care  as  would  be 
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exercised  by  a  reasonably  prudent  man  under  all  the  circum- 
stances.'' This  was  the  only  instruction  that  could  properly  be 
giv^i  for  the  guidance  of  the  jury  upon  the  point  in  question, 
and,  applying  this  instruction  to  the  facts  as  they  should  find 
th«n,  it  was  sufficient  for  their  guidance  in  determining  whether 
the  plaintifF  acted  as  a  reasonably  prudent  man  would  have 
acted  under  like  circumstances. 

Bequests  "  b/'  "  c,"  and  "  d ''  may  mean  that  the  defendant 
was  bound  to  exercise  toward  the  plaintifF  the  same  degree  of 
care  it  would  be  bound  to  exercise  toward  one  of  its  passengers, 
or  they  may  mean-  that  it  was  boimd  to  exercise  toward  him  such 
a  degree  of  care  as  a  reasonably  prudent  man  would  have  exer- 
daed  under  the  circumstances.  If  they  mean  the  former  degree 
of  care,  we  think  the  court  was  justified  in  refusing  so  to  charge, 
while,  if  they  mean  the  latter,  that  is  just  what  the  court  told 
Ae  jury,  as  is  shown  by  the  charge  upon  this  point  hereinafter 
quoted.  In  either  case  the  plaintifF  has  no  cause  to  complain 
upon  this  point  Besides,  these  requests  seem  to  imply  that  the 
plaintifF  was  himself  under  no  duty  to  use  reasonable  care.  The 
court  did  not  err  in  not  charging  them. 

Bequest  "  e,"  as  a  whole,  the  court  was  not  bound  to  charge, 
for  the  reasons  given  with  reference  to  requests  "  b,''  "  c,"  and 
"  d."  The  court  did  charge  the  first  part  of  this  request,  in 
substance,  and  properly  refused  to  charge  the  last  part. 

Coming,  now,  to  the  charge  as  made,  as  to  the  degree  of  care 
required  of  the  defendant,  the  court  charged  in  substance  as 
follows:  It  was  the  duty  of  the  defendant,  in  running  its  cars 
on  the  highway,  to  use  reasonable  care  to  avoid  injury  to  persons 
using  the  highway;  and  what  is  reasonable  care  depends  upon 
the  circumstances  of  the  case;  and,  as  the  danger  of  accident 
increases,  the  degree  of  care  should  also  increase.  It  was  the 
duty  of  the  defendant  to  the  plaintiff  to  exercise  such  care  as 
would  be  exercised  by  a  reasonably  prudent  man  under  all  the 
circumstances.  At  places  where  there  is  more  danger  the  speed 
must  be  greatly  reduced,  and  the  gong  should  be  sounded  to 
give  warning;  and  if  the  defendant  company  was  operating  a  car, 
the  running-board  of  which,  at  curves,  extended  over  a  part  of  the 
sidewalk,  it  was  its  duty  to  use  reasonable  care  and  diligence  to 
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prevent  injury  thereby  to  any  person  standing  on  the  sidewalk 
at  such  place ;  "  and  it  is  the  duty  of  the  motorman  operating 
such  car  to  use  reasonable  care  to  avoid  injury  to  persons  on  the 
sidewalk  at  places  where  there  is  such  overlapping  of  the  running- 
board  ;  and  reasonable  care  may  mean  great  care,  depending  upon 
the  circumstances,  and,  the  greater  the  overlapping,  the  greater 
degree  of  care  must  be  exercised.  It  is  his  duty  to  avoid  injury 
to  persons  lawfully  using  the  public  street,  whether  crossing  it  or 
whether  on  the  sidewalk."  We  think  this  was  a  fair  statement 
of  the  law  relating  to  the  duty  of  the  defendant  and  its  servants 
toward  the  plaintiff  in  this  case,  and  that  it  was  well  adapted 
for  the  guidance  of  the  jury.  The  court  charged  the  jury,  in  sub- 
stance, that  a  motorman  operating  an  electric  street  car  has  tho 
right  to  presume  that,  upon  the  approach  of  the  car,  due  warning 
being  given  of  such  approach,  an  adult  person  on  the  track,  or  in 
a  position  near  the  track,  where  he  is  liable  to  be  struck,  will  ex- 
ercise reasonable  care  for  himself,  and  will  remove  himself  from 
his  position  of  danger  as  the  car  approaches.  The  plaintiff 
complains  of  this,  but,  we  think,  without  sufficient  reason.  Mor- 
rissey  v.  Bridgeport  Traction  Co.,  68  Conn.  215-218,  35  Atl. 
1126.  The  plaintiff,  in  his  brief,  concedes  that  such  a  presump- 
tion exists  with  reference  to  a  person  in  the  street,  as  distinguished 
from  the  sidewalk,  but  he  contends  that  no  such  presumption  ex- 
ists with  reference  to  one  standing  on  the  sidewalk.  This  distinc- 
tion is  not  tenable,  as  applied  to  a  case  like  the  present.  The 
plaintiff  was  in  fact  in  a  position  of  danger,  and  the  motorman, 
upon  the  facts  in  the  case,  had  a  right  to  presume  that  plaintiff 
was  aware  of  it,  and  would  govern  himself  accordingly.  He  had 
a  right  to  so  presume,  as  the  court  told  the  jury,  "  until  it  is  ap- 
parent, or  by  the  exercise  of  reasonable  diligence  would  be  ap- 
parent, to  him,  that  the  person  is  in  danger,  and  is  not  aware  of 
the  danger,  or  is  so  situated  that  he  cannot  avoid  the  danger.'* 
The  jury  were  properly  instructed  upon  this  point 

The  plaintiff  also  complains  of  that  part  of  the  charge  herein- 
before quoted  in  connection  with  request  "  a,"  to  the  effect  that 
the  plaintiff,  standing  where  he  did,  was  bound  to  use  reasonable 
care.  For  the  reasons  heretofore  given,  we  think  the  court  did  not 
err  in  so  charging.    The  court  charged,  in  substance,  that  the  de- 
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fendant  claimed  to  have  proved  certain  facts^  to  wit,  that  the 
position  of  its  tracks  was  authorized  by  its  charter  and  the  laws 
of  this  State ;  that  it  was  running  a  kind  of  car  commonly  in  use ; 
that  the  gong  was  sounded,  and  the  car  came  round  the  curve  at 
a  slow  rate  of  speed,  at  the  time  of  the  accident.  The  plaintiff 
eomplains  of  this  because  the  court  did  not  add  a  caution  '^  that 
these  claims  of  the  defendant  were  not  sufficient,  or  probably 
sufficient,  as  plaintiff  was  standing  on  the  sidewalk."  The  court 
was  not  asked  to  add  any  such  caution,  and  it  clearly  did  not  err 
in  failing  to  do  so  in  making  a  statement  of  the  facts  which  the 
defendant  claimed  to  have  proved.  The  court,  in  other  parts  of 
its  charge,  sufficiently  called  the  attention  of  the  jury  to  the  fact 
that  this  was  a  case  where  the  plaintiff  was,  when  injured,  stand- 
ing upon  the  sidewalk,  and  not  in  the  street.  The  court  further 
charged,  in  substance,  that  if  the  car  that  struck  the  plaintiff  was 
of  the  kind  in  general  and  ordinary  use  by  other  companies  en- 
gaged in  the  same  business  as  the  defendant,  "the  mere  use 
thereof  as  a  street  car  at  such  curves  as  the  one  in  question,  in  a 
manner  in  all  other  respects  careful  and  proper,"  would  not  of 
itself  constitute  negligence.  The  plaintiff  complains  of  this,  but, 
we  think,  without  reason. 

This  brings  us  to  the  last  reason  of  appeal  relating  to  the  charge, 
and  that  is  to  the  effect  that  the  whole  charge,  as  given,  is  erro- 
neous. This  reason  is  too  general,  and  raises  no  question  that  we 
are  boimd  to  consider ;  but,  looking  carefully  over  the  charge  as  a 
whole,  we  think  the  general  assignment  has  no  foundation  in  fact. 
The  rulings  upon  evidence  will  now  be  considered : 
Shepard,  a  witness  for  the  plaintiff,  testified  on  his  direct  ex- 
amination that  he  saw  the  accident,  and  helped  to  rescue  plaintiff 
from  the  car  as  he  was  being  dragged  toward  the  electric-light 
pole.  He  was  asked  later  by  the  plaintiff  how  much  room  there 
was  between  the  handle  of  the  car  and  the  pole,  and  answered, 
"About  eighteen  inches."  He  was  then  asked  this  question: 
"  Can  you  tell  from  recollection  whether  there  was  room  for  the 
body  of  Mr.  Hayden  [the  plaintiff]  between  the  car  and  the  post  ? 
The  court,  on  objection,  excluded  the  question,  and  we  think  it 
ruled  correctly.  The  witness  had  already,  in  effect,  answered 
the  question ;  and,  besides,  it  does  not  appear  that  the  distance 
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between  the  car  and  the  pole  was  a  material  fact  in  the  case.  The 
plaintiff  was  not  injured  by  the  proximity  of  the  pole  to  the  car. 

Comstock,  the  man  with  whom  the  plaintiff  was  talking  when 
injured  by  the  car,  was  a .  witness  for  the  plaintiff,  and  on  his 
direct  examination  was  asked  "  whether  a  motorman  on  State 
street  could  have  seen  Mr.  Hayden  [the  plaintiff]  where  he  stood  t 
This  was  objected  to  as  calling  for  a  conclusion,  without  showing 
that  the  witness  was  in  any  position  ,to  draw  a  conclusion.  The 
court  excluded  the  question,  and  properly  excluded  it,  on  the 
ground  stated.  Besides,  the  exclusion  did  the  plaintiff  no  harm, 
for  it  was  "  conclusively  proved  by  the  plaintiff,  and  appeared  to 
be  conceded  by  the  defendant,  that  there  was  an  unobstructed 
view  from  where  the  plaintiff  stood  up  State  street,  100  to  200 
rods.'^ 

The  defendant  offered  in  evidence,  and  the  court  admitted,  an 
order  of  the  court  of  common  council  of  New  Haven,  approved 
by  the  mayor  December  19,  1898,  permitting  the  defendant  to 
locate  its  tracks  at  the  point  in  question,  as  shown  upon  four 
blue  prints  attached  to  the  order,  and  relating  to  the  location  of 
the  tracks  at  the  time  and  at  the  place  of  the  injury.  The  plaintiff 
objected  to  the  reception  of  this  evidence,  but  stated  no  reasons 
therefor.  The  plaintiff  claimed  that  the  location  of  the  tracks 
at  the  point  in  question  was  a  negligent  location,  and  he  attacked 
the  right  of  the  defendant  to  maintain  it  there.  The  evidence 
objected  to  showed  that  it  was  the  only  location  that  had  been 
given  them  by  the  lawful  authorities,  and  that  it  was,  to  that  ex- 
tent, at  least,  a  lawful  location.  The  record  does  not  disclose 
that  the  court  erred  in  admitting  this  evidence. 

The  reasons  of  appeal  founded  upon  the  rulings  of  the  court 
in  case  of  the  witnesses  Kelly  and  Punderford  are  without  merit, 
and  need  not  be  discussed.  Indeed,  in  the  Kelly  case  no*  excep- 
tion was  taken  to  the  rulings. 

This  disposes  of  all  the  reasons  of  appeal  based  upon  rulings 
upon  evidence. 

There  is  no  error.    The  other  judges  concurred. 
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Foster  v.  Atlanta  Rapid  Transit  Co. 
(Georgia  —  Supreme  Court.) 

EVIDKNCE  AS  TO  STATEMEirTB  BT  WiTNESBSS  MAIMB  TO  EMPLOYEE  OF  COMPANY 

NOT  Admissible. —  In  an  action  to  recover  damages  for  an  alleged  un- 
warranted ejectioni  from  a  street  car  it  appeared  that  the  defendant's 
agent  employed  to  investigate  accidents  took  the  names  of  tlie  [las- 
aengers  on  board  the  car  when  the  alleged  assault  was  committed,  and 
testified,  over  the  objection  of  the  plaintiff's  counsel,  that  he  had  seen 
these  people  and  they  had  told  him  they  knew  nothing  about  the  oc- 
currence. It  was  held  that  such  testimony  was  hearsay  and  incom- 
petent; that  the  natural  tendency  of  such  evidence  being  to  discredit 
the  plaintiff's  witnesses  and  prejudice  his  case,  the  admission  of  such 
evidence  requires  the  grant  of  a  new  trial .2 

Eaatam  by  plaintiff  from  judgment  for  defendant.     Decided  March  4,  1904. 
Reported  119  Qa.  675,  46  S.  E.  840. 

Bueker  dc  RucJcer,  for  plaintiff  in  error. 

Rosser  dc  Brandon  and  W.  T.  Colquitt,  for  defendant  in  error. 

Opinion  by  Fish,  P.  J. 

Frank  Foster,  by  his  next  friend,  Henry  Foster,  brought  suit 
in  the  City  Court  of  Atlanta  against  the  Atlanta  Rapid  Transit 
Company,  a  street  railroad  company,  for  damages.  The  petition 
alleged  that  Frank  Foster,  while  a  passenger  on  a  car  of  the 
defendant  company,  and  prepared  to  pay  his  fare,  was,  without 
warrant  or  authority  of  law,  pushed  and  kicked  from  the  same 

1.  Ejection  of  paBsenger,  see  Breen  v,  St.  Louis  Transit  Co.,  77  S.  W.  78; 
Gotwald  tr.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  632,  (Mo.  App.)  77  S.  W. 
125;  Ickenroth  v.  St.  Louis  Transit  Ck>.  (Mo.  App.),  77  S.  W.  162;  Indianapolis 
St.  Ry.  Co.  V,  Hockett,  1  St.  Ry.  Rep.  116,  (Ind.)  67  N.  E.  106;  Garrison  f. 
United  Rys.  k  Elec.  Co.,  1  St.  Ry.  Rep.  267,  55  Atl.  271 ;  Huba  v.  Schenectady 
Ry.  Co.,  1  St.  Ry.  Rep.  692,  85  App.  Div.  (N.  Y.)  199,  83  N.  Y.  Supp.  167. 
As  to  admissibUity  of  declarations  of  street  raUway  employees  in  an  action 
for  the  ejection  of  a  passenger  see  note  to  Boone  v.  Oakland  Transit  Co.,  1 
St  Ry.  Rep.  17. 

2.  The  declaratioiis  of  a  third  person  who  is  himself  a  competent  witness 
are  not  aa  a  rule  admissible  in  evidence.     Bank  of  Alabama  v.  McDade,  4 
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by  the  conductor  in  charge  of  the  car,  whereby  he  sustained 
certain  specified  injuries.  The  defendant  company,  by  its  answer, 
denied  that  its  conductor  committed  any  of  the  acts  charged  in 
the  petition.  On  the  trial  of  the  case  there  was  a  sharp  conflict 
in  the  testimony  introduced  by  the  parties.  The  jury  found  a 
verdict  for  the  defendant.  The  plaintiff  made  a  motion  for  a 
new  trial  on  the  usual  grounds,  to  which,  by  amendment,  there 
was  added  one  other.  This  last  ground  allied  error  in  the 
following  ruling  of  the  court:  L.  O.  Simmons,  a  witness  for  the 
defendant,  testified  that  the  names  of  the  persons  who  were  on  the 
car  that  night  were  turned  over  to  him,  and  he  went  to  see  thena. 
The  court  then,  over  the  objection  of  plaintiff's  counsel,  allowed 
him  to  testify  as  follows :  "  I  did  not  subpcBua  them  because 
they  did  not  know  anything  about  it.  They  said  they  did  not 
know  anything  about  the  transaction,  and  so  I  did  not  need  them/' 
The  objection  made  to  the  admission  of  this  testimony  was  that 
it  "  was  incompetent,  irrelevant,  immaterial,  and  hearsay."  The 
motion  for  a  new  trial  alleged  that  this  testimony  was  hurtful 
to  the  plaintiff,  because  two  witnesses  for  the  plaintiff  had  sworn 
that  the  conductor  came  into  the  car  after  he  had  kicked  the 
plaintiff,  Frank  Foster,  off,  and  said,  "  I  am  going  to  kill  a  lot 
of  them  little  sons  of  bitches,"  and  "  further  stated  he  was  going 
to  kill  a  lot  of  them  damned  little  niggers,  and  laughed  about  it.'' 
In  a  note  to  this  ground  the  trial  judge  states :  "  The  court  stated 
to  the  jury  that  he  let  this  evidence  in  to  account  for  the  nonpro- 
duction  of  the  witnesses,  and  not  for  the  purpose  of  proving  facts." 
The  record  shows  that  one  of  the  witnesses  who  swore  that  the 
conductor  made  the  statements  mentioned  above  testified  that 
others  on  the  car  heard  these  statements.  According  to  the  testi- 
mony of  the  conductor,  there  were  many  people  on  the  car  at  the 
time  it  was  alleged  he  kicked  and  pushed  the  plaintiff  off,  espe- 

Port.  (Ala.)  262;  Wallace  v.  SpuUock,  32  Qa.  488;  Kendall  t*.  Hall,  6 
Blackf.  (Ind.)  607;  Hutchinson  v.  Watkins,  17  Iowa,  476;  Jones  v.  Letcher, 
13  B.  Mon.  (Ky.)  363;  Bain  r.  aark,  39  Mo.  262;  Truesdale  v.  Sanderson, 
33  Mo.  632;  Woodward  v.  Payne,  15  Johns.  (N.  Y.)  493;  Alexander  r.  Mahon, 
11  Johns.  (N.  Y.  186) ;  Hummel  t?.  Brown,  24  Pa.  St.  310.  A  proper  founda- 
tion haying  been  laid  the  declarations  of  a  third  person  who  has  been  called 
and  has  testified  as  a  witness  are  admissible  for  the  purpose  of  discrediting 
such  witness.     See  Greenl.  Ev.   (16th  ed.),  f  461f. 
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cially  at  and  near  the  end  of  the  car  where  this  was  said  to  have 
occurred;  and  the  circumstances  testified  to  by  the  plaintiff  and 
his  witnesses  were  of  such  a  character  that,  if  they  really  occurred, 
other  passengers  on  the  car  would  very  likely  have  had  knowledge 
of    them.      Therefore,    for    the    court  —  no   matter   what   may 
have  been  his  purpose  in  admitting  this  testimony  —  to  allow 
Simmons,    an   agent  of  the   defendant  company  charged  with 
investigating  the  case  and  looking  for  witnesses,  to  testify  that 
he  had   received  a  list  of  the  names  of  the  persons  who  were 
on  the  car  when  it  was  alleged  this  occurrence  took  place,  and 
had    seen    these    people,    and    they    had    told    him    they   knew 
nothing  about  it,  was  to  admit  hearsay  testimony,  the  natural 
tendency  of  which  was  to  discredit  the  testimony  of  the  plain- 
tiff's witnesses  and  to  injure  his  case.      To  allow  a  witness, 
presumably  of  good  standing  and  character,  to  testify  that  he  had 
seen  the  persons  who  were  on  the  car  at  the  time  the  plaintiff 
was  allied  to  have  received  his  injuries,  and  they  had  stated  to 
him  that  they  knew  nothing  of  such  an  occurrence  as  the  one  in 
qu^tion,  was,  in  a  measure,  equivalent  to  these  persons  them- 
selves so  stating  to  the  jury.    It  was  to  allow  statements  not  made 
under  oath,  unsifted  by  cross-examination,  possibly  made  by  the 
partis  to  avoid  being  subpcenaed  as  witnesses,  and  prejudicial 
to  the  plaintiff,  to  be  submitted  to  the  jury.    Who  can  say  what 
force  and  effect  such  hearsay  statements  may  have  had  upon  the 
minds  of  jurors,  considering  a  case  in  which  the  testimony  of  the 
witness^  who  really  appeared  before  them  was,  upon  the  vital 
issue  in  the  case,  so  painfully  conflicting?     That  the  evidence 
was  open  to  the  objection  that    it  was  hearsay,  there  can  be  no 
doubt.     Its  admission  absolutely  required  the  grant  of  a  new 
trial.     That  the  court  told  the  jury  that  it  was  admitted  only 
for  the  purpose  of  accounting  for  the  nonproduction  of  witnesses 
does  not  affect  the  question  of  its  admissibility.     It  would  open 
a  very  wide  door  for  the  introduction  of  hearsay  testimony  to 
hold  that  testimony  of  this  character  was  admissible  for  such  a 
purpose.    All  that  a  party  would  have  to  do  to  get  before  the  jury 
onswom  statements  of  persons  shown  to  have  been  present  when  a 
given  transaction  was  alleged  to  have  occurred,  tending  to  show 
that  it  did  not  occur,  would  be  to  introduce  a  witness  who  would 


Digitized  by  VjOOQ IC 


78  Steebt  Railway  Reports.  [Vol.  2 

swear  that  he  had  seen  such  persons,  and  they  had  told  him  that 
they  knew  nothing  about  such  an  occurrence.  Neither  the  plain- 
tiff nor  the  defendant  was  under  any  legal  obligation  to  introduce 
as  witnesses  all  the  persons  who  were  on  the  car  at  the  time  of 
the  alleged  occurrence,  and  so  neither  was  required  to  account 
for  the  nonproduction  of  such  persons  as  witnesses.  Besides,  if 
either  had  been  imder  any  obligation  to  account  for  the  nonpro- 
duction of  such  persons,  this  was  not  the  way  in  which  to  do  it. 
If  production  were  required,  nonproduction  could  not  be  excused 
upon  such  a  groimd,  and  hearsay  evidence  would  be  none  the  less 
inadmissible.  The  way  to  accoimt  for  the  nonproduction  of  a 
witness  is  to  show  inability  to  produce  him.  To  sustain  the 
ruling  of  the  court,  the  defendant  in  error  cites  Richmond  &  Dan- 
ville  R.  Co.  V.  Oamer,  91  Ga.  27,  16  Atl.  110.  In  reference  to 
this  citation,  it  is  sufficient  to  say  that  there  the  absent  witness 
was  the  plaintiff's  wife,  and  he  accounted  for  her  nonproduction 
by  simply  showing  that  she  was  detained  at  home  by  reason  of 
the  sickness  of  her  children.  The  question  of  the  admissibility 
of  hearsay  evidence  was  not  involved. 
Judgment  reversed. 


^Atlanta  Railway  £  Power  Co.  v.  Owens. 
(Georgia  —  Supreme  Court.) 

1.  AnoBifKT's  liOBN;  Bnvobcbmsnt  OF  SuiT. —  While  attomeys-at-law  have 

the  same  right  and  power  oyer  suite  brought  in  behalf  of  their  dioita 
to  enforce  their  lien  for  fees  as  their  clients  have,  and  such  suits  maj 
be  prosecuted  for  the  benefit  of  the  attorney  having  a  lien  notwithstand- 
ing a  settlement  between  the  parties  to  the  suit,  made  without  the 
knowledge  or  consent  of  the  attorney,  still  there  can  be  no  recovery  in 
behalf  of  the  attorney,  unless  the  evidence  is  of  such  a  character  as 
would  have  authorized  a  recovery  by  the  client  if  the  suit  were  still 
proceeding  for  his  benefit. 

2.  Etidkncb;  New  Tbial. —  The  evidence  being  of  such  a  character  that  a 

recovery  in  behalf  of  the  plaintiff  would  not  have  been  authorised,  a 
finding  in  favor  of  the  attorneys,  who  were  prosecuting  the  suit  to 
enforce  their  lien  for  fees,  was  unauthorised,  and  the  court  erred  in  not 
granting  a  new  trial. 

(Qyllabus  by  the  court.) 
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by  deiendant  from  judgment  for  plaintiff.     Decided  March  20,  1004. 
Reported  119  Ga.  833,  47  S.  E.  214. 

Rosier  &  Brandon,  Walter  T.  Colquitt,  and  B.  J.  Conyers,  for 
plaintiff  in  error. 

Waites  &  Howard  and  Westmoreland  Bros,,  for  defendant  in 
error. 

Opinion  by  Cobb,  J. 

The  plaintiff  sued  the  street  railway  company  for  damages. 
While  the  suit  was  pending,  the  defendant  paid  to  the  plaintiff 
a  sum  of  money  in  full  satisfaction  of  her  demand,  and  she  signed 
a  paper  releasing  the  company  from  all  liability  to  her.  This 
settlement  was  made  without  the  knowledge  or  consent  of  her 
attorneys,  and  they  are  prosecuting  the  suit  to  enforce  their  lien 
for  fees.  The  law  authorizes  an  attorney  who  has  a  lien  upon  the 
suit  to  prosecute  it  for  the  purpose  of  enforcing  the  payment 
of  his  fees-  QAv.  Ctede  1895,  §  2814  (2).  When  the  suit  is  so 
prosecuted,  there  can  be  no  recovery  for  fees,  unless  the  evidence 
is  of  such  a  character  as  that  a  recovery  in  behalf  of  the  client 
would  have  been  authorized  if  the  suit  were  still  proceeding  for 
his  benefit.  The  injuries  to  the  plaintiff  were  the  result  of 
a  collision  between  a  carriage  in  which  the  plaintiff  was  being 
driven  and  one  of  the  cars  of  the  defendant  company.  The  colli- 
sion occurred  on  the  2d  day  of  September,  1901,  about  7  o^clock 
in  the  evening,  and  at  a  point  not  at  a  street  crossing.  The  cir- 
cumstances under  which  the  collision  occurred  are  best  told  in 
the  language  of  the  plaintiff  herself,  in  the  following  extracts  from 
her  testimony: 

"  I  WM  coming  back  along  Grant  street.  The  city  lights  had  been  lighted. 
I  was  coming  in  from  Grant  Park  down  Grant  street,  and  before  I  got  to 
Glenn  street  I  saw  a  large  covered  wagon  ahead  of  me,  so  I  could  not  pass. 
Of  course  I  had  to  tnm,  and  I  just  drove  diagonally  across  the  track,  and 
after  I  got  on  the  track  I  saw  the  car  was  coming  so  close,  and  I  whipped  my 
borse  up,  and  before  I  got  off  the  car  struck  me."  **  The  character  of  that 
covered  wagon,  aa  to  obstructing  my  view  up  the  street  in  front  of  me,  was 
todi  that  I  could  see  the  light  of  the  car,  but  could  not  see  the  car  itself. 
I  saw  the  light  of  the  car  before  I  drove  upon  the  track.  I  knew  the  car  was 
:  and  saw  the  li^t."    **  I  saw  the  Ught  of  the  car  coming  down  there. 
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and  heard  the  car  before  I  turned  on  the  track.  Before  I  turned  on  the  track 
I  saw  the  light  of  the  car,  and  heard  it  too.  I  saw  the  light  of  the  car,  and 
heard  it,  before  I  turned  onto  the  tracks.  I  didn't  know  how  close  it  was  on 
me  until  I  drove  on  the  track.  I  knew  the  car  was  coming,  howerer.  I 
heard  the  car  coming,  and  saw  the  light  of  the  car  itself.  The  car  was  lit 
up.  It  had  a  headlight  on  it.  After  I  drove  on  the  track,  everything  hap- 
pened so  quickly  I  don't  remember  much  what  happened."  "When  I  first 
knew  the  car  was  coming  I  was  between  Glenn  and  Georgia  avenue.  Ttie 
car  was  beyond  Glenn  street.  What  called  my  attention  to  it  was  I  saw  the 
reflection  of  the  light.  I  didn't  see  the  car  until  I  drove  upon  the  track  — 
not  until  I  drove  on  the  track.  I  did  see  it  then.  I  didn't  see  it  until  I 
drove  on  the  track.  I  didn't  look  for  it  before  I  drove  on  the  track.  I 
couldn't  see  it  at  all,  if  I  had.  The  wagon  obstructed  the  view.  After  I  got 
on  the  track,  the  wagon  was  not  in  my  way.  I  drove  diagonally  across 
from  behind  the  wagon.  I  didn't  see  the  car  until  I  got  on  the  track.  I 
heard  the  car,  and  I  saw  the  reflection  of  the  car.  I  attempted  to 
cross  the  track,  because  I  thought  I  had  time  to  get  across.  The  car, 
when  I  flrst  saw  it  after  I  got  on  the  track,  was  beyond  Glenn  street. 
I  was  at  the  comer  of  Glenn  almost^  I  couldn't  tell  exactly.  I 
couldn't  tell  you  how  far  from  the  crossing  I  was.  I  was  right  at  Mrs. 
Bums'  house;  that  is  all  I  can  say.  It  was  not  flfty  feet,  though."  ''Q. 
You  say  when  you  flrst  saw  this  car  it  was  beyond  Glenn  street?  A.  Tea, 
sir.  Q.  Have  you  any  idea,  when  you  flrst  drove  up  there,  how  far  the  car 
was  from  you?  A.  No,  sir;  it  was  right  on  me.  It  ran  up  on  me  before 
I  could  get  across.  Q.  When  you  went  to  drive  across,  have  you  any  idea 
how  far  it  was  "from  you?  A.  The  only  thing  I  know  is  it  was  beyond 
Glenn  street."  "Q.  You  say  you  heard  this  car  coming?  A.  Yes,  sir.  Q. 
Did  you  see  the  car?    A.  I  saw  the  reflection  of  the  light  up  the  car  track." 

An  ordinance  of  the  city  prohibited  the  company  from  running 
its  cars  at  the  place  where  the  collision  occurred  at  a  greater  rate 
of  speed  than  fifteen  miles  per  hour,  and  there  was  evidence  from 
which  the  jury  could  find  that  the  car  was  being  run  at  a  greater 
rate  of  speed  than  the  ordinance  authorized.  In  other  words, 
there  was  evidence  authorizing  the  jury  to  find  that  the  company 
was  negligent.  The  question  to  be  determined,  therefore,  is 
whether  the  plaintiff,  notwithstanding  the  defendant's  negligence, 
has  been  guilty  of  such  negligence  as  to  preclude  a  recovery.  In 
determining  this  question  we  must  look  to  her  testimony.  If  a 
person  testify  in  his  own  behalf,  and  there  are  material  conflicts 
and  contradictions  in  his  testimony,  he  is  not  entitled  to  recover 
if  he  be  the  plaintiff,  imless  that  portion  of  his  testimony  which 
is  least  favorable  to  his  contention  is  of  such  a  character  as  to 
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authorize  a  recovery  in  his  behalf.     The  rule  just  referred  to 
was  first  laid  down  in  the  case  of  Western  &  Atlantic  R,  Co.  ▼• 
Evans,  96  Ga.  481,  23  S.  E.  494.    It  was  recognized  and  approved 
in  Freyermuth  v.  Railroad  Co.,  107  Ga.  32,  32  S.  E.  668,  and 
Southern  Bank  v.  Ooette,  108  Ga.  796  (2),  33  S.  E.  974.     Ap- 
plying this  rule  to  the  plaintiff's  testimony,  the  case  presented 
shows  that  at  the  time  she  drove  upon  the  track  she  knew  the  car 
was  approaching,  both  from  the  noise  and  the  light,  though  her 
view   of  the  track  was  obstructed  by  the  wagon.     Under  such 
circumstances,  any  prudent  person  would  have  taken  some  pre- 
caution to  ascertain  how  near  the  car  was  from  the  point  where 
the  attempt  to  cross  was  to  be  made,  and  to  attempt  to  cross  under 
the  circumstances  indicated  by  the  plaintiff's  testimony,  where 
she  had  full  knowledge  that  the  car  was  approaching,  and  did  not 
know  how  near  or  how  far  it  was,  or  at  what  rate  of  speed  it 
was  running,  was  such  an  act  of  negligence  on  her  part  as  would 
preclude  a  recovery  by  her.     She  should  at  least  have  taken  the 
precaution  to  ascertain  how  near  the  car  was  before  attempting 
to  cross  the  track,  when  she  was  on  notice,  both  by  the  noise  and 
the  light  of  the  car,  that  it  was  approaching.     This  seems  to  be 
a  case  where  the  plaintiff,  knowing  the  danger,  deliberately  took 
the  risk  of  being  able  to  cross  before  the  car  could  reach  the  point 
where  she  intended  to  cross,  and  made  an  error  of  judgment  as 
to  the  time  that  would  elapse  before  the  crossing  could  be  made 
or  before  the  car  could  reach  that  point     Such  an  attempt,  under 
such  circumstances,  was  an  act  of  gross  negligence  on  her  part, 
and  evidenced  such  a  lack  of  prudence  as  to  entirely  defeat  a  re- 
covery by  her.    In  her  testimony  she  says,  "  I  attempted  to  cross 
the  track  because  I  thought  I  had  time  to  get  across.'^    And  in 
another  part  of  her  testimony  she  says  that  she  did  not  see  the 
car  until  she  drove  upon  the  track.     This  case  is  very  much  like 
that   of   Southern  Ry,    Co.  v.  Blake,   101   Ga.  217,'  29    S.    E. 
288,  and  is  to  be  distinguished  from  the  case  of  Western  £  At- 
lantic R.  Co.  V.  Ferguson,  113  Ga.  708,  39  S.  E.  306,  54  L.  K.  A. 
802,  by  reason  of  the  fact  that  in  the  latter  case  the  plaintiff 
took  the  precaution  to  look  down  the  track  before  attempting  to 
croes^  and  at  the  time  he  looked  the  train  was  not  in  sight,  nor 
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could  it  have  reached  the  point  where  he  desired  to  cross  before 
he  had  time  to  cross  if  it  had  been  run  at  a  lawful  rate  of  speed. 

The  plaintiff  having,  in  our  opinion,  failed  to  take  such  pre- 
cautions for  her  safety  as,  under  the  circumstances,  an  ordinarily 
prudent  person  would  have  taken,  she  would  not  be  entitled  to 
recover,  notwithstanding  the  car  may  have  been  run  at  an  un- 
lawful rate  of  speed  at  the  time  of  the  collision.  As  the  plain- 
tiff would  not  have  been  entitled  to  recover  for  her  own  benefit, 
the  attorneys  had  nothing  upon  which  their  lien  could  operate, 
and  the  court  erred  in  not  setting  aside  the  verdict  in  favor  of 
their  lien. 

Judgment  reversed. 


North  Chicago  Street  Railway  Co.  v.  Johnson. 
( lUinois  —  Supreme  Court. ) 

iNSTKUCnON  AS  TO  DUTT  OF  EMPLOYEES  TO  AVOH)  InJUBDES  TO  PERSONS  ON* 

THE  Stbeets.1 — The  plaintiff's  intestate^  a  boy  of  four  years  of  age, 
while  crossing  the  tracks  of  the  defendant  was  struck  and  killed  by 
one  of  its  cars.  An  instruction  to  the  effect  that  it  is  the  duty  of  the 
company's  servants  in  operating  its  cars  upon  the  public  streets  "to 
be  on  the  lookout  and  to  take  reasonable  measures  to  avoid  injuries 
to  perscms  on  the  streets  **  is  not  objectionable.  Such  instruction  is 
based  upon  the  duty  of  the  company  to  recognize  the  fact  that  persons 
have  a  right  to  the  lawful  use  of  the  street,  and  to  run  its  cars  in 
such  manner  as,  in  the  exercise  of  reasonable  care,  to  avoid  injury 
to  them. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  October  26,  1003. 
Reported  205  111.  32,  68  N.  E.  463. 

John  A.  Rose  and  Louis  Boisot  (W.  W.  Chirley,  of  counsel)^ 
for  appellant 

John  F.  Waters,  for  appellee. 

Opinion  by  Wilkin,  J. 

Appellee,  in  an  action  against  appellant  in  the  Superior  Court 
of  Cook  county,  recovered  a  judgment  for  causing  the  death  of 

1.  As  to  the  liability  for  failure  of  motorman  to  exercise  proper  care  in 
avoiding  collision  see  Hiarrington  v.  Los  Angeles  Ry.  Co.,  2  l^t.  Ry.  Rep.  22, 
and  the  cases  reported  in  this  series  cited  in  a  note  to  that  case. 
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his  intestate.  The  deceased  was  a  boy  four  years  old,  and  while 
crossing  the  track  of  appellant  at  the  crossing  of  Center  and 
Sedgwick  streets  and  Lincoln  avenue,  in  the  city  of  Chicago, 
on  the  23d  day  of  October,  1894,  was  struck  and  killed  by 
one  of  appellant's  cars.  There  have  been  three  trials  of  the 
case,  each  of  which  resulted  in  a  verdict  for  plaintiff,  the 
first  being  set  aside  by  the  trial  court  and  the  second  reversed 
upon  appeal  to  the  appellate  court.  The  third  trial  resulted 
in  a  verdict  for  $3,600,  upon  which,  after  a  remittitur  of  $750, 
judgment  was  rendered  for  $2,750.  From  a  judgment  of  affirm- 
ance rendered  by  the  appellate  court,  appellant  prosecutes  this 
further  appeal. 

The  sole  ground  of  reversal  here  urged  is  that  the  trial  court 
erred  in  its  instructions  to  the  jury.  The  second  and  fourth  in- 
structions given  to  the  jury  at  the  request  of  the  plaintiff  are 
objected  to.  The  second  is  to  the  effect  that  it  is  the  duty  of  the 
company's  servants,  in  operating  its  cars  upon  the  public  streets, 
"  to  be  on  the  lookout  and  to  take  reasonable  measures  to  avoid 
injuries  to  persons  on  the  streets.''  It  is  in  conformity  with  the 
law  as  annoimced  by  this  court  in  Chicago  City  Ry.  Co.  v.  Jenr 
nings,  157  HI.  274,  41  N.  E.  629,  and  North  Chicago  Electric 
Ry.  Co.  V.  Peuser,  190  HI.  67,  60  N".  E.  78.  The  instruction  is 
not  calculated  to  give  the  jury  to  understand  that  the  right  of  the 
deceased  in  the  street  was  superior  to  that  of  the  street  car  com- 
pany, as  contended  by  counsel  for  the  appellant,  nor  did  it  re- 
quire the  gripman  who  was  in  control  of  the  car  to  look  in  any 
particular  direction,  as  is  assumed  in  the  argument.  It  imposed 
upon  the  company  the  duty  of  recognizing  the  fact  that  persons 
had  a  right  to  the  lawful  use  of  the  street,  and  in  running  its  cars 
to  take  reasonable  care  to  discover  such  persons  and  avoid  injury 
to  them.  There  was  no  error  in  giving  the  second  instruction. 
The  fourth  relates  to  the  damages,  and  is  almost  a  literal  copy  of 
an  instruction  approved  by  this  court,  adopting  the  opinion  of  the 
appellate  court,  in  Baltimore  &  Ohio  Southwestern  Ry.  Co.  v. 
T%en,  159  HI.  535,  42  N.  E.  971.    It  was  properly  given. 

The  judgment  of  the  appellate  court  will  be  affirmed.  Judg- 
ment affirmed. 
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Chicago  Union  Traction  Co.  v.  Fortier. 
(IllinoiB  —  Supreme  Court.) 

1.  Instbuction  a8  to  Physical  Ailment  Resulting  fbom  Injury. —  An 

instruction  to  the  effect  that  whether  or  not  an  ailment  complained 
of  by  the  plaintiff  is  the  result  of  the  accident  causing  the  personal 
injuries  for  which  the  suit  is  brought,  must  be  determined  by  the  jury 
from  the  evidence,  and  that  such  questions  are  solely  and  exclusively 
for  the  jury  and  they  must  determine  them  from  the  evidence,  and 
from  that  alone,  is  not  erroneous. 

2.  Expert  Testimony  as  to  Whether  Plaintiff  was  Feigning. —  Where 

experts  called  by  the  plaintiff  were  questioned  upon  cross-examination 
for  the  purpose  of  establishing  the  theory  that  the  plaintiff  was  feign- 
ing to  a  large  extent  the  injury  complained  of,  it  is  competent  upon 
redirect  examination  for  the  plaintiff  to  ask  such  witnesses  as  ex- 
perts whether  from  their  knowledge  of  the  case  and  from  tests  and 
observations  made  by  them  while  examining  the  plaintiff,  it  was  their 
opinion  that  the  plaintiff  was  feigning  such  injuries. 

Appeal  by  defendant  from  judgment  of  the  Appellate  Court,  affirming  a  judg- 
ment for  the  plaintiff.  Decided  October  26,  1903.  Reported  205  111.  305, 
68  N.  E.  948. 

John  A,  Rose  and  Louis  Boisot  (W.  W,  Ourley,  of  counsel), 
for  appellant. 

Oemmill  &  Foell,  for  appellee. 

Opinion  by  Kicks,  J. 

This  is  an  action  on  the  case,  commenced  in  the  Superior  Court 
of  Cook  county,  to  recover  damages  for  injuries  sustained  by 
appellee  while  a  passenger  on  a  street  car  operated  by  appellant. 
A  judgment  for  $10,000  was  rendered  in  the  trial  court,  which, 
upon  appeal  to  the  Appellate  Court  for  the  First  District,  was 
aflSrmed,  and  this  further  appeal  is  prosecuted  by  appellant. 

The  only  errors  assigned  and  discussed  are  the  refusing  of  the 
first  and  second  instructions  oflFered  by  appellant,  the  modification 
by  the  court  of  appellant's  third  instruction,  and  also  the  admis- 
sion of  certain  evidence  offered  by  appellee,  which  is  hereinafter 
referred  to. 
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The  first  instruction  is  fully  covered  by  the  third  instruction 
as  modified  by  the  court.  The  second  instruction  was  covered, 
in  all  its  essential  features,  by  the  sixteenth,  seventeenth,  eigh- 
teenth, and  twenty-third  instructions  given  by  the  court  at  the 
request  of  appellant.  The  third  instruction  was  modified  by  the 
court  by  expunging  the  parts  printed  in  italics  and  by  adding 
the  parts  between  brackets.  It  was  as  follows:  "(3)  The  jury 
are  instructed  that  with  respect  to  the  ailments  and  disabilities 
claimed  for  the  plaintiff  in  this  case  the  burden  of  proof  is 
upon  the  plaintiff  in  that  respect,  as  it  is  with  respect  to  the  ques- 
tion of  liability,  to  show,  by  a  preponderance  of  the  evidence,  not 
only  that  such  ailments  really  exist  or  have  existed,  but  also  that 
such  ailments  and  disabilities  are  the  result  of  the  action  in  ques- 
tion ;  and  the  burden  of  proof  is  not  upon  the  defendant  to  show 
that  such  alleged  ailments  do  not  proceed  or  arise  from  any  other 
cause.  The  jury  are  further  instructed  that  they  have  no  right 
to  guess  or  conjecture  that  any  ailment  complained  of  by  the 
plaintiff  is  the  result  of  this  accident.  [Whether  it  is  or  not 
must  be  determined  by  the  jury  from  the  evidence.]  The  jury 
are  not  to  understand  from  this  [or  any  other]  instruction  that 
the  court  intends  to  intimate  that  the  plaintiff  has  such  disabili- 
ties as  is  claimed,  or  that  the  defendant  is  or  is  not  in  any  manner 
liable,  or  to  intimate  any  opinion  upon  that  or  any  other  question 
of  fact  in  this  case.  [All  such  questions  and  matters  are  solely 
and  exclusively  for  the  jury,  and  they  must  determine  them  from 
the  evidence,  and  from  that  alone.]"  We  are  unable  to  see  any 
error  in  thus  modifying  this  instruction. 

It  is  also  assigned  as  error  that  the  trial  court  improperly 
permitted  two  expert  witnesses  produced  by  appellee  to  give, 
on  redirect  examination,  their  opinions  as  to  whether  the  plaintiff 
was  feigning.  Two  objections  are  made  to  this  evidence :  First, 
because  it  was  directed  to  a  mental  process,  about  which  the  wit- 
nesses could  not  know;  and,  second,  because  it  was  usurping  the 
province  of  the  jury  by  asking  the  witnesses  to  give  their  opinions 
upon  the  very  question  which  the  jury  were  impaneled  to  decide. 
It  appears  from  the  evidence  that  on  flexing  appellee^s  right  leg 
there  was  a  sudden  jump  at  the  hip  joint,  which  assumed  some- 
what the  characteristics  of  a  dislocation  at  the  hip  joint,  but  which 
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apparent  dislocation  proved  to  be  fallacious;  that  a  close  exam- 
ination disclosed,  not  a  true  dislocation  of  the  joint,  but  rather 
s>  dislocation  of  the  large  muscle  which  covers  the  outside  of  the 
thigh  bone.  This  apparent  dislocation  of  the  joint  took  place 
when  appellee  moved  her  leg  in  the  motion  she  would  naturally 
go  through  in  making  an  attempt  to  walk,  and  was  of  such  a 
serious  nature  that  it  prevented  her  from  walking  except  with  the 
aid  of  crutches.  This  sudden  jump  was  by  these  experts  at- 
tributed to  an  overstretching  of  the  covering  of  this  large  muscle, 
or  to  the  actual  tearing  of  that  covering,  together  with  a  probable 
overstretching  of  the  ligaments  of  the  hip  joint,  and  perhaps  a 
tear  in  one  of  those  ligaments.  One  of  the  experts  called  by  the 
appellee  on  cross-examination  stated  that  he  had  never  seen  a 
case  like  this  one,  and  had  never  read  of  one,  and  distinguished 
the  case  of  appellee,  who  was  suffering  from  a  dislocation  of  the 
muscle,  from  the  so-called  "voluntary  dislocations  of  the  hip 
joint,"  which  latter  dislocation  appears  to  be  mentioned  in  a  num- 
ber of  text-books  on  surgery.  Upon  cross-examination  of  these 
witnesses  by  counsel  for  appellant  it  plainly  appeared  that  ap- 
pellant rested  its  defense  upon  the  theory  that  the  plaintiff  was 
feigning  to  a  large  extent  the  injury  complained  of,  and  on 
such  examination  a  number  of  questions  were  asked  them  seek- 
ing to  establish  this  theory.  Upon  redirect  examination,  counsel 
for  appellee  then  asked  such  witnesses  as  experts,  and  based  upon  ■ 
their  knowledge  of  the  case  and  tests  and  observations  made 
while  examining  appellee,  whether  or  not  the  action  of  the  muscle 
was  voluntary  or  involuntary  on  the  part  of  appellee,  to  which 
they  replied  that  in  their  opinion  such  movement  was  involuntary, 
and  not  feigned.  As  we  understand  the  record,  these  opinions 
were  not  based  on  the  mental  process  of  the  appellee,  but  were 
founded  upon  their  opinions  as  expert  surgeons  and  examinations 
made  on  the  person  of  the  appellee.  From  the  testimony  of 
these  experts  it  appears  that  from  their  examinations  they  were 
able  to  state  with  more  or  less  certainty  whether  or  not  it  was 
possible  for  the  appellee  to  simulate  this  condition,  and  it  is 
plainly  apparent  that  on  this  matter,  and  from  the  conditions 
described,  one  who  was  not  an  expert  could  not  form  an  intelli- 
gent opinion,  and  there  was,  therefore,  no  error  in  admitting  this 
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t^timonj.    Chicago,  Burlington  &  Quincy  R.  Co.  v.  Martin,  112 
IlL  16. 

As  no  other  errors  are  raised  on  this  record,  the  judgment  of 
the  Appellate  Court  will,  therefore,  be  affirmed.  Judgment 
affirmed. 


Parson  v.  Fogg. 

(lUinoie  —  Supreme  Court.) 

AauxMSirr  wftr  Street  Bailwat  Company  to  Pave  Shiebts;  Ultea 
Vibes;  Specoio  Psrfobmancb. —  Under  Illinois  Rev.  Stat.,  chap.  24, 
S  63,  city  councils  are  vested  with  the  exclusive  power  to  pave,  grade, 
curb,  improve,  and  regulate  the  streets.  A  street  railway  company 
has  no  power  to  enter  into  an  agreement  vnth  the  owners  of  property 
abutting  on  streets  to  pave  the  streets  through  which  its  tracks  are 
laid.  Such  a  contract  is  ultra  vires,  and  cannot  be  specifically  en- 
forced. 

Appeal  by  defendants  from  judgment  afl&rming  a  decree  for  the  complainants. 
Decided  October  26,  1903.    Reported  205  HI.  326,  68  N.  E.  755. 

Statement  of  facts  by  Maqbitdeb,  J. 

This  is  a  bill  filed  in  the  Circuit  Court  of  Cook  county  on  July  21,  1897, 
against  the  Calumet  Electric  Street  Railway  Company,  John  Farson,  Arthiur 
B.  Leach,  Levi  H.  Fuller,  John  C.  McKeon,  and  Idea  L.  Hammond,  ad- 
mimstratrix  of  William  A.  Hammond,  deceased,  for  the  purpose  of  enforcing 
tile  specific  performance  of  the  following  agreement,  to  wit: 

"This  memorandum  of  agreement,  made  and  entered  into  by  the  under- 
ngned  this  17th  day  of  September,  A.  d.  1895,  witnesseth: 

"That  whereas,  the  Caltmiet  Electric  Street  Railway,  a  corporation,  has 
made  application  for  a  franchise  or  a  license  to  build  a  one  or  two-track 
electric  railway  on  Cheltenham  Place  from  the  easterly  line  of  Bond  avenue 
to  a  point  four  hundred  and  eighty  feet  easterly  therefrom,  in  Chicago, 
Illinois;  and  whereas,  the  said  corporation  has  agreed  with  the  under* 
signed,  Simon  F.  Fogg  and  William  C.  Kinney,  who  are  the  owners  of 
loU  172,  173,  174  and  175  in  WestfalFs  subdivision,  etc.,  •  •  •  and  the 
eighty  feet  in  width  east  of  and  adjoining  said  lots  172  and  174,  to  cut, 
grade,  curb,  macadam  and  build  the  cross-walks  in  said  Cheltenham  Place 
from  curb  to  curb  from  said  Bond  avenue  to  said  point,  the  work  to  be  of 
imiform  width  throughout,  according  to  the  specifications  hereto  attached 
aM  her^ty  made  a  part  hereof,  in  consideration  for,  and  in  full  payment 
c^  the  damages  which  said  Fogg  and  Kinney  will  incur  in  connection  with, 
*Bd  by  reason  of,  the  construction  of  said  railway  on  said  Cheltenham 
PUee,  if  the  said  corporation  shall  secure  said  ordinance;   and  whereas, 
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the  undersigned,  Farson,  Leach  &  Co.,  being  interested  in  said  corporation 
and  in  the  securing  of  said  franchise  and  the  construction  of  said  road, 
to  secure  the  faithful  performance  of  said  agreement  by  said  corporation 
on  or  before  September  1,  1896,  if  it  shall  secure  said  franchise  in  the 
meantime,  have  placed  their  certified  check  for  $1,000.00,  drawn  upon  the 
National  Bank  of  Illinois,  and  made  payable  to  William  A.  Hammond,  vice- 
president,  as  trustee,  to  secure  the  faithful  performance  of  said  agreement; 

"  Now  therefore,  in  consideration  of  the  premises,  it  is  mutually  agreed 
between  the  undersigned  that,  if  said  corporation  shall  complete  said  cut- 
ting, grading,  curbing,  macadamizing  and  cross-walks  according  to  the 
specifications  hereto  attached  as  aforesaid,  on  or  before  September  1,  1896» 
the  said  William  A.  Hammond  shall,  when  said  work  is  fully  completed 
according  to  said  speaifications,  return  said  check  to  said  Farson,  Leach 
&  Co.  If  said  corporation  shall  not  secure  the  said  franchise  or  license  and 
shall  have  withdrawn  its  application  therefor,  and  returned  to  said  Fogg  and 
Kinney  their  petition  to  the  city  council  to  grant  said  franchise  or  license 
to  said  corporation,  then  said  check  shall  be  returned  to  said  Farson,  Leach 
&  Co.  If  said  corporation  has  acquired  on  or  before  September  1,  1896, 
said  franchise  or  license,  and  neither  it,  nor  the  said  Farson,  Leach  &  Co. 
has  completed  said  work  according  to  said  specifications,  said  check  shall 
thereupon  be  endorsed  by  said  Hammond,  or  his  successor  as  vice-president 
of  said  bank,  and  delivered  to  said  Fogg  and  Kinney  by  said  Hammond  or 
his  successor,  and  said  bank  shall  pay  the  same  to  said  Fogg  and  Kinney 
upon  said  endorsement  when  made  by  said  Hammond  or  his  said  successor, 
and  said  Fogg  and  Kinney  shall  have  and  hold  said  stun  of  $1,000.00  aa 
and  for  liquidated  damages  for  the  failure  of  said  corporation  or  said 
Farson,  Leach  &  Co.  to  do  said  work.  The  said  work  shall  be  done  in 
accordance  with  said  specifications  to  the  satisfaction  of  said  Fogg  and 
Kinney.  In  case  said  company  be  restrained  by  any  court  from  proceeding 
as  above  specified,  then  the  time  to  complete  said  work  shall  be  correspond- 
ingly extended,  but  not  in  all  longer  than  ninety  days  from  September  1, 
1896. 

*'This  agreement  shall  be  binding  upon  the  heirs,  representatives  and 
assigns  of  the  undersigned. 

**  In  witness  whereof,  the  tmdersigned  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

"Simon  F.  Fooa,  [Seal.] 

"William  C.  Kinney,     [Seal.] 
"Per   Simon  F.   Fooa.     [Seal.] 

"The  Calumet  Electric  Street  Railway  Company  for  value  received  hereby 
acknowledge  that  it  has  agreed  to  do  said  work  according  to  said  specifica- 
tions, as  in  the  foregoing  memorandum  is  stated,  and  upon  the  conditions 
therein  recited. 

"Calumet  Electric  Street  Railway  Co. 

"John  Fab80N«  Gen.  Manager." 
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The  spedilcations^  attached  to  the  contract,  provide  that,  whenever  cut- 
ting oceors,  the  earth  most  be  excavated  to  such  depth  as  the  engineer  may 
direct,  and  the  surface  graded  to  stakes  to  be  given  by  him;  that,  before 
paTii^y  the  street  should  be  graded  to  conform  to  stakes  or  profiles  to  be 
given  by  the  engineer  in  charge,  and  thoroughly  flooded,  rammed,  and  rolled, 
to  give  it  a  solid  bed;  that  on  the  roadbed  thus  formed  and  completed  will 
be  spread  a  layer  of  clean,  broken  stone  entirely  free  from  dust  and  dirt, 

not   less   than  in  depth  in  the  center,  and  not  less  than  at 

the  sides  after  being  thoroughly  rolled;  that  the  stones  shall  be  practically 
uniform  in  quality,  etc.;  that  on  the  above  layer  shall  be  spread  limestone 
screenings  or  bank  gravel,  as  designated  by  the  commissioner  of  public 
works,  in  sufficient  quantities  to  fill  up  all  interstices,  and  then  flooded  and 
rolled,  etc.;  that  the  above  to  be  covered  with  medium  limestone,  etc.;  the 
interstices  to  be  filled  with  limestone  screenings,  or  bank  gravel,  and  flooded; 

that  this  layer  shall  not  be  less  than  in  depth  at  the  sides  and  not 

less  than at  the  center,  after  being  thoroughly  rolled;  that  the  cubes 

shall  be  of  best  quality  of  oak  plank,  three  inches  in  thickness  by  fourteen 
inches  in  width,  etc.;  that  there  shall  be  four  crosswalks  at  each  street 
intersection,  three  at  each  half  intersection,  and  one  at  each  and  every  alley, 
to  be  constructed  of  Ottawa  or  Grape  Creek  paving  brick,  or  brick  of  equal 
quality  and  shape;  that  the  brick  shall  be  equal  in  quality  to  standard 
samples  in  the  office  of  the  commissioner  of  public  works,  the  crosswalks  to 
be  formed  under  the  direction  of  the  engineer  in  charge  of  the  street,  and 
to  be  six  feet  in  width;  that  the  brick  must  be  laid  in  uniform  courses, 
etc;  that  wlien  laid  the  pavement  shall  immediately  be  covered  with  clean, 
dry,  sharp  sand  in  proper  quantities,  and  swept  until  all  joints  become 
filled  therewith,  etc.;  that  no  broken  or  cracked  brick  will  be  allowed  to 
remain  in  crosswalks;  that  all  crosswalks  and  their  appurtenances  shall  be 
constructed  by  the  contractor  without  any  extra  charge  for  the  same  over 
and  above  the  price  bid  per  lineal  foot  for  macadam. 

A  joint  and  several  answer  was  filed  to  the  bill  by  the  Calumet  Electric 
Street  Bailway  Company,  John  Farson,  A.  B.  Leach,  Levi  H.  Fuller,  and  John 
C.  McKeon.  The  answer  sets  up  that  the  National  Bank  of  Illinois  was  in  the 
hands  of  a  receiver,  and  that  John  McNulta  was  such  receiver.  Accordingly, 
on  May  7,  1898,  the  appellees,  complainants  below,  filed  a  supplemental  bill 
making  John  McNulta,  receiver  of  the  National  Bank  of  Illinois,  a  party  de- 
fendant. John  McNulta,  receiver  of  the  National  Bank  of  Illinois,  filed  an 
answer. 

It  also  appeared  from  the  answers  that  the  Calumet  Electric  Street  Railway 
Company  was  in  the  hands  of  a  receiver,  but  such  receiver  was  not  made  a 
party  to  either  the  original  or  supplemental  bill. 

The  cause,  after  being  at  issue,  was  referred  to  a  master  in  chancery,  who 
made  findings  substantially  in  accordance  with  the  prayer  of  the  bill.  The 
matter's  report,  after  objections  and  exceptions  thereto,  was  confirmed  by  the 
eonrt,  and  the  final  decree  entered  on  March  22,  1901.    An  appeal  was  taken 
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from  this  decree  to  the  Appellate  Court,  and  the  decree  of  the  Circuit  Court 
was  affirmed.  T^e  present  appeal  is  prosecuted  from  such  judgment  of 
affirmance. 

The  material  facts,  as  gathered  from  the  pleadings  and  proofs,  and  from  the 
master's  report,  and  the  decree  of  the  court,  are  substantially  as  follows: 
The  premises  in  question  were  owned  by  appellees,  Fogg  and  Kinney,  but  the 
legal  title  was  in  Fogg,  Elinney  owning  the  equitable  title  to  an  undivided 
half  of  the  premises.     The  premises  owned  by  appellees  were  on  the  south 
side  of  Cheltenham  place,  and  fronted  toward  the  north  thereon  480   feet. 
That  is  to  say,  the  whole  frontage  of  the  block  on  the  south  side  of  Chelten- 
ham place  between  Bond  avenue  and  Lake  avenue  was  the  property  of  ap- 
pellees.   The  Calumet  Electric  Street  Railway  Company  (hereafter  called  the 
Calumet)   had  applied  to  the  common  council  of  the  city  of  Chicago  for  a 
license  or  ordinance  to  lay  tracks  on  Cheltenham  place  in  front  of  the  prop- 
erty  of  appellees.    The  evidence  tends  to  show  that  the  South  Chicago  City 
Railway  Company   (hereafter  called  the  South  Chicago)   was  also  seeking  a 
right  of  way  on  Cheltenham  place  between  Bond  and  Lake  avenues,  which  was 
one  block.     No  franchise  could  be  obtained  from  the  city  to  construct  and 
operate  a  railway  on  said  street  without  the  consent  of  the  appellees.    Farson 
and  Leach  were  copartners  under  the  name  of  Farson,  Leach  &  Co.,  and  in- 
terested in  the  Caltmiet.    About  September  18,  1895,  Fogg,  representing  the 
appellees,  and  Leach,  representing  the  corporation,  and  Farson,  Leach  &  Co., 
placed  a  duplicate  of  said  agreement  and  a  check  or  order  for  $1,000  in  the 
hands  of  said  Hammond  in  said  national  bank  in  trust,  and  told  Hammond 
that  the  check  was  delivered  to  him  in  trust  for  the  carrying  out  of  the  said 
agreement  between  the  parties,  and  Hammond  received  the  papers  in  trust  for 
such  purpose.    The  bill  alleges  that  the  check  for  $1,000  was  signed  by  Levi 
H.  Fuller,  by  the  name  q|  L.  H.  Fuller,  and  addressed  to  Farson,  Leach  ft 
Co.,  dated  September  18,  1895,  requesting  Farson,  Leach  &  Co.  to  pay  to  the 
order  of  W.  A.  Hammond  $1,000,  and  duly  certified  and  accepted  by  Farson, 
Leach  &  Co.    The  check  thus  described  in  the  bill  differs  from  the  check  de- 
scribed in  the  agreement.     The  bill  alleges  that  the  Calumet  secured  the 
ordinance  for  laying  down  its  tracks  on  September  1,   1896,  and  was  not 
restrained  from  doing  so  by  any  court.     Appellees,  on  December  11,   1896, 
notified  Hammond  that  the  paving  had  not  been  done,  and  requested  him  to 
indorse  and  deliver  the  certified  check  to  them,  the  appellees.    On  December 
21,  1896,  the  National  Bank  of  Illinois  became  insolvent,  and  one  John  C. 
McKeon  was  appointed  receiver  under  the  laws  of  the  United  States,  and  as 
such  receiver  was  succeeded  by  John  McNulta.     On  December  31,  1896,  ap- 
pellees again  notified  Hammond  in  writing  that  the  work  had  not  been  done, 
and  claimed  the  cheeky  and  requested  him  to  indorse  and  deliver  it  to  them. 
Hammond  stated  that  be  had  delivered  the  check  to  the  bank.    The  National 
Bank  of  Hlinois  had  no  interest  in  the  check,  and  the  proof  shows  that  it  was 
in  the  hands  of  one  Frost,  who  acted  as  clerk  for  McNulta,  the  receiver.    Ham- 
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iBond  died  on  January  2,  1897.  The  cheek  was  produced  upon  the  trial  from 
the  hands  of  Frost.  Neither  Farson,  Leach  &  Co.  nor  the  Calumet  Railway 
Gompsjiy  have  done  anything  toward  the  paying  of  said  street  or  the  payment 
of  the  $1,000.  The  Calumet  Company  has  placed  wires  and  tracks  in  Chelten- 
hun  place,  and  is  operating  electric  cars  thereon. 

The  hill  alleges  that  appellees  claimed  that  they  would  incur  damages  to 
their  property  by  reason  of  the  construction  of  the  railway  on  Cheltenham 
^aee,  and  that  the  street  was  to  be  paved,  or  the  $1,000  to  be  paid  in  con- 
nderation  for  and  in  full  discharge  of  said  damages. 

The  answers  deny  that  the  contract  was  executed  for  the  purpose  of  com- 
peosating  appellees  for  the  damages  expected  to  be  incurred  to  their  property. 
The  answers  charge  that  the  appellees  combined  with  the  South  Chicago  Com- 
pany and  with  others  to  extort  money  from  the  Caltmiet  Company,  and  pre- 
▼at  tiie  latter  from  obtaining  from  the  common  council  of  the  city  an 
ordinance  for  building  and  operating  an  electric  railway  in  Cheltenham  place; 
that  appellees  claimed  that  the  South  Chicago  Company  had  offered  them 
peeoniary  inducements  not  to  sign  for  the  frontage  of  the  property  owned  by 
them  in  favor  of  the  Calumet  Company,  but  to  give  to  the  South  Chicago 
Company  their  signature  of  frontage  to  a  petition  to  the  city  of  Chicago  for 
the  right  to  build  a  railway  on  Cheltenham  place;  that  appellees  declared 
that,  unless  the  Calumet  Company  would  do  better  by  them  than  the  South 
Chicago  Company,  appellees  would  not  sign  their  frontage  to  a  petition  for 
the  Calumet  Company;  that  thereupon  appellees  presented  to  the  officers  of 
the  Calumet  Company  a  draft  of  the  contract,  substantially  such  as  that 
vfaieh  is  set  out  in  the  bill  of  complaint,  stating  that  the  terms  of  said  con- 
tnct  were  the  only  terms  on  which  they  would  sign  a  petition,  for  the  front- 
age which  they  claimed  to  own  on  Cheltenham  place,  in  favor  of  the  Calumet 
Company  for  an  ordinance  granting  them  the  right  to  lay  tracks  and  operate 
a  railway  thereon;  that  they  stated  that  they  insisted  upon  the  contract  in 
that  form,  because  it  was  illegal,  and  contrary  to  public  policy,  and  against 
good  morals,  for  them  to  contract  for  a  sale  of  their  signatures  and  consents 
to  the  frontage  of  the  property  which  they  claimed  to  own ;  that  the  officers 
of  the  company  declined  to  sign  said  contract,  but  that  Farson,  its  general 
iDtnager,  made  the  indorsement  thereon  as  above  set  forth.  The  answer 
charges  that  the  consideration  for  the  signing  of  the  contract  by  the  company 
^u  the  signing  by  appellees  of  the  petition  addressed  to  the  city  council  to 
gire  the  Calumet  Company  the  right  to  lay  its  tracks  on  Cheltenham  place  in 
Iront  of  the  property  of  appellees.  The  answers  charged  that  the  firm  of 
Ftnon,  Leach  &  Co.  are  not  made  parties  defendant  to  the  bill,  and  that  the 
receiver  is  not  made  a  party. 

The  answer  admits  that  the  Caltunet  Company  has  received  its  right  to  the 
^»e  of  Cheltenham  place  for  its  electric  road  from  the  city  of  Chicago  under 

ui  ordinance  passed  by  the  common  council.    The  answer  denies  that  there  is 

tay  need  of  a  pavement  upon  Cheltenham  place,  which  is  near  the  lake,  and 

W  of  aand,  and  called  in  the  answer  a  street  de  »oo. 
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The  answer  also  sets  up  that  the  engineer  mentioned  in  the  specifications 
never  gave  or  furnished  to  appellants,  or  the  Calumet  Company,  any  ^ade 
stakes  or  profiles  as  therein  specified,  and  that  the  engineer  of  public  works 
never  had  any  samples  of  brick  in  his  office,  and  never  gave  any  directions  for 
the  laying  of  the  crosswalks  as  stated  in  the  specifications,  and  that,  there- 
fore, appellants  were  never  able  to  comply  with  the  conditions  of  the  contract ; 
that  the  layer  of  clean,  broken  stone  was  not  specified  to  be  of  any  particular 
depth,  either  in  the  center  or  at  the  sides,  and  that  the  contract  was  so 
indefinite  and  uncertain  in  its  terms  that  it  was  impossible  for  appellants  to 
carry  the  same  out,  so  that  a  specific  performance  thereof  could  not  be 
decreed  by  the  court. 

The  answer  also  sets  up  that  the  contract  is  contrary  to  public  policy^  in 
that  by  its  terms  the  appellees  assume  jurisdiction  over  the  public  domain, 
and  to  take  from  the  city  of  Chicago,  having  jurisdiction  over  the  street  in 
question,  the  power  of  controlling  and  maintaining  the  thoroughfare  called 
Cheltenham  place;  that  the  contract  is  in  violation  of  the  city  ordinance, 
which  provides  that  no  individual  or  corporation  shall,  without  the  consent 
of  the  city,  improve  in  any  way  or  change  the  condition  of  its  public  thorough- 
fares; and  that  there  never  has  been  any  ordinance  or  license  passed  by  the 
city,  to  the  appellees  or  any  other  persons,  to  make  the  improvement  contem- 
plated by  the  contract,  and  that,  therefore,  the  contract  is  void;  that,  when 
it  was  made,  the  appellees  well  knew  that  there  was  no  ordinance  authorizing 
the  paving  of  Cheltenham  place  in  the  manner  therein  specified,  and  that, 
imtil  such  ordinance  was  passed  by  the  city^  the  improvement  could  not  be 
made.  The  answer  also  charges  that  the  appellant  cannot  compel  the  specific 
performance  of  the  contract,  and  that  there  is  no  ordinance  by  which  it  can 
be  lawfully  carried  out,  and  that  to  carry  out  the  same  would  be  a  violation 
of  law  and  a  breach  of  the  peace. 

The  final  decree  rendered  by  the  lower  court  found  that  the  contract  had 
not  been  performed  by  the  Calumet  Company,  but  that  they  had  failed  and 
refused  to  perform  it,  and  that  appellees  were  entitled  to  have  from  Farson 
and  Leach  $1,000,  with  interest  at  the  rate  of  5  per  cent,  per  annum  from 
September  1,  1896,  amounting  to  $1,227;  that  the  check  or  draft  for  $1,000 
was  intended  to  be  held  in  escrow  by  Hammond,  to  be  delivered  to  appellees  in 
case  they  became  entitled  to  have  the  same  from  Farson,  Leach  &  Co.;  that 
Hammond  died  before  this  bill  was  filed,  and  that  appellees  had  never  re- 
ceived the  draft,  although  they  had  demanded  it  from  Hammond  in  his  life- 
time, and  after  his  death  from  the  person  into  whose  hands  it  came.  The 
decree  holds  that,  upon  payment  by  Farson  and  Leach  of  the  $1,000  to 
appellees,  the  check  should  be  canceled  and  vacated,  and  Farson,  Leach  &  Co. 
entitled  to  receive  possession  of  it.  The  decree  then  orders  that  Farson  and 
Leach  pay  appellees  within  five  days  $1,227,  with  interest  from  the  date  of 
the  decree,  and  that  Farson,  Leach,  and  the  Calumet  Company  pay  the  costs 
of  the  suit,  etc. 
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Judson  F,  Going  {Daniel  V.  Gallery,  of  counsel),  for  appel- 
lants. 

Alexander  8.  Bradley,  for  appellees. 

Opinion  by  MAORni>EB,  J. 

The  appellees  claim  that  the  contract  of  September  17,  1895, 
here  in  controversy,  was  executed  for  the  purpose  of  compensating 
them  for  the  damages  which  they  expected  that  their  land  front- 
ing on  Cheltenham  place  would  suffer  from  the  laying  down  of 
the  tracks  of  the  Calimiet  Electric  Street  Railway  Company  upon 
said  place.  The  testimony  introduced  by  appellees  tends  to  sus- 
tain this  contention,  and  the  contract  itself  recites  that  the  Calu- 
met Company  agreed  to  pave  the  street  in  pavnient  of  the  damages 
which  appellees  would  incur,  by  reason  of  the  construction  of  the 
railway,  upon  the  street  in  front  of  their  property,  in  case  the 
company  should  secure  an  ordinance  permitting  them  to  lay 
down  their  tracks  there.  On  the  contrary,  the  appellants  claim 
that  the  real  consideration  of  the  contract  was  the  signing  by 
appellees  of  the  petition  of  the  Calimiet  Company  to  the  common 
council  for  permission  to  lay  down  the  tracks.  In  other  words, 
the  appellants  contend  that  they  were  to  pay  $1,000  to  appellees 
for  signing  their  consent  to  have  the  tracks  laid  in  the  street, 
and  that  the  written  contract,  specifying  that  the  consideration 
was  the  damage  expected  to  arise,  was  so  expressed  for  the  pur- 
pose of  covering  up  the  fact  that  appellees  were  selling  their 
consent.  The  testimony  of  the  appellants  strongly  tends  to  sus- 
tain this  contention.  There  is  much  upon  the  face  of  the  contract 
itself  to  suggest  the  theory  contended  for  by  the  appellants.  The 
contract  states  that  application  had  been  made  by  the  Calumet 
Company  to  the  city  for  a  license  to  build  a  track  on  Cheltenham 
place.  Both  parties  must  have  known,  and  did  know,  that  under 
the  law  the  city  council  had  no  power  to  grant  the  right  to  the 
Calumet  Company  to  lay  the  tracks  down  in  Cheltenham  place,  ex- 
cept upon  the  petition  of  the  owners  of  the  land,  representing  more 
than  one-half  of  the  frontage  of  the  street,  or  so  much  thereof  as 
was  sought  to  be  used  for  railroad  purposes.  The  appellees 
owned  all  the  frontage,  amounting  to  480  feet,  on  the  south  side 
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of  the  street  As  we  understand  the  evidence,  the  part  of  tlio 
street  where  the  tracks  were  to  be  laid  was  only  the  length  of  one 
block,  so  that  half  of  the  frontage  was  owned  by  the  appellees. 
The  contract  provides  that,  "  if  said  corporation  shall  not  secrtre 
the  said  franchise  or  license,  and  shall  have  withdrawn  its  ap- 
plication therefor,  and  returned  to  said  Fogg  and  Kinney  their 
petition  to  the  city  council  to  grant  said  franchise  or  license  to 
said  corporation,  then  said  check  shall  be  returned  to  said  Far- 
son,  Leach  &  Co."  It  thus  appears  that  Fogg  and  Kinney  did 
give  to  the  Calumet  Company,  or  to  Farson  and  Leach  for  it,  their 
consent  to  the  laying  of  the  tracks. 

But  while  there  are  many  circumstances  disclosed  by  the  evi- 
dence, and  much  that  appears  upon  the  face  of  the  contract  itself, 
tending  to  create  the  suspicion  that  the  parties  were  trying  to 
avoid  the  effect  of  the  decision  of  this  court  in  the  case  of  Doane 
V.  Chicago  City  By.  Co.,  160  HI.  22,  45  N.  E.  507,  35  L.  R  A. 
588,  yet  we  are  not  prepared  to  say  that  the  evidence  is  clear 
and  convincing  as  to  the  contention  of  either  party  upon  this 
question.    We,  therefore,  pass  no  opinion  upon  it. 

There  is  another  ground,  however,  pleaded  in  the  answers  and 
pressed  upon  our  attention  in  the  argument  filed  in  behalf  of 
appellants,  upon  which,  in  our  opinion,  the  relief  prayed  for  in 
the  bill  in  this  case  ought  to  have  been  denied. 

The  Calumet  Electric  Street  Railway  Company  agreed  with 
the  appellees  to  pave  Cheltenham  place,  a  public  street  in  the  city 
of  Chicago,  for  some  consideration,  which  was  supposed  to  oper- 
ate for  the  benefit  of  appellees.  The  Calumet  Company  is  shown 
by  the  proofs  to  be  in  the  hands  of  a  receiver,  and  that  receiver 
is  not  a  party  to  the  suit.  Waiving,  however,  the  question  whether 
it  was  necessary  to  make  the  receiver  a  party  or  not,  we  are  of 
the  opinion  that  the  Calumet  Electric  Street  Railway  Company 
had  no  power  to  make  any  such  agreement  Nor  has  a  court  of 
chancery  the  power  to  decree  the  specific  performance  of  any 
such  agreement.  It  is  a  well-settled  doctrine  in  this  State  that  a 
city  holds  the  title  to  its  streets  in  trust  for  the  public,  and  can- 
not turn  over  such  streets  to  private  parties  to  be  improved. 
The  power  to  control  and  improve  the  streets  in  the  city  of 
Chicago  is  vested  in  the  city  itself,  or  in  its  common  council. 
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The  seventh  paragraph  of  section  63  of  article  5  of  the  city 
and  village  act,  which  was  in  force  in  1895,  when  the 
ccmtract    here    under    consideration    was    made^    provides    that 

"Tbe  city  ooancil  in  cities,  and  the  president  and  board  of  trustees  in 
Tillages,  ahaU  have  the  following  powers:  •  •  •  Seventh — ^T6  lay  out, 
to  eatabliah,  open,  alter,  widen,  extend,  grade,  pave  or  otherwise  improve 
streets,  alleys,  avenues,  sidewalks,  wharves,  parks,  and  public  grounds,  and 
▼acate  the  same." 

By  the  ninth  paragraph  of  the  same  section,  the  city  council 
has  power  to  regulate  the  use  of  the  streets,  by  the  sixteenth 
paragraph  of  the  same  section  to  provide  for  and  regulate  cross- 
walks, curbs,  and  gutters,  and,  by  the  twenty-fifth  paragraph  of 
the  same  section,  to  provide  for  and  change  the  location,  grade, 
and  crossings  of  any  railroad.  1  Starr  &  C.  Annot.  Stat  1896  (2d 
ed.),  pp.  689,  692,  694,  696,  697,  chap.  24,  par.  63.  The  power 
thus  conferred  upon  the  city  council  to  pave,  grade,  curb,  improve, 
and  r^ulate  the  streets  and  crosswalks  is  vested  exclusively  in 
the  city  council,  and  cannot  be  shared  by  it  with  any  other  body 
or  person.  It  is  obvious,  from  the  various  provisions  above  re- 
ferred to  of  the  city  and  village  act,  that  the  control  of  the  streets 
and  the  power  to  improve  them,  which  are  placed  in  the  hands 
of  the  city  council,  are  left  to  a  large  extent  to  the  discretion  of 
that  body.  The  exercise  of  these  powers  is  so  far  discretionary 
that  the  mode  of  their  exercise  depends  upon  the  will  of  the  city 
oounciL  Tovm  of  Ottawa  v.  Walker,  21  111.  605,  71  Am.  Dec. 
121 ;  Murphy  v.  CUy  of  Peoria,  119  IlL  509,  9  K  E.  895 ;  Grid- 
ley  V.  City  of  Bloomington,  88  HI.  554,  30  Am.  St.  566 ;  City  of 
Chicago  v.  O'Brien,  111  111.  532,  53  Am.  Rep.  640. 

"In  a  bill  for  spedfic  performanee  the  contract  must  be  of  such  a  char- 
acter that  the  court  is  able  to  make  an  efficient  decree  and  enforce  it  when 
made."  3  Pomerqy's  Eq.  Jur.,  §  1405;  Sellers  v,  Greer,  172  111.  649,  60  N.  E. 
246,  40  Lu  R.  A.  589. 

It  is  difficult  to  see  how  a  court  of  equity  could  enforce  the 
contract  involved  in  the  case  at  bar.  If  it  should  require  the 
Calumet  Electric  Street  Railway  Company  to  pave  Cheltenham 
place,  it  would  require  it  to  take  possession  of  a  public  street 
which  belongs  to  the  city  and  is  held  in  trust  by  the  city  for  the 
use  of  the  people.     To  order  the  Calumet  Company  to  take  pos- 
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session  of  this  street  would  be  to  order  it  to  create  an  obstruction 
in  a  public  street,  and  clothe  an  outside  corporation  with  the 
power  which  the  law  vests  in  the  municipality.  It  is  well  settled 
that  the  specific  performance  of  a  contract  will  not  be  decreed 
as  a  matter  of  course,  even  though  a  legal  contract  is  shown  to 
exist.  But  such  specific  performance  rests  entirely  in  the  dis- 
cretion of  the  court  upon  a  view  of  all  the  circumstances.  Chicago 
&  Alton  R.  Co.  V.  Shoeneman,  90  111.  258.  In  Oray  v.  Chicago, 
Milwaukee  &  St  Paul  By,  Co,,  189  111.  400,  59  K  E.  950,  it 
was  said :  "  The  specific  enforcement  of  a  contract  is  not  a  mat- 
ter of  absolute  right,  but  of  sound  discretion  in  the  court." 

It  is  true  that  the  common  council,  in  granting  leave  to  a 
street  railway  company  to  lay  its  tracks  in  the  street,  sometimes 
imposes,  as  a  condition,  that  the  street  railway  company  shall 
keep  the  street  between  its  tracks  paved,  and  perhaps  the  common 
council  might  make  it  a  condition  that  the  street  railway  com- 
pany should  keep  more  of  the  street  tlian  lies  between  its  tracks 
paved  and  in  repair.  But  a  street  railway  company  has  no  power, 
by  virtue  of  its  own  charter,  to  pave  the  streets  of  the  city  outside 
and  independently  of  the  consent  of  the  city  itself.  There  is  no 
provision  in  the  present  contract  that  the  company  was  to  procure 
or  obtain  an  ordinance  from  the  city  permitting  it  to  pave  the 
street.  On  the  contrary,  the  contract  provides  as  follows :  "  The 
said  work  shall  be  done  in  accordance  with  said  specifications  to 
the  satisfaction  of  said  Fogg  and  Kinney."  The  paving  was  not 
to  be  done,  under  the  provisions  of  the  contract,  to  the  satisfaction 
of  the  city  or  its  ofiicers,  but  it  was  to  be  done  to  the  satisfaction 
of  these  appellees,  private  parties  having  no  coptrol  over  the 
street  itself.  Even  if  the  contract  was  a  valid  one,  the  specifica- 
tions, as  charged  in  the  answer,  are  indefinite  and  uncertain  in 
many  of  their  provisions.  The  engineer  who,  by  the  terms  of  the 
specifications,  is  to  give  directions  as  to  the  paving,  is  not  neces- 
sarily the  city  engineer,  nor  does  it  appear  whether  he  is  to  be  an 
engineer  employed  by  the  Calumet  Company  or  by  the  appellees. 

An  offer  was  made,  upon  the  hearing  of  the  cause  below,  to 
produce  in  evidence  the  charter  of  the  Calumet  Electric  Street 
Railway  Company  for  the  purpose  %i  showing  that  it  had  no 
power,  by  the  terms  of  its  charter,  to  engage  in  the  paving  of 
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public  streets.  The  charter  might  well  have  been  admitted,  but, 
independentlj  of  any  provisions  of  the  charter,  it  must  be  true 
that  a  street  railway  corporation  organized  under  the  laws  of 
Illinois,  as  the  Calumet  Company,  is  shown  to  be,  has  no  power 
from  the  very  nature  of  its  organization  to  engage  in  the  business 
of  paving  streets.  This  contract,  therefore,  was  ultra  vires  the 
Calimiet  Electric  Street  Railway  Company.  In  National  Home 
Building  Asm.  v.  Home  Savings  Bank,  181  111.  35,  54  N.  E.  619, 
72  Am.  St.  Eep.  245,  it  was  said : 

"A  contrmet  of  a  corporation  which  is  ultra  vires  in  the  proper  sense  — 
that  is  to  say,  outside  the  object  of  its  creation  as  defined  in  the  law  of  its 
organization,  and  therefore  beyond  the  powers  conferred  upon  it  by  the 
Legislature  —  is  not  voidable  only,  but  whoUy  yoid  and  of  no  legal  effect." 

It  was  held,  in  the  case  last  cited,  that  the  rule  that  a  corpora- 
tion is  estopped  to  make  the  defense  of  ultra  vires  where  it  has 
received  the  benefit  of  the  contract  applies  only  to  cases  where  the 
contract  is  within  its  power  but  there  has  been  a  failure  to  comply 
with  some  r^ulation  or  there  has  been  an  improper  exercise  of 
the  power.     It  was  there  said : 

**li  there  is  no  power  to  make  the  contract,  there  can  be  no  power  to 
ratify  it,  and  it  would  seem  clear  that  the  opposite  party  could  not  take 
away  the  incapacity  and  give  the  contract  vitality  by  doing  something  imder 
it.  It  would  be  contradictory  to  say  that  a  contract  is  void  for  an  abso- 
lute want  of  power  to  make  it,  and  yet  it  may  become  legal  and  valid  as  a 
contract  by  way  of  estoppel  through  some  other  act  of  the  party  under  such 
incapacity,  or  some  act  of  the  other  party  chargeable  by  law  with  notice  of 
the  want  of  power."  See  also  Best  Brewing  Co.  t^.  Klassen,  185  111.  37»  57 
K.  S.  20,  50  L.  R.  A.  765,  76  Am.  St.  Rep.  26. 

Where  a  contract  is  thus  void,  a  court  of  equity  will  not  en- 
force a  specific  performance  of  it. 

A  notable  illustration  of  this  principle  may  be  found  in  the 
case  of  Sellers  v.  Greer,  supra,  where  the  contract  under  con- 
sideration by  the  court  was  a  contract  by  stockholders  to  sell  or 
dispose  of  the  corporate  property  without  authority  or  ratification 
by  the  corporation,  and  such  contract  was  held  to  have  no  bind- 
ing e£Fect ;  and  the  court  there  refused  to  sanction  a  decree  grant- 
ing a  specific  performance  of  it. 

In  HurTbut  v.  Kantzler,  112  HI.  482,  a  bill  was  filed  for 
specific  performance  against  Kantzler,  Crilly  &  Blair,  and  also 
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the  board  of  education,  to  compel  the  assignment  of  a  lease. 
There,  Kantzler  held  a  lease  from  the  board  of  education,  which 
was  not  assignable  without  the  written  consent  of  the  board. 
Kantzler,  however,  gave  to  Hurlbut  a  written  agreement  to  assign 
the  lease,  but  it  was  held  the  agreement  could  not  be  enforced 
against  the  board,  as  it  had  not  assented  to  the  agreement.  In 
disposing  of  the  case  it  is  there  said  (page  488) : 

"  There  is  no  allegation  in  the  bill,  or  proof,  that  the  consent  of  the  board 
of  education  will  be  given,  or  ever  was  given.  •  •  •  Hurlbut,  at  the 
time  he  took  the  contract  from  Kantzler,  knew  that  the  latter  could  not 
transfer  his  leasehold  interest  without  the  express  consent  of  a  third  party, 
against  whom  he  could  claim  no  rights,  legal  or  equitable,  and  consequently 
took  his  contract  under  such  circumstances  as  to  make  its  validity  and 
effectiveness  depend  upon  the  exercise  of  the  will  of  another  under  no  obli- 
gation to  do  any  act  for  him  or  for  his  benefit." 

So,  in  the  case  at  bar,  appellees  knew,  at  the  time  the  present 
contract  was  executed,  that  the  Calimiet  Electric  Street  Railway 
Company  could  not  pave  the  street  without  the  consent  of  the 
city,  even  if  they  could  do  it  with  such  consent.  The  appellees 
took  their  contract  from  the  Calumet  Company,  knowing  that  its 
validity  depended  upon  the  exercise  of  the  will  of  the  city,  a  third 
party.  The  city  of  Chicago  is  not  a  party  to  the  present  bill,  and 
a  contract  to  pave  a  public  street  could  not  be  enforced  without 
making  the  city  of  Chicago  a  party,  if  it  could  be  enforced  at  all. 
Inasmuch,  therefore,  as  the  appellees  accepted  the  contract  with 
full  knowledge  that  it  could  not  bo  enforced  without  the  consent 
of  a  third  party,  and  that  its  validity  depended  upon  the  exercise 
of  the  will  of  a  third  party,  they  cannot  enforce  the  specific  per- 
formance of  such  contract  by  the  present  bill.  The  street  had 
not  been  paved  when  the  present  bill  was  filed  on  July  21,  1897, 
although  by  the  terms  of  the  contract  it  was  to  be  paved  not  later 
than  December  1,  1896.  The  city  did  not  make  it  a  condition 
to  the  grant  to  the  Calumet  Company  of  the  right  to  lay  down 
its  tracks  in  the  street  that  the  company  should  pave  the  street, 
nor  did  the  city  in  any  way  take  any  steps  toward  the  paving  of 
the  street,  or  authorize  any  other  person  or  corporation  to  do  so. 
The  fair  inference,  therefore,  is  that  the  city  did  not  regard  the 
paving  of  the  street  as  a  necessity,  or  as  an  act  to  be  done  for  the 
benefit  of  the  public.     Knowing  all  this  when  they  filed  the 
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praoit  bill,  appellees  were  not  entitled  to  a  specific  performance 
oi  Uie  contract. 

This  being  so,  there  can  be  no  decree  in  the  present  case  for 
damages,  that  is  to  say  for  the  amount  of  the  check  for  $1,000 
and  interest  thereon.  Where,  in  a  bill  for  specific  performance, 
a  court  of  equity  grants  a  decree  for  damages,  the  decree  for 
damages  is  merely  ancillary  to  the  relief  of  specific  performance, 
and  is  the  result  of  granting  that  relief.  But  where  the  bill  makes 
no  case  for  a  specific  performance  and  shows  no  ground  for  such 
relief,  a  court  of  equity  will  not  decree  damages,  because  a  court 
of  equity  does  not  sit  for  the  purpo^  of  entertaining  bills  whose 
only  object  is  to  secure  damages.  The  remedy  in  such  case  is  at 
law,  and  not  in  equity. 

It  has  been  held  in  a  number  of  cases  that  a  bill  for  specific 
performance  will  not  be  retained  to  assess  damages  for  a  failure 
to  perform  a  contract  where  the  complainant,  when  he  filed  the 
bill,  knew  that  the  vendor  had  parted  with  the  title  to  the  prop- 
erty, or  where  the  agreement  is  to  convey  property  which  has  no 
existence,  or  to  which  the  defendant  has  no  title,  and  if  the  want 
of  title  was  known  to  the  complainant  at  the  time  of  banning 
suit.  In  all  such  cases,  the  bill  will  not  be  retained  for  the  assess- 
ment of  damages.  Doan,  King  &  Co.  v.  Mauzey,  33  HI.  227 ; 
SticJcney  v.  Ooudy,  132  HI.  213,  23  N.  E.  1084;  Kennedy  v. 
Hazelton,  128  U.  S.  667,  9  Sup.  Ct  202,  32  L.  Ed.  676;  Eurlr 
hut  Y.  Kantzler,  supra;  Sellers  v.  Oreer,  supra;  Made  v.  Mcln- 
tosh,  181  HI.  633,  64  N.  E.  1019.  The  principle  of  these  cases 
is  applicable  here.  The  appellants,  who  made  an  agreement  to 
pave  a  public  street  of  the  cily  of  Chicago,  had  no  right  to  con- 
trol the  street,  and  no  power,  without  the  consent  of  the  city, 
to  make  any  improvement  of  the  street;  and,  this  fact  being  well 
known  to  the  appellees  at  the  time  of  the  beginning  of  this  suit, 
the  present  bill,  under  the  authorities  referred  to,  will  not  be 
retained  for  the  assessment  of  damages. 

For  the  reasons  above  stated,  the  judgment  of  the  Appellate 
Court  and  the  decree  of  the  Circuit  Court  are  reversed,  and  the 
cause  is  remanded  to  the  Circuit  Court  with  directions  to  dis- 
miss the  bilL 

Beversed  and  remanded. 
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Buasell  v.  Chicago  &  Milwaukee  Electric  Railway  Co. 
(Illinois  —  Supreme  Court.) 

1.  Dedication  of  Public  Stbeets;  Acceptance  by  Municipalitt. —  Where 

private  property  is  platte4  by  the  owners  showing  proposed  streets  and 
lots  and  such  lots  are  sold  with  reference  to  such  plat,  the  streets  bo 
laid  out  are  not  absolutely  dedicated  to  a  public  use  until  accepted  by 
the  proper  municipal  authorities  by  some  unequivocal  declaration  or 
act.  Until  such  an  acceptance  the  fee  of  such  streets  does  not  vest  in 
the  municipality. 

2.  Exclusive  Right  to  Use  Stbeets.i — A  municipality  cannot  grant  to   a 

street  railway  company  the  right  to  use  a  public  street  in  such  a  way 
as  to  exclude  the  public  therefrom.  It  is,  therefore,  imlawful  for  a 
street  railway  company  to  erect  in  the  street  an  obstruction  in  tbe 
nature  of  a  trestle  or  embankment  which  will  preclude  the  public  from 
using  any  portion  of  the  street. 
8.  Injunction  Restraining  Street  Railway  Ck)MPANT  from  Use  of  Strekt 
NOT  Dedicated. —  An  injunction  will  lie  against  a  street  railway  com- 
pany compelling  the  removal  of  its  obstructions  upon  lands  not  yet 
dedicated  for  street  purposes. 

Appeal  by  complainant  from  judgment  of  Appellate  Court  modifying  a  jud|p> 
ment  for  the  defendants.  Decided  October  26,  1903.  Reported  205  111. 
166,  68  N.  E.  727. 

Bowen  W.  Schumacher  (Louis  Zimmerman,  of  ooimsel),  for 
appellant 

Wood  &  Oakley,  for  appellees. 

Opinion  by  Eicks,  J. 

This  was  a  bill  in  chancery  filed  in  the  Circuit  Court  of  Lake 
county  on  May  19,   1899,  by  Anna  May  Russell  against  the 

1.  ExclusiYe  right  to  use  street.— Under  the  authority  usually  delegated  to 
municipalities  an  exclusive  or  perpetual  right  to  use  a  street  for  a  street 
surface  railroad  cannot  be  conferred.  NeUis  Street  Surface  Railroads,  p.  56. 
A  statute  in  general  terms  authorizing  a  municipality  to  grant  a  franchise 
for  the  use  of  its  streets  to  a  street  railroad  company  will  not  be  construed 
to  permit  the  municipality  to  give  a  company  the  exclusive  or  perpetual  right 
to  operate  a  street  surface  railroad  in  a  public  street.  Detroit  Citizens'  St. 
Ry.  Co.  f.  Detroit  Ry.  Co.,  171  U.  S.  48,  43  L.  Ed.  67. 

A  city  cannot  confer  upon  a  street  railroad  company  the  exclusive  right  to 
use  one  of  its  streets  for  its  own  business.    Grand  Ave.  Ry.  Co.  r.  People'* 
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Chicago  &  Milwaukee  Electric  Railway  Company  and  the  North 
American  Railway  Construction  Company,  praying  for  a  tem- 
porary injxmction  restraining  the  defendants  from  constructing 
an  electric  street  railway  and  certain  trestle-work  and  from  cut- 
ting trees  and  erecting  telegraph  poles  in  front  of  complainant's 
premises,  upon  what  was  known  as  Railroad  avenue.  The  bill 
also  asked  that  upon  a  final  hearing  said  Chicago  &  Milwaukee 
Electric   Railway   Company  be  perpetually  enjoined  from  the 

Bj.  Co^  6  Am.  Elect!.  Cas.  99,  148  Mo.  666,  50  S.  W.  305;  St.  Louis  Transfer 
i^.  Co,  V.  St.  Louis,  etc.,  Terminal  Ry.  Co.,  Ill  Mo.  666,  20  S.  W.  319;  Bir- 
mingham, etc..  By.  Co.  v.  Birmingham  St.  Ry.  Co.,  78  Ala.  465. 

While  the  Legislature  can  authorize  municipal  authorities  to  permit  private 
eorporatians  to  construct  and  operate  street  railway  lines  upon  the  streets, 
the  authority  thus  conferred  nnist  he  exercised  within  the  limits  of  reasonable 
discretion,  and  not  so  as  to  materially  injure  the  property  of  abutting  owners. 
The  entire  width  of  the  street  cannot,  under  general  legislative  authority,  be 
given  up  to  railroad  purposes.  Block  v.  Salt  Lake  City  R.  T.  Co.  (Utah),  4 
Am.  ElectL  Cas.  189. 

S^t  as  affected  by  narrowness  of  street. — A  municipality  has  no  authority 
to  grant  a  right  to  lay  a  street  railroad  track  in  an  alley  and  operate  cars 
thereon,  where,  by  reason  of  the  narrowness  of  the  alley  and  the  frequency 
with  which  the  cars  are  required  to  be  run,  it  would  result  in  the  loss  of  the 
use  of  the  alley  to  the  abutting  owners.  Watson  v,  Robertson  Ave.  R.  Co« 
69  Mo.  App.  548. 

Acceptance  of  street  by  municipality w — If  an  owner  of  land  plat  it  into 
lots  within  the  city  limits  and  plat  a  public  street  thereon  and  sell  lots  with 
reference  thereto,  and  then  execute  a  warranty  deed  to  a  railroad  corporation 
conveying  a  right  to  construct  and  operate  a  street  railroad  upon  the  street 
aocording  to  the  plat  thereof,  with  all  the  rights  incident  to  the  operation 
of  railroads,  tlie  company  does  not  thereby  acquire  an  exclusive  use  of  the 
entire  street  for  railroad  purposes.  Its  right  in  the  street  is  subservient  to  the 
oovitrol  of  the  mimicipal  authorities  whenever  the  street  is  accepted  as  one 
of  the  public  streets  of  the  city.  Nellis  Street  Surface  Railroads,  p.  240 
(citing  Murray  Hill  Land  Co.  r.  Milwaukee  Light,  Heat  &  T.  Co.  (Wis.),  86 
N.  W.  199. 

Method  of  constrtlction  of  street  railway. —  A  street  railroad  company  may 
be  compelled  by  a  municipality  to  so  lay  its  tracks  in  the  street  that  carriages 
can  easily  pass  over  them.  North  Chicago  City  Ry.  Co.  t?.  Town  of  Lake  View, 
105  IlL  183.  The  rule  is  that  a  highway  or  street  in  which  a  street  railroad 
is  constructed  must  be  maintained  as  nearly  as  possible  as  fit  for  the  use 
of  the  public,  who  travel  on  foot  or  in  vehicles,  as  it  was  before  the  construc- 
tion of  the  railroad,  having  due  regard  to  the  necessity  for  the  rails  being 
there.  Nellis  Street  Surface  Railroads,  p.  242.  If  the  manner  of  the  con- 
struction is  within  the  jurisdiction  and  control  of  the  municipal  authorities 
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further  constniction  of  said  proposed  work,  and  from  operating 
and  maintaining  a  system  of  electric  railways  over  said  so-called 
Railroad  avenue  in  front  of  complainant's  premises,  which  al- 
leged street  in  front  of  her  premises  complainant  claimed  to  own, 
and  that  the  defendants  be  required  to  remove  the  obstructions 
theretofore  placed  by  them  in  said  alleged  street,  and  to  restore 
the  latter  to  its  former  condition.  A  temporary  injunction  was 
granted  in  accordance  with  the  prayer  of  the  bill.  Afterward,  on 
June  7,  18ft9,  the  injunction,  which  had  extended  over  the  full 
width  of  the  strip  of  land  known  as  Railroad  avenue,  which  was 
sixty-six  feet,  was  dissolved  as  to  the  west  thirty-three  feet  thereof, 
upon  the  defendant's  giving  bond  in  the  sum  of  $5,000,  con- 
ditioned for  the  payment  of  the  amount  of  any  judgment  or  decree 
or  the  award  of  any  arbitrators  that  might  be  entered  against 
them  in  favor  of  complainant  for  damages  caused  by  the  use  of 
the  west  thirly-three  feet  of  the  said  Railroad  avenue  opposite 
complainant's  premises.  Defendants  having  afterward  filed  an 
answer  to  the  bill,  and  complainant  her  replication  thereto,  a 
hearing  was  had,  and  on  March  6,  1900,  a  decree  was  entered, 
from  which  an  appeal  was  taken  to  the  Appellate  Court,  and  from 
the  judgment  affirming  and  reversing  the  decree  in  part  this 
appeal  has  been  perfected. 

The  evidence  upon  which  the  decree  in  this  case  is  based  is  not 
incorporated  in  the  record  by  means  of  a  certificate  of  evidence, 
and  consequently  the  facts  recited  in  the  decree  must  be  taken 
as  true.     If  the  findings  of  the  decree  are  sufficient,  it  must  be 

a  court  of  equity  cannot  interfere.  Rankin  v.  St.  Louis  k  B.  Sub.  Ry.  Co., 
98  Fed.  479.  An  ordinance  permitting  a  street  railroad  company  to  use  cer- 
tain streets  and  prescribing  the  use  of  certain  kinds  of  rails  is  not  such  a  con- 
tract as  precludes  the  municipality  from  subsequently  requiring  the  companj 
to  change  the  rails  so  as  to  conform  to  the  street  pavement,  without  the 
company's  assent.  The  regulations  which  the  municipality  may  impose  are 
not  limited  to  the  time  when  the  road  is  built.  Pawcatuck  Valley  St.  R.  Go. 
1-.  Town  Council,  47  Atl.  691.  See  also  Albany  t?.  Watervliet  Co.,  46  Hun 
(N.  Y.)  442,  affirmed,  108  N.  Y.  14;  Easton,  etc.,  Pass.  Ry.  Go.  v.  Easton,  133 
Pa.  St.  505,  19  Atl.  486.  A  municipality  may  require  a  railroad  company  to 
conform  to  the  grade  of  the  rest  of  the  street;  and  if  the  street  grade  be 
changed,  thereby  requiring  the  change  of  grade  of  the  railroad,  the  company 
owning  the  road  has  no  valid  claim  for  damages.  Ashland  St.  Ry.  Go.  v.  Ash> 
land,  78  Wit.  271,  47  N.  W.  619. 


Digitized  by  VjOOQ IC 


RussBix  V.  Chicago  &  MiliWaukee  Ei.£C.  Rt.  Co.      103 

sustained;  if  not,  it  must  fall.  The  decree  in  this  case  was  a 
very  lengthy  one,  and  contained  findings  on  many  different  ques- 
tions. The  case  turns  largely  upon  the  question  whether  said 
Railroad  avenue  is  a  street  or  highway,  or  whether  the  appellant 
is  the  owner  of  the  title  to  the  same.  We  will  refer  only  to  such 
of  the  findings  as  are  necessary  to  make  clear  the  grounds  upon 
which  we  act  in  disposing  of  the  case. 

It  appears  from  the  recitals  of  the  decree  that  on  the  7th  day 
of  June,  1873,  Jacobs  and  Qumell  executed  a  plat  subdividing 
into  lots,  blocks,  streets,  and  avenues  a  portion  of  section  36, 
town  43,  range  12,  and  of  fractional  section  13,  town  43,  range 
13,  in  the  county  of  Lake.  The  lands  so  subdivided  adjoined  the 
city  of  Highland  Park  on  the  south,  and  the  plat  was  entitled  as 
"  South  Highland  Addition  to  Highland  Park."  The  plat  was 
acknowledged  before  a  proper  officer,  and  certified  by  the  county 
surveyor  of  Lake  county,  and  recorded  in  the  office  of  the  county 
recorder.  The  streets  and  avenues  were  shown  on  the  plat  to  be 
sixty-six  feet  in  width,  and  the  length  and  width  of  the  lots,  as 
stated  on  the  plat,  extended  to  the  middle  of  the  streets  and  ave- 
nue, but  the  plat  showed  distinct  boundary  lines  of  the  streets  and 
avenues  and  of  the  lots.  The  plat  showed  the  names  of  the  dif- 
ferent streets  and  avenues,  and  the  numbers  of  the  respective 
lots-  The  appellant  on  the  21st  day  of  May,  1892,  became  the 
owner  of  lots  151,  152,  and  153,  which,  as  shown  by  the  plat, 
abutted  on  a  strip  of  land  designated  ^  Railroad  Avenue  '^  on  the 
plat  The  former  owner  of  the  lots  had  erected  thereon  a  two- 
story  frame  dwelling  and  a  bam,  both  of  which  faced  upon  the 
said  Railroad  avenue,  and  are  now  occupied  by  a  tenant  of  the 
appellant  Said  Railroad  avenue  furnished  the  only  means  of 
ingress  or  egress  to  or  from  the  lots,  there  being  no  alleys  marked 
on  the  plat  The  land  adjoining  Railroad  avenue  on  the  west 
is  the  right  of  way  of  the  Chicago  &  Northwestern  railway,  and 
is  not  included  in  the  platted  ground.  The  city  of  Highland 
Park  extended  its  limits  southward  over  a  portion  of  the  platted 
groimd^  so  that  the  city  limits  passed  along  the  north  line  of 
appellimt's  northernmost  lot>  being  lot  No.  151,  but  did  not  bring 
any  part  of  either  of  said  lots,  or  the  street  in  front  of  them, 
within  the  corporate  limits.     The  strip  marked  on  the  plat  as 
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Railroad  avenue  is  a  continuation  of  a  street  of  the  same  name 
in  the  city  of  Highland  Park,  and  said  city  improved  a  portion 
of  said  strip  in  that  portion  of  the  plat  over  which  the  city  limits 
were  extended,  by  grading  the  roadbed  and  laying  a  sidewalk. 
A  sidewalk  four  feet  in  width  had  been  constructed  in  1892  by 
public  contributions  —  that  is,  by  volimtary  subscription  by  the 
property  holders  —  and  has  since  been  maintained  on  the  east 
line  of  Eailroad  avenue,  adjoining  the  west  line  of  appellant's 
three  lots;  and  also  a  bridge  for  foot  passengers,  in  connection 
with  said  sidewalk,  had  been  constructed  across  a  ravine,  by  funds 
raised  in  the  same  manner  as  those  provided  for  the  walk.  The 
town  of  Deerfield  (the  county  of  Lake  being  under  township 
organization)  built  a  culvert  on  said  Eailroad  avenue  about  110 
rods  south  of  appellant's  lots.  The  ravine  rendered  Eailroad 
avenue  impassable  for  teams  in  the  block  on  which  appellant's 
lots  abutted.  The  passenger  depot  of  the  Chicago  &  Northwestern 
Eailway  Company  was  on  Eailroad  avenue,  about  500  feet  south 
of  appellant's  lots.  Access  to  her  lots  was  obtained  from  the  south 
by  means  of  Eailroad  avenue.  In  front  of  her  lots  and  up  to  the 
ravine  at  the  north  end  thereof  there  was  a  natural  growth  of 
trees  on  said  Eailroad  avenue.  On  the  27th  day  of  June,  1891, 
the  commissioners  of  highways  of  the  town  of  Deerfield,  by  a 
resolution,  accepted  the  following  streets  marked  on  said  plat: 
A  portion  of  Eoger  Williams  avenue,  which  opens  upon  Eailroad 
avenue  176  feet  south  of  appellant's  lots,  and  Judson  avenue 
from  the  city  limits  of  the  city  of  Highland  Park  southward. 
The  city  of  Highland  Park,  some  time  prior  to  1899  (not  more 
clearly  fixed  by  the  decree),  accepted  the  territory  within  the  plat 
to  the  north  line  of  appellant's  lots,  including  the  strip  of  ground 
marked  "  Eailroad  avenue." 

The  court  further  found  that  up  to  the  9th  day  of  May,  1899, 
said  subdivision,  as  hereinbefore  set  forth,  was  a  portion  of  the 
town  of  Deerfield,  and  that  on  said  date  said  subdivision  was 
annexed  to  the  city  of  Highland  Park,  pursuant  to  the  statutes  of 
the  State  of  Illinois  in  that  behalf,  and  that  on  said  9th  day  of 
May,  1899,  the  city  council  of  the  city  of  Highland  Park  passed 
the  ordinance  of  annexation,  in  and  by  which  the  city  clerk  was 
directed  to  prepare  and  file  with  the  recorder  of  Lake  county,  111., 
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a  copy  of  the  ordinance  of  annexation^  together  with  an  accurate 
map  of  said  annexed  territory,  and  that  pursuant  to  said  ordi- 
nance the  clerk  of  said  city  did  thereafter,  on  the  17th  day  of 
May,  1899,  file  with  the  recorder  of  Lake  county.  111.,  a  copy  of 
said  annexation  ordinance,  and  a  map  or  plat  of  said  premises^ 
which  said  plat  was  prior  to  the  filing  thereof  duly  acknowledged 
by  the  mayor  of  said  city,  and  that  on  said  plat  appear  the  streets, 
avenues,  and  lots  in  precisely  the  same  form  as  in  plat  of  South 
Highland  addition  to  Highland  Park,  and  two  ordinances  of  the 
city  of  Highland  Park,  passed  and  approved  July  14,  1899,  and 
August  1,  1899,  respectively  accepting,  by  name,  certain  streets  in 
Uie  annexed  territory  of  Eavinia,  but  not  including  in  either  of 
said  ordinances  said  so-called  Railroad  or  Railway  avenue.    Tho 
court  further  found  that  the  appellee  railway  company  was  in- 
corporated under  the  laws  of  the  State,  and  had  authority  to  build, 
operate,  and  maintain  a  street  railway;  that  on  the  1st  day  of 
March,  1899,  it  petitioned  the  board  of  supervisors  of  the  county 
of  Lake  to  grant  it  the  right  of  way  over  the  strip  of  ground 
marked  on  the  plat  as  Railroad  avenue,  from  the  south  line  of 
the  corporate  limits  of  the  city  of  Highland  Park  (which  at  that 
time  was  at  the  north  line  of  appellant's  lots)  to  the  southern 
tenninns  of  said  avenue;  that  the  petition  was  accompanied  by  a 
petition  of  the  requisite  number  of  property-owners,  and  was 
granted  by  said  board;  that  under  color  of  this  grant  said  rail- 
way company,  through  the  appellee  construction  company,  en- 
tered upon  said  Railroad  avenue,  and  b^an  the  construction  of 
its  road  there,  including  an  embankment  and  a  bridge  in  the 
avenue  across  the  ravine  at  the  north  end  of  appellant's  property. 
The  block  in  which  appellant's  property  is  situated  is  bounded 
on  the  north  by  Marsham  street,  on  the  east  by  Judson  avenue,  on 
4e  south  by  Roger  Williams  avenue,  and  on  the  west  by  Rail- 
road av^iue.     There  is  no  alley  through  the  block,  and  there  are 
lots  belonging  to  other  persons  to  the  north  and  south  of  her,  so 
that  there  is  no  access  to  her  property,  other  than  over  Railroad 
avenue.    As  to  the  contour  and  the  lay  of  the  street  in  front  of 
appellant's  property,  the  decree  finds  that  said  lots  and  street 
gradually  decline  from  Roger  Williams  avenue  north  to  a  point 
100  feet  north  of  the  south  line  of  lot  151,  which  is  appellant's 
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Jiortbemmost  lot,  at  an  average  grade  of  from  two  to  two  and  ono-^ 
half  feet  to  the  100  feet,  at  which  point  the  surface  of  said 
lots  on  said  avenue  declines  sharply  into  the  ravine,  said  ravine 
being  about  twenty  feet  deep  and  180  feet  across,  and  that 
the  said  Eailroad  avenue  and  the  lots  of  appellant  have  the  same 
general  characteristics  as  to  grade  and  ravine.  Appellant's  lots 
count  from  north  to  south;  lot  151  having  a  frontage  of  255^ 
feet,  and  lots  152  and  153  each  having  a  frontage  of  100  feet, 
making  her  total  frontage  45  5i  feet.  As  to  the  character  of  the 
grade  and  trestle  built  by  appellees  in  front  of  appellant's  prop- 
erty on  the  west  thirty  feet  of  said  Railroad  avenue,  the  decree 
£nds,  substantially,  that  appellees  constructed,  on  a  level  and 
without  regard  to  the  natural  grade  of  the  said  Railroad  avenue, 
and  beginning  at  the  south  of  appellant's  premises,  a  three-foot 
embankment,  to  a  point  forty-one  feet  north  of  the  south  line  of 
lot  153,  and  from  that  point  north,  the  full  length  of  appellant's 
premises,  appellees  constructed  a  trestle,  consisting  of  four  piles 
driven  in  the  ground  crosswise,  twelve  inches  in  diameter,  thus 
forming  piers,  which  were  built  every  twenty  feet  apart  in  front 
of  said  lots  and  along  said  depression  and  across  said  ravine,  and 
the  trestle-work,  as  thus  constructed,  varied  in  height  from  about 
three  feet  at  the  point  of  banning  to  twenty-five  feet  at  the 
ravine,  and  that  in  front  of  the  dwelling-house  upon  the  appel- 
lant's premises  the  said  trestle  extended  six  feet  above  the  natural 
grade.  The  roadbed  and  trestle  were  designed  for  a  double-track 
electric  railway.  The  injunction  prayed  in  the  case  was  to  re- 
strain the  furtiier  prosecution  of  this  work  by  the  appellee  coon- 
panics.  After  the  dissolution  of  the  temporary  injunction  that 
was  granted,  and  the  filing  of  a  bond  by  appellees  in  the  sum 
of  $5,000,  conditioned  for  the  payment  of  any  damages  appellant 
might,  by  suit  or  arbitration,  establish,  appellees  proceeded  to 
build  and  put  in  operation  said  electric  railway,  and  the  same  was 
in  full  operation  at  final  hearing  of  this  cause. 

The  appellant  was  one  of  the  signers  of  the  petition  upon  which 
the  board  of  supervisors  acted  in  granting  the  appellee  company 
the  right  of  way  on  said  avenue.  The  decree  finds  she  was  not 
thereby  estopped  to  ask  the  court  to  restrain  the  construction  of 
the  railway  in  Railroad  avenue,  for  the  reason  that  a  represen- 
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tatiTe  of  the  appellee  company,  who  presented  the  petition  to  her 
for  her  signature,  induced  her  to  sign  it  by  representing  to  her, 
to  quote  from  the  decree,  "  that  in  front  of  her  said  premises,  as 
aforesaid,  down  to  the  edge  of  the  ravine,  said  Chicago  &  Mil* 
waukee  Electric  Railway  Company  would  place  its  tracks  on  the 
natural  grade  of  said  land,  and  build  a  broad  bridge  over  the 
ravine,  thereby  saving  her  a  large  amount  of  special  assessments. 
Thereupon,  on  said  representations,  complainant  signed  said  peti- 
tion"—  and  that  though  the  engineer  of  the  company,  on  her 
complaint  that  the  embankment*  was  higher  than  had  been  prom- 
ised her,  reduced  it  two  or  three  feet,  and  to  the  lowest  possible 
grade  consistent  with  the  safe  operation  of  the  road,  along  its 
tracks  and  on  and  over  the  bridge  across  the  ravine,  and  turned 
the  grade  several  feet  farther  from  appellant's  lots  to  the  west- 
ward, yet  **  that  the  height  of  the  grade  was  higher  than  the  grade 
promised  by  the  company.''  The  court  further  found  that  the 
appellee  company  had  not  compensated  or  offered  to  compensate 
the  appellant  for  the  right  of  way  along  said  avenue,  or  for  the 
damages  occasioned  to  her  lots  by  reason  of  the  construction  and 
operation  of  the  road. 

On  the  theory,  to  quote  from  the  decree,  "  said  so-called  Rail- 
road avenue,  though  it  had  been  dedicated,  by  reason  of  said 
plat,  for  public  use,  had  never  been  accepted  by  the  proper  public 
authorities  or  by  user  of  the  public,  and  until  accepted  by  the 
proper  public  authorities  or  user  of  the  public  is  and  was  not 
subject  to  the  jurisdiction  of  the  county  board  of  the  county  of 
Lake  as  a  public  highway,  or  for  any  other  purpose,"  and  that 
the  complainant,  therefore  (to  quote  again),  "owned  the  fee  to 
the  whole  of  said  Railroad  avenue  in  front  of  her  said  lots,  sub- 
ject, however,  to  the  rights  of  the  public  to  accept  said  soH^lled 
Railroad  avenue  as  a  street,  should  they  wish  to  do  so,"  and  for 
the  reason  it  appeared  to  the  court  that  the  damages  sustained  by 
the  complainant  by  reason  of  the  wrongful  acts  complained  of 
in  her  said  bill  of  complaint  are  relatively  small  in  comparison 
with  damages  that  would  accrue  to  the  defendant  company  should 
the  operation  of  said  road  as  now  located  be  enjoined,  or  should 
the  defendant  railway  company  be  directed  by  the  mandatory  in- 
junction of  this  court  to  remove  its  said  tracks  and  trestle  in  front 
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of  complainant's  premises,  and  that  said  premises  are  not  occnpie<l 
by  complainant  as  her  homestead,  but  are  rented,  when  tenants 
therefor  can  be  had,  as  a  source  of  income  to  complainant,  and 
that  the  damage  to  complainant's  said  lands  by  reason  of  the 
occupation  of  the  west  twenty-five  feet  of  Railroad  avenue  in  the 
manner  hereinbefore  described  in  this  decree  could  be  made  good 
to  her  by  a  money  judgment,  it  was  ordered,  adjudged,  and  de- 
creed that  an  issue  be  made  up  in  this  cause,  to  be  tried  by  a  jury 
or  by  the  court,  as  the  parties  shall  elect,  in  which  issue  shall  be 
tried  the  following  questions,  and* a  single  money  judgment  there- 
for shall  be  entered  herein  in  accordance  with  the  verdict  of  the 
jury  or  the  finding  of  the  court:  First,  the  value  of  the  west 
twenty-five  feet  of  said  Railroad  avenue  in  front  of  appellant's 
lots;  second,  the  damages  to  said  lots  151,  152,  and  153  which 
they  have  sustained  or  may  sustain  by  reason  of  the  construction 
of  said  trestle  and  structure  and  roadbed  and  the  operation  of 
the  railway  upon  the  west  twenty-five  feet  of  said  Railroad  avenue 
as  aforesaid.  And  it  was  ordered  that  the  defendant  railway 
company  shall  pay  all  costs  of  this  proceeding,  to  be  taxed  by  the 
clerk,  including  a  reasonable  solicitor's  fee  for  the  complainant's 
solicitors,  and  that  the  value  of  the  lands  taken,  and  of  the  dam* 
ages  to  the  residue  of  complainant's  lots,  be  ascertained  as  herein- 
before provided ;  **  that  the  appellant  should  proceed  to  have  her 
damages  ascertained  within  the  period  of  six  months,  and  should 
the  defendant  company  fail  to  pay  the  money  judgment  so  to  be 
rendered  against  it  within  the  period  of  thirty  days  after  the  ren- 
dition thereof  in  the  trial  court,  but  should  make  default,  that  said 
railway  company  be  and  are  hereby  perpetually  enjoined  from 
operating  and  maintaining  its  system  of  street  railway  upon  the 
embankment  and  trestle-work  erected  in  front  of  appellant's  lots, 
and  from  operating  and  maintaining  a  system  of  electric  railways 
over,  across,  and  upon  said  eo-caJled  Railroad  avenue  in  front 
of  said  lots,  as  aforesaid,  and  should  remove  said  embankment 
and  trestle-work  in  front  of  complainant's  said  lots,  and  to  restore 
the  said  strip  of  land  known  and  described  as  Railroad  avenue, 
as  near  as  may  be,  to  the  condition  it  was  before  the  defendants, 
or  either  of  them,  committed  the  said  injuries  and  trespass,"  etc 
Appellant,  being  dissatisfied  with  the  relief  granted  by  the 
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decree  of  the  Circuit  Court,  prosecuted  an  appeal  to  the  Appellate 
Court  for  the  Second  District  The  Appellate  Court  affirmed 
the  decree,  except  as  to  the  provision  ordering  appellant  to  in- 
stitute proceedings  to  have  her  damages  ascertained,  and  the 
provision  requiring  the  parties  to  have  the  issue  tried  by  a  jury 
or  by  the  court,  as  the  parties  might  elect,  and  remanded  the  cause, 
with  directions  to  the  Circuit  Court  "  to  modify  the  decree  so  as  to 
provide  that  the  proceedings  to  condemn  be  instituted  by  the 
railway  company,  and  that  the  issue  to  be  made  up  be  tried  by  a 
jury,  unless  the  parties  waive  a  jury  and  elect  to  try  it  by  the 
court/'  The  appellant  has  perfected  this  appeal  to  this  court  to 
secure  a  reversal  of  the  judgment  of  the  Appellate  Court. 

Prom  our  examination  of  the  decree  and  record  before  us,  we 
concur  in  the  conclusions  reached  by  the  chancellor  that  Eailroad 
avenue,  along  the  block  in  which  appellant's  property  is  located, 
is  not  a  public  highway,  and  that  the  action  of  the  board  of  super- 
visors of  Lake  county,  purporting  to  grant  to  the  appellee,  the 
Chicago  &  Milwaukee  Electric  Railway  Company,  the  license  or 
authority  to  construct  its  road  over  said  portion  of  said  Railroad 
avenue,  was  void,  for  the  reason  that  although  said  Railroad 
avenue  was  shown  upon  the  plat  of  the  addition  in  which  ap- 
pellant's premises  are  situated,  and  although  the  plat  was  in  com- 
pliance with  the  statute,  the  making  and  recording  of  such  plat 
amounted  to  no  more  than  the  offer  to  dedicate  the  streets  and 
avenues  shown  thereon,  and,  until  accepted  by  the  proper  authori- 
ties in  some  of  the  modes  known  to  the  law,  there  was  no  high- 
way; and  the  decree  finds,  and  we  think  upon  suflBcient  facts, 
that  there  was  no  such  acceptance  by  the  county  or  township  au- 
thorities upon  which  to  predicate  any  action  by  the  board  of  super- 
visors extending  or  granting  to  said  electric  railway  company 
authority  to  use  or  occupy  the  same  as  a  public  highway.  To 
coufltituto  a  public  highway  by  dedication,  whether  statutory  or 
otherwise,  two  things  are  necessary :  There  must  be  a  dedication 
or  offer  to  dedicate  and  there  must  be  an  acceptance  of  such  dedi- 
cation by  the  proper  public  authorities.  Fisk  v.  Town  of  Havana, 
88  HL  208 ;  Littler  v.  City  of  Lincoln,  106  HI.  353 ;  Jordan  v. 
City  of  Chenoa,  166  111.  530,  47  K  E.  191 ;  Village  of  Augusta 
V.  Tyner,  197  IlL  242,  64  K  E.  1127;  WilUy  v.  People,  36  Dl. 
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App.  609.  And  in  such  case,  where  the  highway  is  claimed  by 
dedication,  the  acts  of  both  the  donor  and  the  public  authority 
should  be  certain  —  of  the  design  to  dedicate  on  the  one  part  and 
to  accept  and  appropriate  to  public  use  on  the  other.  Orube  v. 
Nichols,  36  111.  92.  The  owners  of  the  lands  included  in  South 
Highland  addition  to  Highland  Park  having  platted  the  same, 
and  having  shown  on  the  plat  a  number  of  the  streets  —  among 
them  the  street  in  question  —  and  having  sold  property  with 
reference  to  such  plat  along  said  Bailroad  avenue,  they  and  their 
privies  and  successors  in  title  are  estopped,  as  against  purchasers 
and  holders  of  property  in  such  addition,  and  bought  with  refer- 
ence to  such  plat,  to  deny  the  existence  of  such  streets  and  pas- 
sageways, as  held  in  Earll  v.  City  of  Chicago,  136  HI.  277,  26 
N.  E.  370;  Clarh  v.  McCormich,  174  HI.  164,  61'  N.  E.  215; 
and  other  cases  that  have  been  before  this  court  But  these  casea 
only  go  to  the  eirtent  of  establishing  the  private  right  of  the  prop- 
erty holder,  as  contradistinguished  from  the  right  of  the  public 
to  have  such  designated  streets  remain  open  for  their  access,  and 
the  access  of  those  who  may  have  occasion  to  travel  such  streets 
in  connection  with  the  property  thus  conveyed.  They  do  not  go 
to  the  extent  of  declaring  streets  and  passageways  thus  estab- 
lished as  public  highways,  because,  after  all,  until  some  aflBrm- 
ative  act  which  makes  certain  the  purpose  of  the  mimicipal  au- 
thorities to  accept  such  offer  of  the  streets  as  public  highways,  they 
still  stand  as  mere  offers  of  dedication.  It  does  not  lie  within 
the  power  of  the  individual  who  may  elect  to  plat  and  sell  his 
property  with  reference  to  such  plat  to  impose  upon  the  public 
authorities,  merely  by  his  own  act,  the  burden  of  the  care  and 
responsibility  of  such  dedicated  streets  and  passageways  as  public 
highways,  until  those  authorities  representing  the  public  have 
seen  fit,  by  some  unequivocal  declaration  or  act,  to  accept  and 
assume  such  burden  and  liability.  Littler  v.  City  of  Lincoln, 
supra;  Jordan  v.  City  of  Chenoa,  supra;  City  of  Chicago  x. 
Oosselin,  4  HI.  App.  570.  And  until  the  proper  municipal  au- 
thorities do  accept  the  streets  thus  dedicated,  and  public  highways, 
the  fee  of  the  streets  does  not  vest  in  the  municipality.  Hewes  v. 
Village  of  Crete,  175  HI.  348,  51  N.  E.  696;  Hamilton  v.  Chi- 
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eoffo,  Burlington  &  Quincy  R.  Co.,  124  HI.  235,  15  N.  E.  854; 
Jordan  v.  City  of  Chenoa,  suprci. 

It  13  aaidy  however,  by  appellees,  that,  prior  to  the  filing  of  the 

bill  in  thid  case.  Highland  Park,  on  the  9th  of  May,  1899  —  tea 

(kjs  before   the  filing  of  the  bill — « extended  its  city  limits  by 

taking  in  the  ^whole  addition  in  which  the  avenne  in  question  is 

located.     The  mere  acceptance  of  the  plat  by  the  municipal  au^ 

thorities,  and  the  inclusion  of  the  territory  covered  by  the  plat 

within  the  limits  of  the  municipality,  was  not  an  acceptance  of  the 

dedication  of  the  streets  and  passageways  shown  upon  the  plat« 

The  municipality  still  had  the  right  to  elect  what  streets  shown 

upon  the  plat  should  become  public  highways,  and  public  chargea 

upon  the  municipality  with  reference  to  their  maintenance;  and^ 

although  certain  streets  had  been  accepted,  the  street  in  question. 

was  not  one  of  them.    Littler  v.  City  of  Lincoln,  supra;  Jordan. 

V.  City  of  Chenoa,  supra. 

It  is  apparent  from  this  record  that  the  appellee  electric  com-- 
pany  is  what  is  known  as  a  "  street  railway  company,^^  acting  un- 
der the  Horse  and  Dummy  Act,  or  Street  Railroad  Act ;  and,  even 
if  it  could  be  held  that  the  lo<ms  in  quo  was  a  street  or  public 
hi^way,  appellant  should  still  have  her  injimction.  While  the 
county  or  municipal  authorities  may  grant  to  such  companies  the 
use  of  the  highways,  it  is  only  the  use  in  common  and  in  connee-^ 
tion  with  the  public  that  they  may  grant  Such  companies  cannot 
appropriate  the  whole  or  any  portion  of  such  streets  and  highways 
to  their  exclusive  use  and  control.  The  statute  conferring  the 
right  to  occupy  the  streets  and  highways  contains  the  express 
limitation  that  such  occupancy  and  use  shall  be  ^^  in  such  manner 
as  not  to  unnecessarily  obstruct  the  public  use  of  such  street^ 
alley,  road,  or  highway/^  Kurd's  Rev.  Stat  1899,  chap.  131a^ 
§  1.  Where  it  is  established  by  proof,  or  admitted,  that  the  locus 
in  quo  is  a  public  highway,  the  property-owner,  ordinarily,  is 
presumed,  in  law,  not  to  suffer  damages  from  the  proper  con^ 
stmction  thereon  of  such  railroads,  upon  the  theory  that  such 
use  is  compatible  with  the  use  in  common  with  the  public,  and 
does  not  impose  upon  such  street  or  highway  an  additional  ser- 
vitude. But  this  is  upon  the  theory  that  such  street  railways  shall 
fellow  the  natural  contour  of  the  surface  of  the  streets.     In  the 
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case  at  bar,  however,  for  the  full  length  of  appellant's  property, 
the  electric  company  has  appropriated  exclusively  to  its  own  use 
at  least  twenty-five  feet  of  the  highway;  has  erected  an  obstruo- 
tion  in  the  street  ranging  from  two  to  three  feet  high  at  the  soutk 
end  to  about  twenty-five  feet  at  the  north  end,  gradually  and 
constantly  increasing  from  where  it  begins  at  the  south  until  the 
extreme  is  reached  at  the  north.  The  decree  finds  that  appellant 
was  the  owner  of  the  entire  street,  subject  to  the  offer  of  dedica- 
tion, and  subject  to  its  acceptance  by  the  public  authorities.  If 
it  were  not  a  public  highway,  the  public  authorities  had  no  power 
to  confer  license  upon  the  electric  company  to  enter  upon  it  for 
any  purpose.  If  it  were  not  a  public  highway,  and  the  electric 
company  was  a  street  railway,  or  operating  under  the  Street  Rail- 
way Law,  it  did  not  have  and  could  not  acquire  any  right  to  enter 
upon  the  same,  except  for  special  reasons  and  under  peculiar 
circumstances,  not  shown  by  this  record  to  exist.  Harvey  v. 
Aurora  &  Geneva  By.  Co.,  174  111.  295,  51  N.  E.  163 ;  Harvey 
V.  Aurora  &  Geneva  By.  Co.,  186  IlL  283,  57  N.  E.  857.  The 
locus  in  quo  not  being  a  public  highway  and  the  fee  being  in 
appellant,  it  was  the  duty  of  the  electric  company  to  bring  itself 
within  the  exception  to  the  rule  by  which  it  might  occupy  other 
territory  than  a  public  highway,  and  to  compensate  appellant  for 
her  damages  before  constructing  its  road.  It  may  be  that  ap- 
pellees and  appellant  were  both  mistaken  as  to  the  law,  but  that 
fact  cannot  alter  the  law  or  deprive  the  appellant  of  her  remedy. 
When  this  bill  was  filed  appellees  were  merely  in  the  act  of  oour 
structing  the  roadbed  and  trestle,  and  pending  the  litigation  they 
have  gone  on  and  completed  and  put  in  operation  the  electric 
railroad.  This  they  did  at  their  own  hazard,  and,  whatever  bur- 
den attaches,  they  must  bear  it. 

The  Circuit  Court  of  Lake  county  erred  in  decreeing  a  bond 
to  be  taken  from  appellees,  and  requiring  appellant  to  institute 
proceedings  for  her  damages,  and  in  not  granting  the  injunction. 
The  Appellate  Court  erred  in  modifying  that  decree,  and  direct- 
ing that  the  appellee  electric  railway  company  should  proceed  to 
condemn  the  right  of  way,  and  in  requiring  appellant  to  pay  any 
portion  of  the  costs.  The  decree  should  have  been  for  a  man- 
datory injunction.     The  decree  of  the  Circuit  Court  of  Lake 
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ooimly,  finding  tH&t  there  was  no  public  highway,  and  that  ap- 
pellant was  the  owner  of  the  locus  in  quo  (and  in  all  other  mat- 
ten  except  that  }>ortion  of  the  decree  finding  that  the  appellee, 
the  Chicago    &    ^Mjlwaukee  Electric  Railway   Company,   might 
maintain,  its  track  upon  said  street  or  avenue,  and  that  appellant 
should  bring  proceedings  to  establish  her  damages  and  denying 
t  mandatory    injunction),  is  approved.     The  judgment  of  the 
Appellate  Conrt  affirming  the  decree  of  the  Circuit  Court  is  af- 
finned,  except  in  so  far  as  it  sustains  the  Circuit  Court  in  deny- 
h^  the  mandatory    injunction  and  remanding  the  cause  with 
direction,    and   modifies  the  decree  so  that  the  electric  company 
should  be  required  to  proceed  to  condemnation  of  the  right  of  way, 
and  taxes    costs    against  appellant,   in  which  latter  respect  the 
judgment  of   the  Appellate  Court  is  reversed.     The  cause  is  re- 
manded to   the   Circuit  Court  of  Lake  county,  with  direction  to 
that  conrt  to  amend  its  decree  by  granting  a  mandatory  injunc- 
tion Tequiring  the  Chicago  &  Milwaukee  Electric  Railway  Com- 
pany to  remove  said  trestle-work  and  embankment  and  its  said 
tracks  and  railroads  from  said  so-called  Railroad  avenue  in  front 
of  appellant's  premises.     The  appellees  will  be  required  to  pay 
the  costs  of  this  proceeding  in  all  of  said  courts. 

The  injunction  here  directed  shall  not  be  held  to  be  conclusive 
of  the  right  of  appellee,  the  Chicago  &  Milwaukee  Electric  Rail- 
way Company,   to  prosecute  condemnation  proceedings,  as  this 
court,  on  the  record  before  it,  is  unable  to  say  whether  such  con- 
ditions existed   as  authorized  said  electric  company  to  deviate 
from  the  public  highways. 

Reversed  in  part  and  remanded,  with  directions. 
8 
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ViUage  of  Wirmetka  v.  Chicago  &  Milwaukee  Electric  By.  Co. 

(niinois  —  Supreme  Court.) 

Obdinancb  of  Viliage  Authobizino  Consisuction  of  Viaduct. —  An  ordi- 
nance authorizing  the  construction  of  a  superstructure  or  trestle  in  a 
street  of  a  village,  upon  condition  that  the  street  railway  company  cause 
additional  lands  to  be  dedicated  for  street  purposes,  is  authorized.  The 
village  is  estopped  from  insisting  upon  the  removal  of  any  portion  of 
such  superstructure  or  trestle-work  because  it  extended  beyond  the 
limits  specified  in  the  ordinance,  where  such  work  was  done  under  the 
supervision  of  the  village  president  and  village  engineer,  both  of  whom 
had  knowledge  that  the  company  was  using  more  than  the  specified 
portion  of  the  street. 

Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Court,  affirming  a  de- 
cree for  the  defendant.  Decided  October  26,  1903.  Reported  204  111.  297, 
68  N.  E.  407. 

Stacy  W.  Osgood  and  Millard  F.  Biggie,  for  appellant. 

Wood  &  Oakley,  for  appellee. 

Opinion  by  Booos^  J. 

The  appellee  company  is  the  successoT  and  assignee  of  the  Blnff 
City  Electric  Railway  Company.  In  the  year  1898  the  former 
company  entered  upon  the  enterprise  of  building  an  electric  rail- 
way, the  line  whereof  passed  through  the  limits  of  the  appellant 
village.  An  ordinance  was  adopted  by  the  village  council  on  the 
24th  day  of  May,  1898,  authorizing  the  construction  of  the  railway 
along  Wilson  street  and  across  Willow,  Maple,  and  Ash  streets  of 
the  village,  and  also  across  other  of  its  streets  not  necessary  to  be 
mentioned.  Nor  is  it  necessary  the  terms  and  conditions  which 
were  by  the  ordinance  and  an  agreement  of  the  company  annexed 
to  the  grant  should  be  set  forth  in  full.  Of  these  conditions  it  is 
only  necessary  to  mention  that  the  ordinance  permitted  the  use 
of  the  streets  to  the  width  of  twenty-five  feet  by  the  railway  com- 
pany, and  that  the  ordinance,  and  the  agreement  of  the  company 
which  became  a  part  thereof,  required  the  railway  company  to 
purchase  a  strip  of  land  not  lees  than  forty-two  feet  in  width, 
extending  from  Maple  avenue  to  Willow  street,  and  to  dedicate 
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said  strip  of  land  to  the  village  for  use  as  a  public  street^  to  be 
called  "  Wilson  Street  Extended,"  and  to  macadamize  the  road- 
way of  the  stsreet,  put  in  the  curbing,  and  lay  a  sidewalk  on  the 
easterly  side  of  the  street;  said  street  improvements  to  be  made 
under  the  supervision  of  the  village  authorities.  The  ordinance 
and  the  agreement  provided  that  said  strip  of  land  so  to  be  dedi- 
cated and  improved  by  the  railway  company,  and  to  constitute 
Wilson  street  extended,  should  be  subject  to  the  right  of  the  rail- 
way company  to  use  the  west  twenty-five  feet  thereof  for  its  right 
of  way  for  the  period  of  twenty-five  years.  The  railway  company 
procured  the  necessary  ground  and  entered  upon  the  construction 
of  the  railway  and  the  fulfillment  of  its  obligations  under  the 
ordinance. 

The  ordinance  authorized  the  construction  of  a  line  of  street 
railway  upon  the  surface  of  the  groimd.  It  was  subsequently 
ascertained  that  the  conformation  of  the  surface  at  the  crossing 
of  Willow  street  and  Wilson  street,  and  for  a  short  distance  along 
Wilson  street  and  the  proposed  Wilson  street  extended,  was  such 
that  it  would  be  impracticable  for  the  company  to  lay  the  track 
of  the  road  along  the  surface  of  the  ground,  and  that  the  oper- 
ation of  the  road  along  a  track  on  the  surface  of  the  ground  would 
he  dangerous  to  the  life  and  limb  of  passengers  and  of  the  public 
nsbg  the  street.  It  was,  therefore,  deemed  advisable  the  road 
should  be  carried  over  the  depression  on  an  elevated  structure. 
Profiles  of  the  viaduct,  which,  in  the  opinion  of  the  engineers 
of  die  railway  company,  should  be  constructed  for  that  purpose, 
were  prepared  and  laid  before  the  village  council.  In  view  of  this 
situation  the  council,  on  the  7th  day  of  March,  1899,  adopted 
an  amendatory  ordinance,  the  record  whereof  in  the  book  of  the 
record  of  the  proceedings  of  the  council  reads  as  follows :  "  The 
council  of  the  village  of  Winnetka  do  ordain  that  the  ordinance 
heretofore  granted  on  the  20th  day  of  May,  1898,  to  the  Bluff 
City  Electric  Street  Railway  Company,  be  and  is  hereby  amended 
to  give  said  company,  its  successors  and  assigns,  the  right  and 
authority  to  T5onstruct  a  superstructure  or  trestle  on  the  west 
twenty  feet  of  the  right  of  way  heretofore  granted,  between  the 
west  line  of  Maple  street  and  the  south  line  of  Willow  street, 
and  on  Wilson  avenue  from  the  south  line  of  Willow  street  to  such 
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point  as  will  make  the  grade  on  said  trestle-work  about   1   per 
cent.     Said  right  and  authority  are  given  upon  the  express  con- 
dition that  said  Bluff  City  Electric  Street  Eailway  Company,  its 
successors  or  assigns,  shall  cause  to  be  dedicated  to  the  village  of 
Winnetka,  for  street  purposes,  the  east  thirty-six  feet  of  Wilson 
avenue,  extending  to  the  south  corporate  limits  of  said  village.'^ 
The  railway  company  entered  at  once  upon  the  construction  of 
the  viaduct.    It  was  built  of  the  width  of  about  twenty-three  feet. 
In  the  month  of  July,  1899,  the  viaduct  was  completed,  and  the 
tracks  of  the  railway  laid  thereon,  and  the  company  was  ready 
to  operate  its  cars  along  the  track  and  over  the  viaduct.    The  com- 
pany was  then  notified  by*  the  president  of  the  village  that  the 
village  claimed  under  the  amendatory  ordinance  the  company 
was  only  authorized  to  occupy  twenty  feet  of  the  street,  and  that 
its  viaduct  exceeded  that  width,  and  was  to  that  extent  imlawfnlly 
upon  the  street.     The  company  contended  that  the  amendatory 
ordinance  as  adopted  by  the  council  had  not  been  properly  re- 
"Corded  in  the  record  book  of  the  village,  and  that,  as  adopted,  the 
w^idth  of  the  right  of  way  theretofore  granted  by  the  former 
ordinance  was  not  changed,  but  was  expressly  recognized   and 
stated  in  the  amendatory  ordinance,  as  the  same  was  adopted,  to 
be  twenty-five  feet,  and  also  contended  that  the  provisions  of  the 
former  ordinance  and  agreement  permitting  the  company  to  oc- 
cupy twenty-five  feet  of  the  street  was  not  intended  to  be  changed 
or  affected  by  the  amendatory  ordinance,  and  that  imder  a  proper 
construction  of  the  amendatory  ordinance,  even  as  it  appeared 
upon  the  record,  the  width  of  the  right  of  way  of  the  company 
in  the  street  as  fixed  by  the  former  ordinance  was  in  no  wise  re- 
duced or  affected.     The  amendatory  ordinance  which  was  intro- 
duced into  the  council  and  voted  upon  and  adopted  could  not  be 
foimd,  but  the  railway  company  produced  a  copy  thereof,  duly 
certified  under  the  hand  and  seal  of  the  clerk  of  the  village.    This 
certified  copy  was  made  by  the  village  clerk  after  the  adoption 
and  passage  of  the  ordinance,  but  before  the  same  was  copied  at 
large  in  the  book  in  which  the  ordinances  of  the  village  were 
recorded.     The  width  of  the  right  of  way  of  the  appellee  com- 
pany in  the  street  referred  to  in  the  amendatory  ordinance  was 
shown  by  this  certified  copy  to  be  twenty-five  feet 
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Acting  upon  the  authority  of  a  resolution  of  the  village  council^ 
the  proper  official  of  the  village  notified  the  railway  company  that 
it  was  a  trespasser  upon  the  street  to  the  extent  of  five  feet  beyond 
its  right  of  way,  and  demanded  that  it  should  within  ten  days 
remore  all  portions  of  its  viaduct  from  said  five  feet  of  the  street. 
The  appellee  company  thereupon  filed  its  bill  in  chancery  for  a 
writ  of  injimction  restraining  the  village  from  in  any  way  inter- 
fering with  the  viaduct,  or  its  use  of  the  same  in  the  operation  of 
its  cars.  A  preliminary  injunction  was  issued  as  prayed,  and 
upon  a  final  hearing  a  decree  was  rendered  making  the  same  per- 
petuaL  The  village  prosecuted  an  appeal  to  the  Appellate  Court 
for  the  First  District,  and,  the  decree  being  affirmed  by  that 
court,  has  perfected  this  its  further  appeal  to  this  court 

The  master  to  whom  the  case  was  referred,  upon  consideration 
of  all  the  evidence  bearing  upon  the  point,  found  that  the  original 
pencil  draft  of  the  amendatory  ordinance  "  was,  on  its  face^  in 
terms  a  grant  of  the  use  of  the  entire  twenty-five  feet  constituting 
the  original  right  of  way  under  the  said  ordinance  of  May  24, 

1898,  and  that  said  certified  copy  of  said  ordinance  of  March  7, 

1899,  introduced  in  evidence  as  the  complainant's  ^  Exhibit  D,^ 
was  prepared  by  said  clerk  of  said  village  from  said  original  pencil 
draft  of  such  ordinance  of  March  7,  1899,  so  preserved  in  his  said 
office,  on  or  about  the  13th  day  of  May,  A.  D.  1899 ;"  and  this 
finding  we  think  to  be  well  supported  by  the  proofs.  The  decree, 
however,  was  granted  upon  the  theory  the  village  had  become 
equitably  estopped  from  demanding  the  superstructure  beyond  the 
width  of  twenty  feet  should  be  removed  from  the  street. 

The  general  principle  relative  to  the  power  of  the  village  to 
remove  any  structure  in  a  street  which  excludes  the  public  from 
the  use  of  that  portion  of  the  street  is  not  entirely  applicable  to 
the  situation.  This  portion  of  Wilson  street  was  created  under  an 
agreement  between  the  village  and  the  railway  company  that 
the  company  should  purchase  the  ground  upon  which  the  street 
was  to  be  extended,  and  dedicate  it  to  the  village,  for  the  purpose 
of  devoting  it  in  part  to  the  use  of  the  railway  company.  More- 
over, beyond  the  limits  of  the  viaduct  at  least  thirty-two  feet  of 
the  street  remained  open  for  the  free  and  uninterrupted  use  of  the 
public  at  a  point  where  there  had  before  been  no  public  way ;  and, 


Digitized  by  VjOOQ IC 


118  Stkeet  Railway  Reports,  [Voi^  2' 

still  further,  the  ground  under  the  greater  portion  of  the  viaduct 
was  so  rough  and  uneven  that  the  public  could  not  have  used  it 
unless  improved,  at  great  cost,  for  such  use.  The  use  of  a  street 
for  street  railway  purposes  is  not  an  illegitiniate  use  of  the  public 
way,  as  we  have  frequently  declared.  The  viaduct  may  exclude 
the  public  to  some  extent  from  the  use  of  parts  of  the  street,  but 
in  Summer  field  v.  City  of  Chicago,  197  HI.  270,  64  N.  E.  290, 
we  held  that  if  a  city  council,  acting  in  good  faith,  for  the  best 
interests  of  the  public,  in  the  matter  of  elevating  railroad  tracks 
at  the  junction  of  two  streets,  determines  that  the  safety  of  the 
public  will  be  best  conserved  by  providing  a  subway  and  support- 
ing the  tracks  by  means  of  walls  in  the  street,  courts  will  not 
declare  such  action  unauthorized  merely  because  the  plan  adopted 
would  result  in  excluding  the  public  from  that  portion  of  the 
street  which  would  be  occupied  by  the  walls  of  the  subway. 

We  think  the  proof  amply  warranted  the  decree  on  the  ground 
the  village  should  be  deemed  equitably  estopped  to  demand  that 
the  viaduct,  or  any  portion  thereof,  should  be  removed  from  the 
street.  The  viaduct  was  constructed  by  the  company  in  the  be- 
lief it  had  a  right  to  use  twenty-five  feet  of  the  street.  This 
belief  was  grounded  upon  the  original  ordinance  granting  it  the 
use  of  the  street  to  that  extent,  and  also  upon  a  certified  copy 
of  the  amendatory  ordinance,  which  was  entirely  consistent  with 
that  ^^ew.  From  practically  the  beginning  of  the  work  of  con- 
structing the  viaduct  the  president  of  thf*  village  council  and  the 
village  engineer,  both  acting  in  their  representative  official  capac- 
ities, and  the  latter  in  obedience  to  a  provision  of  the  ordinance 
of  the  village,  had  actual  knowledge  that  the  company  was  usinjs: 
more  than  twenty  feet  of  the  street  in  erecting  the  viaduct.  The 
original  ordinance  provided  that  all  the  work  on  the  street  should 
be  done  under  the  supervision  of  the  village  engineer.  That 
official  performed  that  duty  in  the  construction  of  the  viaduct,  and 
the  president  of  the  village  frequently  inspected  the  work  as  it 
progressed,  and  the  manner  of  building  the  viaduct  was  the  sub- 
ject of  discussion  at  different  times  between  these  officials  of  the 
village  and  those  acting  for  the  railway  company  in  the  building 
thereof,  and  changes  in  the  work  were  made  at  the  request  of  the 
village  authorities.    Though  it  was  then  well  known  by  the  village 
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authorities  that  the  structure  occupied  more  than  twenty  feet  of 
the  street,  no  objection  was  made  thereto  until  the  viaduct  had 
been  entirelj  completed,  the  track  laid  thereon,  and  the  structure 
was  ready  for  the  operation  of  trains  over  it  Upon  the  clear- 
est principles  of  right  and  justice  the  village  should  not  be 
aUowed  to  then  insist  that  the  viaduct  should  be  removed,  and 
such  great  pecuniary  loss  and  sacrifice  be  inflicted  upon  the  rail- 
way company.  That  equitable  estoppels  of  this  nature  may  be 
declared  and  enforced  against  municipal  corporations,  when  good 
conscience  and  justice  demand,  has  long  been  the  doctrine  of  this 
court.  City  of  De  Kalh  v.  Laney,  193  111.  185,  61  N.  E.  1086, 
and  many  cases  there  cited. 

The  bill  alleges  that  a  clerical  error  was  made  by  the  village 
derk  in  transcribing  the  mandatory  ordinance  upon  the  record, 
whereby  the  clerk  omitted  to  copy  the  word  "  five ''  in  that  part 
of  the  ordinance  which  refers  to  the  width  of  the  street  to  be 
occupied  by  the  railway  company  as  a  right  of  way,  thus  leaving 
the  width  of  the  street  to  be  used  to  appear  to  be  twenty  feet  in- 
stead of  twenty-five;  and  the  special  prayer  of  the  bill  was  that 
this  clerical  error  in  the  record  should  be  amended.  The  insist- 
ence, however,  that  the  relief  to  be  ^ven  must  be  limited  by  this 
special  prayer  of  the  bill,  is  not  well  made.  The  bill  contained  a 
general  prayer  for  such  further  or  other  relief  as  the  nature  of 
the  case  may  require  and  as  to  equity  and  good  conscience  may 
seem  meet.  "  The  rule  is,  where  a  bill  contains  a  prayer  for 
special  relief,  and  also  a  prayer  for  general  relief,  the  complain- 
ant may  be  denied  a  decree  for  the  relief  specially  prayed  for, 
and  under  the  general  prayer  be  granted  such  relief  as  he  may  be 
found  entitled  to  have  under  the  allegations  of  fact  made  in  the 
bill  and  the  proof  in  support  thereof."  CUhhs  v.  Davies,  168  111. 
205,  48  K  E.  120.  The  allegations  of  the  bill  in  the  case  at  bar 
disclosed  all  the  facts  necessary  to  be  known  to  entitle  complain- 
ant to  a  decree  on  the  ground  the  village  should  be  equitably 
estopped,  and  the  general  prayer  for  relief  authorized  the  grant- 
ing of  a  decree  based  upon  that  principle  of  equity  jurisprudence. 

The  judgment  of  the  Appellate  Court  is  affirmed.  Judgment 
affirmed. 
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Knickerbocker  Ice  Co.  v.  Benedix. 

(Illinois  —  Supreme  Ck)iiri.) 

L  IiTJUBT  TO  CoNDUCTOB  BT  BEING  Stbuck  BY  PoLB  OF  Waqoh. —  The  plain- 
tiff, a  street-car  conductor,  while  engaged  in  the  performance  of  his 
duties,  and  standing  on  the  nmning-board  of  his  car,  was  injured  hy 
heing  struck  by  the  pole  of  an  ice  wagon  belonging  to  the  defendant. 
It  appeared  that  the  horses  were  being  driven  so  fast  that  the  driver 
was  unable  to  stop  them  in  time  to  avert  the  injury.  The  employees  of 
the  defendant  upon  the  wagon  were  shown  to  have  been  intoxicated.  It 
was  held  that  under  the  circumstances  it  was  the  duty  of  the  driver  of 
the  team  to  stop,  and  his  failure  so  to  do  was  negligence  of  the  de> 
fendant.i 

1.  General  rule  as  to  liability  of  master  for  negligence  of  servant —  A  master 
is  liable  for  the  injuries  resulting  from  the  negligence  of  his  servant  while 
in  the  lawful  and  authorized  employment  of  the  master.  Christian  r.  Irwin» 
126  111.  619;  Toledo,  W.  A  W.  R.  Co.  v.  Harmon,  47  111.  298,  96  Am.  Dec.  489; 
American  Express  Co.  r.  Haggard,  37  111.  466,  87  Am.  Dec.  267;  St.  Louis, 
A.  &  C.  R.  Co.  r.  Dalby,  19  111.  352 ;  Louisville,  etc.,  R.  Co.  v.  Willis,  83  Ky. 
67;  Qray  f.  Portland  Bank,  3  Mass.  364,  3  Am.  Dec.  166;  Gass  t\  Coblens, 
43  Mo.  377;  Harriss  v,  Mabry,  23  N.  C.  240;  Puryear  v,  Thompson,  6  Humphr. 
(Tenn.)   397. 

A  master  is  civilly  liable  for  the  negligence  of  his  servant  committed  in 
the  course  of  his  employment,  and  resulting  in  injury  to  a  third  person,  whether 
the  act  constituting  the  negligence  is  actionable  on  common-law  principles, 
or  is  made  such  by  statute.  Osborne  r.  McMasters,  40  Minn.  103,  41  N.  W. 
643,  12  Am.  St.  Rep.  698;  Potulni  t\  Saunders,  37  Minn.  617,  36  N.  W.  379; 
Lakin  v,  Oregon,  etc.,  R.  Co.,  15  Oreg.  220;  Texas,  etc.,  Ry.  Co.  tJ.  Davidson, 
68  Tex.  370;  Fick  r.  Chicago,  etc.,  Ry.  Co.,  68  Wis.  469,  32  N.  W.  627. 

Negligence  of  drivers  of  horses. —  It  is  negligence  for  which  the  master  is 
responsible  for  his  servant  while  intrusted  by  him  with  his  team  of  high- 
spirited  horses  to  leave  them  unhitched  and  uncared  for  by  the  side  of  a 
public  highway.  Pierce  r.  Connors,  20  Colo.  178,  37  Pac.  721,  46  Am.  St. 
Rep.  279. 

A  driver  who  swings  his  team  about  and  backs  it  up  so  that  the  body  of 
the  wagon  projects  over  the  sidewalk,  causing  injuries  to  a  pedestrian  on  the 
walk,  is  guilty  of  negligence,  rendering  his  employer  liable.  Wolfe  Mfg.  Co. 
17.  Wilson,  46  111.  App.  381,  affirmed,  152  111.  9,  38  N.  E.  694,  26  L.  R.  A.  229. 

But  under  the  Massachusetts  statute  directing  as  to  the  manner  of  tne 
passage  of  teams  on  public  highways,  it  was  held  that  a  master  is  not  liaole 
for  the  damages  sustained  by  a  party  by  reason  of  the  omission  of  his  servant 
Seasonably  to  drive  the  master's  vehicle  to  the  right  of  the  middle  of  the 
traveled  part  of  the  road  when  meeting  another  vehicle.  Qoodhue  v.  Dix,  2 
Gray  (Mass.),  181. 
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1  BiBHT  OP  Wat. —  It  U  not  the  duty  of  the  conductor  or  motorman  to  ttop 
a  street  car  for  the  pnrpoee  of  permitting  a  vehicle  traveling  at  right 
angles  with  the  car  to  pass  over  the  intersection  first,  when  the  car, 
by  reason  of  its  nearness  to  the  point  of  intersection,  has  the  right  of 
way. 

3.  IirersucnoN  as  to  Ihtoxication  of  Empldtxbs. —  An  instruction  to  the 
effect  that  the  jury  in  arriving  at  its  verdict  might  consider  "  whatever 
the  evidence  may  show  as  to  whether  or  not  the  servants  of  the  defend- 
ant were  intoxicated,  together  with  all  other  evidence  in  the  case/'  is 
not  objectionable  as  telling  the  jury  that  they  might  consider  the  evi- 
dence of  such  intoxication  in  fixing  the  amount  of  damages,  since  it 
does  not  appear  from  the  record  that  any  question  of  punitive  or  vin- 
dictive damages  was  suggested. 

Afpbal  by  defendant  from  judgment  of  Appellate  Court,  affirming  a  judgment 
for  the  plaintiff.  Decided  December  16,  1903.  Reported  206  111.  362, 
60  N.  S.  50. 

Statement  of  facts  by  Scott,  J. 

This  is  an  action  on  the  case,  brought  by  appellee  in  the  Superior  Court 
qI  Cook  county  to  recover  damages  for  a  personal  injury  occasioned  through 
the  alleged  negligence  of  appellant.  A  trial  before  a  jury  resulted  in  a 
verdict  for  $2,000  in  favor  of  appellee.  Judgment  was  entered  on  the  verdict, 
and  an  appeal  was  taken  to  the  Appellate  Court  of  the  First  District,  where 
^  judgment  of  the  Superior  Court  was  affirmed,  and  the  case  is  now  before 
this  court  on  appeal  from  the  Appellate  Court. 

Appellee  received  the  injuries  complained  of  in  this  suit  on  May  30,  1900, 
in  the  dty  of  Chicago,  while  engaged  in  the  performance  of  his  duties  as  a 
streetcar  conductor  for  the  Chicago  Union  Traction  Company.  The  car 
wts  running  west  on  North  avenue,  in  that  city,  and  when  about  100  feet 
from  Leavitt  street,  an  intersecting  street,  the  appellee  rang  a  bell  on  the 
cw  as  a  signal  to  the  motorman  to  stop  at  Leavitt  street  for  the  purpose  of 
allowing  passengers  to  get  off  the  car.  The  car  commenced  to  slacken  speed. 
It  had  almost  crossed  the  intersection  of  the  streets,  when  an  ice  wagon 
belonging  to  the  appellant,  drawn  by  two  horses,  coming  south  on  Leavitt 
■treet,  ran  into  the  car,  and  the  pole  of  the  wagon  struck  the  plaintiff's  leg 
with  sufficient  force  to  break  it  and  seriously  injure  him.  The  car  contained 
no  aisle  running  lengthwise,  and  it  was  necessary  for  appellee,  in  performing 
his  duties  as  conductor,  to  pass  from  one  end  of  the  car  to  the  other  along  a 
footboard  running  outside  the  car  its  entire  length,  and  provided  for  that 
purpose.  Appellee,  immediately  prior  to  the  time  of  receiving  the  injury, 
was  on  the  north  footboard  of  the  car,  with  his  face  turned  south,  collecting 

^ares.  He  testified  that  he  heard  the  rumbling  of  a  wagon,  and,  looking 
backward,  saw  the  wagon,  about  twenty  feet  away,  coming  rapidly  south  on 

^^▼itt  street  toward  the  car;  that  he  tried  to  jump  forward  out  of  the 

way,  but  was  struck  just  as  he  jumped.     The  evidence  tends  to  show  that 
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the  horses  were  being  driyen  so  fast  that  the  driver  was  unable  to  stop 
them  in  time  to  avert  the  injury;  that,  just  before  reaching  Leavitt  street, 
the  motorman  sounded  a  gong  on  the  car  to  give  warning  of  the  approaching 
car,  and  that  the  car  was  moving  slowly  when  struck  by  the  wagon  pole. 
The  wagon  weighed  3J00  pounds,  and  the  ice  it  contained  weighed  2,200 
pounds.  Three  employees  of  appellant,  one  of  whom  was  driving  the  horses, 
were  in  the  wagon  at  the  time  it  collided  with  the  car,  and  the  evidence  tends 
to  show  that  these  employees  were  intoxicated. 

Wilfred  H.  Card  and  Quinn  O'Brien,  for  appellant 

Oemmill  &  Foell,  for  appellee. 

Opinion  by  Scott,  J. 

Defendant  below,  at  the  conclusion  of  plaintiff's  evidence,  and 
again  at  the  conclusion  of  all  the  evidence,  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant  Both 
motions  were  overruled  and  appellant  presents  to  this  court,  as 
a  matter  of  law,  the  question  whether  the  evidence  sustaining  the 
cause  of  the  plaintiff  below,  with  the  reasonable  inferences  to  be 
drawn  therefrom,  is  sufficient  to  warrant  a  verdict  for  the  plaintiff. 

A  considerable  portion  of  appellant's  brief  and  argument  is 
devoted  to  establishing  the  fact  that  either  appellee  or  the  motor- 
man  could  have  seen  the  approaching  wagon  and  stopped  the  car, 
and  thereby  avoided  the  accident.  It  may  be  conceded  that  this 
is  true;  but  this  fact  does  not  in  any  way  tend  to  show  that  ap- 
pellant was  not  guilty  of  negligence,  or  that  appellee  was  guilty 
of  negligence.  As  the  car  approached  the  point  where  the  line 
of  travel  it  was  following  would  intersect  the  line  of  travel  the 
appellant's  team  was  following  it  was  traveling  at  a  reasonable 
rate  of  speed,  as  shown  by  the  evidence.  Traveling  at  that  rate 
of  speed,  it  reached  the  intersection  first.  There  was  nothing  to 
prevent  appellant's  driver  seeing  the  car  and  perceiving  that  it 
would  reach  the  point  of  intersection  first  Under  these  circum- 
stances it  was  the  duty  of  the  driver  of  the  team,  and  not  the  duty 
of  those  in  charge  of  the  car,  to  stop ;  and  the  failure  of  the  driver 
to  stop  his  team  under  the  circumstances  is  the  negligence  of 
appellant 

A  large  number  of  cases  are  cited  in  reference  to  the  duty  of 
those  in  charge  of  a  street  car  to  look  ahead  as  they  approach  the 
street  crossing,  for  the  purpose  of  avoiding  accidents  to  persons 
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or  vehicles  using  the  crossing.  These  are  all  cases  where  the  street- 
car company  has  been  made  defendant,  and  have  no  application 
here.  None  of  them  go  to  the  extent  of  holding  that  it  is  the  duly 
of  the  conductor  or  motorman  to  stop  a  car  for  the  purpose  of 
permitting  a  vehicle  traveling  at  right  angles  with  the  car  to  pass 
over  the  intersection  first,  when  the  car,  by  reason  of  its  nearness 
to  the  point  of  intersection^  has  the  right  of  way.  The  evidence 
tended  to  show  that  immediately  preceding  the  collision  the  team 
of  the  appellant  was  traveling  at  a  higher  rate  of  speed  than  was 
the  car.  Those  in  charge  of  the  car  had  the  right,  however,  to 
assume  that  those  in  charge  of  the  team  would  recognize  the 
superior  right  of  the  car  and  stop  the  team  before  it  ran  into  the 
car.  The  court  properly  refused  the  peremptory  instruction  to 
find  for  the  defendant. 

The  only  other  error  presented  was  the  modification  of  ap- 
pellant's ninth  instruction.  This  instruction,  as  requested,  read 
as  follows :  "  The  jury  are  instructed  that  the  mere  fact,  if  it  is 
a  fact,  that  the  servants  of  the  ice  company  were  intoxicated, 
would  not  make  the  defendant  liable,  provided  you  believe  from 
the  evidence  that  at  and  just  before  the  time  of  the  accident  said 
servants  were  using  ordinary  care  in  driving  the  team  in  question. 
And  even  though  you  should  believe  that  said  servants  were  in- 
toxicated, you  should  find  the  defendant  not  guilty  if  you  also 
believe  from  the  evidence  that  the  plaintiff  himself  failed  to 
exercise  reasonable  care  to  prevent  the  accident,  and  that,  if  he 
had  exercised  such  care,  the  accident  would  not  have  occurred." 
The  court  modified  it  by  adding  thereto  the  following:  "But 
in  arriving  at  your  verdict  you  have  a  right  to  consider  whatever 
the  evidence  may  show  as  to  whether  or  not  the  servants  of  the 
defendant  were  intoxicated,  together  with  all  the  other  evidence 
in  the  case."  The  objection  made  to  this  modification  is  that  it 
tells  the  jury  that  in  arriving  at  their  verdict  they  may  consider 
the  evidence  of  intoxication.  This  is  said  to  be  too  broad ;,  that 
the  instruction  at  least  should  do  no  more  than  advise  the  jury 
that  in  determining  defendant's  liability  they  had  a  right  to  con- 
sider the  evidence  on  that  subject,  the  reasons  assigned  being  that 
determining  the  amount  of  damages  to  be  allowed  was  a  part  of 
the  process  of  arriving  at  a  verdict,  and  that  the  jury  were,  there- 


Digitized  by  VjOOQ IC 


124  Street  Railway  Reports.  [Voi^  2 

fore,  improperly  told  that  they  might  consider  the  evidence  of 
intoxication  of  appellant's  driver  in  fixing  the  amount  of  dam- 
ages. If  this  were  a  case  in  which  punitive  damages  had  been 
claimed,  we  can  see  that  this  instruction  might  have  this  effeet; 
but  a  careful  examination  of  the  record  shows  that  it  was  tried 
by  both  sides  on  the  theory  that  the  jury  could  award  to  the 
plaintiff  only  the  actual  damages  sustained  by  him.  So  far  as 
appears  from  the  record,  the  question  of  punitive  or  vindictive 
damages  was  not  suggested  in  the  course  of  tho  trial.  We  do  not 
think,  under  these  circumstances,  that  the  jury  would  under^ 
stand  from  this  instruction,  as  modified,  that  they  were  authorized 
to  increase  the  amount  of  their  verdict  if  they  found  from  the 
evidence  that  appellant's  driver  was  intoxicated.  While  the  con- 
sideration of  the  evidence  on  the  subject  of  intoxication  might 
well,  by  the  language  of  the  instruction,  have  been  limited  to  the 
deliberations  of  the  jury  in  determining  defendant's  liability,  we 
do  not  think  the  jury,  under  the  circumstances  of  this  case,  could 
have  given  it  any  weight  in  fixing  the  amount  of  their  verdict. 

The  judgment  of  the  Appellate  Court  will  be  affirmed.     Judg- 
ment affirmed. 


Chicago  City  Railway  Co.  v.  CarrolL 
{ niinoifl  —  Supreme  Court. ) 

1.  IifJUftT  TO  Pabsenoeb  whiub  Tbansfebbino  from  One  Cab  to  Anotoeb; 
Evn)ENC3  OF  Possession  of  Tbansfeb.i — The  plaintifif  paid  his  fare  as 
a  paseenger  on  one  of  the  street  cars  of  the  defendant  and  reoeiyed  » 
transfer  for  use  upon  another  line;  as  the  plaintiff  was  alighting  from 
the  car  to  take  another  car  of  the  defendant  he  was  struck  by  a  trolley 
pole  falling  from  the  car,  causing  the  injuries  complained  of.  It  ap- 
peared that  the  plaintiff's  son  found  a  transfer  paper  in  his  pocket 
when  he  was  brought  to  his  home.  Such  paper  was  not  offered  in  evi- 
dence, but  it  was  not  denied  that  he  had  the  transfer  or  that  he  re- 
ceived it  in  the  regular  way.  It  was  held  that  the  evidence  was  suffi- 
cient to  show  that  the  plaintiff  had  received  a  transfer  and  was  a  pas- 
senger at  the  time  of  the  injury. 

1.  Possession  of  transfer  slip  as  evidence  of  status  of  passenger. —  The  gen- 
eral rule  is  that  the  previous  purchase  of  a  ticket  is  not  essential  to  the 
beginning  of  the  relation  of  passenger  and  carrier,  where  it  is  not  by  the  rules 
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2.  PBBfliTifPnoif  or  Neouoknck  noic  Paix  of  Tiollkt  Polb. —  It  was  not 

neeeasarj  for  the  plaintiff  to  show  what  caused  the  trolley  pole  to  fall. 
Proof  being  made  that  the  plaintiff  was  injured  while  a  passenger, 
the  burden  of  explaining  how  the  injury  occurred  and  of  rebutting  the 
presumption  of  negligence  is  upon  the  defendant. 

3.  Spbcific  AuxoATioifs  OF  Neouqbnck. —  Where  three  of  six  counts  in  a 

declaration  allege  general  negligence,  the  fact  that  the  other  three  allege 
specific  negligence  does  not  make  it  incumbent  upon  the  plaintiff  to 
produce  eridence  substantiating  such  specific  charges,  nor  relieve  the 
defendant  from  its  burden  of  rebutting  the  presumption  of  negligence. 

Appeal  by  defendant  from  judgment  in  fayor  of  plaintiff.     Decided  Decem- 
ber 16,  1903.    Reported  206  Dl.  318,  68  N.  E.  1087. 

Statement  of  facts  by  Ricks,  J. 

This  is  an  appeal  from  the  Appellate  Court  for  the  First  District  from  a 
judgment  obtained  by  Robert  Carroll  against  the  Chicago  City  Railway  Com- 
pany.    The  original  judgment  in  the  Superior  Court  was  for  the  sum  of 

or  known  usage  of  the  company  made  a  condition  precedent  to  the  acceptance 
of  the  passenger.  6  Cyc  537 ;  Nellis  Street  Railroad  Accident  Law,  p.  40. 
The  relation  commences,  in  the  case  of  a  street  railway  company,  when  a 
person  places  himself,  in  good  faith  and  with  the  intention  of  taking  passage, 
in  a  situation  to  avail  himself  of  the  facilities  for  transportation  which  the 
company  offers.  Nellis  Street  Railroad  Accident  Law,  p.  44.  The  relation 
continues  until  the  passenger  has  had  a  reasonable  opportunity  to  leave  the 
car  at  the  place  where  his  journey  ends.  A  temporary  departure  from  the 
car  for  a  legitimate  purpose  without  the  intent  to  abandon  the  transportation 
does  not  end  the  relation.  Atlanta  Gonsol.  St.  R.  Co.  v.  Bates,  103  Ga.  333, 
30  S.  E.  41;  Brunswick,  etc.,  R.  Co.  v,  Moore,  101  Ga.  684,  28  S.  E.  1000; 
Oonroy  r.  Chicago,  etc.,  R.  Co.,  96  Wis.  243,  70  N.  W.  486,  38  L.  R.  A.  419. 

Where  a  transfer  slip  is  given  to  a  passenger  entitling  him  to  transfer  from 
the  car  on  which  he  paid  his  fare  to  another  car  running  on  a  line  connecting 
with  the  line  on  which  he  is  traveling,  his  status  as  a  passenger  continues 
without  change  until  he  reaches  his  destination  on  the  line  to  which  he  is 
transferred.  If  he  is  injured  by  the  negligence  of  the  company  at  a  point 
where  he  is  required  to  make  the  transfer  the  liability  of  the  company  is  based 
upon  the  relationship  of  a  carrier  and  passenger.  Citizens'  St.  Ry.  Co.  v.  Merl, 
134  Ind.  609,  33  N.  £.  1014. 

In  the  case  of  Keator  v.  Scranton  Traction  Co.,  191  Pa.  St.  102,  43  Atl.  86, 
71  Am.  St.  Rep.  758,  44  L.  R.  A.  546,  it  was  held  that  if  a  passenger  is  given 
t  transfer  ticket  from  one  electric  car  to  another,  to  enable  him  to  reach  his 
destination,  and,  while  in  the  highway,  approaching  and  near  to  the  proper 
car  for  him  to  take  under  the  terms  of  the  transfer,  he  is  struck  hy  a  piece 
of  the  trolley  pole,  which  breaks  while  it  is  being  turned  from  one  end  of  the 
car  to  the  other,  and  while  the  company  or  its  servant  is  not  exercising  extraor- 
dinary care  toward  the  holder  of  the  transfer,  he  is  entitled,  as  a  passenger, 
to  recover  for  the  injury  thus  sustained. 
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$6,000.  The  Appellate  Court  required  a  remittitur  of  $2,000,  and  judgment 
was  entered  for  the  sum  of  $3,000.  The  declaration  consisted  of  six  counts. 
Each  of  said  counts  alleged  that  defendant  was  possessed  of,  owning,  and 
operating  a  street  railway,  and  electric  street  cars  thereon,  the  electricity  for 
which  was  supplied  from  the  wire  overhead  through  and  upon  an  iron  trolley 
pole  attached  to  the  top  of  the  car.  Each  count  contained  averments  of  due 
care  and  caution.  The  first  count  alleges,  also,  that  plaintiff  was  at  or  near 
the  intersection  of  Wentworth  avenue  and  Thirty-fifth  street,  and,  without 
alleging  any  duty,  avers  that  the  defendant,  by  its  servants,  so  carelessly 
and  negligently  propelled  and  managed  its  car  and  trolley  pole  that  the 
pole  broke  away  from  said  car,  fell,  and  hit  plaintiff  upon  the  head.  The 
second  count  avers  defendant  also  owned  and  operated  tracks  and  trolley 
wires  on  Thirty-fifth  street,  and  that  it  was  defendant's  duty,  when  crossing 
said  street,  to  manage  and  control  the  trolley  pole  on  the  Wentworth  avenue 
car  by  a  rope  attached  thereto,  so  that  it  should  not  be  caught  in  the  inter- 
secting wires;  that  while  the  plaintiff  was  walking  along  Wentworth  avenue, 
at  or  near  the  intersection  of  Thirty-fifth  street,  defendant,  by  its  servants, 
so  carelessly  and  negligently  managed  and  operated  said  car  and  trolley 
pole  that  the  upper  end  thereof  was  not  held  in  control,  and  became  caught 
and  entangled  in  said  wires,  and  was  thereby  torn  off  the  roof  of  said  car, 
fell,  etc.  The  third  count  alleges  that  the  trolley  pole  was  connected  to  the 
car  by  a  turntable  attached  or  screwed  to  the  car  by  a  bolt,  and  that  it  was 
defendant's  duty  to  provide  strong  and  sufficient  bolts;  that  the  pole  and 
turntable  were  attached  by  an  insufficient  and  defective  bolt;  that  while 
plaintiff  was  walking  along  Wentworth  avenue,  at  or  near  its  intersection 
with  Thirty-fifth  street,  said  pole  fell  by  reason  of  said  defective  bolt.  The 
fourth  count  alleges  that  it  was  defendant's  duty  to  regularly  inspect  the 
pole  and  turntable,  and  see  that  the  bolts  and  screws  were  in  good  order  and 
repair;  that  defendant  permitted  said  bolts  and  screws  by  which  the  turn- 
Presumption  of  negligence. —  See  as  to  presumption  of  negligence  where  a 
passenger  of  a  street  railway  company  is  injured,  Nellis  Street  Railroad 
Accident  Law,  pp.  570-583;  and  the  following  cases  reported  in  this  seties: 
Leveret  v.  Shreveport  Belt  Line  Co.,  1  St.  Ry.  Rep.  253,  34  So.  579;  Leslie  t?. 
Jackson  &  Sub.  Tract.  Co.,  1  St.  Ry.  Rep.  409,  96  N.  W.  580;  Bosworth  r. 
Union  Ry.  Co.,  1  St.  Ry.  Rep.  767;  Cassady  r.  Old  Colony  St.  Ry.  Co.,  1  St. 
Ry.  Rep.  330,  68  N.  E.  10;  Robinson  f?.  St.  Louis  &  Sub.  Ry.  Co.,  2  St.  Ry.  Rep. 
630,  (Mo.  App.)  77  S.  W.  493;  Palmer  v.  Warren  St.  Ry.  Co.,  2  St.  Ry. 
Rep.  839,  (Pa.  St.)  56  Atl.  49;  Jones  v.  United  Rys.  &.  Elec.  Co.,  2 
St.  Ry.  Rep.  406,  (Md.)  57  Atl.  620;  Heyde  v.  St.  Louis  Transit  Co.,  2  St. 
Ry.  Rep.  630,  (Mo.  App.)  77  S.  W.  127;  Doolin  t?.  Omnibus  Cable  Co.,  2 
St.  Ry.  Rep.  18,  73  Pac.  1060;  Cummings  f.  Wichita  R.  R.  &,  L.  Co.,  2  St. 
Ry.  Rep.  278,  (Kan.)  74  Pac.  1104;  Powell  r.  Hudson  Valley  Ry.  Co.,  2  St. 
Ry.  Rep.  800,  88  App.  Div.  (N.  Y.)  133,  84  N.  Y.  Supp.  337;  Klinger  t?.  United 
Traction  Co.,  2  St.  Ry.  Rep.  799,  92  App.  Div.  (N.  Y.)  100,  87  N.  Y.  Supp. 
864;  Aston  V.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  631,  (Mo.  App.)  79 
S.  W.  999. 
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iable  and  pole  were  attached  to  the  car  to  become  worn  out,  maty,  and  out 
of  repair;  and  that  while  plaintiff  was  walking  along  Wentworth  avenue, 
ftt  or  near  the  intersection  of  Thirty-fifth  street,  the  trolley  pole  fell  by 
ntoon  of  the  defeetiye  bolt,  as  aforesaid.  The  fifth  count  charges  that  de- 
fendant operated  both  the  Thirty-fifth  street  and  Wentworth  avenue  lines, 
asd  that  passengers  were  entitled,  for  one  fare,  to  a  continuous  ride  on 
both  streets,  and  were  given  transfer  slips  entitling  them  to  change  cars  at 
niirty-fifUi  street;  that  plaintiff  was  a  passenger  upon  a  Wentworth  avenue 
car,  paid  his  fare,  and  received  a  transfer  slip;  that  he  left  the  Wentworth 
STane  car  at  or  near  the  intersection  with  Thirty-fifth  street  to  continue 
his  jonmey  upon  a  Thirty-fifth  street  car,  and,  while  he  was  walking  to 
•iid  car,  defendant  so  carelessly  and  negligently  managed  and  operated  the 
Wtntworth  avenue  car,  and  trolley  pole  attached  thereto,  that  said  trolley 
pole  fell,  etc.  The  sixth  count  differs  from  the  fifth  count  in  the  negligence 
ftferred,  which  is  that  defendant,  by  its  servants,  carelessly  and  negligently 
permitted  plaintiff  to  be  hit  upon  the  head  by  said  trolley  pole.  The  gen- 
eral issue,  only,  was  filed.  The  only  error  relied  upon  is  that  the  Appellate 
Court  erred  in  affirming  the  judgment  of  the  Superior  Court,  and  in  not 
rerersing  the  same;  and,  based  upon  this  assignment,  appellant  argues  and 
inaitts  upon  error  in  the  court's  refusal  to  direct  a  verdict  for  appellant, 
and  in  failing  to  direct  the  jury  that  appellee  could  not  recover  under  the 
various  counts  of  the  declaration,  the  giving  and  refusal  of  instructions,  the 
admiflsion  and  rejection  of  evidence,  and  alleged  improper  remarks  by  the 
eonrt. 

Wm.  J.  Hynes  and  Samuel  S.  Page  (Mason  B.  Starring,  of 
eounsel),  for  appellant 

Sieere  &  Furber,  for  appellee. 

Opinion  by  Bicks,  J. 

At  the  close  of  all  the  evidence  appellant  made  a  motion  and 
offered  an  instruction  to  have  a  verdict  directed  for  it.  The 
court  denied  the  motion  and  refused  the  instruction,  and  for 
that,  error  is  assigned.  If  there  was  evidence  in  the  record 
fairly  tending  to  support  the  averments  of  the  declaration,  or 
any  count  of  it,  that  instruction  was  properly  refused. 

As  to  the  manner  in  which  and  the  circumstances  under  which 
appellee  received  his  injuries,  no  evidence  was  offered  except 
ty  appellee.  Appellant  has  no  evidence  in  the  record,  and  ex- 
amined no  witness  on  any  branch  of  the  case,  except  as  to  the 
nieasure  of  damages,  so  that  whatever  evidence  there  is  in  the 
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record  tending  to  establish  appellee's  case  is  uncontradicted  and 
undisputed.  The  undisputed  evidence  shows  that  appellee,  on  the 
28th  day  of  January,  1899,  between  10  and  11  o'clock,  a.  m., 
entered  one  of  appellant's  electric  cars,  which  was  operated  by  a 
trolley,  at  Sixty-third  street  and  Wentworth  avenue,  to  make  a 
journey  over  its  line  thence  to  Thirty-fifth  street,  where  ap- 
pellant had  a  line  running  east  and  west  along  the  latter  street, 
which  appellee  was  to  take  to  carry  him  west  to  Pamell  avenue^ 
where  he  resided;  that  appellee  paid  his  fare,  and  received  a 
transfer  for  the  Thirty-fifth  street  line;  that  when  Thirty-fifth 
street  was  reached,  and  as  appellee  was  alighting  from,  or  just 
as  he  had  alighted  from,  the  Wentworth  avenue  car  to  go  to 
the  Thirty-fifth  street  car,  at  the  junction  of  these  two  streets, 
the  trolley  pole  from  the  Wentworth  avenue  car,  from  which 
appellee  had  just  alighted  or  was  alighting,  fell  from  that  car 
and  struck  appellee  upon  the  head  and  knocked  him  down,  and 
whatever  injuries  he  did  suffer  resulted  therefrom.  Appellee 
was  picked  up  in  a  dazed  condition,  and  carried  to  a  store  near 
the  car  line,  and  taken  thence  home  in  an  ambulance. 

Appellee  testified  that  he  had  a  transfer,  and  his  son  testified 
that  when  he  was  brought  home  a  transfer  was  taken  out  of  his 
pocket.  No  witness  denied  that  he  had  a  transfer,  or  that  he  re- 
ceived it  in  the  regular  way.  It  is  now  urged  that  because  a 
transfer  paper  itself  was  not  offered  in  evidence,  and  is  not  in 
the  record,  that  is  fatal  to  appellee's  case.  We  do  not  think 
so.  The  action  was  not  upon  the  transfer  paper.  It  was  a  mere 
incident  to  appellee's  right.  It  was  sufficient  that  the  undisputed 
evidence  showed,  or  tended  to  show,  that  appellee  did  receive  a 
transfer,  and  in  consequence  of  that,  and  by  virtue  of  it,  was  a 
passenger  on  both  lines  of  appellant  while  making  a  continuous 
journey  to  his  destination.  North  Chicago  Street  B.  Co.  v.  Kas^ 
pera,  186  111.  246,  57  N.  E.  849. 

It  is  further  said  by  appellant  that  there  is  nothing  to  show 
what  caused  the  trolley  pole  to  fall,  or  to  show  that  the  car  was 
run  in  a  negligent  manner  with  regard  to  speed,  or  defectively  or 
wrongly  constructed.  It  was  not  necessary  for  appellee  to  show 
these  matters.    As  early  as  1854,  in  the  case  of  OcUena  &  Chicago 
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Union  R.  Co.  v.  Yarwood,  15  111.  468,  this  rule  was  announced 
(page  471) : 

"  By  the  law  they  [railroads]  are  bound  to  the  utmoet  diligence  and  care, 
and  are  liable  for  slight  negligence.  Proof  that  defendant  [appellee]  was  a 
paasenger,  the  accident,  and  the  injury,  make  a  prima  facie  case  of  negligence. 
This  is  done,  and  the  burden  of  explaining  is  thrown  upon  the  plaintiffs 
[appellants]  .** 

The  rule  above  quoted  has,  from  the  time  of  its  announcement 
to  the  present  time,  been  adhered  to  by  an  unbroken  line  of 
decisions  in  this  State.  It  is  the  general,  recognized  rule  of 
this  country,  and  is  one  application  of  the  rule  res  ipsa  loquitur. 
3  Thomp.  Neg.,  §  2754;  2  Whart.  Neg.,  §  661;  Oalena 
£  Chicago  Union  R.  Co.  v.  Yarwood,  17  HI.  509,  65  Am. 
Dec  682 ;  Pittsburg,  Cincinnati  &  St.  Louis  Ry.  Co.  v.  Thomp- 
son,  56  111.  138 ;  Peoria,  Pekin  &  Jacksonville  R.  Co.  v.  Reynolds, 
88  111.  418 ;  Eagle  Packet  Co.  v.  Defries,  94  lU.  598,  34  Am. 
Kep.  245 ;  NoHh  Chicago  Street  Ry.  Co.  v.  Cotton,  140  HL  486, 
29  N.  E.  899.  The  rule  as  announced  by  Mr.  Thompson  in  hi§ 
work  on  N^ligence,  supra,  is: 

*"Tht  general  rule  may  be  said  to  be  that  where  an  injury  happens  to  the 
pttsenger  in  consequence  of  the  breaking  or  failure  of  the  yehide,  roadway, 
or  other  appliance  owned  or  controlled  by  the  carrier,  and  used  by  him  in 
Biaking  the  transit,  or  in  consequence  of  the  act,  omission,  or  mistake  of  his 
Kmnts,  the  person  entitled  to  sue  for  the  injury  makes  out  a  prima  facie  - 
esse  for  damagpes  against  the  carrier  by  proving  the  contract  of  carriage ;  that 
the  accident  happened  in  consequence  of  such  breaking  or  failure,  or  such  act, 
omiflskm,  or  mistake  of  his  servants;  and  that  in  consequence  of  the  accident 
the  plaintiff  sustained  damage." 

In  North  Chicago  Street  Ry.  Co.  v.  Cotton,  supra,  this  court 
said  (page  494,  140  IlL,  page  901,  29  K  E.): 

"The  general  rule  seems  to  be  that  proof  of  an  injury  occurring  as  the 
proximate  result  of  an  act  which  under  ordinary  circumstances  would  not,  if 
toe  with  due  care,  have  injured  any  one,  is  enough  to  make  out  a  presump- 
tkm  of  negligence.  And  this  is  held  to  be  the  rule  even  where  no  special 
Klation,  like  that  of  passenger  and  carrier,  exists  between  the  parties." 
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In  that  case  the  further  language  is  used  (page  493,  140  IlL, 
page  901,  29  N.  E.) : 

''  The  evidence  of  the  injury  to  the  plaintiff,  and  the  circumstances  under 
which  it  was  inflicted,  were,  alone,  sufficient  to  raise  a  presumption  of  negli- 
gence on  the  part  of  the  defendant;  and,  as  no  evidence  was  offered  to  rebut 
that  presumption,  a  verdict  in  favor  of  the  plaintiff  necesoarilj  followed, 
wholly  regardless  of  the  evidence  objected  to." 

Appellant  contends  that  as  certain  counts  in  the  declaration 
alleged  that  the  car  was  not  properly  inspected,  and  that  other 
counts  alleged  that  the  bolts  and  connections  of  the  trolley  pole 
were  rusty  and  worn,  these  were  specific  charges  of  negligence, 
and  there  was  no  proof  in  the  record  to  support  them.  Appel- 
lant, in  its  argument,  seems  to  overlook  the  fact  that  the  declara- 
tion contained  six  counts,  and  that  in  at  least  three  of  them 
there  was  no  specific  negligence  charged.  But  if  its  contention 
was  sound,  as  we  think  it  is  not,  as  applied  to  the  counts  charg- 
ing specific  negligence,  it  could  not  be  applied  to  the  counts 
charging  general  negligence.  Touching  this  same  objection,  which 
was  made  in  the  Cotton  case,  supra,  this  court  said  (page  495, 
140  111.,  page  901,  29  K  E.) :  "  But  it  seems  to  be  contended 
that,  even  admitting  that  a  presumption  of  negligence  arises  from 
mere  proof  of  the  plaintiff's  injury  and  its  cause,  it  does  not 
follow  that  there  is  any  presumption  of  the  specific  negligence 
alleged  in  the  declaration.  Even  if  it  be  admitted  that  the  pre- 
sumption is  one  of  negligence  generally,  and  not  of  any  specific 
negligence,  we  think  it  sufficient  to  throw  upon  the  defendant 
the  burden  of  rebutting  the  specific  negligence  alleged.  But  the 
circumstances  of  the  injury  do,  in  our  opinion,  give  presumptive 
evidence  of  at  least  the  specific  negligence  charged  in  the  first 
count  of  the  declaration.  That  charge,  as  we  have  seen,  is  very 
general,  and  consists  of  n^ligently  running  and  operating  its 
road  and  the  cars  propelled  thereon.''  The  first  count  of  the 
declaration  charges  that  appellant  "  so  carelessly  and  negligently 
propelled  and  managed  said  car  and  trolley  pole  that  said  trol- 
ley pole  broke  away  from  said  car,  and  fell  and  hit  plaintiff 
upon  the  head."  The  fifth  count  charges  that  appellant  "  so 
carelessly  and  negligently  managed  and  operated  said  Wentworth 
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ayenue  car,  and  trolley  pole  attached  thereto,  that  said  trolley 
pole  fell  and  hit  plaintiff  upon  the  head."  The  sixth  or  ad- 
ditional count  charges  that  appellant  "  carelessly  permitted  plain- 
tiff to  be  hit  upon  the  head  by  said  trolley  pole."  Applying  the 
rule  as  announced  in  the  above  case,  and  as  we  think  it  is 
generally  recognized,  there  can  be  no  doubt  but  that  the  evidence 
in  behalf  of  appellee  was  suflScient  to  cast  upon  appellant  the 
burden  of  rebutting  the  negligence  alleged  in  these  counts. 

Appellant  says  that,  even  if  it  be  conceded  that  the  rule  res  ipsi 
applies,  the  instruction  should  have  been  given,  because  there 
was  no  evidence  in  the  record  showing  that  appellant  owned, 
operated,  or  controlled  the  electric  car  lines  in  question.  There 
was  evidence  in  the  record  tending  to  show  that  appellant  did 
operate  and  own  the  lines  in  question.  Appellee's  son  testified 
that  the  cars  running  upon  the  Wentworth  avenue  line  bore  the 
inscription,  "  The  Chicago  City  Railway."  Dr.  Babcock,  a  wit- 
ness for  appellant,  testified  that  on  the  same  day  that  appellee 
was  injured,  and  very  shortly  after  the  injury,  he  was  directed  by 
appellant  to  go  and  make  an  examination  of  appellee,  and  was 
paid  by  the  appellant  for  that  service.  Dr.  Moyer,  another  wit- 
ness for  appellant,  testified  that  he  examined  appellee  on  the 
morning  of  February  3,  1899,  and  that  he  was  sent  by  the  ap- 
pellant to  make  the  examination,  and  appellant  paid  for  it  Dr. 
John  Leeming  testified  that  he  examined  appellee  on  August  4, 
1899 ;  that  he  was  sent  by  appellant  to  make  the  examination,  and 
was  paid  by  it  for  so  doing.  Consolidated  Coal  Co.  v.  Bruce,  150 
lU.  449,  37  K  E.  912.  Every  count  in  the  declaration  averred 
that  appellant  was  possessed  of,  owned,  and  operated  said  electric 
raihroad.  In  McNulta  v.  LocJcridge,  137  Dl.  270,  27  N.  E.  452, 
31  Am.  St.  Rep.  362,  it  was  said  that  the  plea  of  the  general  issue 
did  not  traverse  the  allegation  that  the  defendant  was  possessed 
of  and  operated  a  railroad,  and  appellee  invokes  this  case  as 
authority  for  the  position,  that  it  was  unnecessary  for  it  to  make 
any  proof  of  that  allegation  until  it  was  denied.  As  there  was 
evidence  in  the  record  tending  to  show  ownership  and  operation 
of  tiiis  railroad  by  appellant,  the  case  does  not  need  to  be  disposed 
of  upon  the  theory  of  the  presumption  arising  from  the  pleadings. 
The  case  does  not  present  that  question  squarely,  and  we  do  not 
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now  feel  called  upon  to  determine  just  what  construction  shall  be 
placed  upon  the  language  of  the  court  in  the  Lockridge  case.  We 
are  clear,  however,  that  where  the  matter  is  not  made  an  issue, 
and  is  but  inducement  to  the  general  charge  of  negligence  averred, 
slight  evidence  will  be  sufficient,  uncontradicted,  to  support  the 
allegation. 

Appellant,  at  the  close  of  all  the  evidence,  also  offered  six 
instructions  asking  the  court  to  hold  that  appellee  could  not  re- 
cover under  the  respective  counts  of  his  declaration.  The  ground 
of  the  contention  is  not  stated  in  the  instructions  offered,  and,  if 
it  were  upon  the  theory  that  there  was  a  variance  between  the 
declaration  and  the  evidence,  the  instruction  should  have  been 
denied,  for  the  failure  to  point  out  wherein  there  was  a  variance, 
so  that  it  might  be  obviated  by  proper  amendment.  Chicago,  Rock 
Island  &  Pacific  By.  Co.  v.  Clough,  134  HI.  586,  25  N.  E.  664, 
29  N.  E.  184.  The  theory  of  appellant  as  to  these  instructions 
seems  to  be  that  there  was  no  evidence,  or  not  sufficient  evidence, 
to  support  any  count  in  the  declaration.  From  what  we  have 
already  said,  it  is  quite  clear  that  as  to  at  least  three  counts  the 
instructions  were  properly  refused;  and,  though  there  may  have 
been  counts  that  there  was  no  proof  to  sustain,  they  were  all 
for  the  same  injury,  and  any  one  good  coimt  would  have  been 
sufficient  to  support  a  verdict  and  judgment.  It  has  not  been, 
and  cannot  well  be,  as  we  think,  pointed  out,  how  appellant  could 
be  injured  by  the  refusal  of  these  instructions  as  to  particular 
counts,  when  other  counts  must  have  been  permitted  to  stand 
to  evidence  applying  to  them,  and  we  would  not  reverse  the  case 
for  such  error  if  it  existed. 

It  is  urged  that  it  was  error,  on  cross-examination,  to  ask  the 
doctors  introduced  by  appellant  by  whom  they  were  sent  and  paid. 
We  do  not  think  so.  It  is  always  competent,  on  cross-examina- 
tion, to  ask  a  witness  if  he  is  in  the  employ  of  a  party,  or  if  at 
the  time  he  rendered  the  particular  service  he  was  in  the  employ 
of  such  party,  for  the  purpose  of  showing  his  relation  to  the  case, 
and  his  interest  in  it,  as  affecting  his  credibility  and  weight  of 
his  evidence.  It  being  proper  to  ask  the  question,  and  the  evi- 
dence being  properly  in  the  record,  it  could  be  considered  on  any 
proposition  it  tended  to  establish. 
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It  is  also  complained  that  appellee  had  closed  his  case,  and 
appellant  had  offered  its  evidence,  when  appellee  was  allowed 
to  recall  his  son  John,  and  show  by  him  the  name  or  the  inscrip- 
tion on  the  cars  on  appellant's  line.  This  was  not  error.  It  is 
in  the  discretion  of  the  trial  court  to  allow  evidence  that  has  been 
overlooked  or  omitted,  at  any  stage  of  the  case;  and  unless  that 
discretion  has  been  abused,  or  injury  is  shown  to  have  resulted 
from  it,  it  cannot  be  said  to  be  error.  When  this  son  of  appellee 
was  recalled,  and  allowed  to  testify  relative  to  the  name  appear- 
ing on  the  cars,  the  court  informed  appellant  that,  if  it  so  desired, 
he  would  hear  evidence  on  its  part  in  denial  of  what  the  evidence 
thus  allowed  tended  to  show,  but  appellant  offered  no  such  evi- 
dence. 

When  this  witness  retired  from  the  stand,  appellee  announced 
that  he  rested  his  case.  Appellant's  attorney  then  said :  "  We 
desire  to  offer  evidence,  your  honor,  on  the  question  of  inspection 
of  the  cars,  and  so  forth."  The  court  replied :  "  Very  well.  I 
won't  receive  any  evidence,  except  as  to  the  ownership  of  this  line, 
at  this  stage."  Exception  was  taken,  and  it  is  now  urged  that, 
inasmuch  as  appellee  was  allowed  to  show  the  inscription  on  the 
cars,  it  tended  to  show  ownership,  and  that  appellant  should  have 
been  allowed  to  show  that  it  did  inspect  its  cars;  that,  in  the 
absence  of  proof  of  ownership,  appellant  was  not  required  to 
prove  anything ;  and  that  as  there  was  no  evidence,  until  the  testi- 
mony of  his  son,  of  ownership,  the  court  should  have  opened  the 
case,  and  allowed  proof  upon  the  question  of  inspection.  It  may 
first  be  said,  there  was  evidence  of  ownership  and  operation 
of  the  car  by  appellant  already  in  the  record,  and  it 
would  be  a  dangerous  rule  of  practice  to  sustain  error 
npon  an  assignment  such  as  this.  Appellant,  in  fact,  offered 
no  evidence  upon  the  matter.  No  witness  was  put  upon  the  stand. 
No  question  was  asked.  Nothing  was  done,  except  a  mere  con- 
versation or  talk  had  between  counsel  for  appellant  and  the  court. 
Snch  procedure  as  that  does  not  amount  to  an  offer  of  evidence, 
and  the  remarks  of  the  court  did  not  amount  to  a  refusal  to 
admit  evidence.  There  can  be  no  refusal  to  admit  that  which  has 
not  been  offered,  and  counsel  cannot,  by  engaging  in  a  mere  con- 
versation with  the  court,  although  it  may  relate  to  the  procedure, 
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by  merely  stating  what  he  desires  to  do,  get  a  ruling  from  the 
court  upon  which  he  can  predicate  error.  If  appellant  desired  to 
make  the  contention  it  now  makes,  it  should  have  at  least  put  a 
witness  upon  the  stand,  and  proceeded  far  enough  that  the  ques- 
tion relative  to  the  point  it  is  now  said  it  was  desired  to  offer 
evidence  upon  was  reached,  and  then  put  the  question,  and  allow 
the  court  to  rule  upon  it,  and  then  offer  what  was  expected  to  be 
proved  by  the  witness,  if  he  was  not  allowed  to  answer  the  ques- 
tion asked.  It  was  not  stated  to  the  court  that  appellant  did 
inspect  the  cars,  or  could  prove  that  the  cars  had  been  regularly 
inspected  or  recently  inspected,  or  that  the  inspection  that  was 
made  was  an  examination  of  the  trolley  pole  or  its  attachments; 
and  to  now  hold  that  the  case  should  be  reversed  upon  the  mere 
statement  of  counsel  that  he  desired  to  offer  evidence  upon  the 
question  of  the  "  inspection  of  the  cars,  and  so  forth,''  would,  as 
we  think,  be  setting  a  dangerous  precedent,  and  one  that  would 
tend  to  irregularity  in  such  matters.  Stevens  v.  Newman,  68  IlL 
App.  549 ;  Beard  v.  Lofton,  102  Ind.  408,  2  K  E.  129 ;  Morris  v. 
Morris,  119  Ind.  341,  21  N.  E.  918 ;  Ralston  v.  Moore,  105  111. 
243,  4  N.  E.  673;  Smith  v.  Oorham,  119  Ind.  436,  21  N.  E. 
1096;  City  of  Evansville  v.  Thacher,  2  Ind.  App.  370,  28  N.  E. 
559;  Darnell  v.  Sallee,  7  Ind.  App.  581,  34  N.  E.  1020;  First 
Nat.  Bank  v.  Stanley,  4  Ind.  App.  213,  30  N.  E.  799 ;  Lewis  v. 
State,  4  Ind.  App.  504,  31  N.  E.  375 ;  Huggins  v.  Hughes,  11 
Ind.  App.  465,  39  K  E.  298 ;  8  Encyc.  of  PI.  &  Pr.  236. 

Other  matters  are  urged  by  appellant  with  reference  to  the  ad- 
mission and  exclusion  of  evidence,  which  relate  particularly  to  the 
examination  of  the  medical  witnesses  and  experts.  The  objections 
grow  chiefly  out  of  hypothetical  questions  propounded  to  wit- 
nesses relative  to  the  condition  of  appellee.  The  questions  are 
long,  and  the  objection  highly  technical.  We  have  examined  the 
questions  in  the  light  of  appellant's  argument,  and  think  there 
was  no  material  error  in  the  ruling  of  the  court  in  regard  to  them. 
One  of  the  matters  of  evidence  objected  to  is  that  appellee  was 
allowed  to  testify  as  to  his  wages  and  earnings  previous  to  the 
time  of  the  injury,  while  there  is  no  allegation  in  the  declaration, 
or  any  count  thereof,  that  appellee  lost  any  specific  wages  or 
earnings,  and  no  allegation  of  any  particular  trade  or  profession. 
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The  evidence  was  that  appellee  was  a  carpenter  and  contractor, 
and  in  relation  to  the  wages  he  received  in  such  lines  of  business. 
In  Chicago  &  Erie  R,  Co.  v.  Meech,  163  111.  306,  45  N.  E.  290, 
this  question  was  very  fully  considered,  and  after  a  review  of 
the  cases  of  an  earlier  day,  when  this  court  had  authority  to  re- 
view both  the  facts  and  the  law,  we  said  (page  314,  163  lU.,  page 
293,  45  N.  R): 

"Tbe  role  deducible  from  the  cases  in  this  State  is  that,  in  order  to  re- 
cover compensation  for  inability  to  work  at  the  plaintifiTs  ordinary  and  usual 
employment  or  business^  all  that  is  necessary  in  the  declaration  is  the  gen- 
eral averment  of  such  inability  caused  by  the  injury,  and  consequent  loss  and 
damage,  and  that  proof  of  his  particular  employment  or  business,  and  of  his 
ordinary  wages  or  earnings  therein,  is  admissible  in  evidence  under  such 
general  averment,  but  that,  when  it  is  sought  to  recover  for  loss  of  profits  or 
earnings  that  depend  upon  the  performance  of  a  special  contract  or  engage- 
meaty  then  these  special  and  particular  damages,  and  the  facts  on  which  they 
are  baaed,  must  be  set  out  in  the  declaration." 

The  evidence  did  not  go  to  any  special  or  particular  damage 
growing  out  of  the  performance  of  any  special  contract  or  en- 
gagement which  the  appellee  claimed  to  have  lost,  but  related 
solely  to  his  earning  capacity  as  a  carpenter  and  foreman.  It 
did  not  go  into  the  question  of  his  future  or  past  profits  and 
contracts,  and  there  was  no  error  in  its  admission. 

It  is  also  assigned  as  error  that  the  court  made  improper  re- 
marks during  the  progress  of  the  trial.  This  assignment  we  can- 
not consider.  An  examination  both  of  the  abstract  and  record 
discloses  that  no  objection  or  exception  was  taken  at  the  time. 
In  H(M  V.  First  Nat  Bank  of  Emporia,  133  HI.  234,  24  N.  E. 
546,  we  said  (page  243,  133  111.,  page  548,  24  N.  E.) : 

"Various  objections  are  made  to  the  conduct  of  the  trial  Judge.  It  Is 
enou^  to  say  that  no  exceptions  appear  to  have  been  taken  in  respect  of  such 
conduct.  If  the  trial  judge  was  guilty  of  impropriety,  •  •  •  the  party 
objecting  must,  by  objection  and  exception,  properly  preserve  the  same  in  the 
record,  if  he  desires  to  insist  upon  the  same  upon  error  or  appeal." 

The  same  rule  is  recognized  and  laid  down  in  8  Encyclopedia 
of  Pleading  and  Practice,  272. 

Five  instructions  were  given  in  behalf  of  appellee,  and  all  are 
complained  of.     The  first  instruction  told  the  jury  that,  if  plain- 
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tiff  had  proved  his  cause  of  action  as  alleged  in  his  dedaration, 
he  was  entitled  to  a  verdict  This  instruction  has  several  times 
been  before  this  court,  and  has  been  held  to  be  unobjectionable. 
Pennsylvania  Co.  v.  Marshall,  119  111.  399,  10  K  E.  220; 
Chicago  City  By.  Co.  v.  Hastings,  136  111.  251,  26  K  E.  594 ; 
Ohio  &  Mississippi  By.  Co.  v.  Porter,  92  111.  437 ;  Bace  v.  OTd- 
ridge,  90  111.  250,  32  Am.  Rep.  27 ;  Mt..  Olive  Coal  Co.  v.  Bade- 
macher,  190  111.  538,  60  N.  E.  888. 

It  is  complained  that  the  second  instruction  assumes  that  the 
appellant  was  the  owner  of  the  street  railroads  mentioned  in  the 
declaration.  We  do  not  think  the  instruction  assumes  anything, 
but  tells  the  jury  that  if  they  believe,  from  the  evidence,  the 
matters  stated  in  the  instruction,  they  shall  find  for  the  plaintiff. 
But  if  the  appellant's  construction  of  the  instruction  were  cor- 
rect, it  would  not  for  that  reason  alone  be  error.  There  was  a 
prima  facie  showing  by  appellee  that  appellant  owned  and  oper- 
ated the  railroad  which  injured  appellee,  and  there  was  no  evi- 
dence even  tending  to  contradict  it;  and  it  is  not  error  for  the 
court  to  assume  in  an  instruction  that  which  is  established  on  one 
side,  and  not  denied  on  the  other. 

Appellee's  third  instruction  told  the  jury  that  if  they  found, 
from  the  evidence,  he  was  a  passenger  of  appellant,  and  was 
struck  and  injured  by  the  trolley  pole  falling  from  appellant's 
car,  and  that  appellee  was  using  due  care,  then  the  burden  was 
upon  appellant  to  show  that  "  it  did  all  that  human  care,  vigi- 
lance, and  foresight  could  reasonably  do,  consistent  with  the 
character  and  mode  of  conveyance  adopted,  in  the  practical 
prosecution  of  its  business,  to  prevent  accident  and  injuries  to 
passengers  riding  upon  its  cars,  or  alighting  therefrom  and  leaving 
the  same."  It  is  said  this  instruction  was  in  conflict  with  other 
instructions  given  for  appellant,  namely,  the  sixth,  which  was 
that  appellee  must  prove  that  appellant  owned  and  operated  the 
car  in  question ;  the  twenty-third,  which  was  that  appellant  should 
exercise  such  care  "  as  human  beings  are  capable  of,  and  such 
care  as  is  consistent  with  the  practical  operation  of  its  trains;" 
and  the  thirty-fifth,  which  was  that  a  party  charging  negligraiGe 
must  prove  it.  We  see  no  conflict.  The  rule  of  care  is  the  same 
in  appellee's  third  and  appellant's  twenty-third  instructions,  and, 
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as  there  were  several  counts  in  the  declaration,  some  of  which 
were  not  npon  the  relation  of  carrier  and  passenger,  appellant's 
Airty-fifth  instruction  was  properly  given;  but  when  the  rela- 
tion of  carrier  and  passenger  was  established,  and  the  injury 
shown  to  have  resulted  from  instruments  and  means  wholly  within 
appellant's  control,  then,  prima  facie,  the  negligence  of  appellant 
was  proven.  To  establish  that  the  relation  of  carrier  and  pas- 
senger existed,  it  would  naturally  follow  that  it  must  be  shown 
in  some  manner,  either  by  admission  or  evidence,  that  appellant 
owned  and  operated  the  car  in  question,  and  that  appellee  was  a 
passenger,  by  having  ridden,  by  being  in  the  car,  or  in  some  of 
the  ways  by  which  that  relation  may  arise. 

Appellee's  fourth  instruction  is  as  to  the  measure  of  damages, 
and  appellant  complains  that  "it  includes  the  element  of  pros- 
pective suffering  and  loss  of  health."  The  declaration,  and  at 
least  two  of  the  counts,  all^e  permanent  injury,  and  it  was 
not  error  to  instruct  the  jury  to  compensate  appellee  for  not  only 
what  he  had  suffered,  but  what  he  would  suffer. 

It  is  said  the  fifth  instruction  given  by  the  court  siM  sponte 
did  not  require  the  jury  to  find,  from  the  evidence,  the  matters 
submitted,  and  it  required  of  appellant  a  higher  degree  of  care 
than  it  should.  The  instruction  submits  a  number  of  matters 
of  fact  to  the  jury,  and  correctly  states  the  rule  applicable,  and 
concludes  with  a  sentence  beginning,  "  What  is  the  truth,  the  jury 
mnst  determine  from  the  evidence  only."  We  do  not  regard  the 
instruction  as  bad,  from  any  point  of  view.  It  does  not  state 
fully  the  rule  as  to  the  care  required  of  appellant,  but  that  is 
cured  by  other  instructions,  and  particularly  by  appellant's 
twenty-third,  which  deals  with  that  sole  question. 

Appellant  offered  forty-two  instructions,  and  thirty-one  were 
given  by  the  court.  It  complains  that  all  were  not  given.  We 
have  examined  them,  and  many  of  them  were  bad,  and  should 
have  been  refused  for  that  reason.  Others  are  covered  by  those 
given,  and  there  was  no  error  in  refusing  them.  Appellant  was 
treated  more  liberally  than  was  its  right  in  the  matter  of  instruc- 
tions, and  the  substantial  errors  were  in  its  favor,  and  at  its  re- 
<P«8t    The  case  required  no  such  number,  and  covered  no  such 
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field,  and  we  are  satisfied  appellant  has  suffered  no  injustice  from 
the  court  in  that  regard. 

Appellant  has  filed  no  brief  in  this  case,  but  has  filed  an  argu- 
ment consisting  of  fifty-four  pages,  most  of  which  is  devoted  to 
propositions  which  we  are  not  authorized  to  consider  in  review- 
ing a  case  brought  from  the  Appellate  Court.  For  instance,  it 
is  urged  that  appellee  is  a  malingerer,  and  that  h©  was  feigning 
much  of  the  ailments  and  injuries  to  which  he  testified,  and  that 
the  verdict  is  excessive,  and  that  it  is  contrary  to  the  evidence. 
All  of  these  matters  were  disposed  of  before  this  case  reached 
this  court.  Unless  the  court  has  the  aid  of  counsel  in  pointing 
out  the  particular  defects,  and  the  law  relating  to  the  matter, 
from  the  view  point  of  counsel  urging  objections,  it  cannot  be 
expected  to  go  through  both  the  record  and  the  whole  field  of 
the  law  to  ascertain  if  some  rule  may  not  be  applied  that  will  be 
beneficial  to  the  objector.  The  rules  of  this  court  require  a  brief, 
and  permit  an  argument;  and  the  tendency  of  counsel  is  to  too 
frequently  avail  themselves  of  that  which  is  permissive,  and  ignore 
that  which  is  required. 

As  we  view  this  record,  the  judgments  of  the  trial  and  appel- 
late ooiuts  should  be  sustained.  The  judgment  of  the  Appellate 
Court  is  affirmed.     Judgment  affirmed. 


Chicago  Union  Traction  Co.  v.  Browdy. 

(lUinois  —  Supreme  Court.) 

1.  Collision  wtth  Vehicle  Driven  on  Track  in  Front  of  Cab.i —  Where  a 
person  drives  a  horse  and  wagon  in  front  of  a  street  car  so  near  the  car 
that  it  cannot  he  stopped  by  the  motorman  in  time  to  avoid  a  collision, 
the  street  railway  company  is  not  liable  for  the  injury. 

1.  Collision  with  vehicle  suddenly  driven  on  track. —  Gases  frequently  arise 
where  the  plaintiff's  injuries  resulted  from  the  sudden  driving  of  a  vehicle 
from  a  place  of  safety  onto  the  defendant's  street  car  tracks  in  such  a  manner 
and  under  such  circumstances  as  to  prevent  the  taking  of  such  action  as  will 
avoid  the  collision.  The  rule  is  general,  supported  by  a  long  line  of  authorities, 
that  the  motorman  in  charge  of  an  electric  car  running  in  a  public  street  is 
bound  to  notice  what  vehicles  ahead  of  him  and  near  the  track  are  doing, 
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2.  IivsTBUcnoN  AS  TO  DuTY  OF  MoTOBKAN  TO  AvoiD  Injtjbt. —  An  iiutruc- 
tkm  to  the  effect  that  if  the  jury  find  that  the  plaintiff  suddenly  and 
unexpectedly  and  without  the  knowledge  of  the  defendant,  drove  his 
wagon  across  and  upon  the  defendant's  track,  thereby  placing  himself  in 
a  position  of  danger,  then,  in  order  to  charge  the  defendant  with  the 
duty  to  avoid  the  injury,  the  plaintiff  must  show  by  a  preponderance  of 
evidence  that  the  defendant's  servants  had  an  opportunity  to  avoid  the 
injury;  thai  if  the  jury  believe  that  the  defendant  and  its  servants  did 
not  have  a  reasonable  opportunity  in  the  exercise  of  ordinary  care  to 
avoid  such  injury,  then  they  should  find  the  defendant  not  guilty;  that 
if  the  jury  believe  that  the  plaintiff  suddenly  and  unexpectedly  drove 
across  and  upon  the  track  in  front  of  the  car,  and  that  the  servants  in 
charge  of  the  car  did  all  that  could  be  done  in  the  exercise  of  ordinary 
care  to  avoid  the  injury,  then  the  plaintiff  cannot  recover,  was  held  to 
be  a  correct  statement  of  the  law.  The  evidence  was  considered  and  held 
sufficient  to  justify  such  an  instruction. 

Appeal  by  defendant  from  a  judgment  for  the  plaintiff.     Decided  December 
16,  1903.    Reported  206  111.  615,  69  N.  E.  570. 

John  A.  Rose  and  Louis  Boisot  (W.  W.  G^rley,  of  ccrunsel)^ 
for  appellant. 

Waters  &  Johnson,  for  appellee. 

Opinion  by  Hand,  C.  J. 

This  is  an  action  on  the  case  brought  by  the  appellee  against 
the  appellant,  in  the  Superior  Court  of  Cook  county,  to  recover 

tnd  if  he  sees  one  going  on  the  track  or  crossing  the  track  immediately  or  a 
•hort  distance  in  front  of  the  car,  or  going  so  near  to  the  track  as  to  be  in 
danger  of  being  struck  by  his  car,  to  warn  the  driver  of  such  vehicle,  and,  so 
^  as  he  is  able,  to  arrest  the  progress  of  his  car,  and  if  necessary  stop  it 
for  the  purpose  of  preventing  a  collision,  irrespective  of  the  question  whether 
or  not  the  driver  of  the  vehicle  is  guilty  of  contributory  negligence.  See 
Kdlis  Street  Railroad  Accident  Law,  pp.  304,  305,  and  cases  there  cited. 
But  if  it  appear  from  the  facts  and  circumstances  of  each  particular  case  that 
the  vehicle  came  so  suddenly  upon  the  tracks  in  front  of  the  car  that  in  the 
nercise  of  reasonable  and  ordinary  care  the  motorman  could  not  avoid  the  col- 
liflion,  the  street  railway  company  cannot  be  charged  with  negligence.  For 
^itstance,  if  a  motorman  see  a  person  driving  along  the  street  parallel  to  the 
^sek  as  though  he  had  no  intention  of  crossing  it,  the  motorman  is  not  guilty 
of  o^igence  because  he  did  not  anticipate  that  such  person  would  suddenly 
tiini  across  the  track  in  the  middle  of  a  block.  Davidson  t?.  Denver  Tramway 
^•>  4  Colo.  App.  283,  35  Pac.  920;  Christensen  v.  Union  Trunk  Line,  6  Wash. 
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damages  for  a  personal  injury.  The  declaration  contained  one 
count,  and  alleged  that  on  July  15,  1900,  the  plaintiff  was  riding 
in  a  wagon  drawn  by  one  horse,  along  Twelfth  street,  in  the  city 

75,  32  Pac.  1018.  The  motorman  is  not  bound  to  apprehend  that  a.  vehicle 
proceeding  on  a  line  parallel  to  a  track  and  at  a  safe  distance  from  him  will, 
other  than  at  a  crossing  or  in  the  immediate  vicinity  of  one,  diverge  from  its 
course  and  go  on  the  track  or  so  near  to  it  as  to  be  struck  by  his  car.  South 
Chicago  City  Ry.  Co.  tr.  Kinnare^  96  HI.  App.  210;  Knoll  r.  Third  Ave.  R.  Co., 
46  App.  Div.  (N.  Y.)  527,  62  N.  Y.  Supp.  16,  affirmed,  168  N.  Y.  592.  Nor  u 
a  street  car  company  liable  for  personal  injuries  to  a  driver  due  to  the  fact 
that  his  horse  suddenly  and  without  warning  sprang  across  the  track  in  front 
of  a  car,  making  a  collision  \mavoidable.  McManigal  v.  South  Side  Pass.  R. 
Co.,  181  Pa.  St.  358,  37  Atl.  516.  Nor  where  the  injury  was  caused  by  the 
sudden  backing  of  a  wagon  by  a  horse  left  unhitched  in  a  city  street,  upon  a 
track  in  front  of  an  approaching  car.  Higgins  r.  Wilmington  City  R.  Co., 
1  Marv.  (Del.)  352,  41  Atl.  86;  McCambley  v,  Staten  Island  M.  R.  Co.,  32 
App.  Div.  (N.  Y.)  346,  62  N.  Y.  Supp.  849;  Hoffman  v.  Syracuse  Rapid  Tran- 
sit Ry.  Co.,  50  App.  Div.  (N.  Y.)  83,  63  N.  Y.  Supp.  442.  See  also  Coughtry 
V.  Willamette  Ry.  Co.,  21  Oreg.  245,  27  Pac.  1031;  Gilmore  t?.  Federal  St., 
etc.,  R.  Co.,  153  Pa.  St.  31,  25  Atl.  651 ;  Philadelphia  Traction  Co.  t\  Bem- 
heimer,  125  Pa.  St.  615,  17  Atl.  477. 

The  motorman  of  an  electric  car  is  not  negligent  in  failing  to  stop  his  oar 
on  seeing  a  runaway  horse  approaching  the  track,  where  he  had  but  a  brief 
time  to  decide  upon  the  proper  course,  and  he  could  not  stop  the  car  after 
seeing  the  horse  until  it  reached  the  middle  of  the  street.  Phillips  r.  People's 
Pass.  R.  Co.,  190  Pa.  St.  222,  42  Atl.  686.  Nor  is  a  motorman  chargeable  with 
negligence  in  colliding  with  a  buggy  when  it  was,  without  warning,  turned 
upon  the  track  thirty  or  forty  feet  in  front  of  the  car,  and  the  motorman  imme- 
diately exercised  all  the  means  in  his  power  to  stop  the  car,  but  was  unable 
to  do  BO  before  the  collision.  Kissler  v.  Citizens'  St.  R.  Co.,  20  Ind.  App.  427, 
50  N.  E.  891.  Nor  is  a  street  railway  company  liable  for  injuries  to  one  who, 
having  halted  his  team  at  a  crossing  to  allow  a  car  to  pass,  suddenly  attempted 
to  cross  in  front  of  a  rapidly  approaching  car,  in  plain  view  and  distant  not 
more  than  225  feet,  when  the  motorman  vainly  endeavored  to  arrest  its  speed. 
Hemmingway  v.  New  Orleans,  etc.,  R.  Co.,  50  La.  Ann.  1087,  23  So.  952. 

An  unexpected  and  sudden  attempt  by  a  person  in  a  covered  wagon  to  cross 
the  track  of  a  street  railroad  when  a  motor  car  was  so  close  behind  that  only 
a  few  seconds  elapsed  before  a  collision  does  not  present  a  question  for  the 
jury,  notwithstanding  one  witness  testifies  that  he  thinks  the  motor  could  have 
been  stopped  before  striking  the  wagon.  Fritz  v,  Detroit  Citizens'  St.  R.  Ca, 
105  Mich.  50,  5  Am.  Electl.  Cas.  480,  62  N.  W.  1007. 

Proper  care  in  avoiding  collision. —  As  to  liability  of  street  car  company  for 
failure  of  motorman  to  exercise  proper  care  in  avoiding  collision  see  note  to 
Harrington  v.  Los  Angeles  Ry.  Co.,  ante,  p.  23,  in  which  many  cases  are  cited, 
including  all  those  reported  in  this  series. 
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of  Chicago,  and  that  the  defendant,  by  its  servants,  so  carelessly, 
BegligenUy,  and  improperly  drove  and  managed  a  certain  motor 
car  then  running  on  Twelfth  street  that  said  car  ran  against  said 
wagon,  whereby  the  plaintiff  was  injured.  The  general  issue 
was  pleaded ;  and  a  trial  before  the  court  and  a  jury  resulted  in 
a  verdict  and  judgment  for  $2,500  in  favor  of  appellee,  which 
has  been  aflSrmed  by  the  Appellate  Court  for  the  First  District, 
and  a  further  appeal  has  been  prosecuted  to  this  court. 

It  appears  from  the  evidence  that  the  accident  occurred  on 
the  afternoon  of  Sunday,  July  15,  1900;  that  the  appellee,  who 
was  in  the  candy  business,  used  a  one-horse  covered  wagon  with 
which  to  deliver  his  goods;  that  he  left  the  horse  and  wagon 
standing  near  the  curb  upon  the  south  side  of  Twelfth  street, 
in  front  of  the  store  of  a  customer,  upon  which  street  the  appel- 
lant operated  a  double-track  street  railway ;  that  after  supplying 
his  customer  he  got  into  his  wagon  and  started  to  the  place  of 
business  of  another  customer  on  the  north  side  of  the  street,  and 
a  little  east  of  the  place  where  his  horse  and  wagon  had  been 
standing;  that  he  drove  east  on  the  south  track  of  appellant  a 
few  feet,  and  then  turned  north  across  the  tracks;  that,  just  as  he 
turned,  the  rear  of  his  wagon  was  struck  upon  the  south  track 
by  an  east-bound  motor  car,  to  which  was  attached  a  trailer.  The 
appellee  testified  that  he  did  not  see  the  car  when  he  got  into 
the  wagon;  that  before  he  got  into  the  wagon  he  saw  the  car 
standing  on  the  southwest  comer  of  Halsted  and  Twelfth  streets, 
which  point,  the  evidence  shows,  was  in  the  neighborhood  of  200 
feet  west  of  where  the  horse  and  wagon  were  standing.  He 
further  testified  that  he  drove  upon  the  south  track,  went  east 
ten  or  fifteen  feet,  and  then  turned  north,  when  the  car  struck 
the  rear  of  the  wagon  and  capsized  it 

The  appellant  requested  the  court  to  give  to  the  jury  the  fol- 
lowing instruction,  which  request  was  refused: 

"  The  court  instmctB  the  jury  that  if  they  helieve  from  the  evidence  in  the 
etie  that,  while  the  defendant  and  its  servants  were  (if  they  were)  exercising 
ordinary  care,  the  plaintiff,  at  the  time  and  place  of  the  injury,  suddenly  and 
unexpectedly,  and  without  the  knowledge  of  the  defendant,  drove  his  wagon 
across  and  upon  defendant's  track,  and  thereby  placed  himself  in  a  position 
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of  danger,  then,  in  order  to  charge  the  defendant  with  the  duty  to  avoid 
injuring  him,  the  plaintiff  must  show,  by  a  preponderance  of  the  evidence 
in  the  case,  that  the  circumstances  were  of  such  character  that  the  defend* 
ant's  servant  or  servants  had  an  opportimity  to  become  conscious  of  the 
facts  giving  rise  to  such  duty,  and  a  reasonable  opportunity,  in  the  exercise 
of  ordinary  care  and  caution,  to  perform  such  duty.  And  if  the  jury 
further  believe  from  the  evidence  that  the  facts  as  shown  by  the  evidence 
did  not  charge  the  defendant  and  its  servants  with  the  duty  as  thus  defined, 
or  if  the  jury  believe  from  the  evidence  that  the  defendant  and  its  ser- 
vants did  not  have  a  reasonable  opportunity,  in  the  exercise  of  ordinary 
care,  to  perform  such  duty  as  thus  defined,  then  they  should  find  the  de- 
fendant not  guilty.  And  if  the  jury  believe  from  the  evidence  in  the  case 
that  the  plaintiff  suddenly  and  unexpectedly  drove  his  wagon  across  and 
upon  the  track*  in  front  of  the  car  of  the  defendant  which  occatsionod  the 
injury,  and  that  the  servant  or  servants  in  charge  of  such  car  did  all  that 
could  be  done,  in  the  exercise  of  ordinary  care,  to  avoid  injuring  and  damag- 
ing him,  then  the  plaintiff  cannot  recover  in  this  case,  and  the  jury  should 
find  the  defendant  not  guilty." 

The  theory  of  the  appellant  was  that  the  appellee,  without 
notice  to  the  motorman,  suddenly  drove  upon  the  track  directly 
in  front  of  an  approaching  car,  and  that  the  motorman  did  not 
have  time,  after  the  appellee  drove  upon  the  track,  to  stop  the 
car  before  the  same  came  in  contact  with  the  wagon  of  the 
appellee;  and  it  is  contended  that  the  instruction  properly  stated 
the  law  applicable  to  such  state  of  case,  and  that  it  was  error  for 
the  court  to  refuse  to  give  such  instruction  to  the  jury.  The  law 
seems  to  be  well  settled  that,  where  the  alleged  negligence  of  a 
servant  consists  of  an  omission  of  duty  suddenly  and  unexpectedly 
arising,  it  is  incumbent  on  the  plaintiff  to  show  that  the  circum- 
stances were  such  that  the  servant  of  defendant  had  an  opportunity 
to  become  conscious  of  the  facts  giving  rise  to  the  duty,  and  a 
reasonable  opportunity  to  perform  it,  before  the  master  can  be 
held  liabla  Booth  Street  Eailways,  §  105 ;  M.  £  F.  Pass.  B.  Co. 
V.  Kelley,  102  Pa.  St.  115;  Fenton  v.  Second  Avenue  R.  Co., 
126  K  Y.  625,  26  K  E.  967 ;  Rack  v.  Chicago  City  Ry.  Co., 
173  lU.  289,  50  N.  E.  668,  44  L.  R  A.  127.  The  evidence  of 
appellant  tended  to  show  that  the  horse  and  wagon  of  appellee 
were  left  standing  upon  the  street  in  such  position  that  its  car 
could  safely  pass  the  same,  and  that  it  remained  in  such  position 
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until  the  car  was  so  near  the  horse  and  wagon  that  it  was  im- 
possible for  the  motonnan  to  stop  the  car  before  it  would  come 
in  contact  with  said  wagon  if  it  was  driven  upon  the  track, 
when  the  appellee,  without  warning,  turned  upon  the  track.  It 
id  clear  that  negligence  cannot  be  imputed  to  the  motonnan  be- 
cause he  did  not  stop  the  car  while  the  horse  "and  wagon  were 
standing  near  the  curb  and  out  of  the  line  of  contact  with  the 
car.  The  peril  to  appellee  did  not  commence  and  become  ap- 
parent until  he  turned  upon  the  track.  Then,  and  not  imtil  then, 
was  the  motonnan  required  to  act.  To  hold  that  it  was  the 
motorman's  duty  to  stop  the  car  because  the  horse  and  wagon 
were  standing  near  the  track,  although  sufficiently  distant  to  per- 
mit the  car  to  pass  in  safety,  would  be  to  impose  upon  the  appel- 
lant a  duty  not  imposed  upon  it  by  law.  Neither  was  the  motor- 
man  required  to  assume  that,  when  his  car  was  too  near  the  horse 
and  wagon  to  permit  him  to  stop  his  car  before  it  would  strike 
the  wagon,  the  appellee  would  suddenly  and  without  notice  drive 
upon  the  track.  He  was  only  required  to  operate  his  car  with 
reference  to  perils  which  reasonably  might  be  expected  to  occur. 
To  require  him  to  run  his  car  with  such  caution  as  to  guard 
against  unusual  or  extraordinary  perils  would  be  to  require  him 
to  so  operate  his  car  as  to  prevent  the  practical  operation  of  the 
road.  The  instruction  correctly  stated  a  principle  of  law  which 
was  applicable  to  the  case,  the  principle  contained  therein  was 
not  given  to  the  jury  in  any  other  form,  and  the  instruction 
should  have  been  given. 

It  is,  however,  said  that  there  was  no  evidence  upon  which  to 
base  said  instruction,  and  for  that  reason  it  was  not  error  to 
refuse  it  We  do  not  so  understand  the  record.  Henry  Vom- 
kahl,  the  motorman,  testified: 

"In  Jvly,  1900,  I  was  in  the  employ  of  the  Unicm  Traction  Company. 
I  was  operating  a  ear  on  that  date  on  Twelfth  street.  I  remember  an 
aeddoit  by  which  my  car  ran  into  a  covered  wagon.  That  occurred  just 
a  little  way  eaat  of  Halsted  street  —  I  should  think  about  130  or  140  feet. 
I  didn't  measure  it.  I  stopped  on  both  sides  of  Halsted  street.  After 
leaTing  Halsted  street  I  went  right  down  the  street.  There  was  no  cbst.-uc- 
tioD  or  anything  in  the  way  east  of  Halsted  street.  There  was  a  wag^n 
standing  out  at  one  side  of  the  track,  and  I  didn't  see  no  driver  get  into 
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the  wagon.  The  wagon  was  standing  there.  It  was  a  one-horse  covered 
vestibule  confectionery  wagon.  It  was  standing  when  I  saw  it.  The  horse 
was  facing  east  —  the  same  way  the  car  was  going.  The  wagon  was  standing 
right  near  the  curb.  It  is  a  narrow  street  —  sixty  feet  wide.  There  was  a 
show  for  me  to  go  by  the  wagon.  The  wagon  was  standing.  I  seen  it  down 
the  street.  I  seen  the  wagon,  and  when  about  forty  feet  of  the  wagon  the 
horse  stepped  over  north  —  that  is,  he  turned  to  the  left.  I  rang  the  bell 
right  along,  and  it  didn't  make  any  difference.  He  didn't  look.  I  tipped 
them  over.  I  stopped  my  car  with  the  brake.  It  was  a  hand  brake.  I 
standing  on  the  front  of  the  car.  I  commenced  to  apply  the  Drake  as  I 
the  man  pull  over.  He  was  then  something  like  forty  or  fifty  feet  away.  I 
did  not  succeed  in  stopping  the  car  until  I  hit  him.  The  car  ran  about  four 
or  five  feet  after  it  struck  him.  There  were  two  cars  in  that  train.  When  I 
struck  this  wagon  I  tipped  it  over  —  turned  it  over  on  the  right  side,  so  that 
the  right  side  of  the  wagon  was  down  against  the  ground.  After  the  collisicm 
the  wagon  lay  in  the  street  right  beside  the  car,  <m  the  north  side  of  the  car/' 

Olaf  Lindstrom,  the  conductor  in  charge  of  the  motor  car, 
testified : 

"  I  am  a  conductor  in  the  employ  of  the  Union  Traction  Company.  I  was 
in  its  employ  in  July,  1900.  I  was  operating  a  car  on  West  TwelfUi  street 
that  day.  I  remember  an  accident  to  Mr.  Browdy.  It  was  a  covered  candy 
wagon.  The  wagon,  when  I  first  saw  it,  was  on  the  south  side  of  the 
street.  I  was  conductor  on  the  first  car  —  the  motor  car.  There  were  two 
cars  in  that  train.  When  I  first  saw  this  horse  and  wagon  I  was  on  the 
rear  platform.  My  car  was  east  bound.  We  had  left  Halsted  street.  It 
was  a  covered,  one-horse  wagon.  It  was  facing  east.  It  was  standing 
between  the  curbing  and  the  tracks.  Well,  as  we  had  left  Halsted  street, 
about  —  well,  it  was  about,  well,  say  fifty  to  seventy-five  feet,  I  looked 
out  on  the  side  and  saw  a  wagon  there.  That  was  all  there  was  to  it; 
and  the  motorman  he  was  ringing  his  gong.  As  he  came  up  closely 
he  pulled  right  in  front  of  it.  The  motorman  put  on  the  brake  as  soon 
as  he  see  he  was  going  to  pull  across  the  tracks,  and,  of  course,  the  car 
struck  the  hind  wheel.  He  made  just  a  little  circle.  I  should  think  the 
car  was  about  thirty  feet,  or  something  like  that,  at  the  time  he  commenced 
to  make  the  circle.  The  wagon  was  not  traveling  along  on  that  track.  The 
car  struck  the  left  hind  wheel  of  the  wagon.  It  tipped  the  wagon  over. 
The  wagon  lay  on  the  ground  on  the  right  side  of  the  wagon.  The  oar  stopped 
immediately.  The  front  end  of  the  car  was  clear  of  the  wagon,  so  the  car 
could  have  gone  by,  but  it  stopped  probably  five  feet  in  front  of  the  rear 
wheel  of  the  wagon.  I  saw  the  horse  when  it  turned.  He  tapped  the  bell 
quickly.  You  can  hear  the  motion  of  the  brake  when  he  sets  it  quick. 
The  car  was  stopped  in  about  twenty-five  feet,  I  shotdd  think,  from  the  time 
he  applied  the  brake." 
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Walter  Lindberg,  the  conductor  in  charge  of  the  trailer,  testi- 
fied: 

**  I  am  a  conductor  on  a  street  car,  in  the  emploj  of  the  Chicago  Union 
Traction  Company.  I  was  in  the  employ  of  that  company  in  July,  1900. 
I  was  operating  a  car  on  West  Twelfth  street  in  that  month.  I  remember 
the  occasion  of  a  collision  with  a  wagon  of  Maurice  Browdy,  the  plaintiff, 
just  this  side  of  Halsted  street,  in  that  month.  I  was  a  conductor  then. 
Utere  were  two  cars  in  that  train.  I  had  charge  of  the  rear  car.  I  saw  the 
wagon  before  the  collbion.  When  I  first  saw  it,  it  was  on  the  south  side 
of  the  street.  It  was  standing  still  at  that  time.  It  was  about  two  feet 
from  the  curb.  The  horse  was  facing  east.  I  did  not  see  a  man  about  there. 
The  wagon  was  standing  there  when  we  were  going  east,  and,  of  course,  I 
WIS  cm  the  rear  platform  at  the  time,  and  when  the  car  was  almost  up  to  the 
wigon  the  wagon  started  and  turned  right  in  front  of  the  car.  At  the  time 
the  wagon  started  up,  the  train  was  about  fifty  feet  away  from  the  wagon. 
The  people  on  the  car  saw  the  horse  was  coming  around  toward  the  track. 
The  motorman  started  to  ring  the  gong,  and  the  people  hollered,  and  he 
boUered,  and  he  started  to  set  the  brake.  The  car  struck  the  wagon  after 
the  wagon  turned  into  the  track.  The  wagon  was  not  on  the  track  going 
east  at  that  time.  When  it  crossed,  it  crossed  from  the  south  to  the  north 
nde  — right  across.  The  car  struck  the  left  hind  wheel.  At  the  time  of 
the  collision  I  was  on  the  rear  platform  and  helped  stop  the  car,  and  as 
soon  as  the  car  was  stopped  I  jumped  off  in  front.  I  was  on  the  rear  plat- 
form, and  I  started  to  set  the  brake  when  I  saw  the  horse  coming  toward 
the  track." 

Jesse  Steipp,  a  passenger,  testified: 

"I  lire  at  4067  Dearborn  street.  I  am  a  janitor.  I  remember  a  collision 
on  Twelfth  street,  east  of  Halsted  street,  in  July,  1900.  I  saw  it.  I  was 
on  about  the  third  or  fourth  seat  in  the  front  car.  The  car  was  moving 
etst  I  was  on  the  left  side  of  the  car  —  that  is,  the  north  side.  I  saw  the 
nsn  who  was  driying  the  wagon  at  that  time.  I  do  not  recognize  him  now. 
Tliere  was  a  gray  horse  on  the  wagon.  It  was  going  north  when  I  first  saw  It. 
The  wagon  was  to  the  ri^t  of  me  when  I  saw  it.  The  horse  was  about 
three  feet  from  the  track  when  I  first  saw  it.  I  guess  I  was  about  thirty-five 
or  forty  feet  from  the  horse  when  I  first  noticed  it  within  three  feet  of  the 
^ntk.  At  that  time  the  gripman  was  ringing  the  bell  and  put  on  the  brake, 
uid  the  wagon  was  going  across,  and  the  car  hit  the  hind  wheel  and  turned 
Wm  over.  After  the  wagon  was  turned  over,  the  car  ran  about  three  or 
fosr  feet,  I  think.  When  the  car  stopped,  the  front  end  of  the  car  was 
»b<mt  three  or  four  feet  east  of  the  wagon." 

10 
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Mrs.  James  Rupp,  also  a  passenger,  testified: 

"I  remember  an  accident  occurring  on  a  street  car  on  Twelfth  street, 
near  Halsted,  in  July,  1900.  I  was  sitting  on  the  first  seat  of  the  car. 
The  car  was  going  east.  My  husband  was  with  me.  He  sat  on  my  left. 
He  was  on  the  outside.  The  motorman  was  on  the  platform.  That  is  all 
I  remember.  There  was  nobody  on  the  seat  on  the  other  side  of  the  door. 
When  I  first  saw  this  wagon  the  horse  was  on  the  track  starting  to  croBs 
over  to  the  other  side.  The  horse's  head  was  turned  north.  I  saw  the  horse 
on  the  track  —  the  whole  horse  was  on  the  track.  The  wagon  at  that  time  was 
on  the  south  side  of  the  track.  The  car  was  thirty  or  forty  feet  away  when 
I  saw  the  horse  and  wagon  in  that  condition.  The  horse  attracted  my 
attention  first.  Just  as  soon  as  I  see  the  horse  on  the  track  the  motorman 
sounded  the  gong  and  turned  the  power  off  as  quick  as  he  can  with  both 
hands.  I  don't  know  that  he  did  that  with  both  hands,  but  he  used  both 
hands.  The  car  went  slower.  I  did  not  hear  any  hollering  imtil  the  car  waa 
stopped.  At  the  moment  I  was  excited  myself.  I  don't  jiist  remember. 
Hie  car  struck  the  left  wheel  on  the  back  of  the  wagon.  It  tipped  the 
wagon  to  one  side  —  to  the  right  side  of  the  wagon.  The  car  stopped. 
When  the  car  stopped  it  was  even  with  the  wagcm." 

The  evidence,  as  shown  by  the  foregoing  excerpts  from  the 
testimony  of  the  witnesses  called  by  the  appellant,  was  amply 
suflScient  to  require  the  submission  to  the  jury  of  the  issue  covered 
by  the  instruction.  While  the  evidence  was  conflicting,  it  was 
not  the  province  of  the  trial  court,  by  reason  of  that  fact,  to 
withdraw  the  issue  thus  made  by  the  appellant  from  the  jury. 
Each  party  has  the  right  to  have  the  jury  instructed  upon  his 
theory  of  the  case,  if  it  has  a  basis  in  the  evidence  upon  which 
to  rest.-  In  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Lewis, 
109  111.  120,  on  page  134,  it  was  said:  "  It  is  not  necessary  the 
court  should  be  satisfied  the  hypothetical  case  stated  in  an  instrue- 
tion  is  fully  sustained  by  the  testimony  before  it  would  be  re- 
quired to  submit  it  to  the  jury.  That  would  practically  include 
the  services  of  a  jury,  and  would  debar  a  party  of  the  constitu- 
tional right  to  have  his  cause  tried  by  a  jury.  The  court  might 
take  one  view  of  the  evidence,  and  yet,  if  submitted,  a  jury  might 
reach  a  different  conclusion,  and  it  is  for  that  reason  a  party  has 
the  right  to  have  submitted  any  hypothetical  case  the  testimony 
tends  to  sustain,  otherwise  the  court  might  try  the  cause  with- 
out the  intervention  of  a  jury  in  the  first  instance.** 
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We  are  of  the  opinion  said  instruction  was  vital  to  the  proper 
presentation  of  the  defense  sought  to  be  interposed  by  the  appel- 
lant, and  that  its  refusal  was  reversible  error.  '  The  judgments 
of  the  appellate  and  superior  courts  will,  therefore,  be  reversed, 
and  the  cause  remanded  to  the  Superior  Court  for  a  new  trial. 

Beversed  and  remanded. 


Chicago  City  Railway  Co.  v.  O'Donnell. 
(XllinoiB  —  Supreme  Court.) 

1.  Sfc^TH  OP  Newsbot  Ridikg  as  Tbbspabseb  on  Cam,  Caused  bt  Bcnvo 

CoicPELLED  TO  JuMP  Off.1 — The  plaintiff's  intestate,  a  newsboy  nine 
years  of  age,  was  riding  on  the  lower  step  on  the  outside  of  the  iron  gate 
next  to  the  track  for  west-bound  cars;  the  car  on  which  he  was  riding 
was  going  east.  The  plaintiff's  evidence  tended  to  show  that  the  con- 
ductor approached  him  in  a  threatening  manner  and  directed  him  to 
jump  off.  The  car  at  the  time  was  traveling  at  a  speed  of  eighteen  or 
twenty  miles  an  hour.  In  response  to  the  threatening  attitude  of  the 
ccmductor  the  newsboy  jumped  and  fell  upon  the  west-bound  track  and 
was  so  stunned  as  to  be  unable  to  reach  a  place  of  safety  belFore  the  ap- 
proach of  a  car  upon  such  track,  and  he  was  struck  and  instantly  killed. 
The  testimony  was  conflicting  as  to  the  attitude  of  the  conductor,  the 
conductor  himself  testifying  that  he  did  not  want  the  boy  to  get  off  at 
the  time  because  of  the  excessive  speed  of  the  car,  and  told  him  to  hang 
on.  It  was  held  that  the  case  was  properly  submitted  to  the  jury,  and  if 
the  testimony  for  the  plaintiff  was  believed  by  the  jury  it  was  suffi- 
cient to  sustain  the  verdict. 

2.  Instruction  as  to  Wanton  Neolioence. —  An  instruction  to  the  effect 

that  if  the  jury  believed  that  the  car  from  which  the  plaintiff's  in- 
testate jumped  was  nmning  at  such  a  rate  of  speed  as  to  make  it 
dangerous  for  a  person  to  jump  from  the  car,  and  that  the  conductor 
willfully  and  wantonly  compelled  the  decedent  to  jump  from  the  car 
while  running  at  such  a  rate  of  speed,  and  that  the  conductor's  con- 
duct showed  a  reckless  disregard  of  the  decedent's  safety,  and  that 
thereby  the  decedent  was  thrown  down  upon  the  adjoining  track,  and 

1.  See  Indianapolis  St.  Ry.  Co.  v,  Hockett,  1  St.  Ry.  Rep.  115,  (Ind.)  67 
N.  E.  106;  Aiken  v.  Holyoke  St.  Ry.  Co.,  2  St.  Ry.  Rep.  416,  (Mass.)  68  N.  E. 
238;  Albert  i?.  Boston  Elev.  Ry.  Co.,  2  St.  Ry.  Rep.  448,  (Mass.)  70  N.  E.  52; 
Monehan  v.  South  Covington  &  Cin.  St.  Ry.  Co.,  2  St.  Ry.  Rep.  312,  (Ky.) 
7»8.W.  1106. 
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while  lying  thereon  in  a  dazed  condition  was  run  over  by  a  car  upon 
such  track,  the  defendant  was  liable,  although  the  motorman  of  the 
west-bound  car  was  not  at  fault,  was  sustained  as  a  correct  statement 
of  the  law. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  February   17, 
1904.     Reported  207  111.  478,  69  N.  E.  882. 

Wm.  J.  Hynes,  Samuel  S,  Page,  and  Watson  J.  Ferry  (Mason 
B.  Starring,  of  counsel),  for  appellant. 

James  C  McShane,  for  appellee. 

Opinion  by  Cabtwrioht,  J. 

This  is  an  action  on  the  case  instituted  by  appellee,  as  admin- 
istrator of  the  estate  of  Michael  B.  Eowen,  deceased,  in  the  Supe- 
rior Court  of  Cook  county,  to  recover  damages  for  the  death  of 
said  Michael  B.  Rowen,  who  was  run  over  and  killed  by  one  of 
appellant's  cars.  I'he  declaration  alleged  that  his  death  was 
caused  by  willful  and  wanton  conduct  on  the  part  of  servants  of 
appellant.  The  plea  was  the  general  issue,  and  a  trial  resulted 
in  a  verdict  of  $5,000  for  appellee.  Upon  the  argument  of  a  mo- 
tion for  a  new  trial,  appellee  remitted  $1,500,  and  the  court  over- 
ruled the  motion  and  entered  judgment  for  $3,500  and  costs. 
The  Appellate  Court  for  the  First  District  aflSrmed  the  judgment. 

At  the  conclusion  of  the  evidence  in  the  case,  defendant  entered 
a  motion  to  instruct  the  jury  to  find  it  not  guilty,  and  the  motion 
was  denied.  The  declaration  contained  three  counts,  but  a  demur- 
rer was  sustained  to  the  first  count,  and  the  case  went  to  trial  on 
the  second  and  third.  The  second  count  alleged  that  Michael  B. 
Eowen  was  a  minor,  aged  nine  years,  and  was  lying  in  a  helpless 
condition  on  the  defendant's  track  in  the  city  of  Chicago;  that, 
by  the  exercise  of  ordinary  care  on  the  part  of  defendant's  ser- 
vants in  charge  of  one  of  its  cars,  his  presence  could  have  been 
discovered  and  the  car  could  have  been  stopped  before  running 
over  him,  but  that  defendant's  servants  recklessly,  negligently, 
and  improperly  ran  the  car  over  him  and  killed  him.  The  third 
count  alleged  that  defendant  operated  double  tracks  running  east 
and  west  on  Boot  street,  in  said  city ;  that  Michael  B.  Rowen  was 
riding,  but  not  as  a  passenger,  on  one  of  defendant's  cars,  which 
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was  running  east  at  such  a  high  rate  of  speed  as  to  make  it  dan- 
gerous for  a  person  to  alight  therefrom;  that  the  conductor  in 
charge  of  said  car  willfully,  wantonly,  and  recklessly,  by  ordering 
Rowen  to  get  off  the  car,  and  by  a  threatening  and  menacing 
attitude  toward  him,  and  by  attempting  to  strike  and  grab  him, 
compelled  him  to  jump  from  the  car,  and,  in  doing  so,  he  was 
thrown  and  fell  with  great  force  on  the  track  for  west-bound  cars, 
so  as  to  render  him  helpless;  that,  while  so  lying  in  a  helpless 
condition,  defendant  was  running  another  car  west,  and  the  ser- 
vants of  defendant  in  charge  of  the  same,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  him  lying  on  the  track,  but  that 
they  wantonly,  recklessly,  and  negligently  ran  the  car  over  him 
and  killed  him. 

There  was  no  evidence  tending  to  sustain  the  second  coxmt. 
The  accident  occurred  in  the  evening  of  January  5,  1900,  after 
dark,  and  the  evidence  showed,  without  contradiction,  that  the 
motorman  in  charge  of  the  west-boimd  car  had  no  knowledge  that 
any  one  was  lying  upon  the  track,  nor  any  reason  to  suspect  that 
such  was  the  case,  until  he  received  a  warning,  and  that  he  made 
every  possible  effort  to  stop  the  car  and  prevent  the  accident. 
There  was  an  entire  failure  to  prove  either  willful,  wanton,  or 
negligent  conduct  on  the  part  of  any  one  in  charge  of  that  car. 
The  only  evidence  tending  to  sustain  a  cause  of  action  related  to 
the  allied  actions  of  the  conductor  of  the  east-bound  car,  under 
the  charge  made  in  the  third  count.  There  were  double  tracks  in 
Root  street;  the  east-bound  cars  using  the  south  track  and  the 
west-bound  the  north  track.  Passengers  were  not  allowed  to  get 
on  or  off  the  cars  from  the  side  next  to  the  adjoining  track,  and 
the  cars  were  equipped  with  iron  gates  on  that  side  to  keep  pas- 
8engers  from  getting  on  or  off.  When  the  east-bound  car  reached 
the  Ft.  Wayne  tracks  the  conductor  got  off  and  preceded  the  car 
across  the  railroad  tracks,  and  then  got  on  at  the  front  end  of  the 
car,  coming  through  and  collecting  fares.  As  the  car  was  so  cross- 
ing the  Ft.  Wayne  tracks,  Michael  B.  Rowen,  who  was  a  news- 
boy, nine  years  old,  got  on  the  lower  step  next  to  the  track  for 
west-bound  cars,  outside  of  the  iron  gate.  He  had  some  news- 
papers under  his  arm  and  held  onto  the  irons  by  his  hands.  A 
ytmng  man  named  Gkrfield  Andrews  stood  inside  the  gate  in 
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front  of  Rowen.  to  conceal  him  from  the  sight  of  the  conductor. 
The  conductor,  having  passed  through  the  car  to  the  rear,  came 
out  on  the  middle  of  the  platform,  and  Rowen  either  whistled 
or  Andrews  spoke  to  him,  which  attracted  the  attention  of  the 
conductor,  and  he  asked  Andrews  who  was  behind  him.  Andrews 
stepped  to  one  side  and  the  conductor  saw  the  boy.  The  liability 
of  the  defendant  depends  upon  what  the  conductor  then  did,  and 
that,  with  the  speed  of  the  car,  is  the  only  disputed  fact  in  the 
case.  There  were  but  two  persons  who  knew  anything  about  it 
' — one  being  Garfield  Andrews  and  the  other  John  Nelson,  the 
conductor  —  and  they  contradicted  each  other.  Andrews  testified 
that  the  conductor  told  the  boy  to  get  off,  and  raised  his  arm  in 
a  threatening  attitude  and  moved  toward  him;  that  the  witness 
told  the  conductor  the  car  was  going  too  fast ;  and  that  when  the 
<5onductor  told  the  boy  to  get  off  and  moved  toward  him  in  a 
threatening  manner  the  boy  let  go  and  jumped  off.  The  conductor 
testified  that  when  Andrews  moved  aside,  and  he  saw  the  boy 
hanging  on  the  handrail  next  the  gate,  the  witness  said,  "  What 
are  you  doing  there  ? "  that  Andrews  said,  "  Oh,  let  him  ride ;" 
that  the  boy  leaned  forward  as  though  he  were  going  to  let  go 
or  fall  off,  and  the  witness  said,  "  Hold  on  there ;"  and  that  at  the 
same  moment  the  boy  swung  aside  and  jumped  off.  The  evi- 
dence for  the  plaintiff  tended  to  show  that  the  car  was  going 
eighteen  or  twenty  miles  an  hour,  and  the  evidence  for  the  de- 
fendant was  that  it  was  going  seven  or  eight  miles  an  hour.  The 
conductor  testified  that  he  did  not  want  the  boy  to  get  off  at  that 
time ;  that  he  did  not  know  him,  or  attempt  to  make  him  get  off ; 
and  that  he  would  not  want  the  boy  to  jump  off,  going  at  the  rate 
of  speed  the  car  was  moving,  because  he  would  be  likely  to  fall  and 
be  hurt  When  the  boy  swung  off  his  feet  went  out  from  under 
him  and  he  tripped  or  fell  across  the  other  track.  A  car  was 
coming  from  the  other  way,  and  Andrews  jumped  off  and  ran 
toward  the  other  car,  holding  up  his  hand  and  shouting.  The 
conductor  rang  his  bell  for  an  emergency  stop,  and  then  jumped 
off  too.  As  the  cars  approached  each  other  the  gongs  of  both 
were  sounded.  Andrews  and  the  conductor  both  shouted  to  the 
motorman  of  the  west-bound  car,  and  did  everything  they  could 
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to  stop  it;  and,  when  the  motorman  saw  and  heard  the  warnings^ 
he  did  everything  he  could  to  stop. 

The  boy  was  not  a  passenger,  and  had  no  intention  of  paying 
fare,  but  was  trying  to  get  a  ride  by  standing  on  the  lower  step 
and  hanging  onto  the  iron  outside  of  the  gate,  where  passengers 
were  not  received  or  allowed  to  enter  the  car.  The  defendant  was 
not  bound  to  exercise  toward  him  the  care  owing  to  a  passenger, 
but  it  was  bound  to  not  wantonly  or  willfully  inflict  injury  upon 
him.  The  testimony  of  Andrews  tended  to  prove  a  willful  and 
wanton  injury,  and  required  the  submission  of  the  issue  to  the 
jury.  It  seems  to  be  conceded  that  his  testimony  did  tend  to 
prove  such  an  injury,  but  it  is  insisted  that  the  testimony  of  the 
conductor  was  the  more  probable,  and  that  the  circumstances  of 
the  case  should  have  convinced  the  court  and  jury  of  its  truth. 
That  was  a  question  for  the  Appellate  Court,  which  is  no  longer 
open  to  inquiry.  Cars  were  passing  very  frequently  on  the  ad- 
joining track,  and  the  tracks  were  so  close  together  that  passengers 
were  not  allowed  to  enter  or  leave  the  car  on  the  side  next  the 
other  track,  doubtless  because  of  the  danger.  If  the  testimony 
of  Andrews  concerning  the  action  of  the  conductor  was  believed, 
the  circumstances  tended  to  show  that  the  accident  was  a  natural 
and  probable  consequence  of  the  wrongful  act,  and  such  as  a  per- 
son of  ordinary  prudence  ought  to  have  foreseen  would  be  likely 
to  result 

It  is  also  assigned  as  error  that  the  court  gave,  at  the  request  of 
plaintiff,  the  following  instruction : 

"The  court  instructs  the  jury  that  if  you  believe  from  the  evidence  that 
defendant's  east-bound  car«  at  the  time  and  place  in  question,  was  running 
tt  such  a  high  rate  of  speed  as  to  be  dangerous  for  deceased,  or  any  ordinary 
person  so  situated,  to  jump  from  said  car,  and  that  said  conductor,  while 
acting  within  the  scope  of  his  authority  as  such  conductor,  if  he  was  so 
teiing,  willfully  and  wantonly  compelled  deceased  to  jump  from  said  car  in 
manner  and  form  as  charged  in  the  declaration,  if  he  did  do  so,  and  while 
it  was  running  at  such  rate  of  speed,  and  that  said  conductor's  conduct 
in  this  regard  showed  a  reckless  disregard  of  deceased's  safety,  and  that 
deceased  was  thereby  thrown  down  on  the  adjoining  track  and  rendered 
helpless,  and  while  so  lying  upon  said  track  was  run  over  and  killed  by 
the  west-bound  car  before  it  could  be  stopped,  then  you  should  find  the 
defendant  guilty,  even  though  you  should  find  from  the  evidence  that  there 
wu  no  fault  upon  the  part  of  the  motorman  of  the  west-bound  car." 


Digitized  by  VjOOQ IC 


152  Stbbet  Eailway  Reports.  [Vol,  2 

The  rule  of  law  stated  in  the  instruction  is  correct.     If  the 
conductor  of  the  east-bound  car  was  guilty  of  a  willful  and  wan- 
ton act  which  was  the  efficient  cause  of  the  deceased  falling  upou 
the  track  and  lying  there  in  a  helpless  condition,  where  he  would 
naturally  be  in  danger  of  being  run  over  and  killed  by  west- 
bound cars,  the  plaintiff  could  recover,  although  the  injury  actu- 
ally residted  widiout  fault  of  those  in  charge  of  the  west-bound 
car.      Cooley   Torts,   70.     The   objection  to  the   instruction    is 
based  on  the  form  of  the  pleadings.     The  instruction  could  only 
apply  to  the  third  count,  which  charged  wanton  and  willful  eon- 
duct  on  the  part  of  both  the  conductor  of  the  east-bound  car  and 
the  motorman  of  the  west-bound  car ;  and  it  is  contended  that,  in 
order  to  justify  a  recovery,  it  is  necessary  to  prove  both  charges ; 
that  the  count  stated  but  one  cause  of  action,  based  upon  two  acts 
conjointly  committed  by  the  conductor  of  one  car  and  the  motor- 
man  of  another,  from  which  the  injury  resulted ;  that  the  proxi- 
mate cause  of  the  injury  was  alleged  to  be  the  reckless  and 
wanton  negligence  of  the  motorman  of  the  west-bound  car,  and 
not  the  act  of  the  conductor  in  driving  the  deceased  from  the  east- 
bound  car;  and  that  the  instruction  was  bad  in  permitting  a  re- 
covery where  the  evidence  showed  that  there  was  no  fault  on  the 
part  of  the  motorman  of  the  west-bound  car.    It  is  a  settled  rule 
that  a  plaintiff  must  recover,  if  at  all,  on  the  case  stated  in  his 
declaration.    He  cannot  make  one  case  by  allegation,  and  recover 
on  another  case  made  by  the  proof ;  but  in  this  case  there  was  an 
attempt  to  state  in  the  declaration  two  independent  wrongful  acts, 
either  of  which  would  justify  a  recovery,  and  the  question  is 
whether  the  plaintiff  was  bound  to  prove  both.     If  the  deceased 
was  lying  in  a  helpless  condition  on  the  track,  and  the  motorman 
of  the  west-bound  car,  by  the  exercise  of  ordinary  care,  could  have 
discovered  him,  but  wantonly,  recklessly,  and  negligently  ran 
the  car  over  him  and  killed  him,  the  plaintiff  could  recover,  re- 
gardless of  the  question  how  the  deceased  came  to  be  on  the  track. 
On  the  other  hand,  if  the  deceased  was  on  the  track  in  a  helpless 
condition  through  the  willful  and  wanton  act  of  the  conductor  of 
the  east-bound  car,  plaintiff  could  recover,  regardless  of  the  ques- 
tion whether  the  act  of  the  motorman  was  wrongful  or  innocent. 
1^0  objection  was  made  to  the  county  and,  if  there  was  a  fault  in 
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it,  it  consisted  in  the  violation  of  the  rule  that  each  count  must 
state  a  single  cause  of  action,  and  must  not  state  different  facts 
or  sets  of  facts,  any  one  of  which  would  justify  a  recovery.  That 
objection  is  to  be  raised  and  pointed  out  by  special  demurrer.  The 
allied  acts  of  the  conductor  and  motorman  were  not  joint  or 
concurrent.  Neither  was  the  nature  of  the  act  of  the  motorman, 
as  willful  or  otherwise,  a  matter  of  essential  description  of  the 
injury,  which  must  be  proved  as  laid.  We  think  that  the  charges 
were  divisible,  and  the  rule  is  that,  in  actions  for  torts,  plaintiff 
may  prove  a  part  of  his  charge,  if  there  be  enough  proved  to  sus- 
tain his  charge.  Chicago  &  Orand  Trunk  By.  Co.  v.  Spumey, 
197  HI.  471,  64  N.  E.  302.  There  was,  therefore,  no  error  in 
giving  the  instruction. 

The  judgment  of  the  Appellate  Court  is  affirmed.     Judgment 
affirmed. 


Chicago  City  Railway  Co.  v.  Handy. 

(IHinois  —  Supreme  Court.) 

Cvnmcx;  ExAMnfAnoiv  07  Expebt  fob  Stbebt  Baxlwat  Ck>i£PAifT. — ^Wbere 
a  physician  who  ie  regularly  employed  at  a  stated  sum  per  diem  by  a 
street  railway  company,  is  called  as  an  expert  to  testify  as  to  the 
injuries  sustained  in  consequence  of  the  alleged  negligence  of  the 
company,  it  is  competent  to  show  that  such  expert  has  received  from 
the  company  a  greater  compensation  than  the  fees  allowed  by  the 
statute,  and  that  he  has  been  frequently  employed  by  the  company 
as  an  expert,  or  to  prove  other  facts  and  circumstances  naturally 
creating  a  bias  in  the  mind  of  the  witness  in  favor  of  the  company 
and  against  the  person  injured. 

AmAL  by  defendant  from  judgment  for  plaintiff.     Decided  February   17» 
1904.    Reported  208  Dl.  81,  69  N.  E.  917. 

WUliam  J.  Hynes  and  Edward  C.  Higgins  (Mason  B.,  Starr-' 
ing,  of  counsel)  y  for  appellant 

Theodore  O.  Case  and  John  T.  Murray,  for  appellee. 

Opinion  by  Bogos^  J. 

The  judgment  in  the  sum  of  $1,000,  entered  in  the  Superior 
Court  of  Cook  ooimty  in  favor  of  the  appellee  against  the  appellant 
eompany  as  damages  for  personal  injuries  sustained  by  the  ap- 
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pellee  in  consequence  of  the  alleged  n^ligence  of  one  of  the  ap- 
pellant's conductors,  was,  on  appeal,  aflSrmed  by  the  Appellate 
Court  for  the  First  District  By  a  further  appeal  the  record  has 
been  brought  into  this  court  for  review. 

The  grounds  urged  for  reversal  are:  "First,  because  of  al- 
leged improper  remarks  and  comments  made  by  counsel  for  ap- 
pellee in  the  cross-examination  of  witnesses  and  in  his  argument 
to  the  jury;  second,  for  the  refusal  to  give  instructions  Nos.  15 
and  16,  requested  by  the  appellant" 

In  the  brief  of  counsel  for  the  appellant  it  is  urged  that  in  the 
trial  court  counsel  for  the  appellee  made  improper  remarks  and 
comments  in  the  cross-examination  of  Mrs.  Lilly  Bond  and  Dr. 
Leeming,  two  witnesses  introduced  in  behalf  of  the  appellant 
company.     It  does  not  appear  from  the  record  that  any  objec- 
tion was  made  to  the  trial  judge  as  to  the  alleged  misconduct  of 
counsel  during  the  cross-examination  of  Mrs.  Bond,  or  that  the 
attention  of  the  court  was  in  any  way  called  thereto  or  any  ruling 
asked  or  obtained.     In  the  cross-examination  of  Dr.  Leeming, 
after  the  witness  had  testified  that  he  charged  the  appellant  com- 
pany $60  per  day  for  his  services  as  an  expert  witness,  and  that 
he  had  frequently  rendered  services  for  the  company  in  other 
cases,  he  was  asked,  "  How  many  times  have  you  testified  for  the 
Chicago  tlnion  Traction  Company  in  the  last  four  or  five  years  ?  '* 
This  was  objected  to  "  as  incompetent  and  irrelevant  in  this  case.'* 
The  court  sustained  the  objection,  and  after  the  witness  had  fur- 
ther stated  that  he  had  testified  in  six  other  cases  in  the  last  six 
months  for  the  appellant  company,  and  that  he  had  rendered 
other  services  for  the  appellant  company  than  giving  testimony, 
and  had  made  other  statements  relative  to  his  connection  with 
the  appellant  company,  he  was  asked :    "  Have  you  any  idea  how 
much  money  you  have  received  from  the  Chicago  City  Railway 
Company  within  the  last  four  or  five  years  ?"    This  was  objected 
to  by  counsel  for  the  defendant  as  immaterial  in  this  case,  and 
the  following  colloquy  occurred  between  Mr.  Case,  attorney  for 
appellee,  and  Mr.  Brady,  attorney  for  the  appellant  company, 
and  the  court: 

"Mr.  Case:     I  propose  to  show  —  I  don't  mean  to  cast  any 
reflections  —  that  he  is  virtually  an  employee  of  this  company. 
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Mr.  Brady :  Well,  why  donH  you  ask  him  the  direct  question  ? 
Mr.  Case:  Because  you  objected  to  it.  Mr.  Brady:  Well,  I 
don't  object  to  this,  your  honor.  The  Court:  He  stated  how 
frequently  he  is  there.  Mr.  Brady:  Yes.  The  Court:  And 
what  his  charges  are  per  day.  Mr.  Brady:  Yes.  The  Court: 
You  can  find  out  how  often  he  is  employed,  and  how  long.  I 
think  that  is  the  only  material  part  here,  Mr.  Case.  Mr.  Case: 
I  think  I  have  about  covered  that.  That  is  my  impression."  The 
examination  of  the  witness  was  concluded  without  further  ob- 
jection. 

It  is  competent  to  show  that  a  witness  has  charged  or  expects 
to  receive  greater  compensation  than  the  fees  allowed  by  the 
statute,  and  that  he  is  in  the  employ  of  one  of  the  litigants  r^u- 
larly  or  frequently  as  an  expert  witness,  or  to  prove  facts  and  cir- 
cumstances which  would  naturally  create  a  bias  in  the  mind  of  the 
witness  for  or  against  the  cause  of  either  of  the  litigants.  Expert 
witnesses  are  often  found  to  be  necessary,  and  while  there  is  no 
good  reason  that  any  one  who  has  the  requisite  special  knowledge 
should  not  give  testimony  as  an  expert  witness  and  receive  greater 
compensation  therefor  than  the  fee  allowed  a  witness  by  the  stat- 
ute, if  the  party  calling  him  voluntarily  consents  to  pay  such 
greater  compensation,  still  the  fact  that  he  receives  such  addi- 
tional compensation  may  be  very  properly  shown  to  the  jury  for 
their  consideration  when  determining  the  weight  and  value  of  his 
testimc  ^y,  and  any  fact  which  tends  to  show  that  he  has  the  feel- 
ings of  I  partisan  for  the  cause  of  one  of  the  litigants  or  a  bias 
against  that  of  the  other  may  be  shown  for  the  like  reason.  We 
are  unable  to  see  that  the  appellant  company  has  any  just  cause 
of  complaint  of  any  ruling  made  by  the  court  during  the  cross- 
examination  of  Dr.  Leeming. 

No  objection  was  entered  or  any  ruling  of  the  court  asked 
with  reference  to  the  alleged  improper  remarks  of  counsel  for 
appellee  during  the  course  of  his  argument  to  the  jury.  We  have 
frequently  decided  such  complaints  cannot  be  made  for  the  first 
time  in  this  court. 

Twenty  instructions  were  given  in  behalf  of  the  appellant 
company,  and  the  refusal  to  give  instructions  Nos.  15  and  16 
niight  well  be  sustained  on  the  ground  that  all  contained  iA  them 
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proper  to  be  given  was  but  a  repetition  of  that  contained  in  other 
given  instructions.  The  two  instructions  were  not  presented  to 
the  court  within  the  time  limited  by  the  rules  of  the  court  for 
the  presentation  of  instructions.  Nor  do  we  think  the  suggestion 
well  advanced  that  the  occasion  for  these  instructions  arose  during 
the  argument  of  counsel  for  the  appellee. 

The  judgment  must  be  and  is  affirmed.    Judgment  affirmed. 


Vhicago  City  Railway  Co.  v.  Leach. 
(lUinois  —  Supreme  Court.) 

1.  BsuLTioiv  or  FfcLLOW  Sebvants;  Whin  Qttkstion  ib  fob  thb  Jttit. —  The 

court  is  to  determine  as  a  matter  of  law  the  facts  which  will  create 
the  relation  of  fellow  servants;  but  the  question  as  to  whether  sueh 
facts  exist  is  a  question  of  fact  for  the  Jury. 

2.  CoNDUCTOB  OF  Onb  Cab  AS  Fsixow  Sbbvant  of  ▲  Gbipican  on  Anothbb 

Cab. —  Where  the  evidence  shows  that  a  conductor  on  one  car  and  e 
gripman  on  another  were  in  the  same  general  service^  and  the  same 
general  line  of  employment^  and  that  it  was  the  duty  of  the  employees 

FELLOW  SERVANT  RULE  AS  APPLIED  TO  STREET  RAILWAY 

EMPLOYEES. 

1.  In  generat 

2.  Who  are  f  eUow  senranta. 

a.  In  generaL 

b.  Employees  engaged  in  same  general  bnsiBeM. 

c  Duties  bringing  servants  into  relation  with  each  other, 
d.  Street  railway  employees. 
8.  Negligence  of  vice-principaL 

4.  Liability  for  injuries  from  defects,  caused  by  negligence  of  fellow 

servant. 

5.  Effect  of  statutes  modifying  common-law  rule  as  to  employer'a 

lUbiUty. 

1.  In  geueraL — Unless  otherwise  provided  by  statute  the  common-law  rules 
relieving  a  master  from  liability  for  injuries  to  a  servant  caused  by  the  negli- 
gence of  a  fellow  servant  are  applicable  to  persons  and  corporations  employing 
servants  in  the  operation  of  street  railways  to  the  same  extent  and  in  the  same 
manner  as  in  the  case  of  servants  of  other  employers. 

2.  Who  are  f  eUow  servants,  a.  In  generaL—  The  general  rule  is  that  those 
entering  the  service  of  a  common  master  become  therelvy  engaged  in  a  oommoa 
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on  one  car  or  train  of  cats  to  so  run  it  as  not  to  injure  those  on  the 
car  or  train  next  preceding,  and  that  the  duties  of  the  employees  on  such 
ears  and  trains  were  such  as  to  bring  them  into  habitual  association, 
with  power  and  opportunity  to  influence  each  other  by  advice  and 
caution;  and  where  it  appears  that  they  were  in  the  strictest  sense  en- 
gaged ia  the  same  character  of  service  in  which  they  were  brought  into 
such  relation  to  each  other,  as  to  depend  upon  each  other  for  their 
safety,  and  with  power  to  observe  the  manner  in  which  each  dis- 
charged his  duty,  and  to  influence  each  other  by  caution,  advice,  and 
example,  they  are  as  a  matter  of  law  fellow  servants,  and  where  the 
conductor  is  injured  by  the  negligent  acts  of  the  gripman  on  another 
car  he  cannot  recover  damages  for  his  injuries  from  the  company. 

Appkai«  by  defendant  from  a  judgment  of  the  Appellate  Court  affirming 
a  judgment  for  the  plaintiff.  Decided  February  17,  1904.  Reported 
208  m.  198,  70  N.  E.  222. 

W.  J.  Hynes,  8.  8.  Page,  and  H,  H.  Martin,  for  appellant. 

Wing  £  Wing  and  James  C.  Mc8hane,  for  appellee. 

Opinion  by  Cabtwbight,  J. 

This  case  was  before  us  on  a  former  appeal,  when  the  judg- 
ments of  the  Appellate  Court  for  the  First  District  and  the  Su- 

service,  and  are  fellow  servants.  Northern  Pacific  R.  Co.  r.  Peterson,  162 
U.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  994.  To  constitute  fellow  servants,  em- 
ployees need  not  be  at  the  same  time  engaged  in  the  same  particular  work. 
It  ii  sufficient  that  they  are  in  the  employment  of  the  same  master,  engaged 
in  the  same  common  work,  and  performing  duties  and  services  for  the  same 
general  purpose,  although  one  injured  may  be  inferior  in  grade  and  is  subject 
to  the  direction  and  control  of  a  superior,  whose  act  caused  the  injury.  Lewis 
V.  Seifert,  116  Pa.  St.  628,  11  Atl.  514,  2  Am.  St.  Rep.  631.  The  term  "fellow 
servant,*'  within  the  meaning  of  the  rule,  includes  all  who  serve  the  same 
Blaster,  work  under  the  same  control,  deriving  authority  and  compensation 
from  the  same  source,  and  are  enagaged  in  the  same  general  business,  though 
it  may  be  in  different  grades  and  departments  of  it.  Wonder  v.  Baltimore  & 
Ohio  R  Co.,  32  Md.  411,  3  Am.  Rep.  143. 

h.  Employees  ei^^ed  in  same  gencrtil  bnnneta. —  The  rule  is  that  em- 
ployees engaged  in  the  same  general  business  are  fellow  servants,  though  they 
are  in  different  departments  of  work.  Farwell  v.  Boston  &  N.  R.  Co.,  4  Mete. 
(Mass.)  49,  38  Am.  Dec.  339;  Adams  r.  Iron  Cliffs  Co.,  78  Mich.  271,  44  N.  W. 
270,  18  Am.  St.  Rep.  441 ;  Ross  v.  N.  Y.  C.  A  H.  R.  R.  Co.,  6  Hun  (N.  Y.),  488 ; 
Hissoori  Pacific  Ry.  Co.  v.  Watts,  63  Tex.  549;  Moore's  Adm'r  v,  Richmond 
4  A.  R.  Co.,  78  Va.  745,  49  Am.  Rep.  401 ;  Unfried  v.  Baltimore  &  Ohio  R.  Co., 
34  W.  Va.  260,  12  S.  £.  512. 
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perior  Court  of  Cook  county  were  reversed  for  error  of  the  Su- 
perior Court  in  sustaining  a  demurrer  to  a  plea  of  the  statute  of 
limitations.  An  additional  count  of  the  declaration,  stating  a 
new  cause  of  action,  had  been  filed  after  the  statute  had  run^  and 
issues  of  fact  under  that  count  had  been  submitted  to  the  jury, 

c.  Duties  bringmg  terraiits  into  reUtioii  with  each  other. —  When  servants 
are  employed  and  paid  by  the  same  master,  and  their  duties  are  such  as  to 
bring  them  into  such  a  relation  that  the  negligence  of  the  one  in  doin^  his 
work  may  injure  the  other  in  the  performance  of  his,  then  they  are  engaged 
in  the  same  common  business,  and  being  subject  to  the  control  of  the  same 
master,  they  are  fellow  servants,  within  the  generally  accepted  meaning  of 
the  rule,  no  matter  how  different  the  grades  of  service  or  compensation  may 
be,  or  how  diverse  or  distinct  their  duties  may  be.  McMaster  t*.  Illinois  Cent. 
R.  Co.,  65  Miss.  264,  4  So.  59,  7  Am.  St.  Rep.  653.  This  rule  does  not  seem  to 
obtain  in  Illinois.  Louisville,  E.  &,  St.  L.  Consol.  R.  Co.  i>.  Hawthorne,  147  111. 
226,  35  N.  E.  534;  Chicago  &  A.  R.  Co.  t\  Hoyt,  122  111.  369,  12  N.  E.  226.  In 
this  State  it  is  held  that  fellow  servants,  within  the  rule  exempting  the  master 
from  liability  for  their  negligence,  must  be  directly  co-operating  with  each 
other  in  a  particular  business,  in  the  same  line  of  emplo3nment,  or  must  be  so 
consociated  that  their  usual  duties  shall  bring  them  habitually  together^  so 
that  they  may  exercise  a  mutual  influence  upon  each  other,  promotive  of 
proper  caution.  Chicago  &  N.  W.  Ry.  Co.  v,  Snyder,  117  111.  376,  7  N.  E.  604; 
Chicago  &  A.  R.  Co.  v.  O'Brien,  155  111.  630,  40  N.  E.  1023. 

d.  Street  railway  employees. —  A  track  repairer  and  an  engineer  of  an 
elevated  railroad  company  are  fellow  servants.  Van  Wickle  r.  Manhattan  R. 
Co.,  32  Fed.  278.  The  motorman  of  an  electric  car  and  an  employee  put  in 
charge  of  the  track  are  fellow  servants.  Rittenhouse  v,  Wilmington  St.  R. 
Co.,  120  N.  C.  544,  26  S.  E.  922.  The  conductors  of  electric  railway  cars  on 
the  same  road  are  fellow  servants.  Baltimore  Trust  &  Guaranty  Co.  v.  Atlanta 
Traction  Co.,  69  Fed.  358.  The  conductor  and  motorman  of  an  electric  car 
are  fellow  servants^  and  the  n^ligence  of  the  former  is  imputable  to  the 
latter.  Savage  v,  Nassau  Elec.  R.  Co.,  42  App.  Div.  (N.  Y.)  241,  59  N.  Y. 
Supp.  225,  affirmed,  168  N.  Y.  680.  But  the  gripman  of  one  street  car  is  not  the 
fellow  servant  of  the  conductor  of  another  car  injured  by  the  former's  negli- 
gence, where  there  is  no  association  between  the  men;  the  rule  in  Illinois 
being  that  to  create  the  relation  of  fellow  servants  it  is  essential  that  at  the 
time  of  the  injury  they  shall  be  directly  co-operating  in  the  particular  business 
in  hand,  or  that  their  usual  duties  shall  bring  them  into  habitual  consociation, 
so  that  they  may  exercise  an  influence  qn  each  other  promotive  of  proper 
caution.    North  Chicago  St.  Ry.  Co.  r.  Conway,  76  111.  App.  621. 

The  cases  here  cited  to  the  effect  that  engineers  on  different  locomotive 
engines  are  fellow  servants  may  be  useful  in  determining  the  relation  existing 
between  motormen  and  gripmen  of  the  cars  upon  a  street  railway.  In  the 
following  cases  it  was  held  that  locomotive  engineers  on  the  same  road  are 
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and  found  in  favor  of  appellee.  Chicago  City  By.  Co.  v. 
Leach,  182  HL  359,  55  N.  E.  334.  The  case  has  since  been  tried 
upon  proper  issues,  resulting  in  a  verdict  for  appellee  for  $15,000, 
upon  which  judgment  was  entered.  On  appeal  to  the  Appellate 
Court  for  the  First  District,  the  judgment  was  affirmed. 

fellow  servants:  Van  Avery  c.  Union  Pacific  R.  Co.,  35  Fed.  40;  Ohio  &  M. 
Ey.  Go.  r.  Robb,  36  111.  App.  627 ;  Terre  Haute  A  I.  R.  Co.  v.  Leeper,  60  111. 
App.  194,  affirmed,  162  ni.  215,  44  N.  E.  492 ;  Enright  r.  Toledo,  A.  A.  &  M.  Ry. 
Co.,  93  Mich.  409,  53  N.  W.  536;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Doyle,  60 
Ifisa.  977;  Cole  v.  Northern  Cent.  R.  Co.,  12  Pa.  Co.  a.  573. 

Hie  gripman  of  a  cable  car  and  a  watchman,  whose  duty  it  was  to  give  sig- 
nils  at  a  curve  to  prevent  more  than  one  train  from  passing  at  a  time  are 
fdlow  servants.    Murray  r.  St.  Louis  Cable  &  W.  Ry.  Co.,  98  Mo.  572.    The 
ve^igence  of  an  inspector  of  the  electrical  apparatus  of  a  trolley  car  who, 
ifter  inspecting  it  for  efficiency,  says,  "All  right,  put  your  pole  on,"  acting 
en  vhich  the  conductor  puts  on  the  trolley  and  the  car  runs  on  him,  the  con- 
troller being  open,  is  that  of  a  fellow  servant.    Sugard  v.  Union  Traction  Co., 
201  Pa.  St.  562,  51  Atl.  325.    A  street  car  repairer  and  a  person  engaged  as  a 
car  starter,  whose  duty  it  is  to  dispatch  the  cars  at  the  times  scheduled,  are 
not  fellow  servants.    Quinn  v.  Brooklyn  Hts.  R.  Co.,  2  St.  Ry.  Rep.  803,  91 
App.  Div.  (N.  Y.)  489,  86  N.  Y.  Supp.  883.     A  person  so  employed  as  a  car 
starter  is  engaged  in  duties  similar  to  those  of  a  train  dispatcher  upon  a 
Bteam  railroad.     The  rule  seems  to  be  that  a  train  dispatcher  and  the  em- 
ployees of  the  company  engaged  in  the  operation  of  its  trains  are  not  fellow 
servants,  and  that  such  employees  may  recover  for  the  injuries  resulting  from 
the  negligence  of  the  train  dispatcher.    Little  Rock  k  M.  R.  Co.  v.  Barry,  58 
Ark.  198,  23  8.  W.  1097,  26  L.  R.  A.  386;  McKune  t\  California  S.  R.  Co.,  66 
CaL  302,  5  Pac.  482;  Darrigan  v.  N.  Y.  k  N.  E.^K.  C&:r^2  (Jonn.  iiiJS,  52  Am. 
R^.  590;  Chicago,  B.  &  Q.  R.  Co.  v.  Young,  26  111.  App.  115 ;  Hunn  v.  Michigan 
Cent.  R.  Co.,  78  Mich.  513,  44  N.  W.  502,  7  L.  R.  A.  500;  Smith  r.  Wabash, 
St.  L.  &  P.  Ry.  Co.,  92  Mo.  359,  4  S.  W.  129,  1  Am.  St.  Rep.  729;  Hankins 
f.  N.  Y.,  L.  E.  A  W.  R.  Co.,  142  N.  Y.  416,  37  N.  E.  466,  40  Am.  St.  Rep.  616, 
25  L.  R.  A.  396;  Lewis  v.  Seifert,  116  Pa.  St.  628,  11  Atl.  514,  2  Am.  St.  Rep. 
<^1;  Clyde  v.  Richmond  A,  D.  R.  Co.,  69  Fed.  673;  Baltimore  &  Ohio  R.  Co.  v. 
Camp,  65  Fed.   952,  13  C.  C.  A.  233.     The  following  cases  reported  in  this 
scries  pertain   to  the  relationship  of  fellow  servants  between  employees  of 
■treet  railway  companies :    Indianapolis  k  Greenfield  R.  T.  Co.  v.  Foreman,  2 
^  By.  Rep.  206,  (Ind.  Sup.)  69  N.  E.  669  (holding  that  an  employee  engaged 
in  trade  oonstruciion  is  a  fellow  servant  of  a  motorman) ;  White  v.  Lewiston 
*  Yoongstown  F.  Ry.  Co.,  2  St.  Ry.  Rep.  805,  94  App.  Div.   (N.  Y.)   4,  87 
^-  T.  Supp.  901   (holding  that  a  conductor  and  a  motorman  on  the  same  car 
ve  feHow  servants) ;  Stocks  v,  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  633, 
(Mo.  App.)  79  8.  W.  476  (holding  that  the  conductor  of  one  street  car  and 
^  iDotonnan  of  another  are  fellow  servants) ;  Johnson  v.  Metropolitan  8t 
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Plaintiff  was  a  conductor  on  defendant's  street  railway,  and, 
in  his  declaration,  alleged  that  he  was  injured  through  the  n^li- 
genoe  of  other  servants  of  the  defendant.  On  the  trial  he  offered 
evidence  tending  to  prove  that  his  injury  was  caused  by  the  n^li- 
gence  of  Golden,  a  gripman;  and  the  first  alleged  error  consists 

Ry.  Co.,  2  St.  Ry.  Rep.  633,  (Mo.  App.)  78  S.  W.  276  (holding  that  a 
statute  making  a  railroad  liable  for  negligence  of  a  coemployee  does  not  apply 
to  a  street  railroad) ;  Ryan  v.  Third  Ave.  R.  Co.,  2  St.  Ry.  Rep.  804,  92  App. 
Div.  (N.  Y.)  306,  86  N.  Y.  Supp.  1070;  Metropolitan  West  Side  El.  R.  Co.  v. 
Fortin,  1  St.  Ry.  Rep.  89,  203  III.  454,  67  N.  E.  977  (in  which  case  it  was  held 
that  it  was  proper  to  leave  to  the  jury  under  proper  instructions  the  question 
as  to  whether  a  car  coiq>ler  employed  by  an  elevated  railway  company  at  its 
terminus  was  a  fellow  servant  of  the  motorman  in  charge  of  a  motor  car 
which  was  negligently  operated  by  him  to  the  injury  of  the  coupler). 

3.  Negligence  of  vice-principaL — A  gripman  and  a  car  starter  in  the  em- 
ploy of  a  cable  street  railway  company,  the  latter  being  stationed  at  a  place 
on  the  line  to  regulate  the  running  time  of  cars,  and  with  whom  it  was  cust^mi- 
ary  to  give  orders  to  the  man  on  such  cars,  are  not  fellow  servants;  the  car 
starter  is  a  vice-principal  representing  the  railway  company,  and  the  com- 
pany is  liable  for  injuries  to  such  gripman,  resulting  from  the  negligence  of 
the  starter  in  ordering  the  gripman  to  proceed  on  his  trip  with  a  defective 
grip  car.    West  Chicago  St.  Ry.  Co.  t?.  Dwyer,  57  111.  App.  440. 

The  mere  fact  that  one  of  several  employees  is  selected  to  act  as  foreman  and 
to  direct  the  other  employees  in  the  performance  of  their  duties  does  not 
constitute  such  foreman  a  vice-principal  and  make  the  employer  responsible 
for  his  negligent  acts.  As  for  instance  the  foreman  of  a  gang  of  secticm  or 
track  men  engaged  in  the  dischai^e  of  his  ordinary  duties  is  a  fellow  servant 
with  the  other  section  men.  Clifford  v.  Old  Colony  R.  Co.,  141  Mass.  564,  6 
N.  E.  751;  Gavigan  r.  Lake  Shore  &  M.  S.  Ry.  Co.,  110  Mich.  71,  67  N.  W. 
1097;  Olson  r.  St.  Paul,  etc.,  Ry.  Co.,  38  Minn.  117,  35  N.  W.  866;  Spancaks 
r.  Phihi.,  etc.,  R.  Co.,  148  Pa.  St.  184,  23  Atl.  1006,  33  Am.  St.  Rep.  821; 
Kansas  k  A.  W.  Ry.  Co.  v.  Waters,  70  Fed.  28,  16  C.  C.  A.  609.  The  mere  fact 
that  one  of  the  employees  is  superior  to  the  others  does  not  necessarily  de- 
stroy the  relationship  of  fellow  servants.  Fones  v.  Philips,  39  Ark.  17,  43 
Am.  Rep.  264 ;  O'Connor  t;.  Roberts,  120  Mass.  227 ;  Chamberlain  r.  Milwaukee 
&  M.  R.  Co.,  11  Wis.  238. 

It  is  only  where  the  master  withdraws  from  the  management  of  the  business, 
intrusting  it  to  a  middleman  or  superior  servant,  or  where,  as  in  the  case  ot 
a  corporation,  the  business  is  of  such  a  nature  that  the  general  management 
and  control  thereof  is  necessarily  committed  to  agents,  that  the  master  can 
be  held  liable  to  a  subordinate  for  the  negligent  acts  of  one  thus  acting  in  his 
stead.  Malone  17.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep.  573.  In  the  case  of 
Northern  Pacific  R.  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct.  843.  40  L.  Ed. 
994,  the  rule  was  laid  down  that  when  the  business  of  the  master  is  of  such 
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in  the  refusal  by  the  trial  court  of  an  instruction  offered  by  de- 
fendant that  the  burden  of  proof  was  upon  the  plaintiff  to  prove, 
by  a  preponderance  of  all  the  evidence  in  the  case,  that  he  and 
Golden  were  not  fellow  servants.  The  instruction  correctly 
stated  the  law  as  declared  in  Joliet  Steel  Co.  v.  Shields,  134  111. 

great  and  dlyersified  ext«nt  that  it  naturally  and  necessarily  separates  itself 
into  departments  of  service,  the  persons  placed  by  the  master  in  chaise  of  these 
separate  branches  and  departments,  with  entire  control  therein,  may  properly 
be  considered,  with  respect  to  employees  under  them,  as  vice-principals  and 
representatives  of  the  master^  as  fully  as  if  the  entire  business  of  the  master 
were  placed  under  one  superintendent.  To  constitute  one  a  vice-principal  the 
muter  must  have  committed  to  him  the  virtual  and  substantial  control  of 
the  business,  and  the  power  to  do  all  acts  necessary  to  its  conduct.  Willis 
r.  Oregon,  etc.,  Co.,  11  Oreg.  257,  4  Pac.  12L  Where  the  master  exercises  no 
diseretion  or  personal  supervision  over  the  actions  of  his  agent  or  the  person 
whom  he  has  placed  in  control  of  other  employees,  he  is  liable  for  the  negli- 
gence of  such  agent  causing  injury  to  any  of  such  employees.  Lewis  v,  Seifert, 
110  Pa.  St  628^  11  Atl.  614,  2  Am.  St.  Rep.  634. 

4.  Liability  for  injuries  from  defects,  caused  by  nesligencs  of  fellow  servant. 
—  A  street  railway  company,  like  a  steam  surface  railroad  company,  is  bound 
to  exercise  ordinary  care,  such  as  a  prudent  man  would  use,  to  keep  its  cars 
and  apparatiis  in  repair,  and  if  its  servants,  by  reasonable  care,  might  know 
of  defects  therein,  the  company  is  liable  for  the  damages  resulting  from  such 
defects,  to  another  employee,  who  was  not  connected  with  the  work  of  inspect- 
ing or  repairing  such  cars  and  apparatus.  Texas  &  Pac.  Ry.  Co.  v.  Barrett, 
87  Fed.  214,  14  C.  C.  A.  373.  The  universal  rule,  therefore,  seems  to  be,  as 
tpplied  to  steam  railroads  and  as  applicable  by  analogy  to  street  surface  rail- 
Totds,  that  a  company  cannot  be  relieved  of  responsibility  for  injuries  to  an 
employee  for  defects  in  its  tracks,  cars,  apparatus,  or  appliances  upon  the 
ground  that  such  defects  resulted  from  the  negligence  of  an  inspector  in  failing 
to  discover  the  defects,  or  of  the  pers<m  to  whom  the  duty  is  delegated  of  re- 
ptiring  such  defects.  The  following  cases  relate  for  the  most  part  to  steam 
rtilroads,  but  are  deemed  applicable  to  street  surface  railroads:  Toledo,  W. 
*  W.  Ry.  Co.  V.  Moore,  77  HI.  217;  Chicago  &  E.  I.  R.  Co,  v.  Kneirim,  43  IlL 
App.  243;  Indianapolis.  L  A  L  Ry.  Co.  v.  Snyder,  140  Ind.  647,  39  N.  E.  912; 
Ohio  4  M.  Ry.  Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246;  Neutz  t?.  Jackson  Hill 
Coal  k  Coke  Co..  139  Ind.  411,  38  N.  E.  324;  Ohio  A  M.  Ry.  Co.  v.  Pearcy,  128 
Ind.  197,  27  N.  E.  479;  Cincinnati,  H.  &  E.  R.  Co.  v.  McMullen,  117  Ind.  439, 
20  N.  E.  287,  10  Am.  St.  Rep.  67;  Branri  r.  Chicago,  etc.,  R.  Co.,  63  Iowa  596, 
«  N.  W.  5,  36  Am.  Rep.  243;  Missouri  Pac.  Ry.  Co.  v.  Dwyer,  36  Kan.  58,  12 
I^  352;  Lawless  v.  Connecticut  R.  W.  R.  Co.,  136  Mass.  1;  Conger  Morton 

t.  Detroit,  etc,  R.  Co.,  81  Mich.  423,  46  N.  W.  Ill ;  Macy  v.  St.  Paul,  etc.,  Ry. 

^  36  Minn.  200,  28  N.  W.  249;  Tiemey  v,  Minneapolis,  etc.,  Ry.  Co.,  33  Minn. 

311, 23  N.  W.  229,  63  Am.  Rep.  36;  Fay  r.  Minneapolis,  etc.,  Ry.  Co.,  30  Minn. 

11 
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209,  25  N.  E.  569,  where  that  subject  was  given  full  consider- 
ation, and  where  it  was  the  determining  question  in  the  case. 
The  charge  in  the  declaration  was  that  the  plaintiff,  a  track  re- 
pairer, had  been  injured  by  the  negligence  of  other  servants  of 
the  defendant  in  placing  an  iron  mold  in  an  insecure  and  danger- 
ous position  near  the  track;  and  the  declaration  neither  alleged 
in  express  terms  that  they  were  not  fellow  servants  of  the  plaintiff, 
nor  Such  facts  as  would  lead  to  that  conclusion.  It  was  held 
that  in  all  actions  for  negligence  the  burden  is  upon  the  plaintiff 
to  allege  and  prove  such  negligent  acts  of  the  defendant  as  will 
entitle  the  plaintiff  to  recover;  that  it  is  not  sufficient  for  one 
servant  to  prove  that  he  has  been  injured  by  another  servant  of 
the  common  master,  but  that  it  is  also  necessary  to  prove  that 
the  relation  of  the  servants  is  such  as  to  render  the  master  liable 
to  one  for  the  negligence  of  the  other.  In  the  subsequent  case  of 
Louisville,  Evansville  &  St.  Louis  Consol.  R.  Co.  v.  Hawthorn, 
147  HI.  226,  35  N.  E.  534,  where  the  declaration  alleged  that 
the  plaintiff  was  a  fence  builder,  and  was  injured  by  the  negli- 
gence of  a  locomotive  engineer,  the  court  calling  attention  to  the 
fact  that  in  the  Shields  case  there  was  nothing  in  the  declaration 

231,  15  N.  W.  241;  Condon  v.  Missouri  Pac.  Ry.  Co.,  78  Mo.  667;  Long  v. 
Pacific  R.  Co.,  65  Mo.  225;  Jennings  t\  N.  Y.,  etc.,  R.  Co.,  12  Misc.  Rep.  (N.  Y.) 
408,  33  N.  Y.  Supp.  585;  Texas  k  Pac.  Ry.  Co.  v.  Thompson,  70  Fed.  044,  17 
C.  C.  A.  524;  Texas  &  Pac  Ry.  Co.  t\  Barrett,  67  Fed.  214,  14  C.  C.  A.  373; 
Union  Pac.  Ry.  Co.  v,  Snyder,  152  U.  S.  684,  14  Sup.  Ct.  756,  38  L.  Ed.  607. 

5.  Effect  of  statutes  modifying  common-law  rule  as  to  employer's  liability. — 
In  a  number  of  States  so-called  Employers'  Liability  Acts  are  in  force.  Some 
of  these  acts,  notably  those  of  New  York  (Laws  1002,  chap.  600),  Alabama  (Civ. 
Code  1806,  fifi  1740-1751),  and  Colorado  (Laws  1803,  chap.  77),  apply  to  all 
classes  of  employees,  and  contain  no  exceptions ;  the  Massachusetts  act  applies 
to  all  classes  except  domestic  servants  and  foreign  laborers  (Mass.  Rev.  Laws 
1002,  chap.  106,  §S  71-70) ;  the  act  of  Indiana  applies  merely  to  employees 
of  railroad  and  other  corporations  operating  in  the  State,  and  does  not  extend 
to  the  employees  of  firms  or  individuals  (Acts  of  1803,  chap.  130,  p.  204). 
Statutes  in  other  States  have  been  enacted  pertaining  to  the  liability  of  rail- 
road companies  for  injuries  to  employees.  See  Texas  Fellow  Servants  Act 
of  May  4,  1803;  Minn.  Laws  1887,  chap.  13;  Missouri  Rev.  Stats.  1800, 
f  2873;  Miss.  Const.,  f  103.  These  acts  have  been  held  in  many  cases  not  to 
be  applicable  to  street  railway  companies.  See  Indianapolis  &  Greenfield  R.  T. 
Co.  t?.  Foreman,  2  St.  Ry.  Rep.  206,  (Ind.  Sup.)  60  N.  E.  660,  and  note  on 
page  206,  post. 


Digitized  by  VjOOQ IC 


Chicaoo  City  Kailway  Co.  v.  Leach.  168 

to  8how  that  the  other  servants  were  not  track  repairers  with  the 
plaintiff^  held  that  it  was  not  necessary  to  aver  in  the  declaration, 
in  so  many  words,  that  the  n^ligent  servant  was  not  the  fellow 
servant  of  the  plaintiff,  where  the  facts  stated  showed  that  the 
relation  of  fellow  servant  did  not  exist  In  Chicago  d  Alton  B. 
Co.  V.  Swan,  176  111.  424,  52  N.  E.  916,  the  facts  showing  the 
relation  of  the  two  servants  were  stated,  and  showed  that  they 
were  not  fellow  servants,  and  the  some  rule  was  declared.  Of 
conrse,  the  rule  as  to  pleading  does  not  apply  where  the  charge 
of  negligence  is  against  the  master  himself.  Libby,  McNeill  d 
Libhy  v.  Scherman,  146  111.  540,  34  N.  E.  801,  37  Am.  St.  Rep. 
191.  Previous  to  the  Swan  case,  an  opinion  of  an  Appellate 
Court  had  been  adopted  in  Chicago  dc  Alton  R.  Co.  v.  House,  172 
HL  601,  50  N.  E.  151,  in  which  it  was  said  that,  upon  the  ques- 
tion whether  the  servants  in  that  case  were  fellow  servants,  ap- 
pellant was  the  affirmant,  though  the  declaration  contained  the 
negative  allegation.  No  question  as  to  the  burden  of  proof  was 
in  any  way  involved,  and  it  cannot  be  presumed  that  the  Appel- 
late Court  attempted  to  overrule  the  decisions  of  this  court  on  that 
question.  Whatever  may  have  been  meant  by  the  statement,  if 
it  was  intended  to  establish  a  new  rule  as  to  the  burden  of  proof, 
it  was  incorrect.  There  was  no  intention  in  adopting  the  opin- 
ion, or  in  the  case  of  Hartley  v.  Chicago  £  Alton  R.  Co,,  197  IlL 
440,  64  N.  E.  382,  which  referred  to  it,  to  overrule  the  previous 
cases  on  that  question.  It  appears  to  us,  however,  that  the  ques- 
tion where  the  burden  of  proof  rested  was  properly  and  sufficiently 
covered  by  another  instruction  given  at  the  instance  of  the  de- 
fendant That  instruction  stated  that  the  burden  of  proof  was 
upon  the  plaintiff  upon  several  different  propositions,  and  that 
he  could  not  recover  unless  the  fact  that  he  and  the  gripman. 
Golden,  were  not  fellow  servants  was  established  by  a  preponder- 
ance of  all  the  evidence  in  the  case.  That  instruction  being  cor- 
rect and  covering  the  ground,  it  was  not  error  to  refuse  the  in- 
Btraction  concerning  which  complaint  is  made. 

At  the  close  of  the  evidence  the  defendant  requested  the  court 
to  give  an  instruction  of  not  guilty,  which  the  court  refused  to  do, 
and  this  ruling  is  the  principal  subject  of  discussion  by  the  re- 
spective counsd.     Plaintiff  was  injured  by  another  train,  on 
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which  Golden  was  the  gripman,  running  against  the  rear  of  the 
train  on  which  plaintiff  was  conductor  while  plaintiff  was  on  the 
ground  between  the  cars ;  and  it  is  contended  that  his  injury  re- 
sulted from  an  ordinary  hazard  of  his  employment,  and  from 
his  own  negligence  in  going  between  the  cars  and  not  providing 
any  lookout  for  approaching  trains,  and  that  the  plaintiff  and 
Golden  were  fellow  servants  of  the  defendant.  The  main  ques- 
tion is  whether  plaintiff  and  Gk)lden  were  fellow  servants;  the 
other  questions  being  controverted  questions  of  fact,  which,  in  our 
opinion,  were  properly  submitted  to  the  jury. 

What  facts  will  create  the  relation  of  fellow  servants  between 
two  employees  of  a  common  master  is  a  question  of  law,  and 
whether  such  facts  exist  is  ordinarily  a  question  of  fact  to  be 
submitted  to  the  jury;  but  where  there  is  no  evidence  fairly 
tending  to  prove  that  they  are  not  fellow  servants,  and  the  un- 
disputed facts  show  that  the  relation  exists,  the  question  is  one 
of  law.  If  there  is  any  evidence  fairly  tending  to  prove  the 
required  averment  that  they  are  not  fellow  servants,  the  court 
should  submit  the  issue  to  the  jiiry;  but,  if  there  is  no  contro- 
versy about  the  facts,  and  they  bring  the  parties  within  the 
relation  of  fellow  servants,  so  that  a  verdict  to  the  contrary  would 
not  be  supported  by  any  evidence,  the  court  should  not  submit 
the  question  to  the  jury.  Abend  v.  Terre  Haute  &  Indianapolis 
R.  Co.,  Ill  111.  202,  53  Am.  Rep.  616;  Chicago  &  Eastern  Illir 
nois  R.  Co.  V.  Driscoll,  176  111.  330,  52  N.  E.  921.  In  this  case 
there  was  no  controversy  as  to  the  material  facts  concerning  the 
relation  between  plaintiff  and  Golden  as  servants  of  the  defend- 
ant, which  were  all  either  proved  by  the  plaintiff,  or  admitted  of 
record  by  his  counsel  upon  the  trial.  If  the  evidence  would 
justify  different  conclusions  in  any  respect,  it  would  be  with 
regard  to  social  relations  and  acquaintance  which  were  wholly 
immaterial. 

The  imdisputed  facts  were,  in  .substance,  as  follows:  The 
accident  occurred  on  September  27,  1893,  during  the  World's 
Fair.  The  defendant  was  operating  a  double-track  cable  street 
railway  from  Eandolph  street,  on  Wabash  avenue,  to  Twenty- 
second  street,  and  thence  on  Cottage  Grove  avenue  to  Seventy- 
first  street,  in  the  city  of  Chicago.    There  was  a  loop  at  the  north 


Digitized  by  VjOOQ IC 


Chicago  City  Railway  Co.  v.  Leach.  165 

end,  around  which  the  cars  ran.     At  the  intersection  of  Madison 
street    with    Wabash    avenue,    one   of   the   tracks   ran   east   on 
Madison   street    one   block   to   ilichigan    avenue,    thence   north 
two    blocks    to    Randolph    street,    thence    west    on    Randolph 
street    one    block    to    Wabash    avenue,    and    thence    south    on 
Wabash  avenue.    Plaintiff's  train  consisted  of  a  grip  car  and  two 
passenger  cars.     McCarthy  was  the  gripman,  plaintiff  was  the 
conductor  on  the  car  next  the  grip  car,  and  Baker  was  the  con- 
ductor on  the  rear  car.     The  train  was  made  up  at  appellant's 
bam,  between  Thirty-eighth  and  Thirty-ninth  streets,  on  Cottage 
Grove  avenue,  to  make  its  regular  trip  north  around  the  loop  and 
back  to  the  south.     When  the  train  was  leaving  the  bam,  plain- 
tiff boarded  it ;  and,  after  it  had  gone  a  few  blocks,  he  discovered 
that  there  was  too  much  slack  between  the  grip  car  and  his  car, 
causing  them  to  bump  back  and  forth.    It  was  his  duty  to  correct 
this,  but  he  waited  to  do  so  until  he  should  reach  the  north  end 
of  the  loop,  when  there  would  be  few,  if  any,  passengers,  and  he 
would  have  more  time,  and  the  cable  ran  at  but  half  as  high 
a  rate  of  speed.     The  train  ran  north,  and  turned  from  Wabash 
avenue  around  the  loop.    When  it  reached  the  east  side  of  Wabash 
avenue,  and  was  about  to  turn  into  that  avenue,  it  was  stopped 
on  Randolph  street  to  shorten  up  the  drawbars.     The  trains  ran 
about  two  minutes   apart,   and   there  was   about   300   feet   of 
clear  trade  between  the  rear  of  the  train  and  the  comer  of  Michi- 
gan avenue,  around  which  the  next  train  would  come.     The  sun 
was  shining,  and  it  was  a  bright,  dry,  clear  morning.     Plaintiff 
got  down  from  his  car,  and  the  gripman,  McCarthy,  fastened 
his  brake,  and  went  to  the  rear  end  of  the  grip  car,  and  took  hold 
of  the  next  car  to  hold  them  together  while  plaintiff  took  up  the 
slack.    Plaintiff  looked  eastward,  and  there  was  no  train  in  sight, 
and  he  then  got  down  between  the  cars  to  make  the  necessary 
change.     IsTeither  McCarthy,  the  gripman,  nor  Baker,  the  other 
conductor,  kept  any  lookout  to  see  whether  any  other  train  was 
approaching.     At  the  usual  time  the  next  train,  in  charge  of 
Golden,  came  aroimd  the  comer  of  Michigan  avenue  into  Ran- 
dolph street,  and  ran,  without  stopping  or  warning,  against  plain- 
tiff's train,   driving  it  around  the  curve  into  Wabash  avenue, 
^d  knocking  down  the  plaintiff,  who  was  draped  along  under 
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the  train^  and  seriotisly  and  permanently  injured.  The  evidence 
tended  to  prove  that  Golden  was  looking  to  the  northeast^  and  not 
looking  out  for  plaintiff's  train. 

Defendant  had  over  500  gripmen  and  conductors  running  its 
trains,  who  all  had  the  same  headquarters  and  the  same  superin- 
tendent, and  were  governed  by  the  same  rules.  The  trains  fol- 
lowed each  other  over  the  tracks,  regulating  their  movements  by 
the  trains  ahead.  There  were  frequent  stops  and  delays  by 
obstructions  and  accidents,  or  something  getting  into  the  slot; 
and,  if  a  train  stopped,  the  one  behind  was  required  and  ac- 
customed to  stop.  If  a  train  lost  the  cable,  it  would  wait  for  the 
one  behind  to  push  it  to  a  point  where  the  cable  could  be  taken 
up.  Each  train  consisted  of  a  grip  car  and  one  or  more  passenger 
cars,  each  of  which  had  a  conductor.  The  defendant  had  two 
lists — one  of  conductors,  and  the  other  of  gripmen  —  and  the 
men  at  the  head  of  the  gripmen's  list  ran  with  the  men  at  the 
head  of  the  conductor's  list,  and  so  on  down  the  line.  Whenever 
a  conductor  or  gripman  missed  his  run,  quit  the  service,  or  was 
discharged,  all  those  below  him  were  moved  up  one  point,  so  that 
a  conductor  generally  ran  with  the  same  gripman;  but,  on  ac- 
count of  the  changes,  plaintiff  ran  with  many  different  gripmen. 
There  is  no  evidence  that  he  ever  ran  with  Golden,  and  he  did 
not  remember  that  he  had  ever  seen  him,  but  they  had  run  on 
the  same  line  for  several  months. 

The  rule  in  this  State  as  to  what  will  constitute  fellow  servants 
has  been  very  frequently  defined  and  explained.  This  court  has 
held  the  master  to  a  stricter  accountability  for  injuries  to  one 
servant  by  the  act  of  another  servant  than  courts  in  general. 
The  generally  prevailing  rule  that  all  servants  of  a  common 
master  are  fellow  servants  was  rejected,  and  it  was  held  that, 
where  a  servant  was  employed  in  a  department  separate  and  dis- 
tinct from  that  of  a  servant  whose  negligence  caused  an  injury, 
the  master  would  be  liable.  Byan  v.  Chicago  &  Northwestern  -By. 
Co.y  60  111.  171,  14  Am.  Eep.  32;  Pittsburg,  Ft.  Wayne  & 
Chicago  Ry.  Co.  v.  Powers,  74  HI.  341.  The  rule  as  to  con- 
sociation was  also  adopted,  and  was  first  expounded  at  length  in 
the  case  of  Chicago  &  Northwestern  Ry.  Co.  v.  Moranda,  93  HI. 
302,  34  Am.  Bep.  168.     In  that  case,  servants  of  a  common 
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master  were  classified  on  the  basis  of  their  relation  to  each  other 
at  the  time  of  an  injury,  or  their  usual  duties.     The  rule  estab- 
lished was  that  those  are  fellow  servants  who  are  co-operating 
at  the  time  of  an  injury  in  the  particular  business  in  hand,  or 
whose  usual  duties  are  of  a  nature  to  bring  them  into  habitual 
association,  or  into  such  relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of  proper  caution.     If  they 
are  not  co-operating  in  some  particular  work,  or  if  their  usual 
duties  are  not  such  as  to  bring  them  into  habitual  association  so 
that  they  may  have  the  opportunity  and  power  to  influence  each 
other  to  the  exercise  of  caution,  they  are  not  fellow  servants* 
It  was  said  in  that  case  that  the  rule  of  respondeat  superior  rests 
upon  considerations  of  public  policy,  and  is  founded  on  the  ex- 
pediency of  throwing  the  risk  upon  those  who  can  best  guard 
against  it,  and  that  the  liability  of  the  master  must  turn  upon 
the  same  consideration.     This  is  the  principle  imderlying  the 
application  of  the  doctrine,  whether  it  was  adopted  on  grounds 
of  public  policy,  or  because  the  risk  is  assumed  by  the  servant 
in  entering  the  service ;  and  the  relation  is  made  to  depend  upon 
the  existence  of  association  between  servants,  which  enables  them, 
better  than  the  employer,  to  guard  against  risks  or  accidents 
resulting  from  the  n^ligence  of  each  other.     The  rule,  however, 
does  not  rest  in  any  degree  upon  personal  acquaintance  or  actual 
previous  association  between  the  servants,  but  upon  the  relation 
of  their  duties  to  each  other,  and  the  respective  positions  which 
they  hold.    The  rule,  stated  as  a  mere  abstract  proposition,  might 
STiggest  previous  personal  acquaintance  between  individuals,  and 
it  is  apparent  from  the  opinion  of  the  Appellate  Court  in  this 
case  that  that  court  so  regarded  it,  but  this  is  clearly  incorrect. 
Counsel  for  the  appellee  concede  that  a  personal  acquaintance 
between  the  plaintiff  and  Golden  was  not  essential  to  make  them 
fellow  servants;  that  it  was  the  position  which  Golden  held,  and 
the  position  which  the  plaintiff  held,  which  should  determine 
the  question ;  and  that,  if  plaintiff  had  taken  the  position  of  some 
conductor  who  had  been  running  the  same  train  with  Gk)lden, 
they  would  be  fellow  servants  while  on  the  same  train,  even 
though  plaintiff  should  be  injured  within  a  few  minutes  after  his 
employment;  and  their  claim  is  that  the  employees  on  different 
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trains  are  not  fellow  servants.  The  classification  is  of  ser\*ant3 
as  such,  and  not  of  individuals ;  and,  if  two  servants  are  brought 
within  the  classification,  they  instantly  become  fellow  servants, 
although  they  may  never  have  seen  each  other  before.  That  was 
the  case  in  Abend  v.  Terre  Haute  &  Indianapolis  B.  Co.,  supra, 
where  it  was  held  that  a  blacksmith  and  other  employees  in  a 
wrecking  crew,  made  for  the  occasion,  became  fellow  servants. 
The  nature  of  the  employment  determines  the  relation,  and  the 
rule  must  be  uniform  and  capable  of  a  reasonable  application. 
To  hold  the  master  exempt  from  liability  for  an  injury  to  one 
who  had  been  long  in  his  service,  and  had  associated  with  the 
other  employees,  and  to  hold  him  liable  for  a  like  injury  under 
the  same  circumstances  to  a  new  servant,  would  be  wholly  un- 
warranted. 

One  branch  of  the  doctrine  is  that  those  are  fellow  servants 
who  are  directly  co-operating  with  each  other  in  some  particular 
work,  and  it  is  contended  that  the  particular  work  in  hand  at  the 
time  of  the  accident  to  plaintiff  was  the  nmning  of  defendant's 
trains  at  the  place  of  the  accident,  and,  therefore,  the  employees 
on  the  two  trains  were  fellow  servants.  The  rule  must  have  a 
reasonable  and  practical  interpretation,  and,  if  co-operation  in 
particular  work  should  be  construed  to  mean  identical  work,  the 
rule  would  not  apply  in  any  case,  since  no  two  servants  would 
ever  be  doing  the  same  identical  thing  at  the  same  time.  A  con- 
ductor and  gripman  have  separate  duties,  and  yet  they  are  directly 
co-operating  with  each  other  in  the  particular  work  of  running 
a  train.  On  the  other  hand,  the  particular  work  in  hand  does  not 
include  the  general  business  of  the  master.  The  general  business 
of  the  defendant  was  the  running  of  trains  on  its  road,  and  we  do 
not  see  how  the  particular  business  in  which  plaintiff  was  en- 
gaged could  be  extended  to  include  other  trains  which  were  fol- 
lowing him.  The  question  whether  the  qualifying  words  with 
respect  to  the  exercise  of  influence  modify  both  branches  of  the 
rule  is  of  no  importance.  Whore  two  servants  are  directly  co- 
operating in  the  particular  work  in  hand,  they  are  brought  into 
such  relations  that  they  may  exercise  such  influence.  PageU  v. 
Meyer,  193  LI.  172,  61  N.  E.  1111.  The  addition  of  qualifying 
words  is  wholly  unnecessary,  and,  if  there  is  direct  co-operation, 
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nothing  further  is  required  to  bring  them  within  the  relation* 
Where  the  servants  are  not  so  directly  co-operating  in  some 
particular  work,  their  usual  duties  must  require  co-operation  or 
habitual  association. 

The  remaining  question  is  whether  the  plaintiff  and  Golden 
were  fellow  servants,  under  the  second  branch  of  the  rule,  or,  in 
other  words,  whether  the  usual  duties  of  the  employees  of  the 
def^idant  upon  one  train  were  of  a  nature  to  bring  them  into 
habitual  association  with  the  employees  on  the  next  train  pre- 
ceding or  following  them,  so  that  they  might  exercise  an  influence 
upon  each  other  promotive  of  proper  caution.     There  is  no  simi- 
larity between  the  relation  of  servants  on  different  trains  on  a 
steam  railroad,  which  are  run  under  orders   and   directed  by 
a  train  dispatcher  for  the  purpose  of  preventing  interference  and 
collisions,  and  the  relation  of  servants  on  these  trains,  which  fol- 
lowed each  other  over  the  tracks,  and  managed  their  trains  with 
reference  to  each  other.     This  case  is  very  much  like  the  case 
of  Chicago  <&  Eastern  Illinois  R,  Co.  v.  Driscoll,  supra,  where  it 
was  held  that  yard  crews  employed  to  perform  the  same  character 
of  service  at  the  same  time,  using  the  same  tracks  and  working 
near  each  other,  were  fellow  servants,  though  under  different  fore- 
men.   It  was  there  held  that  an  instruction  to  find  for  the  defend- 
ant should  have  been  given  on  that  ground.     In  Leeper  v.  Terre 
Haute  £  Indianapolis  B.  Co.,  162  HI.  215,  44  N.  E.  492,  it  waa 
held  that  a  finding  by  the  Appellate  Court  that  an  injury  to  a 
fireman  on  one  section  of  a  train  which  was  running  in  three 
sections  was  caused  by  the  negligence  of  an  engineer  running  an- 
other section,  and  that  said  servants  were  in  the  same  general 
grade  of  service  and  the  same  line  of  employment,  whose  duty  it 
was  to  be  on  constant  guard  not  to  injure  each  other,  and  whose 
relation  was  such  as  to  promote  caution  for  the  safety  of  each 
other,  was  a  finding  that  the  servants  were  fellow  servants.     In 
this  case  the  undisputed  evidence  was  that  plaintiff  and  Golden 
''fere  in  the  same  general  service  and  the  same  general' line  of 
employment,  and  that  it  was  the  duty  of  the  employees  on  one 
train  to  run  it  in  such  a  manner  as  not  to  injure  those  on  tho 
train  next  preceding,  and  that  the  duties  of  employees  on  such 
trains  were  such  as  to  bring  them  into  habitual  association,  with 
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power  and  opportunity  to  influence  each  other  by  advice  and 
caution.  They  were,  in  the  strictest  sense,  engaged  in  the  same 
character  of  service,  in  which  they  were  brought  into  such  rela- 
tions to  each  other  as  to  depend  upon  each  other  for  their  safety, 
and  with  power  to  observe  the  manner  in  which  each  discharged 
his  duty,  and  to  influence  each  other  by  caution,  advice,  and  ex- 
ample. There  was  no  disputed  fact  to  be  submitted  to  the  jury, 
and  the  facts  proved  by  plaintiff  or  admitted  brought  him  and 
Golden  within  the  legal  definition  of  fellow  servants.  It  was, 
therefore,  error  to  refuse  the  instruction  asked  for  by  the  defend- 
ant 

The  judgments  of  the  Appellate  Court  and  the  Superior  Court 
are  reversed,  and  the  cause  is  remanded  to  the  Superior  Court. 

Reversed  and  remanded. 

Kicks,  Wilkin,  and  Magbuder,  JJ.,  dissenting. 


Chicago  City  Railway  Co.  v.  O'DonneU. 

( ininoifl  —  Supreme  Court. ) 

1.  CoLUSiON  WITH  Vehicle  at  Street  Intersection.! — The  plaintifiTs  in- 
testate was  driving  a  wagon  along  a  street  in  which  the  defendant's 
tracks  were  laid,  behind  a  covered  beer  wagon,  which  obstructed  his  yiew 
of  cars  approaching  upon  the  tracks.  At  a  street  intersection  he 
pulled  out  from  behind  the  covered  wagon  and  drove  on  the  tracks. 
His  wagon  was  struck  by  one  of  the  cars  of  the  defendant  and  he 
was  thrown  therefrom  and  injured,  resulting  in  his  death.  The  car 
which  struck  him  was  200  feet  away  when  he  turned  upon  the  tracks. 
There  was  evidence  tending  to  show  that  no  warning  signal  was  given 
by  the  sounding  of  a  gong,  and  although  there  was  evidence  showing 
that  the  motorman  and  others  had  warned  him  by  calling  to  him,  there 
was  no  evidence  that  he  was  conscious  of  such  warning.  In  view  of  the 
circumstances  of  the  case  and  the  evidence  introduced,  it  was  held  that 
the  question  as  to  whether  the  decedent  was  guilty  of  n^ligence  was 
for  the  jury. 

1.  At  a  street  intersection  a  street  railway  company  occupying  one  street 
and  a  truck  driver  crossing  its  track  from  the  other  have  equal  rights  of  way. 
Chapman  r.  Atlantic  Ave.  R.  Co.,  14  Misc.  Rep.  (N.  Y.)  384,  85  N.  Y.  Supp.  1045. 
At  street  crossings  the  rights  of  a  street  car  and  of  a  vehicle  crossing  the  tracks 
are  equal.    Zimmerman  v.  Union  Ry.  Co.,  3  App.  Div.  (N.  Y.)  219,  38  N.  Y. 
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t.  In nsucnoN  as  to  Obdih abt  Cabb. —  An  instructioii  to  the  effect  that 
"ordinary  care''  is  the  degree  of  care  which  an  ordinarily  prudent 
person  "  situated  as  the  deceased  was*"  as  shown  by  the  evidence, 
before  and  at  the  time  of  the  injury,  would  usually  exercise  for  his 
own  safety,  is  not  erroneous,  on  the  ground  that  it  assumes  that  an 
ordinarily  prudent  person  would  be  situated  as  the  deceased  was 
situated  before  and  at  the  time  of  the  accident. 

3.  IxsTBucnoir  as  to  I>cjtt  to  Look  and  Ascebtain  Approach  of  Car.— 
—  It  was  held  that  the  court  erred  in  refusing  to  instruct  the  jury 
to  the  effect  that  if  they  believed  from  the  evidence  that  ordinary  care 
on  the  part  of  the  decedent  required  him  to  look  and  ascertain  before 
driving  on  the  track  whether  or  not  a  car  was  approaching  along 
the  track,  and  that  if  they  believed  from  the  evidence  that  he  had 
looked  and  could  have  ascertained  whether  or  not  such  car  was  ap- 
proaching, and  that  he  was  injured  because  of  his  failure  to  so  look  and 
ascertain,  then  the  jury  should  find  the  defendant  not  guilty. 

Other  instructions  requested  by  the  defendant  were  held  erroneously  refused. 

ApnaL  by  defendant  from  a  judgment  of  the  Appellate  Court  affirming 
a  judgment  in  favor  of  the  plaintiff.  Decided  February  17,  1904. 
Reported  208  111.  267,  70  N.  £.  294. 

Statement  of  facts  by  Ricks,  J. 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court  affirming  a 
judgment  for  $2,500  entered  upon  a  verdict  rendered  by  a  jury  in  the 
Superior  Court  of  Cook  county  against  appellant  in  an  action  on  the  case 
proeecuted  to  recover  damages  on  account  of  the  death  of  John  White.    Tho 

Snpp.  362 ;  Degnan  v.  Brooklyn  City  R.  Co.,  14  Misc.  Rep.  (N.  Y.)  388,  36  N.  Y. 
Sapp.  1047.  In  the  case  of  O'Neill  r.  Dry  Dock,  etc.,  Ry.  Co.,  129  N.  Y.  125,  29 
N.  K  84,  26  Am.  St.  Rep.  512,  it  was  contended  by  the  defendant  that  its  car 
crossing  the  street  had  the  right  of  way,  and  the  paramoimt  and  superior  right 
in  the  street  which  the  driver  of  a  vehicle  was  bound  to  respect.  The  court  said : 
"Hie  rule  invoked  has  its  application  where  the  tracks  of  street  railways 
tre  laid  in  the  streets.  As  the  cars  must  run  upon  the  tracks,  and  cannot 
torn  out  for  vehicles  drawn  by  horses,  they  must  have  the  preference,  and 
•oeh  vehicles  must,  as  they  can,  in  a  reasonable  manner,  keep  off  from  the 
ndlroad  tracks  so  as  to  permit  the  free  and  unobstructed  passage  of  the  cars. 
1b  no  other  way  can  street  railways  be  operated.  As  to  such  vehicles  the 
nilways  have  the  paramoimt  right,  to  be  exercised  in  a  reasonable  and  pru- 
dent manner.  But  a  railway  crossing  a  street  stands  upon  a  different  footing. 
The  ear  has  the  right  to  cross  and  must  cross  the  street,  and  the  vehicle  has 
the  right  to  cross  and  must  cross  the  railroad  track.  Neither  has  a  superior 
right  to  the  oUier.  The  right  of  each  must  be  exercised  with  due  regard  to 
the  right  of  the  other,  and  the  right  of  each  must  be  exercised  in  a  reasonable 
ud  careful  manner,  so  as  not  imreasonably  to  abridge  or  interfere  with  the 
right  of  the  other."  See  also  Nellis  Street  Railroad  Accident  Law,  p.  270» 
ind  eases  cited  in  note  56. 
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declaration  consisted  of  one  count,  and  alleged  that  the  defendant,  through 
its  certain  servant  then  and  there  in  charge  of  one  of  its  street  cars  then 
and  there  being  operated  upon  and  along  said  railway  upon  Halsted  street  in 
a  northerly  direction  toward  and  past  Forty-second  street,  so  recklessly, 
carelessly,  and  negligently  ran  and  drove  the  said  street  car  at  such  a  high 
and  dangerous  rate  of  speed,  and  without  maintaining  a  proper  lookout,  and 
without  giving  suitable  warning  of  the  approach  of  said  car,  that  as  m 
result  and  consequence  thereof  said  car  then  and  there  ran  against  and 
struck  said  wagon,  etc.    A  plea  of  not  guilty  was  filed. 

The  evidence  discloses  that  at  the  time  of  the  accident  deceased  was  seventy- 
four  years  of  age,  and  in  tlfe  employ  of  a  lumber  company  as  a  sort  of  errand 
man,  and  on  the  day  of  the  accident  was  driving  a  one-horse  carpenter 
wagon  belonging  to  his  employer.  He  had  delivered  some  lumber,  and  was 
driving  back  toward  the  lumber  company's  office,  south  on  Halsted  •  street, 
and  immediately  before  the  accident  was  following  a  covered  beer  wagon. 
Halsted  street  runs  north  and  south.  Appellant  had  two  street-car  tracks 
along  Halsted  street,  the  west  line  being  called  the  "  south-bound  track  " 
and  the  east  line  the  "north-bound  track."     The  beer  wagon  which  deceased 

Look  and  listen. —  As  to  the  contributory  negligence  of  a  driver  of  a  vehicle 
who  fails  to  stop,  look,  and  listen  before  crossing  a  street  railway  track,  see 
note  to  Wolf  v.  City  &  Sub.  Ry.  Co.,  1  St.  Ry.  Rep.  667.  The  cases  relating 
to  the  duty  of  a  pedestrian  or  driver  of  a  vehicle  to  look  and  listen  before 
crossing  a  street  railway  track  reported  in  volume  1  of  this  series  are  cited 
on  page  678  of  volume  1.  The  cases  in  this  volume  relating  to  the  contribu- 
tory negligence  of  a  driver  of  a  vehicle  in  crossing  a  track  in  front  of  an  ap- 
proaching car  are  as  follows:  Union  Traction  Co.  v.  Vandercook,  2  St.  Ry. 
Rep.  231,  69  N.  E.  486;  Omaha  St.  Ry.  Co.  v.  Larson,  2  St.  Ry.  Rep.  654, 
(Nebr.)  97  N.  W.  824;  Moran  t\  Leslie,  2  St.  Ry.  Rep.  264,  (Ind.  App.) 
70  N.  E.  162;  Linder  r.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  607,  (Mo.  App.) 
77  S.  W.  997;  Indianapolis  St.  Ry.  Co.  t?.  Darnell,  2  St.  Ry.  Rep.  237, 
(Ind  App.)  68  N.  E.  609;  Heebe  v.  New  Orleans  &  C.  R.,  etc.,  Co.,  2 
St.  Ry.  Rep.  323,  (La.)  35  So.  261;  Chicago  Union  Traction  Co.  r. 
Chugren,  2  St.  Ry.  Rep.  190,  (111.)  70  N.  E.  573;  Chauvin  f.  Detroit 
United  Ry.,  2  St.  Ry.  Rep.  478,  (Mich.)  97  N.  W.  160;  Richmond  Pass. 
&  Power  Co.  v.  Gordon,  2  St.  Ry.  Rep.  936,  (Va.)  46  S.  E.  772;  El  Paso 
Elec.  Ry.  Co.  v,  Kendall,  2  St.  Ry.  Rep.  910,  (Tex.  Civ.  App.)  78  S.  W. 
1081 ;  Binsell  v.  Interurban  St.  Ry.  Co.,  2  St.  Ry.  Rep.  781,  91  App.  Div.  (N.  Y.) 
402,  86  N.  Y.  Supp.  913;  Qeleta.  v.  Buflfalo  &  Niagara  Falls  Elec.  Ry.,  2  St.  Ry. 
Rep.  783,  88  App.  Div.  (N.  Y.)  372,  84  N.  Y.  Supp.  629;  Goldkranz  r.  Metropol- 
itan St.  Ry.  Co.,  2  St.  Ry.  Rep.  780,  89  App.  Div.  (N.  Y.)  590,  85  N.  Y.  Supp. 
667;  Pritchard  f.  Brooklyn  Hts.  R.  Co.,  2  St.  Ry.  Rep.  782,  89  App.  Div. 
(N.  Y.)  269,  85  N.  Y.  Supp.  898;  Buren  f.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep. 
616,  (Mo.  App.)  78  S.  W.  680;  Roenfeldt  r.  St.  Louis  &  Sub.  Ry.  Co.,  2 
St.  Ry.  Rep.  662,   (Mo.  Sup.)   79  S.  W.  706. 
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WIS  following  was  going  down  the  south-bound  track  very  slowly,  and  about 
the  time  Forty-second  street  was  reached  the  deceased  pulled  his  horse 
ont  onto  the  north-bound  track,  and  either  started  to  go  around  the  wagon 
he  was  following  or  to  turn  east  on  Forty -second  street,  there  being  a  conflict 
in  the  eridence  as  to  what  he  was  trying  to  do,  but  the  evidence  shows 
that  abont  the  time  he  had  pulled  over  onto  the  north-boimd  track  he  pulled 
back  toward  the  south-bound  track,  and  his  wagon  was  struck  by  an  elec- 
tric car  coming  toward  him  on  the  north-bound  track.  White  fell  from  his 
wsgon,  and  died  a  short  time  afterward.  Forty-second  street  intersects 
Hslsted  street  on  the  east  side«  but  does  not  extend  west  beyond  Halsted 
ftreet,  the  stockyards  being  to  the  west.  , 

The  errors  urged  are  the  failure  of  the  court  to  direct  a  verdict  for 
the  appellant,  the  giving  and  refusing  of  instructions,  limiting  the  number 
of  instructions  to  be  given  and  passed  upon  by  the  court,  and  alleged  mis- 
condnet  of  the  attorney  for  appellee  in  his  argument  to  the  jury. 

William  J.  Hynes,  James  W.  Duncan  {Mason  B.  Starring,  of 
counsel),  for  appellant. 

James  C.  McShane,  for  appellee. 

Opinion  by  Ricks,  J. 

1.  It  is  urged  that  the  court  should  have  directed  a  verdict 
for  appellant  because  White,  plaintiff's  intestate,  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  It  is  contended  that 
there  is  no  evidence  that  the  deceased  used  ordinary  care  for  his 
own  safety,  and  that  the  evidence,  taken  in  the  most  favorable 
light  to  appellee,  does  not  tend  to  show  that  the  deceased  did 
use  ordinary  care,  but,  on  the  contrary,  shows  that  the  deceased's 
injury  restilted  from  his. own  negligence.  Appellant  concedes 
that  it  is  generally  a  question  of  fact  whether  or  not  a  given  line 
of  conduct  amounts  to  the  exercise  of  ordinary  care,  but  takes 
the  position  that  it  is  equally  well  settled  that,  where  there  is  no 
conflict  in  the  evidence,  and  where  it  can  be  fairly  seen  the  injury 
was  the  result  of  the  negligence  of  the  party  injured,  the  ques- 
tion becomes  one  of  law,  and  in  such  case  the  court  should  in- 
struct the  jury  to  find  for  the  defendant.  In  this  position  appel- 
lant insists  it  is  supported  by  Beidler  v.  Branshaw,  200  111.  425, 
65  N.  E.  1086 ;  North  Chicago  Street  R,  Co.  v.  Cossar,  203  111. 
608,  68  N.  E.  88,  and  in  other  cases  cited  in  its  brief. 

The  accident  occurred  in  the  morning.     The  sun  was  shining, 
but  there  was  some  mist.    Appellee's  contention  is  that  when  the 
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deceased  reached  the  north  boundary  of  Forty-second  street  he 
turned  his  horse  in  an  easterly  course,  as  if  to  cross  Halsted  street 
and  go  east  along  Forty-second  street,  but  that  there  was  on  the 
east  line  of  Halsted  street  another  beer  wagon  loaded  with  barrel 
beer  that  obstructed  his  way,  and,  seeing  the  approaching  car  of 
appellant  coming  from  the  south,  and  north  bound,  the  deceased, 
in  order  to  avoid  a  collision,  turned  his  horse  back  toward  the 
west  to  pass  the  car  on  the  west  side,  but  that  the  west  track, 
which  was  only  about  five  feet  from  the  east  track,  was  occupied, 
and  the  speed  of  the  car  was  so  great  that  before  he  could  reach 
a  place  of  safety  the  collision  took  place.  Appellant's  contention 
is  that  the  deceased  undertook  to  pass  the  wagon  loaded  with 
bottled  beer,  which  he  had  followed  on  the  south-bound  track, 
that  was  immediately  in  front  of  him,  and  pulled  out  of  Forty- 
second  street  for  that  purpose;  that  the  street,  except  as  to  the 
wagon  going  south  along  the  west  track,  was  free  from  obstruc- 
tions; and  that  the  deceased,  in  the  exercise  of  ordinary  care, 
should  have  seen  the  approaching  car,  and  have  refrained  from 
turning  out  on  to  or  near  to  the  east  track  until  the  car  had 
passed. 

There  is  some  conflict  in  the  evidence  ds  to  where  the  deceased 
did  leave  the  west  track  —  whether  at  the  north  boundary  or  north 
curb  of  Forty-second  street  or  about  the  middle  of  Forty-second 
street.  Witnesses  for  appellee  testified  that  the  deceased  left  the 
track  at  the  north  boundary,  or  at  the  curb  of  Forty-second  street, 
and  that  the  collision  took  place  about  the  middle  of  the  street, 
while  other  witnesses  testified  that  the  deceased  left  the  west 
track  about  the  middle  of  the  street,  and  that  the  collision  took 
place  near  the  south  curb.  There  is  no  conflict  in  the  evidence 
but  that  the  car,  when  the  deceased  did  pull  into  the  street,  was 
between  100  and  200  feet  south  of  him.  There  is  a  conflict  in  the 
evidence  as  to  the  speed  of  the  car,  but  there  is  testimony  tending 
to  show  that  the  speed  of  the  car  was  about  twelve  miles  an  hour 
when  the  collision  took  place.  In  considering  this  question  we 
are  bound  to  take  the  testimony  most  favorable  to  appellee.  The 
evidence  most  favorable  to  him  tends  to  show  that  the  deceased 
turned  out  of  the  west  track  at  the  north  boundary  of  Forty- 
second  street,  and  that  at  that  time  the  car  was  200  feet  awayi 
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and  was  traveling  at  the  rate  of  twelve  miles  an  hour,  and  that 
its  speed  was  not  perceptibly  slackened  until  almost  the  moment 
of  the  collision.  There  is  also  evidence  tending  to  show  that  the 
bell  was  not  rung  or  gong  sounded,  and  while  there  is  evidence 
that  shows  that  the  motorman,  and  perhaps  others,  by  calling  to 
and  by  gesticulation  sought  to  warn  the  deceased,  there  is  no 
evidence  that  he  was  conscious  of  such  warning.  The  evidence 
as  to  what  course  the  deceased  intended  to  pursue  at  the  time 
he  did  pull  out  of  the  west  track  is  only  inferential,  there  being 
no  evidence  showing  where  he  was  going,  or  what  for.  His  place 
of  work  was  at  4824  Halsted  street,  or  a  little  more  than  six 
blocks  directly  south  of  where  he  received  his  injuries,  and  at  that 
time  he  was  going  south  toward  his  headquarters,  with  his  wagon 
«npty. 

We  have  for  several  years  denied  the  contention  that  the  fail* 
Tire  to  look  and  listen  when  approaching  a  railroad  crossing  was, 
as  a  matter  of  law,  negligence,  and  have  in  recent  years  unif onnly 
held  that  whether  such  failure  was  negligence  was  a  question 
of  fact,  to  be  determined  from  all  the  facts  and  circumstances  in 
the  case.  If,  then,  it  was  not  negligence,  as  a  matter  of  law,  fop 
the  deceased  to  have  changed  his  course  at  the  street  crossing  and 
have  turned  out  toward  or  upon  the  east  track  without  looking  and 
Hstening  for  a  north-bound  car,  we  are  unable  to  say  that,  as  a 
matter  of  law,  the  deceased  was  guilty  of  negligence  in  doing  so 
when  it  appears  that  the  car  was  200  feet  away  from  him,  ap- 
proaching  a  street  crossing,  and  in  the  absence  of  evidence  that 
he  had  any  knowledge  that  such  car  was  approaching.  Appellant 
puts  the  question  thus :  "  The  sole  question  then  arises,  waa 
his  conduct  in  turning  to  the  left  upon  the  track,  where  he  might 
come  face  to  face  with  an  approaching  car,  contributory  negli- 
gence?" and  we  answer,  "As  a  matter  of  law,  no;  as  a  matter  of 
fact,  it  may  have  been.''  But  to  say  that  in  a  city,  at  the  cross- 
ings of  streets,  every  person  in  a  conveyance  who  may  veer  from 
bis  course  is  guilty  of  negligence  or  want  of  ordinary  care  be- 
cause he  may  come  face  to  face  with  an  approaching  car  and 
niay  incur  an  injury,  is  to  say  that,  as  a  matter  of  law,  every 
person  driving  along  a  street  must  take  one  course,  and  not 
deviate  from  it,  at  the  risk  of  receiving  injury  for  which  he  shall 
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have  no  compensation  under  any  circumstances.  The  beer  wagon 
that  Avas  tn  front  of  the  deceased  when  driving  down  the  west 
track  continued  in  its  course,  and  when  the  injury  occurred  the 
two  wagons  were  practically  side  by  side,  and  whether  it  was  the 
duty  of  the  deceased,  in  the  exercise  of  ordinary  care,  to  have 
seen  the  approaching  car  200  feet  away  at  or  before  the  time  he 
pulled  out  of  the  west  track,  and  have  apprehended  the  danger 
of  a  collision,  and  have  remained  on  the  west  track,  or  to  have 
endeavored  to  have  gone  on  east,  down  Forty-second  street,  or 
turned  back  into  the  west  track  behind  the  wagon  he  had  been 
following,  or  whether  he  might  not,  in  the  exercise  of  ordinary 
care,  rely  upon  appellant  so  keeping  its  car  in  control  in  approach- 
ing the  street  crossing,  and  in  the  200  feet  it  had  to  travel,  that 
the  same  might  be  easily  and  safely  stopped  and  collision  avoided, 
were  questions  of  fact,  which  we  think  were  properly  referable 
to  the  jury.  Appellant  concedes  that  the  evidence  tends  to  show 
negligence  on  its  part.  It  was  not  error  to  refuse  to  direct  a 
verdict  of  not  guilty. 

2.  Complaint  is  made  of  appellee's  instruction  No.  20.  The 
instruction  reads :  "  The  court  instructs  the  jury  that  ^  ordinary 
care,'  as  mentioned  in  these  instructions,  is  the  degree  of  care 
which  an  ordinarily  prudent  person  situated  as  the  deceased  was, 
as  shown  by  the  evidence,  before  and  at  the  time  of  the  injury, 
would  usually  exercise  for  his  own  safety."  It  is  said  of  this 
instruction  that  it  confines  the  definition  of  ordinary  care  to  the 
plaintiff's  intestate,  and,  as  other  instructions  referred  to  the  care 
of  appellant  as  well,  the  definition  should  have  been  broad  enough 
to  include  both.  It  was  not  improper  for  the  court  to  define  to 
the  jury  the  meaning  of  the  term  "  ordinary  care  "  as  applied 
to  the  conduct  of  either  of  the  parties.  Appellant  was  urging 
contributory  negligence  as  a  substantive  defense,  and  appellee 
was  entitled  to  an  instruction  as  to  the  line  of  conduct  required 
of  the  deceased  to  show  care  on  his  part.  The  greater  insistence 
of  appellant  is  that  the  instruction  is  too  narrow,  and  does  not, 
in  terms,  submit  the  proposition  that  plaintiff's  intestate  must 
have  exercised  ordinary  care  in  leaving  the  west  track,  and  as- 
sumes that  an  ordinarily  prudent  person  would  be  situated  as  the 
deceased  was  situated  before  and  at  the  time  of  the  accident; 
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that  the  central  inquiry  was,  not  what  the  deceased  did  after 
getting  into  the  situation,  hut  was  he  in  the  exercise  of  ordinary 
care  in  getting,  himself  into  that  situation ;  that,  although  the 
words  ^*  before  and  at  the  time  of  "  are  in  the  instruction,  the 
jniy  were  warranted  in  construing  it  to  mean  that  the  appellee 
might  recover  if,  after  leaving  the  west  track,  his  intestate  ex- 
ercised  the  care  an  ordinarily  prudent  person  would  usually 
exercise.     In  support  of  this  contention  appellant  cites  North 
Chicago  Street  B.  Co.  v.  Cossar,  203  HI.  608,  68  N.  E.  88; 
Illinois  Central  R.  Co.  v.   Weldon,  52  HI.  290,     and  Illinois 
Central  R.  Co.  v.  Creighton,  53  111.  App.  45.     In  the  Cossar 
case  time  was  not  an  element   of   the  instruction   complained 
of,  but  "  the  circumstance  and  in  the  situation  "  were  to  be  the 
criteria,  and  we  expressed  the  view  that  under  it  no  time  or  cir- 
cumstance, except  that  directly  attendant  upon  the  immediate 
accident,  was  included  in  its  terms,  and  that  it  was  too  narrow, 
as  it  excluded   the  requirement  that  the   plaintiff  should   not 
negligently  place  herself  in  a  position  of  danger.    In  the  Weldou 
case,  supra,  the  instruction  is  not  set  out.     The  court  say  the  in- 
structions were  confined  to  the  conduct  of  the  deceased  whilst 
nnloading  the  coal  cars,  during  which  he  received  his  injuries, 
but  that  the  central  question  was,  did  he  exercise  proper  care  and 
caution  in  entering  the  car  under  the  circumstances,  and  that  the 
latter  question  should  have  been  submitted.      In  the  Creighton 
case,  supra,  the  instruction  was,  "  At  the  time  of  such  alleged 
injuries  exercising  due  care."     The  injury  was  caused  in  an 
effort  of  the  plaintiff,  an  engineer,  to  reverse  the  lever  on  a  loco- 
motive and  avert  a  wreck.     The  evidence  tended  to  show  that  the 
difficulty  in  reversing  the  lever  arose  from  the  plaintiff  having 
tvro  days  previously  plugged  certain  holes  in  the  cylinder  in 
such  maimer  that  the  lever  could  only  be  moved  by  great  effort. 
The  defense  was  contributory  negligence.     It  was  held  that  the 
instruction  confining  the  due  care  to  the  time  of  the  injury  was 
too  narrow,  as  it  authorized  the  jury  to  find  for  the  plaintiff  if 
using  due  care  at  the  time,  although  the  injury  may  have  been 
due  to  his  gross  negligence  two  days  before.    All  that  occurred  in 
the  case  at  bar  from  the  time  the  deceased  reached  Forty-second 
street  to  the  time  of  the  accident  could  not  have  exceeded  two  or 
12 
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three  minutes,  and  the  instruction  required  due  care  before  and 
at  the  time  of  the  injury,  and  we  think  was  broad  enough,  and 
did  not  assume,  as  is  contended,  that  the  deceased  was  in  the 
exercise  of  due  care  at  any  time. 

The  appellant's  fourth  instruction  told  the  jury  that  White, 
the  deceased,  and  appellant,  were  required  to  use  the  same  degree 
of  care  to  avoid  the  injury,  and  by  appellant's  eighth  instruction 
the  jury  were  told  that  if  White  was  negligent  and  careless  in 
driving  his  wagon  at  the  time  and  place  in  question,  and  that 
such  negligence  caused  his  injury,  appellee  could  not  recover. 

Appellant's  instruction  No.  12  was  refused.    It  was  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  ordinary  care  on  the  part 
of  White  for  his  own  safety  required  him,  before  driving  to  or  upon  the  track 
paraUel  with  the  track  upon  which  he  had  been  driving,  at  the  time  and 
place  in  question  and  under  all  the  circumstances  in  evidence,  to  look  and 
ascertain  whether  or  not  a  car  was  approaching  along  the  north-boimd  track, 
and  not  to  drive  upon  said  track  without  so  looking;  and  if  the  jury  believe, 
from  the  evidence,  that  White,  if  he  had  looked,  could,  by  the  exercise  of 
ordinary  care,  have  ascertained  whether  or  not  a  car  was  approaching  along^ 
the  said  north-bound  track;  and  if  the  jury  further  believe  from  the  evidence 
that  White  did  not  so  look  and  ascertahi  whether  or  not  the  car  was  so 
approaching,  and  that  he  was  injured  in  consequence  and  because  of  his 
failure,  if  he  did  so  fail  to  look  and  ascertain  —  then  the  court  instructs 
the  jury  to  find  the  defendant  not  guilty." 

Appellee  says  this  instruction  was  properly  refused,  because 
it  assumes  that,  if  plaintiff's  intestate  saw  the  car  approaching, 
he  should,  in  no  event,  have  driven  upon  the  track;  that  it  em- 
phasized the  question  of  his  looking  or  failing  to  look;  and  that 
it  was  covered  by  other  gene'ral  instructions  requiring  him  to 
exercise  ordinary  care  to  avoid  the  injury.  We  do  not  think 
any  of  the  suggestions  made  justify  its  refusal.  It  assumes  no 
fact,  but  submits  the  question  as  one  of  fact,  to  be  determined 
from  the  evidence,  whether  plaintiff's  intestate,  in  the  exercise 
of  ordinary  care,  should  have  looked  for  the  car  before  turning 
out,  and  whether  he  did  look;  and  then  states  that  if  he  should 
have  looked,  and  did  not  look,  and  was  injured  in  consequence 
of  his  failure  to  do  so,  the  jury  should  find  the  appellant  not 
guilty.  There  was  no  other  instruction  that  contained  the 
proposition  here  presented,  except  instructions  of  a  general  char- 
acter.    The  matter  there  presented  was  the  chief  ground  of  de- 
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fense,  and  should  have  been  submitted  by  the  instruction  offered. 
Mallen  v.  Waldouyski  203  111.  87,  67  X.  E.  409 ;  Chicago,  Bur- 
lington &  Quincy  R.  Co.  v.  Camper,  199  111.  569,  65  N.  E.  448; 
Chicago  &  Eastern  Illinois  R.  Co.  v.  Storment,  190  111.  42,  60 
If.  E.  104. 

The  court  refused  appellant's  instruction  Xo.  13,  which  was  as 
follows : 

"The  issues  you  are  sworn  to  try  in  this  case  are  as  follows:  Was  the 
electric  car  which  collided  with  the  wag;on  in  question  carelessly  and  im- 
properly  driven  or  managed  by  the  servant  or  servants  of  the  defendant? 
Was  the  said  electric  car  traveling  at  an  unnecessarily  high  or  dangerous 
rtte  of  speed  T  Did  the  servant  or  servants  of  defendant  negligently  fail  to 
ring  a  gong  or  bell  at  the  time  and  place  in  question?  Did  the  servant  or 
ienrants  of  defendant  in  charge  of  said  car  know  that  White  was  in  a  posi- 
tion of  peril  in  time  to  have  stopped  the  car  in  time  to  have  avoided  the 
collision  by  the  use  of  reasonable  care  on  their  part?  Could  the  servant  or 
servants  of  defendant  in  charge  of  the  electric  car«  by  the  use  of  reasonable 
care,  have  seen  that  White  was  in  a  position  of  peril  in  time  to  have 
stopped  the  said  car  before  the  collision?  Was  White  at  and  just  before 
the  time  of  the  collision  using  ordinary  care  and  caution  for  his  own  safety? 
If  jou  conclude  that  the  greater  weight  of  the  evidence  does  not  show  that 
White  was  using  such  care  and  caution  for  his  own  safety,  you  need  not 
concern  yourselves  with  the  other  issues,  because  in  no  event  can  the 
plaintiir  be  entitled  to  recover  a  verdict  unless  it  has  been  shown  by  the 
greater  weight  of  the  evidence  that  such  care  and  caution  was  used  by  White. 
If  you  do  find  from  the  greater  weight  of  the  evidence  that  such  care 
and  caution  was  used  by  White,  you  will  examine  the  evidence  bearing  upon 
the  other  issues,  and  if  you  do  not  find  the  greater  weight  of  the  evidence, 
taken  as  a  whole,  will  warrant  you  in  answering  one  or  more  of  them 
in  the  affirmative,  you  should  find  the  defendant  not  guilty/' 

And  the  court  gave  appellant's  instruction  No.  18,  as  follows : 

''The  jury  are  instructed  that  the  plaintiff  cannot  recover  at  all  in  this 
caae  against  the  defendant  company  unless  the  jury  believe  that  the  plaintiff 
Itts  proved,  by  a  preponderance  of  the  evidence,  the  following  propositions: 
Firsts  that  the  plaintiff's  intestate  was  exercising  ordinary  care  for  his 
own  safety  at  and  just  prior  to  the  time  of  the  accident  in  question ;  second, 
that  the  defendant  company  was  guilty  of  negligence  in  the  manner  charged 
in  the  declaration;  and,  third,  that  such  negligence  was  the  proximate, 
direct  cause  of  the  death  of  the  plaintiff's  intestate.  And  if  you  find  from 
the  eridence  that  the  plaintiff  has  failed  so  to  prove  these  propositions  as 
stated,  or  that  he  has  failed  so  to  prove  any  one  of  them,  he  cannot  recover 
against  said  defendant  company,  and  you  should  find  the  defendant  company 
not  gnilty." 


Digitized  by  VjOOQ IC 


180  Street  Railway  Kepobts.  [Vol.  2 

Appellee  claims  that  by  giving  appellant's  instruction  Xo.  18, 
and  other  general  instructions,  the  errors,  if  any,  in  refusing  No. 
13,  Avere  cured.  Appellee  further  contends  that  instruction  No. 
13  ignores  the  charge  in  the  declaration  that  appellant  did  not 
maintain  a  proper  lookout ;  that  the  direction  by  the  next  to  the 
last  clause  of  the  instruction  refused,  that  the  jury  need  not  con- 
sider the  other  matters  if  they  found  the  appellee's  intestate  was 
not  in  the  exercise  of  due  care  and  caution,  ignored  the  question 
of  the  appellant's  gross  negligence,  which  the  narr,  was  broad 
enough  to  cover,  and  there  was  evidence  tending  to  support.  As 
to  the  latter  claim,  we  will  not  enter  into  a  discussion,  but  will 
only  say  we  think  there  was  no  evidence  tending  to  support  the 
charge  of  gross  negligence  on  the  part  of  appellant,  and  no  in- 
struction was  asked  by  appellee  upon  the  theory  that  there  was. 
Under  the  fourth  and  fifth  clauses  the  question  of  a  proper  look- 
out was  included.  The  instruction  was  not  subject  to  objection 
as  to  form  or  substance,  and  fairly  stated  the  issues  under  the 
declaration,  and,  unless  covered  by  other  instructions,  should 
have  been  given. 

Instruction  No.  13  was  presented  among  the  fifteen  to  which 
the  court  had  limited  each  side,  and  after  it  was  refused,  appel- 
lant oflFered  three  more  instructions,  numbered  16,  17,  and  18, 
together  with  written  suggestions  why  the  court  should  consider 
the  same,  and  16  and  18  were  given  and  17  refused. 
Appellee  only  offered  six  instructions,  and  they  were  19 
to  24,  inclusive,  and  were  all  given.  By  appellee's  instruc- 
tion No.  19,  the  jury  were  told  that  if  White,  in  the 
exercise  of  ordinary  care,  was  killed  by  or  in  consequence 
of  the  negligence  of  the  defendant,  as  charged  in  the  declaration, 
they  should  find  the  defendant  guilty.  The  jury  were  thus  to 
learn,  as  best  they  could,  and  determine  for  themselves,  so  far 
as  the  plaintiff  was  concerned,  what  actionable  negligence  was 
charged  in  the  declaration;  and  the  appellant,  with  such  instruc- 
tion given  for  appellee,  was  entitled  to  have  the  jury  fairly  and 
fully  informed  what  negligence  was  charged  in  the  declaration, 
and  what  acts  or  omissions  of  the  defendant  must  be  found  to 
authorize  the  verdict  of  guilty.  North  Chicago  Street  R.  Co.  v. 
Polkey,  203  111.  225,  67  N.  E.  793;  Illinois  Central  R.  Co.  v. 
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King,  179  111.  91,  53  K  E.  552,  70  Am.  St.  Rep.  93;  West 
Chicago  Street  R.  Co.  v.  Kautz,  89  111.  App.  309.  In  the  latter 
case  the  judgment  of  the  trial  court  was  reversed  for  failure  to 
give  an  instruction  almost  identical  with  appellant's  No.  13. 
We  do  not  think  the  instructions  given  covered  the  issues  in  the 
case. 

Appellant's  ninth  instruction  began  with  the  statement,  "  The 
court  instructs  the  jury  that  White  had  no  right  to  drive  upon  the 
railway  track  in  question  so  as  to  obstruct  or  imnecessarily  inter- 
fere with  the  passage  of  the  defendant's  cars."  There  was  no 
evidence  in  the  record  tending  to  show  White  sought  to  obstruct 
or  unnecessarily  interfere  with  the  passage  of  appellant's  cars. 
The  instruction  assumed  either  the  fact,  or  that  there  was  evi- 
dence tending  to  support  the  statement.  What  followed  in  the 
instruction  did  not  relieve  it  from  such  vice,  and  the  court  prop- 
erly refused  it. 

Appellant's  seventeenth  instruction  was  refused.  The  court 
declined  to  examine  or  pass  upon  it,  as  it  was  in  excess  of  the 
limit  as  to  the  number  which  the  court  had  fixed.  The  material 
parts  of  it  were  covered  by  appellant's  instructions  Nos.  2,  4,  and 
5,  and  its  refusal  was  not  error. 

Complaint  is  made  of  the  modification  of  some  of  appellant's 
instructions,  but  we  do  not  find  the  modifications  such  as  should 
be  held  to  be  error. 

3.  It  is  claimed  by  appellant  that  it  was  prejudiced  by  the  man- 
ner and  language  of  the  court  while  fixing  and  enforcing  the 
rule  limiting  the  number  of  instructions.  At  the  close  of  the 
plaintiffs  case  the  court  openly  announced  the  rule  limiting  the 
total  number  of  instructions  to  thirty,  allowing  fifteen  to  each 
side,  and  stated  no  more  would  be  received  and  considered.  When 
appellant  offered  its  instructions  there  were  eighteen,  and  the 
court  insisted  that  counsel  should  select  fifteen  of  them  to  be 
passed  upon ;  and  it  is  claimed  that  in  the  colloquy  between  the 
court  and  counsel  the  court  was  gruff  and  arbitrary,  and  so  spoke 
that  the  jury  might  infer  that  appellant  was  seeking  both  an  un- 
fair and  illegal  advantage.  The  language  of  the  court  is  included 
in  the  bill  and  briefs,  and  is  followed  by  the  statement  that  it  is 
doubtful  if  the  jury  heard  what  transpired.     The  manner  of  the 
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court,  more  than  the  language,  is  complained  of.  The  court  was 
not  authorized  to  arbitrarily  fix  the  number  of  instructions  that 
should  be  presented  or  passed  upon.  Chicago  City  Ry,  Co.  v. 
Sandusky,  198  111.  400,  64  N.  E.  990.  By  fixing  the  rule  appel- 
lant was  not  injured,  as  all  its  instructions  presented  (and  there 
were  eighteen)  were  considered  and  passed  upon  but  one  —  No, 
17.  It  would  have  been  proper  to  have  refused  it  when  con- 
sidered. We  cannot  say  whether  the  jury  observed  or  heard  what 
transpired  as  to  the  instructions,  or  what  effect  it  had,  if  any,  on 
the  jury.  It  cannot  be  maintained  that  it  was  the  proper  thing 
for  the  court  to  establish  an  illegal  rule,  and  become  angry  and 
show  his  displeasure  because  it  was  not  acquiesced  in. 

4.  The  argument  of  counsel  for  appellee,  in  some  of  its 
features,  was  strenuously  objected  to  by  appellant^  and  the  re- 
marks were  mostly  withdrawn,  and  the  objection  sustained.  To 
say  the  least,  some  of  the  remarks  should  not  have  been  made, 
and  we  may  hope  will  not  be  repeated  upon  the  further  trial 
for  which  this  cause  will  be  remanded  to  the  Superior  Court. 

The  judgments  of  the  Superior  Court  and  the  Appellate  Court 
will  be  reversed. 

Reversed  and  remanded. 


Chicago  City  Railway  Co.  v.  Barker. 

(Illinois  —  Supreme  Court.) 

1.  Collision  with  Vehicle;  Duty  to  Look  and  LiSTBN.i — Hie  plAintiflTa 
wagon  which  he  was  driving  along  the  tracks  of  the  defendant  was 
struck  by  a  sprinkling  car  running  upon  the  defendant's  tracks,  and  he 
was  thrown  from  the  wagon  and  seriously  injured.  It  appeared  that 
the  car  had  been  in  charge  of  a  single  motorman,  but  such  motorman 
had  fallen  from  the  car,  and  it  was  running  wild  at  the  time  of  the 
accident.  The  evidence  was  conflicting  as  to  whether  the  plaintifTs 
intestate  stopped  and  looked  before  driving  upon  the  track.  It  was 
held  that  it  was  for  the  jury  to  decide  such  question;  and  that  even 

1.  Duty  to  look  aad  liston.*^  See  cases  dted  in  note  to  preceding  ease. 
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if  the  intestate  did  not  stop  and  look  back  before  crossing  the  track, 
it  was  not  negligence  per  se,  and  it  was  for  the  jury  to  determine 
whether  the  failure  to  so  stop  and  look  is  or  is  not  negligence. 

2.  AppLiCATioif  OF  DocTBiNE  OF  Re8  Ipsa  LoQmTUB.2 — The  meaning  of  the 

maTJm  res  ipso  loquitur  is  that,  while  negligence  is  not,  as  a  general 
role,  to  be  presumed,  yet  the  injury  may  afford  sufficient  prima  facie 
eridenee  of  negligence  and  the  presumption  of  negligence  may  be  created 
by  the  circumstances  under  which  the  injury  occurred.  This  maxim 
is  applicable,  and  a  presumption  of  negligence  on  the  part  of  the 
defendant  arises  where  it  appears  that  the  car  which  struck  the 
wagon  of  the  plaintiff's  intestate  was  being  run  without  a  motorman. 

3.  Rebuttal  of  Pbesumftion. —  It  appears  from  the  testimony  of  the  motor- 

man  that  he  fell  from  the  car  because  of  an  electric  shock  received 
by  him  while  operating  such  car.  Other  testimony  tended  to  show  that 
the  motorman  was  not  negligent  in  the  performance  of  his  duty.  It 
was  held  that  the  question  as  to  whether  the  defendant's  evidence 
sufficiently  rebutted  the  presumption  of  negligence  was  one  of  fact  for 
the  jury. 

4.  Dkiabation  as  to  NcQUOKfCS. —  A  declaration  charging  that  the  de- 

fendant ^carelessly,  negligently,  and  wrongfully  ran  and  managed  its 
car,"  is  sufficiently  general  in  its  terms  to  permit  the  plaintiff  to  rely 
on  the  presumption  of  negligence. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court  conditionally 
aiBrming  a  judgment  for  the  plaintiff.  Decided  April  20,  1IK)4.  Be- 
ported  209  lU.  321,  70  N.  E.  624. 

Statement  of  facts  by  Magbudkb,  J. 

This  is  an  action  on  the  ease,  brought  on  August  23,  1900,  in  the  Superior 
Court  of  Cook  county,  to  recover  damages  for  personal  injuries  claimed  to 

2.  Presumption  as  to  negligence. — Where  an  injury  is  occasioned  by  a  col- 
Itakm  of  a  street  car  with  a  vehicle  driven  along  street  car  tracks  the  doctrine 
of  re$  ipsa  loquitur  will  not  usually  apply,  but  even  in  such  cases  the  circum- 
itsnces  under  which  the  injury  occurred  may  be  such  as  to  create  the  pre- 
■omption  of  negligence  and  give  rise  to  the  application  of  such  doctrine.  For 
instance,  in  an  action  against  a  street  railway  company  the  plaintiff's  evidence 
thoned  that  his  wagon  was  standing  on  one  of  the  defendant's  tracks,  and 
that  in  front  of  him  were  two  cars,  and  that,  as  the  second  car  moved  up  a 
grade,  the  trolley  wheel  slipped  and  the  car  slipped  backward  and  struck  the 
car  back  of  it,  when  either  the  force  of  the  collision  drove  the  rear  car  against 
the  wagon,  or  the  motorman  of  that  car  moved  it  backward  to  avoid  a  col- 
lision; it  was  held  that  the  evidence  raised  a  presumption  of  negligence  on 
the  part  of  the  defendant,  and  made  it  incumbent  on  him  to  show  due  care. 
Campbell  v.  Consolidated  Traction  Co.,  201  Pa.  8t.  167,  50  Atl.  829.  As  to 
presumption  of  negligence  imposing  upon  the  defendant  the  burden  of  proving 
^t  the  injury  occurred  without  negligence  upon  its  part  or  upon  the  part 
of  its  employees,  see  Nellis  Street  Railroad  Accident  Law,  p.  570. 
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have  been  suffered  by  John  Kick  in  consequence  of  a  collision  between  one  of 
appellant's  electric  sprinkling  cars  and  a  wagon  in  which  Eick  was  driving?. 
The  declaration,  as  originally  filed,  consisted  of  two  counts,  to  which  the 
general  issue  was  pleaded.  Subsequently  the  plaintiff  discontinued  his 
action  as  to  the  first  count,  and  the  cause  went  to  trial  before  the  jury  upon 
the  issue  tendered  by  the  second  count.  The  jury  returned  a  verdict  of 
guilty,  and  assessed  the  plaintiff's  damages  at  $5,000,  and  judgment  was 
entered  on  the  verdict.  From  this  judgment  the  appellant  prosecuted  its 
appeal  to  the  Appellate  Court,  and  there,  upon  the  requirement  of  a 
remittitur  of  $1,500,  which  was  entered,  the  Appellate  Court  entered  judg- 
ment for  the  plaintiff  in  the  sum  of  $3,500.  The  present  appeal  is  prosecuted 
from  the  judgment  so  entered  by  the  Appellate  Court.  The  suit  was  origi- 
nally begun  in  the  name  of  John  Eick,  but,  during  the  pendency  of  the 
appeal  from  the  Appellate  Court  to  this  court,  Eick  died  intestate,  and  the 
present  appellee,  having  obtained  letters  of  administration  upon  his  estate, 
has  been  substituted  as  appellee. 

The  second  count  of  the  declaration  alleges  that  on  or  about  May  14, 
1900,  in  Chicago,  the  defendant  below  (appellant  here)  was  owning,  con- 
trolling, and  operating  a  street  railway  extending  upon  and  along  a  cer- 
tain public  highway,  to  wit,  West  Forty-seventh  street,  and  on  said  street 
railway  was  owning,  controlling,  and  operating  a  certain  electric  sprinkling 
car,  and  then  and  there  said  car  was  proceeding  in  a  westerly  direction  to- 
ward and  near  the  crossing  of  said  West  Forty-seventh  street  with  a  certain 
other  public  highway,  to  wit,  South  Oakley  avenue,  and  plaintiff  was  then 
and  there  riding,  as  he  had  a  right  to  do,  on  a  certain  wagon  on  West  Forty- 
seventh  street,  and  proceeding  in  a  westerly  direction  some  distance  in 
front  of  said  car,  and  was  in  the  exercise  of  due  care  and  diligence,  and  then 
and  there  the  defendant  so  carelessly,  negligently,  and  wrongfully  ran  and 
managed  the  said  street  railway  car  that,  by  and  through  the  careless- 
ness, negligence,  and  mismanagement  of  the  defendant,  said  car  then  and 
there  ran  from  behind  against  and  into  the  plaintiff's  wagon,  on  which  he  was 
then  and  there  riding  as  aforesaid,  and  with  great  force  and  violence  then 
and  there  threw  and  knocked  the  plaintiff  from  and  off  the  said  wagon  to 
and  upon  the  ground  there,  by  means  whereof,  etc. 

The  facts  are  substantially  as  follows:  Forty-seventh  street  runs  east 
and  west,  and  appellant  has  a  double-track  street  railway  thereon.  The  east- 
bound  cars  are  run  over  the  south  track,  and  the  west-bound  cars  over  the 
north  track.  About  a  block  east  of  Oakley  avenue  appellant's  tracks  on  Forty- 
seventh  street  are  crossed  from  southeast  to  northwest  by  what  are  known 
as  the  "  Panhandle  Railroad  Tracks/'  the  distance  across  which  at  this  point 
is  about  100  feet.  On  May  14,  1000,  Eick  was  riding  west  upon  Forty- 
seventh  street  in  a  covered  wagon,  drawn  by  one  horse,  upon  the  north  or 
west-bound  track  of  appellant's  railway.  There  appears  to  have  been  upon 
this  track  at  that  time  repair  work  going  on  at  the  railroad  cross- 
ing, and  there  were  piles  of  material  upon  the  crossing,  which  made  it 
necessary  to  use  the  south  or  east-bound  side  of  the  street  to  cross  the  rail* 
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road  tracks  going  either  way.  Upon  reaching  the  Panhandle  crossing,  Eick 
stopped,  waited  for  a  freight  train  to  pass,  then  drove  over  the  tracks  of 
the  steam  railroad  south  of  appellant's  tracks  because  of  the  obstruction 
aforesaid,  and,  when  he  had  passed  the  crossing,  turned  back  into  the  north 
track.  After  Eick  had  proceeded  forty  or  fifty  feet  in  the  north  or  west- 
bound track,  his  wagon  was  suddenly  struck  in  the  rear  by  the  sprinkling 
ear.  This  sprinkling  car  was  a  tank  about  three  feet  high,  and  set  on  ordi- 
nary street-car  wheels,  and  was  not  as  high  as  a  man's  head.  The  car  was 
an  electric-motor  sprinkler,  carrying  a  water  tank,  and  had  been  in  charge 
of  a  single  motorman.  Before  Eick  went  upon  the  north  track,  the  sprinkler 
was  east  of  the  railroad  tracks,  and  about  150  yards  in  his  rear.  The 
tprinkler,  coming  from  the  east  toward  the  west,  was  running  wildly,  with 
BO  one  in  charge  of  it,  and  struck  Eick's  wagon  from  behind,  so  that  the 
horse  and  wagon  were  forced  to  one  side,  and  Eick  was  thrown  out  of  the 
wagon.  The  car  was  stopped  a  short  distance  farther  on  at  Oakley  avenue 
by  a  man  who  jumped  upon  the  same  and  disengaged  the  trolley.  At  a  point 
about  150  yards  east  of  the  Panhandle  crossing,  the  motorman  who  had 
been  in  charge  of  the  sprinkling  car  fell  or  was  knocked  off  from  the  same» 
and,  as  soon  as  he  fell,  jumped  up  and  attempted  to  catch  the  trolley  rope, 
80  as  to  stop  the  car,  but  he  failed  in  his  attempt,  and  the  car  passed  on 
mitU  it  struck  Side's  wagon. 

Mason  B.  Starring,  for  appellant. 

Richolson  &  Levy  {C.  Stuart  Beattie,  of  counsel),  for  appellee* 

Opinion  by  Mageudek,  J. 

At  the  close  of  all  the  evidence  the  appellant  requested  the 
court  to  give  an  instruction,  directing  the  jury  to  find  the  de- 
fendant not  guilty,  and  it  is  the  contention  of  the  appellant  that 
the  trial  court  erred  in  refusing  this  instruction.  It  is  claimed 
by  the  appellant  "  that  there  was  no  evidence  to  sustain  the  ver- 
dict of  the  jury  as  to  the  issue,  either  of  the  appellant's  negli- 
gence, or  of  ordinary  care  on  the  part  of  appellee."  The  ques- 
tion which  concerns  this  court  is,  not  whether  there  was  any  evi- 
dence to  sustain  the  issues  involved,  but  whether  there  was  any 
evidence  tending  to  establish  the  cause  of  action  in  the  case. 

1.  It  is  said  that  Eick  did  not  exercise  ordinary  care  for  his 
own  safety.  There  is  evidence  tending  to  show  that  he  did  exer- 
cise such  care.  When  he  turned,  after  passing  the  steam  railroad 
crossing  from  appellant's  south  track  into  the  north  track,  he 
swears  that  he  looked  back  to  the  rear,  or  east,  and  did  not  see 
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the  sprinkling  car.  It  is  true  that  the  wagon  in  which  he  was 
riding  was  a  covered  wagon,  but  he  stated  that  he  stretched  him- 
self out  to  one  side  and  looked  back.  It  is  not  evidence  of  negli- 
gence per  se  that  a  person  does  not  stop  and  look  back  before 
crossing  the  track  of  a  railroad,  and  it  is  a  question  for  the  jury 
to  say  whether  the  failure  to  so  stop  and  look  is  or  is  not  negli- 
gence. Chicago  City  By.  Co.  v.  Fennimore,  199  HI.  9,  64  N.  E. 
985.  In  the  case  at  bar  the  testimony  of  Eick  shows  that  he  did 
look,  and  that,  as  a  result  of  his  look,  he  saw  nothing  approach- 
ing in  his  rear.  The  argument  of  the  appellant  is  that  his  evi- 
dence upon  this  subject  was  not  true,  because,  imder  the  circum- 
stances, if  he  had  looked,  he  must  have  seen  the  sprinkler  ap- 
proaching. This  argument  involves  a  discussion  of  the  facts, 
which  is  inappropriate  before  this  court,  except  so  far  as  it  is 
necessary  to  determine  whether  or  not  the  evidence  tends  to  sus- 
tain the  cause  of  action.  Chicago  City  By.  Co.  v.  Martensen, 
198  111.  511,  64  N.  E.  1017.  It  was  a  question  for  the  jury  to 
decide,  from  all  the  circumstances  in  the  case,  whether  or  not  the 
testimony  of  Eick  was  true.  The  testimony  is  clear  and  positive 
on  his  part  that  he  did  look,  but  whether  he  looked  in  such  a  way 
as  to  show  that  he  thereby  exercised  ordinary  care  for  his  own 
safety  or  not  was  a  matter  entirely  within  the  province  of  the 
jury  to  determine.  The  only  ground  upon  which  appellant  seeks 
to  show  that  Eick  was  not  exercising  ordinary  care  is  the  allied 
untruthfulness  of  his  testimony  that  he  looked  to  see  what  was 
behind  him.  This  being  so,  we  are  not  prepared  to  say  that  there 
was  no  evidence  tending  to  show  that  he  exercised  ordinary  care. 
2.  This  is  a  case  for  the  application  of  the  doctrine  res  ipsa 
loquitur.  While  Eick  was  riding  west  in  his  wagon  upon  the 
north  side  of  the  street,  as  he  had  a  right  to  do,  an  electric  motor 
car  belonging  to,  and  imder  the  management  of,  appellant,  and 
tisted  for  sprinkling  purposes,  with  no  motorman  or  any  other 
person  upon  it  or  in  control  of  it,  ran  up  from  the  rear  and 
struck  Eick^s  wagon,  and  threw  him  out  upon  the  ground,  and 
inflicted  the  injuries  for  which  this  suit  is  brought  This  colli- 
sion gives  rise  to  a  presumption  of  negligence  on  the  part  of  the 
appellant,  and  the  burden  of  proof  was  upon  the  appellant  to 
tebut  that  presumption.     The  meaning  of  the  maxim  res  ipsa 
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loquilur  is  that,  while  negligence  is  not,  as  a  general  rule,  to  be 
presumed,  yet  the  injury  itself  may  afford  sufficient  prima  facie 
evidence  of  negligence,  and  the  presumption  of  negligence  may 
be  created  by  the  circumstances  under  which  the  injury  occurred, 
"  Where  negligence  is  thus  presumed  from  the  occurrence  of  the 
injury,  defendant  is  called  upon  to  rebut  the  prima  facie  case  by 
showing  that  he  took  reasonable  care  to  prevent  the  happening 
of  such  injury/'  Uart  v.  Washington  Park  Club,  157  111.  9, 
41  K  E.  620,  29  L.  R.  A.  492,  48  Am.  St  Rep.  298.  In  HaH 
V.  Washington  Park  Club,  supra,  quoting  from  Scott  v.  Docks 
Co.,  3  HurL  &  C.  596,  it  was  said: 

"There  mnst  be  reasonable  evidence  of  negligence.  But  when  the  thing  it 
shown  to  be  under  the  nuuiagement  of  the  defendant  or  his  senrants,  and 
the  accident  is  such  as,  in  the  ordinary  course  of  things,  does  not  happen  if 
thote  who  have  the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  care.'* 

NoHh  Chicago  Street  Ry.  Co.  v.  Cotton,  140  111.  486,  29  N.  E. 
899.  In  the  same  ease,  quoting  from  Addison  Torts  (vol.  1, 
§  33),  the  rule  was  thus  stated: 

''Where  the  accident  is  one  which  would  not,  in  all  probability,  happen 
if  the  person  causing  it  was  using  due  care,  and  the  actual  machine  causing 
the  seeident  is  solely  under  the  management  of  the  defendant,  •  •  • 
the  mere  occurrence  of  the  accident  is  sufficient  prifna  faeie  proof  of  n^li- 
gcBce  to  impose  upon  the  defendant  the  onus  of  rebutting  it." 

There  is  no  doubt  here  from  the  evidence  that  this  electric 
sprinkling  car  which  caused  the  accident  was  under  the  manage- 
ment and  control  of  the  appellant.  When  it  was  about  150  yards 
in  the  rear  and  east  of  the  point  where  Eick's  wagon  turned  to  go 
upon  the  north  track,  the  motorman  in  charge  of  the  sprinkling 
car  fell  from  it  to  the  ground.  He  was  the  only  person  who  at 
the  time  was  upon  the  car,  which  had  one  platform  in  the  rear 
and  one  platform  in  front.  At  the  time  when  the  motorman, 
>who8e  name  was  Foley,  fell  from  the  sprinkling  car,  he  had  one 
liand  on  the  brake  handle  of  the  car  and  the  other  hand  on  the 
barrel  tank,  but  without  apparently  holding  on  to  anything. 
While  in  this  position  he  turned  to  look  back  and  says  that  when 
he  did  80  he  received  a  shock  which  threw  him  from  the  car.    His 
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testimony  is,  in  part :  "  I  don't  know  whether  I  was  looking  back 
to  see  whether  there  were  kids,  or  what  was  the  matter.  I  put 
one  hand  on  the  brake  handle,  and  I  think  I  was  looking  back 
to  see  whether  there  was  any  water  going  out  of  the  tank,  *  *  * 
and  the  other  back  on  the  barrel,  and  I  looked  back  over  the  tank ; 
and  at  that  instant,  when  I  put  back  my  hand,  I  got  a  shock  and 
fell  off  involuntarily."  It  is  evident  that  the  motorman  received 
no  serious  or  long-continued  injury  from  the  shock,  because  his 
own  testimony  shows  that,  as  soon  as  he  struck  the  ground,  he 
jumped  up  and  ran  after  the  sprinkler,  and  attempted  to  loosen 
the  trolley  wire.  He  says :  "  I  jumped  up  the  moment  I  fell. 
I  got  up  as  quick  as  I  could,  and  made  one  jimip  to  see  if  I  could 
catch  the  trolley  rope.    I  failed  to  get  that." 

It  was  for  the  jury  to  say  whether  the  motorman  fell  from  the 
car  on  accoimt  of  an  electric  shock  which,  he  says,  he  received, 
or  whether  he  fell  off  as  the  result  of  his  own  conduct  in  looking 
back  over  the  barrel  without  securing  a  sufficient  hold  upon  some 
part  of  the  car  to  prevent  himself  from  falling  off.  Whether  his 
statement  was  true  —  that  an  electric  shock  was  the  cause  of  his 
fall  —  was  a  matter  to  be  determined  by  the  jury.  The  testimony 
introduced  by  the  appellant  was  to  the  effect  that  there  was  no 
way  in  which  the  electric  apparatus  could  cause  such  a  shock; 
that  no  person  had  ever  heard  of  such  an  accident  before;  that 
the  witness  had  run  the  car  for  three  weeks,  and  during  all  the 
morning  of  that  day,  without  any  accident,  the  accident  having 
occurred  about  1  o'clock ;  that  the  car  was  of  the  best  and  highest 
standard  of  construction;  that  it  was  inspected  by  expert  work- 
men every  night;  and  that  any  repairs  which  were  needed  were 
promptly  made. 

The  contention  of  the  appellant  is  that,  if  it  was  necessary 
for  it  to  rebut  the  prima  facie  presumption  of  negligence  raised 
by  the  occurrence  of  the  accident  in  the  manner  stated,  it  did  so 
by  showing  that  the  motorman  was  thrown  from  the  car  by  an 
electric  shock  which  the  appellant  was  unable  to  anticipate  or 
prevent,  and  that,  therefore,  it  should  not  be  held  responsible 
because  the  car  was  not  in  the  control  of  any  one  when  it  struck 
Eick's  wagon.  It  was  a  question  for  the  jury  to  determine 
whether  the  explanation  of  the  accident  sufficiently  rebutted  the 
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presumption  in  question.  The  credibility  of  such  rebutting  evi- 
dence is  held  by  the  authorities  to  be  a  question  for  the  jury. 
Uggla  v.  West  End  Street  Ry.  Co.,  160  Mass.  351,  35  N.  E.  112G, 
39  Am.  St  Eep.  481;  O'Flaherty  v.  Nassau  Electric  Ry.  Co. 
(Sup.),  64  N.  Y.  Supp.  96.  In  actions  brought  for  damages 
alleged  to  result  from  fire  caused  by  the  escape  of  sparks  from 
locomotive  engines,  the  fact  of  the  communication  of  the  fire  to 
the  property  destroyed  or  injured  is  taken  as  prima  facie  evidence 
to  charge  with  n^ligence  the  corporation  or  other  person  who  at 
the  time  of  the  injury  is  in  the  use  and  occupation  of  the  railroad, 
and  in  such  cases  "  the  question  whether  the  defendant^s  evidence 
was  sufficient,  under  all  the  circumstances,  to  rebut  the  prima 
fade  proof  of  negligence  arising  from  the  undisputed  fact  that 
the  fire  was  communicated  from  the  engine  was  clearly  a  question 
of  fact  for  the  jury,  and  as  to  which  the  judgment  of  the  Appel- 
late Court  is  conclusive."  Louisville,  Evansville  &  St.  Louis 
Consol.  R.  Co.  V.  Spencer,  149  111.  97,  36  N.  E.  91 ;  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v.  Homsby,  202  111. 
138,  66  N.  E.  1052.  As  is  said  by  the  Appellate  Court  in  their 
opinion  deciding  this  case : 

"  In  the  case  at  bar,  it  waa  for  the  jury  to  consider  whether  the  explana- 
tion offered  bj  appellant  relieved  it  from  the  presumption  of  negligence 
raised  bj  the  undisputed  facts.  If  appellant  ran  its  car  in  an  unsafe  con- 
dition,  evidence  tending  to  show  such  condition  was  admissible  under  the 
second  count." 

It  is  said,  however,  on  the  part  of  the  appellant,  that  the  decla- 
ration in  this  case  charged  specific  acts  of  negligence,  and  that, 
therefore,  Eick  was  not  entitled  to  rely  upon  presumptive  negli- 
gence. The  cases  of  West  Chicago  Street  R.  Co.  v.  Martin,  154 
m.  523,  39  N.  E.  140,  and  Chicago  £  Eastern  Illinois  R.  Co.  v. 
Driscoll,  176  111.  330,  52  N.  E.  921,  are  relied  upon  in  support 
of  this  position.  But  the  facts  of  the  latter  cases,  when  carefully 
examined,  will  show  that  they  have  no  application  to  the  case  at 
bar.  The  declaration  here  charges  that  the  appellant  "  carelessly, 
n^ligently,  and  wrongfully  ran  and  managed  its  car."  If  the 
appellant  placed  the  sprinkling  car  under  the  control  of  a  motor- 
man,  who  lost  control  of  it  by  his  own  carelessness,  then  the 
sprinkling  car  was  not  properly  run  and  managed  by  the  appel- 
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lant.  We  think  that  the  declaration  is  sufficiently  general  in  its 
terms  to  take  the  case  at  bar  out  of  the  rule  announced  in  the 
cases  last  referred  to.  The  second  count  of  the  declaration  here 
does  not  charge  that  any  servant  of  the  appellant  was  guilty  of 
specific  acts  of  negligence,  but  charges  that  the  appellant  itself 
carelessly  ran  and  managed  its  electric  sprinkling  car.  The  sec- 
ond count  of  the  declaration  does  not  state  in  or  by  what  specific 
acts  the  carelessness  in  driving  or  managing  the  car  was  mani- 
fested— 'whether  by  running  at  a  greater  rate  of  speed  than 
safety  or  prudence  required,  or  by  improper  and  insufficient  ex- 
ercise of  control  on  the  part  of  the  motorman,  or  by  some  other 
means.  "  Carelessness  and  impropriety  are  not  descriptive  of 
specific  acts,  but  of  a  class  of  acts  only,  which  may  include  an  in- 
definite number  of  specific  acts,  each  diflFerlng  in  its  character 
from  the  others."  Chicago^  Burlington  &  Quincy  R.  Co.  v.  Har- 
wood,  90  m.  425. 

We  are  of  the  opinion  that  there  was  sufficient  evidence  tend- 
ing to  show  that  the  appellant  was  guilty  of  such  negligence  as 
caused  the  injury  to  justify  a  submission  of  the  question  *  of 
negligence  to  the  jury. 

Accordingly  the  judgment  of  the  Appellate  Court  is  affirmed. 
Judgment  affirmed. 


Chicago  Union  Traction  Co.  v.  Chugren. 

( lUinois  —  Supreme  Court. ) 

1.  Collision  with  Loaded  Waoon;1  Instbuotion  as  to  Contbibutobt  Neo- 
UOENCE. —  The  plaintiff  in  attempting  to  drive  his  team,  hauling  a 
wagon  heavily  loaded*  across  the  tracks  of  the  defendant  was  thrown 
to  the  ground  and  injured  by  a  collision  of  an  electric  car  with  his 
wagon.  The  court  instructed  the  jury  that  the  ordinary  care  re- 
quired of  the  plaintiff  in  driving  across  the  track  was  that  "  care  and 
foresight  to  avoid  danger  which  a  person  of  ordinary  prudence,  caution, 
and  intelligence  would  usually  exercise  under  the  same  or  similar  cir- 
cumstances." It  was  held  that  such  instruction  was  correct  and  could 
not  be  objected  to  because  of  the  use  of  the  word  ''usually.*' 

1.  See  cases  cited  in  note  to  Chicago  City  Railway  v.  O^Donnell,  ante, 
page  170. 
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2.  I58TBUCTI0N  AS  TO  ReCOVEBT   OF  DAMAGES  FOB  PUTUBB  PaIN  OB  SUFFSB« 

nf€. —  Where  evidence  for  the  plaintiff  tended  to  show  that  his  left 
ahoulder  was  dislocated;  that  there  was  a  fracture  of  the  bones  of  the 
note  and  a  cut  over  the  left  eye;  that  for  more  than  a  year  and  a  hall 
after  the  accident  the  left  arm  could  not  be  raised  above  a  horizontal 
line,  that  the  natural  motion  was  limited,  and  an  attempt  to  raiso 
the  arm  higher  caused  pain,  and  that  the  vision  of  the  right  eye  waa 
materially  affected  and  diminished,  and  that  such  defective  eyesight 
was  permanent  and  likely  to  grow  worse,  an  instruction  permitting  tho 
jury  to  take  into  consideration  any  future  pain  or  suffering  or  future 
inability  to  labor  or  transact  business  was  not  erroneous. 

.Afpeal  by  defendant  from  judgment  of  Appellate  Court  afl&rming  a  judg- 
ment  for  the  plaintiff.  Decided  April  20,  1904.  Reported  209  111.  429» 
70  N.  E.  673. 

John  A.  Rose  and  Louis  Boisot  (W,  W.  Gurley,  of  counsel)^ 
for  appellant. 

Castle,  Willicmis  &  Smith  (Ben  M.  Smith,  of  counsel),  for 
appellee. 

Opinion  by  Cabtwbight,  J. 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court  for 
the  First  District  affirming  a  judgment  of  the  Superior  Court  of 
Cook  county  in  favor  of  appellee  against  appellant  for  damages 
resulting  from  a  collision  of  an  electric  car  of  appellant  and  a 
wagon  loaded  with  timothy  seed,  on  which  appellee  was  riding 
and  driving  the  team  hauling  the  srame  across  the  tracks  of  ap* 
pellant,  by  which  he  was  thrown  to  the  ground  and  injured.  The 
errors  assigned  consist  in  giving  two  instructions  to  the  jury  at 
the  request  of  the  plaintiff. 

The  first  instruction  related  to  the  assessment  of  damages  in 
case  the  plaintiflF  should  recover,  and  authorized  the  jury  to  take 
into  consideration  any  future  pain  or  suflFering  or  future  in- 
ability to  labor  or  transact  business,  if  any,  that  the  jury  might 
believe,  from  the  evidence,  the  plaintiff  would  sustain  by  reason 
of  the  injuries  received.  The  objection  is  that  it  permitted  a 
recovery  of  damages  for  an  element  of  injury  which  there  waa 
no  evidence  tending  to  prove  was  reasonably  certain  to  occur. 
The  allegations  of  the  declaration  were  sufficient  to  admit  proof 
of  a  permanent  injury.     The  evidence  showed  that,  as  a  result 
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of  the  collision,  the  left  shoulder  of  the  plaintiff  was  dislocated, 
and  there  was  a  fracture  of  the  bones  of  the  nose  and  a  cut  over 
the  right  eye,  extending  across  it  and  exposing  the  bone.  The 
evidence  of  the  plaintiff  was  that  at  the  time  of  the  trial  —  more 
than  a  year  and  a  half  after  the  accident  —  the  left  arm  could  not 
be  raised  above  the  horizontal  line;  that  the  natural  motion  was 
limited,  and  an  attempt  to  raise  the  arm  higher  than  a  horizontal 
line  caused  pain;  that  the  vision  of  the  right  eye  was  affected 
and  diminished  to  the  extent  of  one-fourth  to  one-third,  and  that 
the  defective  eye^ght  was  permanent  and  likely  to  grow  worse. 
This  testimony  tended  to  show  that  there  was  some  permanent 
injury  which  would  affect  the  ability  of  the  plaintiff  to  labor, 
and  that  the  future^  damages  mentioned  in  the  instruction  were 
reasonably  certain  to  result.  On  the  other  hand,  there  was  evi- 
dence that  at  the  time  of  the  trial  plaintiff  was  still  a  teamster, 
and  was  earning  the  same  wages  as  before  the  accident.  This 
evidence  was  proper  to  be  considered  by  the  jury  on  the  question 
of  future  damage,  but  it  was  not  error  to  give  the  instruction 
based  on  the  evidence  for  the  plaintiff. 

The  second  instruction  was  devoted  to  the  subject  of  contribu- 
tory negligence  and  the  degree  of  care  required  of  the  plaintiff, 
and  the  objection  to  it  is  that  in  fixing  the  standard  of  ordinary 
care  it  was  stated  to  be  that  care  and  foresight  to  avoid  danger 
which  a  person  of  ordinary  prudence,  caution,  and  intelligence 
would  usually  exercise  under  the  same  or  similar  circumstances. 
Counsel  say  that  the  word  "  usually  "  had  no  proper  place  in  the 
instruction;  that  plaintiff  was  required  by  law  to  exercise  such 
care  as  a  person  of  ordinary  prudence  would  exercise  under  the 
same  or  like  circumstances;  that  a  person  possessed  of  ordinary 
prudence,  caution,  and  intelligence  may  exercise  great  care  some- 
times and  at  other  times  no  care  at  all,  and  that  when  exercising 
no  care  he  is  not  feting  as  a  person  of  ordinary  prudence.  Coun- 
sel also  objected  to  the  instruction  as  limiting  the  care  required 
of  the  plaintiff  to  the  time  of  the  accident.  The  instruction  in- 
cludes the  endeavor  or  attempt  of  the  plaintiff  to  cross  over  the 
tracks  of  the  defendant  and  also  the  time  while  on  the  tracks, 
which  covers  the  whole  period  of  the  occurrence,  and  it  is  not 
limited  to  the  time  of  the  accident.     It  is  true  that  men  who  are 
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generally  prudent  and  cautious  are  sometimes  careless  or  in- 
attentive to  danger,  and  that  the  standard  of  ordinary  care  is  to 
be  determined  from  what  prudent  men  generally  or  ordinarily 
do,  and  not  on  occasions  where  there  may  be  a  lapse  from  their 
usual  habit  of  care.  The  jury  are  to  determine  what  a  reasonably 
prudent  man  would  ordinarily  do  in  a  given  state  of  circum- 
stances. We  think  the  instruction  is  not  subject  to  the  criticism 
offered,  but  that  it  conforms  to  the  rule  contended  for  by  counsel. 

Appellee  moves  the  court  to  assess  damages  against  the  appel- 
lant on  the  ground  that  the  appeal  was  prosecuted  merely  for 
delay.  We  cannot  say  that  the  appeal  was  taken  for  that  purpose, 
and  not  in  good  faith,  and  the  motion  is  denied. 

The  judgment  of  the  Appellate  Court  is  aflirmed.  Judgment 
affirmed. 


Boyd  V.  Logansport,  Rochester  dc  Northern  Traction  Co. 

(Indiana  —  Supreme  Court.) 

EmxEiTT  DoKAnr.i — The  right  of  a  traction  company  to  exercise  the  power 
of  eminent  domain  is  a  question  to  be  determined  in  the  condemnation 
proceedings;  a  party  aggrieved  by  an  erroneous  ruling  by  a  court  aa 
to  the  right  of  such  a  company  to  take  land  by  condemnation  is  not 
entitled  to  an  injunction,  but  his  remedy  is  by  appeal  from  the  ruling, 
if  authorized  by  statute,  if  not,  from  the  final  judgment  when  the  entire 
proceeding  may  be  reviewed. 

SMniSHT  DOMAIN  AS  APPLIED  TO  STK£BT  RAILWAYS. 

1.  Sight  of  eminent  domain. 

a.  In  generaL 

b.  Ezerciie  of  right 

8.  Necessity  of  appropriation. 
8.  SSect  of  location  of  line. 

4.  Exercise  of  power  by  de  facto  corporation. 

5.  Determination  of  right  to  acquire  by  condemnation. 
0.  Injunction  to  prevent  condemnation. 

1.  Sight  of  eminent  domain,    a.  In  generaL— The  right  of  eminent  domain, 

that  is,  "  the  sovereign  power,  vested  in  the  State  to  take  private  property  for 

pnhUe  use,  providing  first  a  just  compensation  therefor"    (Trenton  Cut-Oif 

R.  Co.  V,  Newt<m,  etc^  Ry.  Co.,  8  Pa.  Dist.  R.  549)  exists  primarily  in  the 
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Appcal  by  plaintiff  from  a  judgment  for  defendants.     Decided  January  5, 
1904.     Reported  (Ind.),  60  N.  E.  398. 

Lairy  &  Mahoney  and  Nelson  &  Myers,  for  appellant 

A.  W.  Brady,  Uolman  &  Stephenson,  and  McConnell,  Jen- 
kines  &  Jenkines,  for  appellees. 

Opinion  by  Monks,  J. 

This  action  was  brought  by  appellant  to  enjoin  appellees  from 
constructing  the  traction  company's  road  on  a  strip  of  land  be- 
longing to  appellant  described  in  the  complaint,  for  the  appro- 
State,  but  is  nevertheless  dormant  until  called  into  exercise  l^  an  act  of  the 
Legislature.*  Until  a  statute  authorizes  the  exercise  of  the  power,  it  is  latent 
and  potential  merely  and  not  active  and  efiScient,  and  the  State  can  neither 
exercise  the  prerogative  nor  can  it  delegate  its  exercise  except  through  the 
medium  of  legislation.  Matter  of  Poughkeepsie  Bridge  Co.,  108  N.  Y.  483, 
15  N.  £.  601 ;  Coster  r.  Tide  Water  Co.,  18  N.  J.  Eq.  54;  Atkinson  r.  Marietta 
&  C.  R.  Co..  15  OWo  St.  21. 

b.  Exercise  of  right —  The  power  to  acquire  by  condemnation  may  be  exer- 
cised either  directly  by  the  agents  of  the  government  or  through  the  medium 
of  corporate  bodies  or  of  individual  enterprise.  Beekman  v.  Saratoga  St  6. 
R.  Co.,  3  Paige  (N.  Y.),  45,  22  Am.  Dec.  679;  Ash  v.  Cummings,  60  N.  H. 
591.  The  Legislature  may  delegate  the  power  to  a  railroad  company.  Weir 
17.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  155;  Warren  v.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  384;  National  Docks  Ry.  Co.  r.  Central  R.  Co.,  32  N.  J.  Eq.  755;  Blood- 
good  r.  Mohawk  &  H.  R.  Co.,  18  Wend.  (N.  Y.)  9,  31  Am.  Dec.  313.  But  the 
property  taken  must  be  devoted  to  a  public  use.  Loughbridge  v.  Harris,  42 
Ga.  500;  Nesbit  r.  Tnunbo,  39  HI.  110,  89  Am.  Dec.  290;  Bennett  r.  Boyle, 
40  Barb.  (N.  Y.)  551.  Necessity  and  a  public  use  must  in  all  cases  exist  as 
a  condition  precedent  to  the  l^gal  right  of  a  railway  company  to  enforce  a 
charter  right  to  condemn  property.  Tracy  r.  Elizabethtown,  etc.,  R.  Co.,  80 
Ky.  259. 

The  use  of  a  street  railroad  which  lays  its  track  on  the  surface  of  a  street 
pavement  is  an  application  to  a  public  purpose.  People  v.  Kerr,  27  N.  Y.  188; 
Toledo  Elec.  St.  Ry.  Co.  v,  Toledo  Consol.  St.  Ry.  Co.,  11  Ohio  Dec.  365;  Ogden 
City  Ry.  Co.  v.  Ogden  City,  7  Utah,  207,  26  Pac.  288. 

2.  Necessity  of  appropriation. —  Under  a  statute  providing  that  when  it  is 
necessary  for  the  construction  of  a  street  railroad,  or  for  the  necessary  sidings, 
to  take  or  damage  private  property,  the  same  may  be  done  and  the  compensa- 
tion therefor  made,  as  provided  by  law  in  eminent  domain  proceedings,  a  street 
railroad  company  cannot  take  private  property  for  a  right  of  way,  although  an 
ordinance  of  a  city  authorizes  it  to  lay  its  tracks  on  the  streets  thereof  over  a 
part  of  its  route,  and  over  private  property  as  to  the  balance  thereof,  since 
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priation  of  which  as  a  right  of  way  proceedings  had  been  brought 
by  said  traction  company  in  the  Cass  Circuit  Court,  under  the 
Act  of  1901  (Acts  1901,  pp.  461-466,  chap.  207).  The  com- 
plamt  was  in  two  paragraphs.  Appellees^  separate  demurrer  for 
want  of  facts  to  each  paragraph  of  the  complaint  was  sustained, 
and,  appellant  refusing  to  plead  further,  judgment  was  rendered 
m  favor  of  appellees.  The  errors  assigned  call  in  question  the 
action  of  the  court  in  sustaining  said  demurrer. 

It  appears  from  the  complaint  that  appellee  company,  claiming 
to  be  a  corporation  under  the  laws  of  this  State,  for  the  purpose 
of  condemning  a  right  of  way  over  appellant's  real  estate,  had 
filed  in  the  Cass  Circuit  Court  an  instrument  of  appropriation, 
and  applied  for  the  appointment  of  appraisers.     It  was  alleged 

tke  refusal  of  the  council  to  permit  the  company  to  lay  its  tracks  for  the 
whole  distance  in  the  street  is  not  such  a  necessity  as  would  authorize  it  to 
exerdse  the  power  of  eminent  domain.  Dewey  r.  Chicago  ft  M.  El.  Ry.  Co., 
1B4  ni.  426^  56  N.  £.  804.  The  necessity  meant  l^  the  act  is  not  an  absolute 
plijiical  necessity,  but  means  the  necessity  arising  from  an  expedient  and 
ntsonably  convenient  public  use.  Aurora  ft  O.  R.  Co.  r.  Harvey,  178  IlL 
477,  53  N.  E.  331.  Under  a  statute  (N.  Y.  Laws  1875,  chap.  606)  giving  to 
companies  formed  thereunder  the  right  to  acquire  the  real  estate  necessary 
to  enable  them  to  operate  their  railways,  such  a  company,  which  has  two 
routes  crossing  each  other  at  right  angles,  wherel^  the  danger  from  collision 
is  great,  may  acquire  property  at  a  street  comer  for  the  purpose  of  providing 
tke  curve  necessary  to  allow  the  cars  on  one  route  to  turn  into  the  street 
oeeapied  by  the  other,  and  thereby  avoid  such  danger.  In  re  Union  £1.  R.  Co., 
51  Him  (N.  Y.),  644,  4  N.  Y.  Supp.  85. 

8.  Sffect  of  location  of  line.^  Where  a  city  ordinance  declares  that  the 
defendant's  right  of  way  shall  be  immediately  adjacent  to  and  parallel  with 
the  line  of  a  certain  alley,  and  the  defendant  thereupon  locates  its  line  west 
of  such  alley,  it  has  no  authority  to  condemn  land  for  a  right  of  way  at  a 
place  to  the  east  of  such  alley.  Tudor  t*.  Chicago,  etc.,  R.  T.  Co.,  154  HI.  129,  3t 
N.  E.  136. 

4.  Kieidae  of  power  by  do  facto  coiporatiOB.— Where  the  power  to  exer- 
cise the  right  of  eminent  domain  is  conferred  by  a  statute  upon  a  corporation 
the  corporation  must  be  a  body  corporate,  de  jure;  it  cannot  maintain  the 
proceeding  if  it  is  simply  a  de  facto  corporation.  The  constitutional  protec- 
tion of  the  rights  of  private  property  requires  that  the  powers  granted  be 
■Metly  pursued  and  all  the  prescribed  conditions  performed.  New  York 
Cible  Co.  V.  Mayor,  etc.,  104  N.  Y.  1,  10  N.  E.  332,  in  which  the  court  said: 
**  In  order  to  sustain  proceedings  by  which  a  body  claims  to  be  a  corporation, 
>ad  u  tiich  empowered  to  exercise  the  right  of  eminent  domain,  and  under 
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in  the  first  paragraph  of  complaint  that,  unless  appellees  were 
restrained,  appraisers  would  be  appointed,  and  an  award  made 
and  filed,  the  amount  of  the  award  paid  into  the  clerk's  oflSce, 
and  possession  of  the  ground  taken,  and  the  company's  road  built 
thereon ;  that  on  account  of  certain  alleged  defects  in  the  articlea 
of  association  which  were  filed  in  the  office  of  secretary  of  state 
on  June  27,  1899,  said  traction  company  was  not  a  de  jure  cor^ 
poration,  and,  therefore,  has  no  right  to  exercise  the  power  of 
eminent  domain.  The  second  paragraph  proceeds  upon  the 
theory  that  said  traction  company  appellee  was  neither  a  de  jure 
nor  a  de  facto  corporation,  and  had  no  existence.  Prayer  for  an 
injunction.     Each  paragraph  proceeds  upon  the  theory  that  ap- 

that  right  to  take  the  property  of  a  citizen,  it  is  not  sufficient  that  it  be  a 
corporation  de  facto.    It  must  be  a  corporation  de  jure.'' 

A  corporation  which  is  organized  for  the  purpose  of  building  a  railroad  be- 
tween certain  points  in  pursuance  of  a  statute  providing  for  the  incorporation 
of  companies  for  the  purpose  of  constructing  and  operating  any  railroad  in 
this  State  (Illinois  Act  of  March  1,  1872),  has  a  right  to  condemn  land  for 
the  purpose  of  constructing  an  elevated  railroad.  Lieberman  v.  Chicago,  etc., 
R.  T.  Co.,  141  111.  140,  30  N.  E.  544.  And  a  corporation  organized  under  a 
general  incorporation  act  for  the  purpose  of  constructing  and  operating  horse 
railways  may  condemn  land  for  that  purpose,  and  permission  from  the  city 
to  locate  such  a  road  is  not  a  prerequisite  to  condemnation  proceedings,  liei- 
ropolitan  City  Ry.  Co.  i*.  Chicago  West  Div.  Ry.  Co.,  87  111.  317.  See  also 
In  re  Rochester  Elec.  Ry.  Co.,  57  Hun  (N.  Y.),  56,  10  N.  Y.  Supp.  379. 

5.  Determination  of  right  to  acquire  by  condemnation. —  The  statutes  under 
which  proceedings  are  brought  for  the  condemnation  of  private  property 
usually  provide  for  the  determination  of  the  question  as  to  whether  or  Bot 
the  applicant  has  a  lawful  right  to  take  the  lands  which  it  is  sought  to  con- 
demn. Chesapeake  A  O.  R.  Co.  v.  Pack,  6  W.  Va.  397;  Hubbard  v.  Great 
Falls  Mfg.  Co.,  80  Me.  39,  12  Atl.  878;  Emerson  v,  Eldorado  Ditch  Co.,  18 
Mont.  247,  44  Pac.  969;  Horton  v.  City  of  Grand  Haven,  24  Mich.  466.  Bnt 
the  right  to  be  heard  upon  the  question  as  to  whether  private  property  shall 
be  taken  for  a  certain  specified  public  use  is  a  constitutional  right ;  but  it  is  a 
matter  of  statutory  control  as  to  whether  there  shall  be  a  heariog  upon  this 
question  before  the  land  is  taken.  Chandler  v.  Railroad  Commissioners,  141 
Mass.  208,  6  N.  E.  509;  People  v.  Smith,  21  N.  Y.  595. 

Under  the  procedure  prescribed  by  statute  in  most  jurisdictions  the  burden 
is  on  the  plaintiff  to  show  that  the  land  sought  to  be  condemned  is  reason- 
ably necessary.  Spring  Valley  Water  Works  r.  Drinkhouse,  92  Cal.  528, 
88  Pae.  681;  In  re  N.  Y.  Cent.  R.  Co.,  66  N.  Y.  407;  In  le  Metropolitan  £1.  By. 
Co.,  12  N.  Y.  Supp.  506;  Robinson  v.  P^nnqrlvania  R.  Co.,  161  Pil  St  6«1, 
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pellee  traction  company  had  no  right  to  exercise  the  power  of 
eminent  domain.  If  appellee  company  had  no  such  power  under 
the  statute  it  could  not  successfully  prosecute  said  condenmation 
proceedings.  The  right  of  said  traction  company  to  exercise  the 
power  of  eminent  domain  was,  therefore,  a  question  to  be  deter- 
mined in  the  condenmation  proceeding.  Liberty,  etc,  Assn.  v. 
Brumback,  68  Ind.  93,  95-97:  Swinney  v.  Ft.  Wayne,  etc.,  B. 
Co.,  59  Ind.  205;  2  Lewis  Em.  Dom.,  §§  388,  391;  Mills 
Enu  Dom.  (2d  ed.),  §  61.  See  also  Great  Western,  etc.,  Co. 
r.  Hawkins,  30  Ind.  App.  557,  66  N.  E.  765.  As  appellant 
had  a  complete  and  adequate  remedy  at  law,  injunction  will 
not  lie.     Taylor  v.  City  of  Crawfordsville,  155  Ind.  403,  406, 

29  Atl.  268.  And  the  burden  u  also  upon  the  plaintiff  to  allege  and  prove 
that  the  use  is  a  public  one.  City  of  St.  Louia  r.  Frank,  9  Mo.  App.  579, 
affirmed,  78  Mo.  41. 

The  corporate  existence  of  a  railroad  company  seeking  to  exercise  the  right 
of  eminent  domain  may  be  shown  by  the  company's  charter,  and  l^  the  fact 
that  it  ia  exercising  the  franchises  thereby  granted.  Peoria,  etc.,  Ry.  Co.  v. 
Peoria  &.  F.  Ry.  Co.,  105  III.  110.  The  articles  of  incorporation  of  the  appro- 
priating company  are  admissible  in  evidence,  although  they  go  further  than 
aUowable.  Toledo  Consol.  St.  Ry.  Co.  v.  Toledo  Elec.  St.  Ry.  Co.,  6  Ohio 
Cir.  Ct.  362. 

6.  InjuBCtion  to  prevtnt  condemnatioB. —  An  injunction  wiU  not  lie  restrain- 
ing the  prosecution  of  condemnation  proceedings  upon  the  part  of  a  city  for 
the  opening  of  a  street  upon  the  ground  that  such  street  will  prevent  a  street 
raOway  company  from  using  certain  land  to  store  its  cars  on,  since  the 
damages  sustained  by  the  company  are  recoverable  at  law.  Chicago,  etc., 
^.  Co.  V.  City  of  Chicago,  151  111.  348,  37  N.  E.  842. 

It  has  been  held  that  where  land  is  condemned  ostensibly  for  a  lawful  pur- 
pose, Imt  really  for  an  unlawful  one,  an  injunction  will  issue  to  prevent  such 
appropriation  and  use.  Forbes  v.  Delashmutt,  68  Iowa,  164,  26  N.  W.  56. 
But  if  a  property-owner  is  able  to  recover  and  collect  all  the  damage  which 
he  will  suffer  from  the  unlawful  exercise  of  the  power  of  eminent  domain, 
he  will  not  be  permitted  to  restrain  the  exercise  of  such  power  by  an  injunc- 
tion, but  will  be  compelled  to  resort  to  the  proceedings  provided  by  statute 
for  condenmation  after  the  determination  of  the  right  to  exercise  such  power. 
Stewart  v.  Chicago,  etc.,  St.  Ry.  Co.,  58  111.  App.  446.  An  injunction  will 
not  issue  based  Upon  the  ground  that  the  charter  of  a  railroad  company 
conferring  the  right  of  eminent  domain  is  unconstitutional  (Deering  r. 
York  ft  C.  R.  Co.,  31  Me.  172),  since  the  statute  authorizing  such  proceedings 
inovides  that  the  question  may  be  determined  therein.  Kip  v.  N.  Y.  &  H. 
R.Co.,6  Hun  (N.  Y.),24. 
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58  N.  E.  490,  and  cases  cited.  The  fact  that  a  court  in  a  con- 
demnation  proceeding  may  make  an  erroneous  ruling  does  not 
entitle  the  aggrieved  party  to  an  injunction,  but  the  remedy  is 
by  appeal  from  the  ruling  if  authorized  by  statute ;  if  not,  by  an 
appeal  from  the  final  judgment  in  the  cause,  when  the  entire 
proceeding  may  be  reviewed,  and  the  errors,  if  any,  corrected  by 
a  reversal. 

It  is  strenuously  argued  by  appellant  that  a  de  facto  corpora- 
tion has  no  right  to  exercise  the  power  of  eminent  domain  given 
by  statute  to  a  corporation;  that  only  corporations  de  jure  can 
exercise  such  right.  The  conclusions  we  have  reached  renders  it 
unnecessary  to  decide  that  question.  See.  however,  3  Elliott 
Railroads,  §  957;  2  Lewis  Em.  Dom.,  §  391,  and  cases  cited; 
Mills  Em.  Dom.,  §  61 ;  The  Aurora,  etc.,  R.  Co.  v.  Miller,  56 
Ind.  88,  and  cases  cited ;  Doty  v.  Patterson,,  155  Ind.  60,  64,  65, 
56  N.  E.  668,  and  cases  cited;  Marion  Bond  Co.  v.  Mexican,  etc., 
Co.,  160  Ind.  558,  65  K  E.  748;  Beach  Priv.  Corp.,  §  866; 
Morawetz  Corp.,  §§  746,  747;  7  Am.  &  Eng.  Encyc.  of  Law 
(2d  ed.),  655,  and  notes  1  and  2.  It  follows  that  the  court  did 
not  err  in  sustaining  the  demurrer  to  the  complaint. 

Judgment  aflSrmed. 


Indiana  Railway  Co.  v.  Hoffman. 

(Indiana  —  Supreme  Court.) 

FRANcmsE  Requiring  Transfeb  Tickets;  Territobt  Annexed  to  Citt. — 
The  defendant  street  railway  company  accepted  a  franchise  from  a  city 
which  provided  that  the  fare  for  one  passenger  should  not  exceed  five 
cents  between  certain  hours,  and  that  transfer  tickets  should  be  issued 
free  of  charge  to  all  passengers  requesting  the  same  who  boarded  its 
cars  at  any  point  upon  its  line  within  the  limits  of  the  city,  and  whose 

As  to  issue  of  transfers  by  street  railway  companies  see  note  to  City  of 
Montpelier  t\  Barre  &  Montpelier  T.  &  P.  Co.,  post,  page  911.  See  also  the 
following  cases  reported  in  this  volume:  People  ex  rel.  Lehmaier  v.  Xpter- 
urban  St.  Ry.  Co.,  2  St.  Ry.  Rep.  751,  177  N.  Y.  296,  69  N.  E.  596,  affirming 
1  St.  Ry.  Rep.  616,  85  App.  Div.  (N.  Y.)  407,  83  N.  Y.  Supp.  622;  Rosenberg  r. 
Brooklyn  Hts.  R.  Co.,  2  St.  Ry.  Rep.  807,  91  App.  Div.  (N.  Y.)  580,  86  N.  Y. 
Supp.  871.   The  following  cases  may  be  found  in  volume  1  of  the  Street  Railway 
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dcttination  might  be  upon  any  point  upon  any  other  line  within  fuch 
limits.  There  being  no  provision  made  to  indicate  that  the  parties 
intended  to  confine  the  agreement  as  to  transfers  to  the  limits  of  the 
city  at  they  existed  at  the  date  it  was  executed,  it  was  held  that  the 
extension  of  the  boundaries  of  the  city  subsequent  thereto  did  not 
affect  the  duty  of  the  company  under  the  agreement,  and  that  it  waa 
required  thereunder  to  issue  transfers  to  any  point  within  the  bound* 
aries  of  the  city,  notwithstanding  the  extension. 

Apral  by  defendant  from  a  judgment  for  plaintiff.    Decided  January  0,  1904« 
Reported  (Ind.),  69  N.  £.  399. 

A.  L.  Brick  and  D.  D.  Bates,  for  appellant 

Joseph  O.  Orr,  for  appellee. 

Opinion  by  Jobdan^  J. 

Appellant  is  an  incorporated  railway  company  organized  un* 
der  the  laws  of  this  State,  and  is  engaged  in  operating  an  elec- 
tric railroad  for  the  carriage  of  passengers  within  and  without 
the  city  of  South  Bend,  St.  Joseph  county,  Ind.  Appellee  sued 
appellant  to  recover  damages  for  being  ejected  by  it  from  one  of 
its  cars  within  the  limits  of  said  city.  The  issues  were  joined 
between  the  parties,  and  the  court,  on  request,  made  a  special 
finding  of  facts  within  the  issues,  and  stated  its  conclusions  of 
law  thereon  favorable  to  appellee,  and  awarded  him  damages  for 

Reports:  Garrison  r.  United  Rys.  k  Elec.  Co.,  1  St.  Ry.  Rep.  267  (with  note), 
d7  Md.  347,  55  Atl.  371  (holding  that  a  statutory  requirement  for  the  issue  of 
transfers  does  not  prohibit  the  company  from  limiting  the  use  of  the  transfer 
to  the  time  specified  by  the  punch-marks  thereon) ;  Perrine  r.  North  Jersey 
8t  Ry.  Co.,  1  St.  Ry.  Rep.  525,  54  Atl.  709  (holding  that  an  action  of  tort 
will  lie  for  ihe  wrongful  expulsion  of  a  passenger  from  a  car  because  of  hia 
failure  to  pay  his  fare  after  the  refusal  of  the  conductor  to  accept  a  transfer 
which  was  offered  more  than  ten  minutes  after  the  transfer  was  issued,  unless 
H  appear  that  he  aided  in  producing  the  situation  which  led  to  the  expulsion 
by  bis  own  fault  or  carelessness) ;  Blume  r,  Interurban  St.  Ry.  Co.,  1  St.  Ry. 
^.  560,  41  Misc.  Rep.  (N.  Y.)  171,  83  N.  Y.  Supp.  080  (construing  the  pro- 
ntkms  of  sections  78  and  104  of  the  New  York  Railroad  Law  relating  to  the  is* 
sue  of  transfers) ;  Memphis  St.  Ry.  Co.  v.  Graves,  1  St.  Ry.  Rep.  760,  75  S.  W, 
729  (holding  that  a  street  railway  company  is  liable  for  the  ejection  of  a 
fAMenger  from  a  car  upon  the  refusal  of  the  conductor  to  accept  a  defective 
tnnsfer,  where  it  appeared  that  the  defect  in  the  transfer  was  caused  by  the 
■negligence  of  the  company's  employee) .  , 
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$100.     The  validity  ol  a  franchise  being  in  controversy  the  ap- 
peal is  within  the  jurisdiction  of  this  court. 

In  addition  to  Uie  facts  above  stated,  the  following  are  sub- 
stantially the  other  facts  material  to  this  question:  In  Septem- 
ber, 1894,  the  General  Power  &  Quick  Transit  Company  was 
an  incorporated  company  under  the  laws  of  this  State,  and  was 
empowered  to  own,  control,  and  operate  a  street  railway.  In  said 
month  the  board  of  commissioners  of  St  Joseph  county,  Ind., 
granted  to  said  company  the  right  or  franchise  to  construct  and 
operate  a  street  railway  between  the  eastern  limits  of  the  city  of 
South  Bend,  as  said  limits  then  existed,  and  the  western  limits 
or  boundary  of  the  town  of  Mishawaka,  along  a  public  highway 
south  of  the  St.  Joseph  river,  which  highway  ran  between  said 
city  and  town.  Various  conditions  and  provisions  were  em- 
braced in  said  franchise,  among  which  was  one  that  the  fare  to 
be  paid  by  each  passenger  for  being  carried  over  said  company's 
railroad  was  not  to  exceed  five  cents  for  a  continuous  passage 
from  one  point  to  another  along  said  railway.  The  company 
accepted  said  franchise  so  granted  by  the  board,  and  constructed 
its  road  and  operated  it  as  provided  in  the  franchises  until  the 
14th  day  of  March,  1899,  at  which  date  appellant  company  herein 
succeeded  to  all  of  its  rights,  franchises,  property,  obligations, 
burdens,  etc.,  and  became  the  owner  of  said  railway  between  the 
aforesaid  mentioned  points  or  limits.  On  May  3,  1894,  the  com- 
mon council  of  the  city  of  South  Bend  granted  the  right  of  fran- 
chise to  said  General  Power  &  Quick  Transit  Company,  ap- 
pellant's predecessor,  to  operate  a  street  railway  within  the  said 
city,  and  provided  as  a  part  of  the  said  grant  that  the  rate  of  fare 
for  each  passenger  for  one  continuous  passage  upon  any  line  or 
route  of  the  railroad  which  might  be  constructed  and  operated 
within  said  city  by  said  company  should  not  exceed  five  cents 
within  the  city  limits,  and  further  provided  that  transfer  tickets 
should  be  issued  by  the  company  to  passengers  thereon  free  of  all 
charge.  The  ordinance  granting  the  aforesaid  right  or  franchise, 
together  with  all  of  its  conditions  and  provisions,  was,  by  ap- 
pellant's predecessor,  accepted,  and  has  never  been  changed  or 
altered  in  respect  to  the  fare  as  therein  provided.  On  January 
19,  1885,  the  common  council  of  the  city  of  South  Bend,  by  an 
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ordinance,  granted  a  franchise  to  the  Squth  Bend  Railway  Com- 
pany to  operate  a  street  railway  within  the  city  limits,  and  it 
waa  provided  therein  that  the  fare  for  one  passenger  should  not 
exceed  five  cents,  and  that  transfer  tickets  should  be  given  "  free 
of  charge.'^  Appellant  also  became  the  successor  of  this  latter 
company.  On  June  22,  1885,  said  common  council  granted  to 
rhe  South  Bend  &  Mishawaka  Railway  Company  the  right  to 
build  and  construct  a  street  railway  over  the  following  route: 
"Commencing  at  the  city  limits  upon  Vistula  avenue  in  said 
city;  thence  to  its  intersection  with  Washington  street;  thence 
w^  on  Washington  street  to  Michigan  street."  This  ordinance 
provided  that  the  fare  for  each  passenger  over  any  route  or  part 
of  said  railroad  should  not  exceed  five  cents  between  the  hours 
of  6  o'clock,  A.  M.,  and  11  o'clock,  p.  m.,  after  which  time  the  com- 
pany might  exact  ten  cents.  This  ordinance  was  silent  in  regard 
to  transfer  tickets.  Said  company,  after  acquiring  said  fran* 
chise,  constructed  a  street  railway  over  and  along  said  route  as 
provided  by  the  grant.  Appellant  also  became  the  successor  of 
this  company.  On  the  11th  day  of  September,  1899,  an  action 
was  pending  in  the  Circuit  Court  of  Laporte  county  against  ap- 
pellant, which  at  that  time  was  the  successor  and  assignee  of  all 
of  the  aforesaid  railway  companies,  and  the  owner  and  in  con- 
trol of  and  operating  a  continuous  line  of  railroad  from  the  cen- 
ter of  the  city  of  South  Bend  along  the  street  known  as  Vistula 
avenue  therein,  and  over  and  upon  the  Vistula  road  to  the  town 
of  Mishawaka,  and,  in  order  to  effect  an  amicable  settlement, 
compromise,  and  adjustment  of  all  differences  existing  between 
the  said  city  and  the  appellant  and  its  constituent  companies 
involved  in  said  action,  appellant  submitted  a  proposition  in  writ- 
ing to  the  coimnon  council  of  the  city  of  South  Bend,  which 
proposition  was  duly  accepted  by  the  council,  and  became  a  part 
of  its  records.  Under  this  proposition,  for  the  purposes  afore- 
said stated,  appellant  proposed  to  pay  into  the  treasury  of  the  city, 
within  ninety  days  of  the  acceptance  thereof,  $12,000  and  over, 
this  sum  being  the  amount  of  the  claim  against  the  South  Bend 
Railway  Company,  and,  in  addition  thereto,  to  pay  all  costs,  etc., 
in  the  case.  By  this  written  proposition  appellant  also  proposed 
forthwith,  upon  the  acceptance  thereof  by  the  city  of  South 
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Bend,  to  issue  transfer  tickets  free  of  charge  to  all  passengers 
requesting  the  same  who  boarded  its  cars  at  any  point  upon  its 
line  within  the.  limits  of  the  city  of  South  Bend^  and  whose  desti* 
nation  might  be  upon  any  point  upon  any  other  line  of  appellant 
within  the  said  city  limits;  such  transfer  tickets  to  be  valid  only 
upon  the  next  car  leaving  upon  the  line  indicated  thereon  after 
the  issuing  of  the  same.  The  city  of  South  Bend,  after  accepting 
this  proposition,  dismissed  of  record  the  suit  pending  against  the 
South  Bend  Railway  Company  in  the  Laporte  Circuit  Court. 
On  October  14,  1901,  the  city  of  South  Bend,  by  annexing  terri- 
tory to  the  said  city,  extended  the  limits  thereof  eastwardly  along 
said  Vistula  road  to  a  distance  of  about  half  a  mile,  and  by  tie 
terms  of  said  ordinance  established  the  east  line  of  the  city  limits 
upon  said  Vistula  highway,  thereby  taking  into  the  city  of  South 
Bend  about  half  a  mile  of  the  said  Vistula  public  road,  which  had 
theretofore  been  outside  of  the  city,  and  upon  which  part  of  said 
road  said  line  of  railway  had  been  previously  operated  under  the 
franchise  granted  by  the  board  of  commissioners  as  hereinbefore 
stated.  On  the  14th  day  of  January,  1902,  some  time  before 
6  o'clock,  p.  M.,  the  appellee  boarded  one  of  appellant's  r^ular 
east-bound  passenger  cars  at  a  point  on  Washington  street  in  said 
city  of  South  Bend  for  the  purpose  of  going  to  his  home  in  Rose- 
land  park,  which  park  is  situated  in  the  territory  which  was 
annexed  to  the  city  by  the  annexation  proceedings  in  October, 
1901.  He  paid  to  the  conductor  of  the  car  five  cents  in  payment 
of  his  fare.  This  was  the  usual  legal  fare,  and  he  requested  and 
received  a  transfer  ticket  for  the  east-bound  car  on  Vistula  avenue 
in  said  city.  When  the  car  arrived  at  the  point  where  a  change 
should  be  made,  he  immediately  trai^sferred  to  the  Vistula  ave- 
nue car  running  on  appellant's  Vistula  avenue  line,  and  upon 
which  car  it  was  the  custom  of  appellant  to'  receive  and  carry 
passengers  on  transfers  whose  destination  was  on  any  point  along 
its  route  within  the  limits  of  the  city  of  South  Bend,  as  said  lim- 
its existed  prior  to  the  annexation  aforesaid.  He  gave  to  the 
conductor  in  charge  of  the  Vistula  avenue  car  his  transfer  tidket, 
and  the  conductor  permitted  him  to  ride  on  said  transfer  ticket 
until  the  car  had  gone  beyond  the  old  limits  to  a  point  on  the  said 
Vistula  road.    At  this  point  the  company,  by  its  said  conductor, 
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demanded  of  him  that  he  pay  an  extra  fare.  This  he  refused 
to  do,  and  thereupon  appellant,  by  its  officers,  agents,  etc.,  ejected 
him  fnnn  the  car.  The  point  at  which  he  wa^  expelled  from  the 
car  was  within  the  limits  of  the  city  of  South  Bend  as  they  were 
fixed  xmder  the  annexation  proceedings  in  October,  1901,  but 
was  outside  the  limits  of  the  city  as  they  existed  at  the  time  said 
railway  was  built,  and  as  they  had  existed  up  to  October  14,  1901. 
The  point  where  he  was  ejected  was  upon  that  part  of  said  rail- 
way line  which  had  been  built  and  constructed  under  the  fran- 
chise granted  by  the  board  of  commissioners  as  hereinbefore 
stated 

It  is  contended  by  counsel  for  appellee  that  the  franchise 
granted  by  the  county  commissioners  to  construct  and  operate  the 
railroad  to  appellant's  predecessor  upon  the  public  highway  be- 
tween the  cities  of  South  Bend  and  Mishawaka  cannot  in  any 
manner  be  abridged  or  impaired  without  appellant's  consent, 
either  by  direct  or  indirect  proceedings  on  the  part  of  the  city  of 
Soudi  Bend  or  any  other  person  or  corporation.  This  franchise, 
it  is  said,  was  a  contract  between  the  county  and  the  company  to 
which  it  was  granted.  It  is  insisted  that  the  franchise  granted  by 
the  board  of  commissioners  to  the  Gteneral  Power  &  Quick  Tran- 
sit Company,  one  of  appellant's  predecessors,  to  construct  and 
operate  ita  road  along  that  part  of  the  public  highway  in  question 
which  at  that  time  was  outside  of  the  city  limits  of  South  Bend, 
and  the  agreement  between  appellant  and  the  city  under  the 
franchise  of  May  3,  1894,  in  relation  to  the  fare  to  be  charged 
for  the  transportation  of  passengers,  should  be  so  construed  as  to 
leave  both  in  full  force  and  effect.  While  it  is  true  that  appellant, 
as  the  successor  of  the  several  other  companies,  as  shown,  by  the 
special  finding,  succeeded  to  all  their  rights  under  the  grants  of 
the  several  franchises  in  controversy,  and  likewise  is  bound  by 
aD  of  the  conditions  and  stipulations  composed  therein,  however 
these  rights  and  obligations,  under  the  facts,  do  not  necessarily 
control  the  decision  of  the  question  as  here  presented.  These,  as 
to  the  question  of  transfer  tickets,  may  be  passed,  as  in  our  opin- 
ion this  matter  is  regulated  by  the  contract  entered  into  between 
the  city  and  appellant  on  September  11,  1899.  It  appears  that 
on  that  date,  after  appellant  had  become  the  successor  and  as- 
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signee  of  all  of  the  rights  of  the  several  companies,  and  was  the 
owner  of  and  in  control  of  a  line  of  railway  running  from  the 
center  of  the  city  of  South  Bend  along  Vistula  avenue  therein  on. 
to  the  limits  of  the  city,  and  thence  along  and  upon  the  Vistula 
highway  to  the  town  of  Mishawaka,  in  a  settlement,  adjustment, 
and  compromise  of  all  differences  existing  between  appellant  and 
the  city  in  an  action  pending  in  the  Laporte  Circuit  Court,  it 
made  to  the  city  a  written  proposition,  as  shown,  whereby,  among 
other  things,  it  stipulated  and  agreed  forthwith  upon  the  accept- 
ance of  its  proposition  by  the  city  to  "  issue  transfer  tickets  free 
of  charge  to  all  passengers  requesting  the  same"  who  might 
board  the  cars  at  any  point  upon  any  of  its  lines  within  the  limits 
of  the  city,  whose  destination  might  be  to  any  point  upon  any 
other  line  of  the  company's  road  within  said  limits.  This  propo- 
sition, as  shown,  was  duly  accepted  by  the  city,  and  placed  upon 
its  records,  and  became  a  binding  contract  between  it  and  ap- 
pellant. There  was  no  provision  made  therein  to  indicate  that 
the  parties  were  intending  to  confine  the  agreement  to  the  limits 
of  the  city  as  they  existed  on  the  said  11th  day  of  September, 
1899,  and  imder  the  circumstances  it  cannot,  in  reason,  be  as- 
serted that  the  parties  only  intended  to  include  the  limits  as  they 
then  were,  and  not  as  they  might  thereafter  be  extended.  The 
right  of  the  city  of  South  Bend  to  enlarge  her  boundaries  under 
the  laws  of  this  State  is  governmental,  which  it  cannot  bargain 
away,  and  it  may  be  presumed  that  appellant  under  its  contract, 
whereby  it  agreed  to  issue  the  transfer  tickets  within  the  city 
limits,  must  have  contemplated  that  the  city  in  the  future  might 
exercise  the  right  of  annexing  territory,  and  thereby  extend  its 
limits.  Upon  no  view  of  the  case  can  the  provision  "  within  the 
limits  of  the  city"  be  interpreted  to  have  been  intended  under 
the  agreement  embraced  in  the  proposition  made  by  appellant  to 
apply  only  to  such  limits  as  then  fixed. 

It  is  apparently  insisted  by  counsel  for  appellant  that  the  city 
of  South  Bend,  by  annexing  the  part  of  the  territory  in  which 
appellant,  under  the  grant  from  the  board  of  commissioners,  had 
previously  operated  its  road,  abrogated  and  destroyed  its  rights 
acquired  by  said  grant,  and,  therefore,  violated  our  fundamental 
laws.    But  whatever  rights  appellant  had  in  said  territory  under 
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its  grant  from  the  board  of  commissioners  were  not  impaired  or 
de8tat)yed  by  the  extension  of  the  city  boundary  in  question,  but 
were  changed  by  its  agreement  with  the  city  to  issue  transfer 
tickets  over  its  lines  therein  to  all  points  within  the  city  limits. 
Whatever  rights  it  had  to  decline  or  refuse  to  issue  transfers  to 
persons  carried  over  its  road  in  said  territory  were  merged  in  and 
controlled  by  the  contract  which  it  subsequently  made  with  the 
dty.  If  appellant  desired  to  stand  upon  and  avail  itself  of  the 
rights  whicJi  it  had  acquired  in  the  territory  in  question,  it  ought 
not  to  have  entered  into  the  agreement  and  contract  with  the  city 
in  regard  to  the  rate  of  fare  and  the  right  of  passengers  to  trans- 
fer. The  regulation  of  the  question  of  fare  and  the  transfer 
tickets  to  be  issued  rests  upon  the  contract  in  this  case  between 
appellant  and  the  city  of  South  Bend.  It  bound  itself  thereby 
not  to  exact  of  passengers  transported  over  its  lines  within  the 
dty  more  than  the  maximum  fare,  and  to  issue,  upon  request, 
to  such  passengers,  transfer  tickets,  as  provided.  This  agreement, 
as  we  have  seen,  cannot  be  held  to  apply  only  to  passengers  who 
are  transported  on  appellant's  cars  within  the  old  limits  of  the 
dty,  but  must  be  held  to  apply  to  and  include  any  and  all  pas- 
sengers whose  destination  is  within  the  limits  of  the  city  as  they 
^^ere  extended  by  the  annexation  of  the  territory  in  controversy. 
This  extension,  as  we  have  said,  by  the  municipal  authorities, 
was  the  exercise  of  governmental  powers.  In  a  l^al  sense  the 
dty  is  a  unit,  although  its  boundaries  may  be  changed  from  time 
to  time  by  extension,  and  all  person  within  the  limits  thereof,  as 
extended,  become  bound  by,  and  must  yield  obedience  to,  its  ordi- 
nances. It  certainly,  in  reason,  cannot  be  asserted  that  an  ordi- 
nance adopted  by  a  city  must,  in  its  operation,  forever  be  con- 
fined to  the  limits  of  the  municipality  as  they  were  at  the  time  it 
was  passed,  and  cannot  become  operative  in  territory  thereafter 
annexed  and  made  a  part  of  the  corporation.  And  with  no  more 
force  and  reason  can  it  be  said  in  this  case,  under  the  circum- 
stances, that  the  agreement  of  appellant  in  regard  to  issuing  trans- 
fer tickets  to  passengers  is  not  operative  within  the  limits  of  the 
dty  as  thereafter  extended.  In  support  of  this  proposition,  see 
HcCaUie  v.  The  Mayor  et  oZ.,  8  Head,  317;  8t.  Louis,  etc.,  Co. 
▼.  8t  Louie,  46  Mo.  121 ;  Tovm  of  Toledo  v.  Edens,  69  Iowa, 
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352,  13  N.  W.  313;  Town  of  MilwauJcee  v.  MUwauhee,  12  Wis- 
93 ;  20  Am.  &  Eng.  Encyc.  of  Law,  p.  1162. 

Conceding,  arguendo,  that  the  question  as  to  whether  appellant 
and  the  city  of  South  Bend,  tinder  the  agreement  in  controversy, 
contracted  solely  in  respect  to  the  limits  of  the  city  as  tiiey  ex- 
isted at  the  time  of  the  contract,  and  not  in  reference  to  such 
limits  as  they  might  thereafter  be  extended,  is  a  doubtful  one, 
nevertheless  we  would  be  required  to  solve  such  question  against 
appellant  and  in  favor  of  the  city,  because  public  contracts,  as  is 
the  one  herein  involved,  should  be  liberally  construed  in  favor  of 
the  public.  See  Muncie,  etc,  Oas  Co.  v.  City  of  Muncie ,  (Ind. 
Sup.),  66  N.  E.  436,  60  L.  R  A.  822,  and  the  great  line  of  au- 
thorities cited  on  page  442,  66  N.  E.,  60  L.  E.  A.  822. 

Under  the  facts,  the  expulsion  of  appellee  from  the  car  by  the 
servants  of  appellant  was  wrongful.  Therefore  the  court  did  not 
err  in  its  conclusions  of  law. 

Judgment  affirmed. 


Indianapolis  &  Oreenfield  Rapid  Transit  Co.  v.  Foreman. 

(Indiana  —  Supreme  Court.) 

1.  Injury  to  Skbvant;  Wobkman  on  Tbaok  Fellow  Sdvart  or  MoioB- 
ifAN.i — The  plaintiff,  a  laborer  engaged  in  the  construction  of  street 
railway  tracks,  while  seated  in  a  work  car  of  the  defendant  preparm- 
tory  to  being  carried  to  his  home,  was  injured  by  one  of  the  defend- 
ant's passenger  cars  colliding  with  such  work  car.  It  was  held  that 
such  laborer  was  a  fellow  servant  of  the  motorman  and  other  emplojeee 
having  charge  of  the  passenger  car  which  collided  with  the  work  oar 
in  which  he  was  seated. 

1.  Fellow-servant  rule  as  applied  to  street  railway  employees. —  See  note  to 
Chicago  City  Ry.  Co.  r.  Leach,  <uite,  p.  156.  The  cases  reported  in  this  series 
pertaining  to  the  relationship  of  fellow  servants  between  employees  of  street 
railway  companies  are  cited  in  such  note. 

Under  the  Indiana  Employers*  Liability  Act  of  1S93,  it  has  been  held  in 
a  railroad  case  that  an  employee  injured  by  the  negligence  of  another,  while 
both  were  acting  in  the  line  of  duty  as  employees  of  a  corporation,  has  a 
right  of  action  against  the  company.  Pittsburgh,  etc.,  R.  Co.  v.  Montgomeiy^ 
162  Ind.  1,  49  N.  £.  582. 
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2.  PiBADiHG  I7NOEB  Emploteb's  Liabiijtt  Act. —  It  is  provided  l^  statute 

(Burns'  Rev.  State.  1901,  |  7083),  "that  every  railroad  •  •  •  shall 
be  liable  for  damages  for  personal  injuries  suffered  by  any  employee 
while  in  ite  service,  the  employee  so  injured  being  in  the  exercise  of 
due  care  and  diligence.  *  *  *  2.  Where  such  injury  resulted  from 
the  ne^gence  of  any  person  in  the  service  of  such  corporation  to  whose 
order  or  direction  the  injured  employee  at  the  time  of  the  injury  waa 
bound  to  conform  and  did  conform."  It  is  held  that  a  complaint  under 
the  second  subdivision  must  contein  an  allegation  that  the  injured  em- 
ployee was  conforming  to  the  order  or  direction  of  some  person  in  the 
service  of  the  corporation  to  whose  order  or  direction  he  was  bound 
to  conform  and  did  conform,  and  an  allegation  te  the  effect  that  the 
plaintiff  was  bound  to  conform  to  the  order  and  direction,  and  that 
while  on  said  car  the  defendant  negligently  and  carelessly  ran  one 
of  ite  other  cars  into  and  caused  the  same  to  collide  with  the  car  which 
the  plaintiff  had  entered,  was  insufficient. 

3.  liAsam  uifDEB  Statute  fob  Nbouobnce  or  Switchmxiv.—  No  liability 

is  created  by  subdivision  4  of  the  above  section  for  injuries  caused  by 
the  negligence  of  persons  in  charge  of  a  switeh. 

4.  AlUGATIOn    A8   TO   RECKLESS   AND   INCOMPETENT   MOTOBHAN.2 —  An   allega« 

tion  in  a  complaint  steting  that  the  injury  complained  of  was  caused 
by  the  negligence  of  a  motorman  in  the  service  of  the  defendant  who 
was  a  reckless  and  incompetent  motorman  and  was  known  to  be  such 
by  the   appellant  long  before  the  collision  in  which  the  plaintiff  was 

Injury  to  employee  while  being  transported. —  See  note  te  Noe  v.  Rapid 
By.  Co.,  1  St.  Ry.  Rep.  340.  In  that  case  the  plaintiff,  an  employee  of  a  street 
nilway  company,  while  being  transported  upon  one  of  the  cars  of  the  com- 
pany,  was  injured  by  the  car  running  inte  a  switeh  which  had  been  opened  by 
the  act  of  a  third  person.  The  negligence  charged  was  the  failure  te  have 
a  li^t  or  target  at  the  switch^  the  failure  te  keep  the  switeh  locked,  and  the 
fsilure  of  the  moterman  te  lessen  the  speed  of  the  car  at  this  point.  It  was 
eontcnded  that  the  negligence  causing  the  injury  was  that  of  the  moterman, 
and  that  the  moterman  was  a  fellow  servant  of  the  plaintiff,  and  that,  there- 
lore,  there  eould  be  no  recovery.  It  was  held,  however,  that  the  evidence 
did  not  show  that  the  injury  was  caused  by  the  negligence  of  the  moterman, 
but  that  the  fault  was  in  not  providing  a  safe  system  in  running  the  cars. 
See  Bowles  v.  Indiana  Ry.  Co.,  27  Ind.  App.  672,  62  K.  £.  94,  87  Am.  St, 
Rep.  279;  monographic  note  te  Illinois  Cent.  R.  Co.  t?.  Keefe,  61  Am.  St. 
Bep.  97. 

2.  Allegations  as  to  incompetency  of  fellow  servant.—  In  an  action  by  a  ser- 
▼ant  against  his  master  for  injuries  resulting  from  the  negligence  of  a  fellow 
wrrant,  it  is  held  in  Indiana  that  the  complaint  is  demurrable  if  it  fails  te  neg- 
ative knowledge  by  the  plaintiff  of  the  fellow  servant's  negligent  habite,  though 
it  alleges  that  the  master  had  knowledge  of  such  habite.  Lake  Shore,  ete.,  Ry. 
Go.  1?.  Stupak,  108  Ind.  1,  8  N.  E.  630;  Louisville,  ete.,  Ry.  Co.  v.  Breedlove^ 
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injured,  does  not  sufficiently  meet  the  requirement  that  in  such  cases 
the  complaint  must  allege  that  the  plaintiff  had  no  knowledge  of 
the  recklessness  and  incompetency  of  the  motorman.  And  an  allega- 
tion of  the  want  of  knowledge  of  such  recklessness  and  incompetency 
on  the  part  of  the  injured  employee  must  be  as  broad  as  the  allegation 
of  knowledge  on  the  part  of  the  employer. 

6,  Allegation  as  to  Defbx?tivk  Constbuction  of  Wobk  Cab. —  It  appear- 
ing that  the  proximate  cause  of  the  plaintiff's  injuries  was  the  run- 
ning of  another  car  into  and  upon  said  work  car,  and  not  the  n^li- 
gent  construction  and  equipment  of  said  work  car,  the  allegations  in 
the  complaint  as  to  the  age  and  negligent  construction  and  equipment 
of  the  work  car,  and  the  danger  of  operating  it  on  the  main  line 
may  be  disregarded. 

€.  Emfldteb's  Knowledge  or  Defects  Must  be  Alleged. —  A  complaint, 
in  an  action  by  an  employee  against  his  employer  for  injuries  received 
while  in  his  employment,  must  allege  that  the  employer  had  no  knowl- 
edge of  the  defects  or  imperfections  causing  the  injuries  complained  of. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  January  29,  1904. 
Reported  (Ind.),  60  N.  £.  669. 

TT.  A.  Brown  and  Binford  &  Walker,  for  appellant. 

Marsh  &  Cook,  Forkner  &  Forkner,  and  E.  T.  Glasscock,  for 
appellee. 

Opinion  by  Monks,  J. 

Appellee  brought  this  action  against  appellant  and  the  Kirk- 
patrick  Construction  Company,  a  corporation,  to  recover  for  a 
personal  injury  alleged  to  have  been  caused  by  the  n^ligence 

10  Ind.  App.  667,  38  N.  E.  357 ;  Spencer  i?.  Ohio,  etc.,  Ry.  Co.,  130  Ind.  181, 
29  N.  E.  916.  But  in  cases  arising  in  other  jurisdictions  it  has  been  held 
that  it  is  not  presumed  that  a  servant  knew  of  the  incompetency  of  his 
fellow  servant  and  he  need  not  negative  such  knowledge  in  his  complaint. 
Galveston  Rope  &  Twine  Co.  r.  Burkett,  2  Tex.  Civ.  App.  308,  21  S.  W.  968; 
Cole  r.  Chicago,  etc.,  Ry.  Co.,  67  Wis.  272,  30  N.  W.  600. 

In  the  case  of  Dunmead  v.  American  Mining  &  Silver  Co.,  12  Fed.  847, 
4  McCrary,  244,  it  was  held  that  in  an  action  by  a  servant  against  his  master 
for  injuries  caused  by  the  negligence  of  an  incompetent  fellow  servant,  the 
plaintiff  must  allege  that  he  did  not  know,  and  had  no  means  of  knowing,  of 
the  character  of  such  fellow  servant,  or  of  his  capacity  and  fitness. 

Allegations  at  to  want  of  knowledge  of  defects. —  There  seems  to  be  much 
conflict  of  authority  in  respect  to  the  doctrine  that  in  an  action  by  an 
employee  against  his  employer  for  injuries  received  from  defects  in  tools. 


Digitized  by  VjOOQ IC 


Indianapolis  &  Gkeenfield  R.  T.  Co.  v.  Fobsman.    209 

of  said  corporatioiis.  The  defendants  jointly  filed  a  demurrer 
to  each  paragraph  of  the  amended  complaint,  and  each  defend* 
ant  filed  a  separate  demurrer  to  each  paragraph  of  the  complaint. 
These  demurrers,  which  challenged  each  paragraph  of  the  com* 
pkint  for  want  of  facts,  were  overruled  by  the  court,  to  which 
ruling  the  defendants  "jointly  and  separately  excepted."  A 
trial  of  said  cause  resulted  in  a  general  verdict  against  appellee 
as  to  the  Kirkpatrick  Company  and  in  favor  of  appellee  against 
appellant.  Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  was  rendered  on  the  verdict  in  favor 
of  appellee.  The  errors  assigned  call  in  question  the  action  of 
the  court  in  overruling  (1)  the  joint  demurrer  of  appellant  and 
said  construction  company  to  the  amended  complaint,  (2)  the 
separate  demurrer  of  appellant  to  each  paragraph  of  the  amended 
complaint,  and  (3)  appellant's  motion  for  a  new  trial.  The 
amended  complaint  is  also  challenged  by  an  assignment  that  the 
same  "does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.*' 

Appellee  insists  that  appellant's  assignment  of  error  predicated 
upon  the  exception  taken  by  appellant  to  the  rulings  on  the  de- 

mftchineiy,  and  places  of  employment,  the  employee  must  allege  that  he  had 
no  knowledge  of  such  defects,  or  that  if  he  had  such  knowledge  he  must 
allege  facts  which  show  a  sufficient  reason  for  continuing  in  the  employment. 
The  Indiana  cases  cited  in  the  prindipal  case  seem  to  indicate  that  this 
doctrine  is  established  in  that  State.  Other  cases  declaring  the  same  doc* 
trine  in  other  jurisdictions  are  as  follows:  Hayden  r.  Smithville  Mfg.  Co., 
29  Conn.  54S;  Bogenschutz  v.  Smith  (Ky.),  3  S.  W.  800;  BuzzeU  i>,  Laoonia 
Mfg.  Co.^  48  Me.  113,  77  Am.  Dec.  212;  Chicago,  etc.,  Co.  r.  Norman,  49 
Ohio  St.  698,  32  N.  E.  857;  Mad  River,  etc.,  R.  Co.  v.  Barbar,  6  Ohio  St. 
541,  67  Am.  Dec.  312;  Norfolk  &  W.  R.  Co.  i:.  Jackson,  85  Va.  489,  8  S.  E. 
370.  The  weight  of  authority,  however,  seems  to  be  in  favor  of  the  prop- 
osition that  in  such  an  action  the  plaintiff  need  not  allege  that  he  did  not 
know  of  the  existence  of  the  defect.  Mobile,  etc.,  R.  Co.  v.  Qeorge,  94  Ala. 
199,  10  So.  145;  McGee  i;.  Northern  Pac.  C.  R.  Co.,  78  Cal.  430,  21  Pac.  114, 
12  Am.  St.  Rep.  69 ;  Chicago,  etc.,  R.  Co.  r.  Hines,  132  111.  161,  23  N.  E. 
1021,  22  Am.  St.  Rep.  515;  Young  r.  Shickle,  etc..  Iron  Co.,  103  Mo.  324, 
15  S.  W.  771;  Hall  r.  St.  Joseph  Water  Co.,  48  Mo.  App.  356;  Johnston  r. 
Oregon  S.  L.,  etc.,  R.  Co.,  23  Oreg.  94,  31  Pac.  283;  Donahue  r.  Enterprise  It 
Co.,  32  S.  C.  299,  11  S.  E.  95,  17  Am.  St.  Rep.  854;  Hoffman  v.  Dickenson, 
31  W.  Va.  142,  6  S.  E.  53;  Bems  v.  Gaston  Gas,  Coal  Co.,  27  W.  Va.  285, 
55  Am.  Rep.  304;  Cole  t?.  Chicago  A  N.  W.  Ry.  Co.,  67  Wis.  272,  30  N.  W.  600, 
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murrers  to  each  paragraph  of  the  complaint  presents  no  question 
as  to  the  sufficiency  of  the  paragraphs  thereof.  Citing  City  of 
South  Bend  v.  Turner,  156  Ind.  418,  421,  60  N.  E.  271,  54  L. 
R  A.  396,  83  Am.  St.  Rep.  200.  It  will  be  observed  that  in  the 
case  cited  the  exception  was'  joint,  while  in  this  case  the  defend- 
ants "jointly  and  separately  excepted."  It  is  clear,  therefore, 
that  the  case  cited  is  not  in  point  here.  The  first  paragraph  of 
the  amended  complaint  proceeds  upon  a  common-law  liability. 
Appellant  was,  on  May  27,  1901, 

"a  corporation  owning  and  operating  an  intemrban  street  railway  ex- 
tending from  Irvington  to  Greenfield,  in  this  State,  and  was  a  common  car- 
rier of  passengers  for  hire.  On  said  day  appellee  was  an  employee  of  ap- 
pellant as  a  common  laborer,  and  was  engaged  with  divers  others  in  con- 
structing a  spur  from  appellant's  track  to  Spring  Lake,  a  distance  of  three- 
fourths  of  a  mile.  Appellant  had  in  use  on  said  day  a  car  known  as  a 
*  work  car,'  which  had  been  and  was  used  in  carrying  its  employees  to 
divers  points  along  said  road  where  they  were  engaged  and  employed  by 
appellant  in  building,  maintaining,  and  repairing  its  said  line  of  road.  After 
said  day's  work  had  been  finished,  at  about  6:30  p.  M.,  appellee,  with  divers 
other  employees  of  appellant,  entered  said  work  car  on  said  spur  for  the 
purpose  of  being  carried  to  Greenfield,  where  he  resided.  While  he  was  in 
said  car,  and  the  same  was  standing  on  a  switch  of  appellant's  road,  one 
of  appellant's  passenger  cars  in  charge  of  its  employees  approached  said 
switch  from  the  west  at  a  high  and  dangerous  rate  of  speed,  to  wit,  thirty 
miles  per  hour,  and  ran  into  and  upon  said  switch  and  cdlided  with  said 
work  car  and  injured  appellee." 

In  addition  to  the  averments  in  the  first  paragraph  of  the 
amended  complaint  showing  the  above  facts,  there  are  other  alle- 
gations showing  that  the  collision  and  consequent  injury  of  ap- 
pellee were  caused  by  the  negligence  and  carelessness  of  appel- 
lant's employees  in  charge  of  said  passenger  car  in  not  obeying 
the  rules  of  appellant. 

It  is  also  alleged  in  said  first  paragraph  that 

"The  work  in  which  appellee  was  engaged  was  common  labor  upon  the 
tracks  of  appellant,  and  had  no  connection  with,  nor  was  the  same  in  any 
manner  incident  to  or  a  part  of  the  work  or  employment  of,  said  motonnan 
or  servants  in  charge  of  the  passenger  car;  nor  were  the  squad  of  laborers 
with  whom  said  appellee  was  working  as  aforesaid,  and  who  were  with  him 
in  said  work  car,  in  any  manner  connected  or  associated  with  the  said  ser- 
vants of  appellant  in  charge  of  said  work  car  or  said  passenger  car  which 
collided  with  it;  that  appellee  had  no  charge  of  said  work  car  or  the  opera- 
tion thereof,  but  was  simply  a  passenger  thereon  at  the  time  of  the  accident" 
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Appellee  says  that  this  ^^  paragraph  of  the  complaint  proceeds 
upon  a  common-law  liability/'  and  that  the  same  is  sufficient^  be- 
cause it  is  allied  that  his  injury  was  occasioned  by  the  negli- 
gence of  other  servants  of  the  company,  whose  duties  were  not 
common  nor  in  the  same  department  with  those  of  the  appellee. 
Citing  FUzpatrick  v.  New  Albany,  etc.,  R.  Co.,  7  Ind.  436.  It 
was  held  in  the  case  cited  and  in  Oillenwater  v.  Madison,  etc., 
R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101,  that  a  a  railroad  company 
18  liable  to  an  employee  for  an  injury  occasioned  by  the  negligence 
of  other  employees  of  the  company  where  the  duties  of  the  latter, 
in  connection  with  which  the  injury  happens,  are  not  common  or 
in  the  same  department  with  those  of  the  injured  servant.  Those 
cases,  however,  were  overruled  on  this  point  in  Columbus,  etc., 
R.  Co.  V.  Arnold,  31  Ind.  174,  183,  99  Am.  Dec.  616,  where  it 
was  said  concerning  said  rule : 

"But  this  limitation  of  the  exemption  of  the  company  from  liability  in 
•udi  cases  is  not  rec<^(nized  in  any  of  the  subsequent  cases,  and  it  is  now 
settled  in  this  State  that  the  employer  is  not  liable  for  an  injury  to  one 
onployee  occasioned  by  the  negligence  of  another  engaged  in  the  same  general 
underUldng.  The  O.  ft  M.  R.  Co.  v.  Tindall,  13  Ind.  360,  74  Am.  Dec.  259; 
Wilson  V,  The  Madison,  etc.,  R.  Co.,  IS  Ind.  226;  Slattery's  Admr.  v.  The 
Toledo  ft  W.  R.  Co.,  23  Ind.  81;  The  O.  ft  M.  R.  Co.  v,  Hammersley,  28  Ind. 
371.  In  Slattery's  Admr.  v.  The  Toledo  ft  W.  R.  Co.,  supra,  Worden.  J., 
quotes  with  approbation  from  the  decision  in  Wright  v.  The  N.  T.  Central 
R.  Co.,  25  N.  Y.  562,  as  foUows:  'Neither  is  it  necessary,  in  order  to  bring 
a  ease  within  the  general  rule  of  exemption  that  the  servants,  the  one  that 
■offers  and  the  one  that  caused  the  injury,  should  be  at  the  time  engaged  in 
the  same  operation  or  particular  work.  It  is  enough  that  they  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  common  enterprise, 
both  employed  to  perform  duties  and  serrices  tending  to  accomplish  the  sams 
general  purposes,  as  in  maintaining  and  operating  a  railroad,  operating  a 
factory,  working  a  mine,  or  erecting  a  building.  The  question  is  whether 
they  are  under  the  eame  general  control.'  To  the  same  ^ect  is  the  case  of 
lianTille  v.  The  Cleveland,  etc.,  R.  Co.,  11  Ohio  St.  417,  where  it  is  said  that 
'those  employed  in  facilitating  the  running  of  the  trains  by  ballasting  the 
track,  removing  obstructions,  and  those  employed  at  stations  attending  to 
switches  and  other  duties  of  a  like  nature  upon  the  road,  as  well  as  those 
upon  the  trains  operating,  may  all  be  well  regarded  as  fellow  servants  in 
the  common  service.' " 

In  Oormley  v.  Ohio,  etc.,  R.  Co.,  72  Ind.  31,  a  laborer,  whose 
duty  was  to  assist  in  repairing  the  track,  etc.,  while  being  carried 
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to  his  work  on  a  hand-car,  was  killed  by  a  collision  with  a  frei^t 
train.  His  death  was  occasioned  by  tibe  negligence  of  the  engi- 
neer in  charge  of  the  engine  and  said  train.  The  court's  attention 
was  called  to  the  cases  of  Oillenwater  v.  Madison,  etc.,  R,  Co., 
supra,  and  Fitzpatrick  v.  New  Albany,  etc.,  R.  Co.,  supra,  and 
on  page  33  it  was  said : 

"  The  cases  cited  by  counsel  were  not  overlooked,  but  were  referred  to 
and  explained  or  disapproved  in  the  later  oases.  Slattery's  Admr.  v.  The 
T.  A  W.  R.  Co.,  23  Ind.  81;  The  Columbus,  etc.,  R.  Co.  v.  Arnold,  31  Ind, 
174;  Wilson  v.  The  Madison,  etc.,  R.  Co.,  18  Ind.  226;  The  Pittsburgh,  etc., 
R.  Co.  V.  Ruby,  38  Ind.  204,  10  Am.  Rep.  Ill;  Sullivan  v.  The  T.  W.  k 
W.  R.  Co.,  68  Ind.  26.  These  later  cases  are  certainly  not  consistent  with 
the  ground  on  which  it  is  sought  to  have  a  right  of  recovery  in  the  appel- 
lant. If  a  hardship  results  from  the  application  of  the  rule  that  an  em- 
ployer is  not  liable  to  one  employee  for  an  injury  caused  by  another  em- 
ployee engaged  in  the  same  general  undertaking,  it  is  more  fitting  that  the 
Legislature  be  invoked  to  give  a  remedy  than  that  this  court  should  under- 
take to  introduce  doubtful  exceptions  to  a  rule  so  clearly  established." 

In  Evansville,  etc.,  R.  Co.  v.  Barnes,  137  Ind.  306,  310,  36 
N.  E.  1092,  the  rule  as  stated  in  Cleveland,  etc.,  R.  Co.  v.  Arnold, 
supra,  is  quoted  with  approval.  The  following  cases  are  to  the 
same  effect:  Thacker  v.  Chicago,  etc.,  R.  Co.,  159  Ind.  82,  85, 
64  N.  E.  605,  59  L.  R.  A.  792,  and  cases  cited ;  Thompson  v. 
Citizens'  Street  R.  Co.,  152  Ind.  461,  469,  53  N.  E.  462,  and 
cases  cited;  Justice  v.  Pennsylvania  Co.,  130  Ind.  321,  30  N.  E. 
303 ;  Spencer  v.  Ohio,  etc.,  R.  Co.,  130  Ind.  181,  184,  29  N.  K 
915,  and  cases  cited ;  Clark  v.  Pennsylvania  Co.,  132  Ind.  199,  31 
N.  E.  808,  17  L.  R.  A.  811,  and  cases  cited;  Capper  v.  Louis- 
ville, etc.,  R.  Co.,  103  Ind.  305,  2  N.  E.  749 ;  Indiana  Ry.  Co. 
V.  Dailey,  110  Ind.  75,  79,  80,  10  N.  E.  631,  and  cases  cited; 
Sullivan  v.  Toledo,  etc.,  R.  Co.,  58  Ind.  26,  27,  28;  1  Wool- 
len's Trial  Proc,  §§  350,  351 ;  Beach  Cont  Neg.,  §  331.  It  is 
clear,  under  the  cases  cited,  that  appellee,  an  employee  of  ap- 
pellant, engaged  in  common  labor  upon  its  track,  was  a  feUow 
servant  with  those  in  charge  of  the  passenger  car. 

It  is  a  general  rule  in  this  State  that  employees,  while  being 
transported  to  and  from  their  work  on  the  cars  of  trains  of  their 
employers,  as  fellow  servants  of  those  engaged  in  the  same  gen- 
eral undertaking,  and,  if  injured  while  being  so  carried  by  the 
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ne^igence  of  a  fellow  servant,  the  employer  is  not  liable  there- 
for.    Bailey  Mast  &  Serv.,  283,   360,  361,  and  cases  cited; 
Ohio,  etc.,  R.  Co.  v.  Hammersley,  28  Ind.  871 ;  Wilson  v.  Modi- 
son,  etc.,  B.  Co.,  18  Ind.  226,  230,  and  cases  cited;  Capper  v. 
Louisville,  etc.,  B.  Co.,  103  Ind.  805,  808,  309,  2  N.  R  749,  and 
cases  cited;  Ohio,  etc.,  B.  Co.  v.  Tindall,  13  Ind.  866,  869,  74 
AnL  Dec.  259,  and  cases  cited;  Oormley  v.  Ohio,  etc.,  B.  Co., 
72  Ind.  31 ;  Bowles  v.  Indiana  By.  Co.,  27  Ind.  App.  672,  675, 
62  X.  E.  94,  87  Am.  Rep.  279,  and  cases  cited;  Ewald  v.  Bail- 
vmy  Co.,  70  Wis.  420,  36  N.  W.  12,  591,  5  Am.  St.  Rep.  178; 
Oilman  v.  Eastern  B.  Co.,  10  Allen,  233,  87  Am.  Dec  635; 
GUlshannon  v.  Stony,  etc.,  B.  Co.,  10  Cush.  228 ;  Byan  v.  Cum- 
herland,  etc.,  B.  Co.,  23  Pa.  St.  384;  VicJe  v.  New  York,  etc.,  B. 
Co,,  95  N.  Y.  267,  47  Am.  Rep.  36.     The  allegation  that  the 
work  appellee  was  engaged  in  doing  had  no  connection  with,  nor 
was  in  any  way  connected  with  or  incident  to,  or  a  part  of,  the 
work  or  employment  of  the  motorman  or  servants  in  charge  of 
the  passenger  car,  and  the  allegation  that  he  was  simply  a  pas- 
senger on  the  work  car,  and  the  allegation  that  appellant  owed 
him  a  duty,  and  was  bound  to  carry  him  safely,  are  mere  con- 
clusions of  the  pleader,  and  are  not  admitted  by  the  demurrer, 
tnd  cannot  control  the  special  facts  alleged,  which  show  that  he 
was  a  fellow  servant  of  those  in  charge  of  the  passenger  cat. 
Woollen's  Trial  Proc.,  §  1037.    It  is  true  that  if  an  employee  is 
injured  by  the  negligence  of  a  fellow  servant  who  is  incompetent, 
tnd  this  inoompetency  is  the  proximate  cause  of  the  injury,  the 
employer  is  liable  therefor  if  he  knew,  or  could  by  the  exercise 
of  ordinary  care  have  known,  of  such  incompetency,  and  the  in- 
jured employee  was  not  guilty  of  any  negligence  contributing 
to  his  injury,  and  did  not  know  and  could  not  have  known  of 
tuch  incompetency  by  the  exercise  of  ordinary  care.     For  if  an 
injured  employee  has  knowledge  of  the  incompetency  of  his  fel- 
low servant  by  whose  negligence  he  is  injured,  and  enters  the 
■ervice  with  such  knowledge,  or  continues  therein  after  he  ob- 
ttins  or  could  by  the  exercise  of  ordinary  care  have  obtained  such 
knowledge,  he  assumes  the  risks  incident  to  such  incompetency. 
Lake  Shore,  etc.,  B.  Co.  v.  StupaJc,  108  Ind.  1,  5,  6,  8  K  E. 
630,  and  cases  cited;  Louisville,  etc.,  B.  Co.  v.  Sandford,  117 


Digitized  by  VjOOQ IC 


214  Stbeet  Railway  Kepoets.  [Vol.  2 

Ind.  265,  266-269,  19  N.  £.  770,  and  cases  cited;  IndianapoUs, 
etc.,  IL  Co.  V.  Watson,  114  Ind.  20,  25,  27,  14  N.  E.  721,  15 
N.  E.  824,  6  Am.  St.  Eep.  678,  and  cases  cited;  Indiana,  etc., 
R.  Co.  V.  Dailey,  110  Ind.  75,  81,  82,  10  N.  E.  631;  Louisville, 
etc.,  B.  Co.  V.  Kemper,  147  Ind.  661,  665-667,  47  N.  E.  214,  and 
cases  cited;  Kroy  v.  Chicago,  etc.,  B.  Co.,  32  Iowa,  357;  1 
Woollen's  Trial  Proc.,  §§  1347,  1348,  1362.  No  such  facts  were 
alleged  in  said  paragraph.  It  follows  that  the  court  erred  in 
overruling  the  demurrer  to  the  first  paragraph  of  the  amended 
complaint 

The  second  paragraph  of  the  amended  complaint  alleges  that 
appellee's  injury  was  caused  by  the  negligence  of  the  employee 
in  charge  of  the  switch  in  opening  the  same  so  as  to  allow  the 
passenger  car  to  enter  thereon  and  collide  with  the  work  car. 
Conceding,  without  deciding,  that  this  paragraph  suflSciently 
charges  the  incompetency  of  the  person  in  charge  of  said  switch 
and  appellant's  knowledge  thereof,  it  is  not  alleged  that  appellee 
did  not  know  of  such  incompetency  before  the  injury.  For  want 
of  allegations  negativing  such  knowledge  on  the  part  of  appellee 
the  paragraph  was  clearly  insufficient.  It  is  alleged  in  said  para- 
graph that  appellee  was  injured  "  without  any  fault  or  negli- 
gence on  his  part,"  but  this  does  not  take  the  place  of  averments 
showing  that  the  risk  of  the  incompetency  of  the  person  in  charge 
of  the  switch  was  not  knowingly  assumed  as  an  incident  of  his 
service.  Louisville,  etc.,  R.  Co.  v.  Corps,  124  Ind.  427,  428,  24 
N.  E.  1046,  8  L.  R.  A.  636;  Peerless  Stone  Co.  v.  Wray,  143 
Ind.  574^576,  42  N.  E.  927;  Cleveland,  etc.,  B.  Co.  v.  Parker, 
154  Ind.  153,  56  N.  E.  86,  and  cases  cited;  Bowles  v.  Indiana 
B.  Co.,  27  Ind.  App.  672,  676,  62  N.  E.  94,  87  Am.  St  Rep. 
279,  and  cases  cited ;  Woollen's  Trial  Proc.,  §  1347. 

The  third  paragraph  of  the  amended  complaint  is  founded 
upon  the  second  subdivision  of  section  7083,  Bums'  Rev.  Stat 
1901   (§  5206s,  Homer's  Rev.  Stat  1901),  which  provides. 

"That  every  railroad  •  •  •  Bhall  be  liable  for  damai^  for  penonal 
injuries  suffered  by  any  employee  while  in  its  service,  the  employee  so  in- 
jured being  in  the  exercise  of  due  care  and  diligence.  •  •  •  Second. 
Where  such  injury  resulted  from  the  negligence  of  any  person  in  the  senrice 
of  such  corporation,  to  whose  order  or  direction  the  injured  employee  at  the 
time  of  the  injury  was  bound  to  conform  and  did  conform." 
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In  order  to  make  a  good  complaint  under  this  subdivision,  it 
is  necessary  to  allege,  among  other  things,  that  the  injured  em- 
plojee  was  conforming  to  the  order  or  direction  of  some  person 
in  the  service  of  the  corporation,  to  whose  order  or  direction  he 
was  bound  to  conform  and  did  conform,  and  that  while  conform- 
ing to  such  order  or  direction  he  was  injured  by  the  negligence 
of  the  employee  to  whose  order  he  was  conforming.  Thacker  v. 
Chicago,  etc.,  B.  Co.,  159  Ind.  82,  90-93,  64  N.  E.  605,  59  L. 
R  A.  792 ;  Louisville,  etc.,  B.  Co.  v.  Wagner,  153  Ind.  420,  58 
K  E.  927 ;  American  Boiling  MUl  Co.  v.  Hullinger  {^o.20ylOO), 
69  N.  E.  460.  It  is  alleged  in  said  paragraph  that  on  the  27th 
of  May,  1901,  appellee  was  in  the  service  of  appellant  as  a  com* 
men  laborer,  and  was  directed  by  appellant  to  enter  one  of  its 
cars  about  one  mile  west  of  Philadelphia  for  the  purpose  of  be- 
ing carried  by  appellant  to  the  city  of  Greenfield ;  that  appellee 
was  bound  to  conform  to  the  order  and  direction  aforesaid,  and 
that  while  on  said  car  appellant  negligently  and  carelessly  ran 
one  of  its  other  cars  into  and  caused  the  same  to  collide  with  the 
car  which  appellee  had  entered,  whereby  he  was  injured,  etc. 
This  paragraph  is  clearly  insuflScient.  It  is  not  shown  that  the 
employee  by  whose  negligence  he  was  injured  was  the  one  to 
whose  order  or  direction  he  was  bound  to  conform  and  was  con- 
forming when  injured.  Proof  that  appellee  was  injured  while 
conforming  to  the  order  or  direction  of  one  employee,  to  whose 
order  and  direction  he  was  boimd  to  conform,  and  that  his  in- 
juiy  was  caused  by  the  negligence  of  another  coemployee,  who 
had  no  such  authority,  would  sustain  said  allegations  of  the  third 
paragraph,  but  would  not  make  a  case  under  said  second  sub- 
division of  section  7083,  supra. 

In  the  fourth  paragraph  it  is  alleged  that  appellee,  a  laborer 
in  the  service  of  appellant,  was  directed  to  enter  said  work  car 
for  the  purpose  of  being  carried  to  Greenfield,  and  was  thence 
carried  to  a  siding;  that  at  the  time  and  place 

**  where  said  car  was  side-tracked  the  switch  was  placed  by  appellant  in 
cluirge  of  one  of  its  senrants,  who  then  and  there  negligently  and  carelessly 
operated  said  switch  so  that  another  car  of  appellant  ran  into  the  same  and 
wHided  with  great  force  and  violence  with  the  car  on  said  switch  in  which 
•Ppdlce  was  then  riding,  whereby  he  was  injured,  etc.    •    •    •    Xhat  said 
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serrant  of  appellant  in  charge  of  said  switch  as  aforesaid  was  at  the  time 
and  place  acting  in  the  place  and  performing  the  duties  of  said  appellajit, 
and  that  appellee  was  then  and  there  obeying  and  conforming  to  the  order 
of  appellant  at  the  time  of  such  injury." 

It  is  evident  from  what  we  have  already  said  that  the  alle- 
gations of  said  paragraph  are  not  sufficient  to  avoid  the  effect  of 
the  common-law  rule  that  an  employee  cannot  recover  for  in- 
juries caused  by  the  negligOTice  of  a  fellow  servant  It  is  also 
clear  from  what  was  said  in  regard  to  the  third  paragraph  that 
a  cause  of  action  is  not  stated  imder  the  second  subdivision  of 
section  7083,  Bums'  Eev.  Stat.  1901,  a  part  of  the  Employers* 
Liability  Act  of  1893. 

Neither  does  the  all^ation  concerning  the  negligence  of  the 
person  in  charge  of  the  s^vitch  state  a  cause  of  action  under  the 
fourth  subdivision  of  the  Employers'  Liability  Act,  for  no  lia- 
bility is  created  by  said  subdivision  for  injuries  caused  by  the 
negligence  of  persons  in  charge  of  a  switch.  Baltimore,  etc.,  B. 
Co.  V.  Little,  149  Ind.  167,  48  N.  E.  862.  It  is  a  weU-settled 
rule  that  when  a  party  seeks  the  benefit  of  a  statute  he  must,  by 
averment  and  proof,  bring  himself  within  its  provisions.  Ameri- 
can Rolling  Mill  Co.  v.  Hullinger  (this  term),  69  N.  E.  460; 
Hodges  v.  Standard  Wheel  Co.,  152  Ind.  680,  693,  52  N.  E. 
391,  54  N.  E.  383;  Porter  v.  State,  141  Ind.  488,  490,  40  N.  E. 
1061;  Weir  v.  State  ex  rel.  Wohl  (this  term),  68  N.  E.  1023, 
1024;  Goodwin  v.  Smith,  72  Ind.  113,  116,  37  Am.  Eep.  144; 
Van  Sickle  v.  Belknap,  129  Ind.  558,  559,  28  N.  E.  305 ;  Jack- 
son School  Tp.  V.  Farlow,  75  Ind.  118,  120,  121 ;  Potts  v.  Felr 
ton,  70  Ind.  168,  169;  Blanchard  v.  Wilbur,  153  Ind.  387,  392, 

55  K  E.  99;  Massey  v.  Dunlap,  146  Ind.  350,  354,  355,  44 
N.  E.  641 ;  Chicago,  etc.,  R.  Co.  v.  Vert,  24  Ind.  App.  78,  81, 

56  N.  E.  139;  Baltimore,  etc.,  R.  Co.  v.  Harmon  (Ind.  Sup.)> 
68  N.  E.  589;  Toledo,  etc.,  R.  Co.  v.  Long  (Ind.  Sup.),  67  N.  E. 
259 ;  Chicago,  etc.,  R.  Co.  v.  Olover,  159  Ind.  166,  169,  62  N.  E. 
11.  Said  third  and  fourth  paragraphs  wholly  fail  to  bring  ap- 
pellee within  any  of  the  provisions  of  the  Employers'  Liability 
Act  of  1893. 

The  fifth  paragraph  of  complaint  is  predicated  upon  conmion- 
law  liability,  and  proceeds  upon  the  theory  that  the  injury  coin- 
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plained  of  was  caused  by  the  negligence  of  a  motorman  in  the 
service  of  appellant^  who  was  a  reckless  and  incompetent  motor- 
man^  and  was  known  to  be  such  by  appellant  long  before  the 
coilision  in  which  appellee  was  injured.  It  is  not  alleged  in  said 
paragraph  that  appellee  had  ''no  knowledge  of  the  recklessness 
and  incompetency  of  the  motorman."  Such  an  allegation  is  es* 
seEQtial  to  the  sufficiency  of  a  paragraph  predicated  upon  the  in« 
competency  of  a  fellow  servant.  True,  it  is  alleged  that  the 
passwiger  car  in  charge  of  the  motorman  "  collided  with  the  car 
in  which  appellee  was  riding,  whereby  appellee,  without  any 
fault  or  n^ligence  on  his  part,  and  without  any  knowledge  of  the 
careless  and  reckless  conduct  of  said  motorman  in  operating  hia 
said  car,  was  thrown  with  great  force  and  violence  forward  in 
said  car,"  and  thereby  injured.  The  allegation  that  appellee 
was  "  without  any  knowledge  of  the  careless  and  reckless  conduct 
of  said  motorman  in  operating  said  car  "  means  only  that  he  had 
no  knowledge  of  the  careless  and  reckless  manner  in  which  the 
motorman  was  operating  his  car  at  the  time  of  the  collision.  This 
is  not  equivalent  to  an  all^ation  that  appellee  at  and  before  the 
time  of  his  injury  had  no  knowledge  of  the  recklessness  and  in- 
competency of  the  motorman.  Lake  Shore,  etc.,  B.  Co.  v.  Stupak, 
108  Ind.  1,  6,  8  N.  E.  630.  The  averment  of  the  want  of  knowl^ 
edge  on  the  part  of  the  injured  employee  must  be  as  broad  as  the 
allegation  of  knowledge  on  the  part  of  the  employer.  The  Peer^ 
less  Stone  Co.  v.  Wray,  143  Ind.  674^577,  42  N.  E.  927.  We 
have  already  shown  that  an  allegation  that  appellee  was  with- 
oiDit  any  fault  or  negligence  on  his  part  does  not  supply  the  place 
of  averments  showing  that  the  risk  of  the  incompetency  of  the 
motorman  was  not  voluntarily  assumed  as  an  incident  of  hia 
service. 

It  is  allied  as  against  appellant  in  the  sixth  paragraph  that 
appellee  was  in  the  service  of  appellant  constructing  a  spur 
track  from  appellant's  main  line  to  Spring  Lake,  "  and  was  and 
had  been  carried  by  defendant  [appellant]  from  his  home  in 
Greenfield  to  and  from  his  place  of  employment;  that  for  the 
carrying  of  said  plaintiff  and  his  colaborers  to  and  from  the 
point  aforesaid  the  defendant  had  furnished  a  work  car  propelled 
hy  electricity ;  that  it  was  so  old  and  so  negligently  constructed 
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and  equipped  that  it  could  not  be  operated  on  the  defendant's 
main  line  without  great  danger  of  collision  with  the  other  cars 
of  defendant  running  between  stations,  or  delaying  the  same 
in  making  their  schedule  time;  that  at  the  close  of  plaintiff's 
day's  work  and  on  said  day  he  was  ordered,  directed,  and  invited 
by  the  defendant,  by  and  through  its  authorized  agents  and  em- 
ployees, to  enter  into  and  upon  said  work  car,  to  be  carried  from 
his  place  of  employment  to  his  said  home  in  Greenfield  aforesaid ; 
that  by  reason  of  the  said  order,  direction,  and  invitation  of  the 
defendant  aforesaid,  and  directed  and  induced  thereby,  the  plain- 
tiff entered  into  and  upon  said  car  for  the  purpose  of  being 
carried  as  aforesaid  to  his  said  home  aforesaid ;  that  said  car  pro- 
ceeded upon  its  course  upon  defendant's  main  track  for  some  dis- 
tance toward  the  said  town  of  Greenfield,  whereupon  (by  reason 
of  its  defective  construction  and  equipment  thereof)  the  defend- 
ant and  its  employees   (were  compelled  to  and  did)  run  said 
car  into  and  upon  a  side  track  of  the  defendant  connecting  with 
its  main  line  to  permit  an  incoming  car  to  pass  the  same,  and 
while  said  car  was  standing  upon  said  track,  and  while  the  plain- 
tiff was  lawfully  and  rightfully  in  and  upon  said  car  for  the 
purpose  of  being  carried  to  his  home  aforesaid,  the  defendant 
negligently  and  carelessly  by  and  through  the  negligence  of  its 
motorman,  officers,  agents,  and  employees  in  the  control,  manage- 
ment, and  direction  of  said  cars  and  the  switchman  in  charge  of 
said  switch,  and  by  reason  of  its  negligent  and  defective  rules  and 
mode  of  keeping  knowledge  of  and  directing  its  cars,  run  an- 
other car  with  a  speed  of  thirty  miles  per  hour  into  and  upon 
said  switch,  and  into  and  upon  the  said  car  in  which  the  plain- 
tiff was  situated  as  aforesaid,  and  upon,  into,  and  against  the 
plaintiff  —  all  without  any  fault  or  negligence  of  the  plaintiff  in 
any  particular  whatever."    It  cannot  be  held  that  said  paragraph 
shows  that  appellant  had  failed  to  exercise  ordinary  care  in 
*' establishing  and  promulgating  its  rules,   or  in  the  mode  of 
keeping  knowledge  of  and  directing  its  cars."    There  are  no  direct 
averments  to  that  effect.     Moreover,  said  allegations  are  mere 
conclusions  of  the  pleader  stated  by  way  of  recital.     Facts,  not 
conclusions,  must  be  averred ;  and  they  must  be  pleaded  directly 
and  positively.     It  avails  nothing  as  against   a   demurrer  to 
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aver  conclusions  or  to  plead  facts  by  way  of  recitaL  Nyae- 
wander  v.  Bowman,  124  Ind.  684,  590,  24  N.  E.  355 ;  Weir  v. 
State  ex  rel.  (InA  Sup.),  68  N.  E.  1023,  1024,  and  cases  cited; 
Roberts  v.  Lovell,  38  Wis.  211,  215;  Bliss  Code  Pleading 
(3d  ed.),  §  318.  In  determining  the  sufiBciency  of  said  para- 
graph, therefore,  we  must  eliminate  the  allegation  in  regard  to 
*' negligent  and  defective  rules ^^  and  "mode  of  keeping  knowl- 
edge of  and  directing  their  cars."  If  the  negligent  construc- 
tion and  equipment  of  the  work  car  and  the  alleged  great  danger 
of  operating  it  on  the  main  line  were  the  proximate  cause  of  the 
injury,  the  same  would  be  insu£Scient,  because  it  is  not  alleged 
diat  appellee  had  no  knowledge  of  the  negligent  construction 
and  equipment  of  said  work  car,  and  the  consequent  danger  of 
collision  with  other  cars.  In  other  words,  to  be  sufficient  on 
the  ground  of  the  negligent  construction,  etc.,  of  the  work  car, 
the  allegations  must  show  that  he  has  not  assumed  the  risks  in- 
cident to  the  defective  construction  of  the  work  car  of  which  he 
complains.  It  is  evident,  however,  that  the  proximate  cause  of 
appellee's  injuries  was  the  running  of  another  car  "  into  and 
upon  said  work  car,"  and  not  the  negligent  construction  and 
equipment  of  said  work  car.  What  is  alleged  in  regard  to  the 
age  and  negligent  construction  and  equipment  of  the  work  car, 
and  the  danger  of  operating  it  on  the  main  line,  may,  therefore, 
be  disregarded. 

Disregarding  the  conclusions,  recitals,  and  allegations  men- 
tioned, said  amended  sixth  paragraph  charges  that  appellee's 
injuries  were  caused  by  the  n^ligence  of  those  "  in  the  control, 
management,  and  direction  of  "  the  work  car  and  the  car  which 
ran  into  it.  The  persons  in  charge  of  said  cars,  as  we  have 
already  shown,  were,  regardless  of  the  names  or  titles  by  which 
they  were  designated,  fellow  servants  of  appellee,  and,  if  appel- 
lee was  injured  by  their  negligence  as  alleged,  appellant  was 
not  liable  therefor.  It  is  a  well-settled  rule  in  this  State  that  an 
employee  who  knows,  or  by  the  exercise  of  ordinary  care  could 
know,  of  any  defects  or  imperfections  in  the  place,  ways,  ma- 
chinery, appliances,  tools,  or  other  things  about  which  he  is 
employed,  or  the  want  of  capacity  or  the  n^ligent  habits  of  a 
fellow  servant,  and  continues  in  the  service  without  objection  and 
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without  a  promise  of  change,  is  presumed  to  have  assumed  the 
risks  resulting  from  such  defects  or  imperfections  or  fellow 
servant's  want  of  capacity  or  negligent  habits,  and  cannot  re- 
cover for  injuries  caused  thereby.  The  rule  does  not  require  that 
the  employee  search  for  latent  defects  in  the  ways,  machinery, 
appliances,  tools,  or  other  things  about  or  with  which  he  works, 
or  the  hidden  dangers  of  the  place  where  he  is  engaged  in  the 
line  of  his  duty,  but  it  goes  to  the  extent  that  he  assumes  the 
consequences  resulting  from  such  defects  as  are  patent,  and 
such  as  are  known  to  him,  and  such  as  by  the  exercise  of  ordinary 
care  he  could  discover.  Wabash  B.  Co.  v.  Ray,  152  Ind.  392, 
400,  401,  51  N.  E.  920.  It  has  been  uniformly  held,  therefore, 
that  in  an  action  by  an  employee  against  his  employer  for  in- 
juries received  while  in  his  employment,  a  complaint,  to  be 
suflScient,  must  allege  that  he  had  no  knowledge  of  such  defects 
or  imperfections,  or  fellow  servant's  want  of  capacity,  or  negli- 
gent habits;  and  if  he  have  such  knowledge  he  must  allege  facts 
which  show  a  suflBcient  reason  for  continuing  in  such  employ- 
ment. 1  Woollen's  Trial  Proc,  §§  1350,  1352,  and  cases  cited; 
Stone  V.  Bedford  Quarries  Co.,  156  Ind.  432,  60  N.  E.  35; 
Hail  V.  Bedford  Quarries  Co.,  156  Ind.  460,  60  N.  E.  149; 
Cleveland,  etc.,  B.  Co.  v.  Parker,  154  Ind.  153,  56  N.  E.  86,  and 
cases  cited;  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107,  53 
N.  E.  465;  Consolidated  Stone  Co.  v.  Summit,  152  Ind.  297, 
299,  300,  53  N.  E.  235 ;  Louisville,  etc.,  B.  Co.  v.  Kemper,  147 
Ind.  561,  47  N.  E.  214,  and  cases  cited;  Peerless  Stone  Co.  v. 
Wray,  143  Ind.  574-577,  42  N.  E.  927,  and  cases  cited;  Boone's 
Code  Pleading,  §  169.  Under  this  rule  none  of  the  paragraphs 
of  the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action  at  conmaon  law. 

While  it  is  sufficient  to  allege  in  the  complaint  a  want  of 
knowledge  on  the  part  of  the  injured  employee,  to  sustain  such 
allegation  the  evidence  must  show  that  the  injured  employee 
not  only  had  no  knowledge  of  the  defect  or  imperfection  in  the 
machinery,  appliances,  tools,  and  other  things  about  which  he 
was  employed,  or  of  the  fellow  servant's  incompetency  or  reck- 
lessness complained  of,  but  could  not  have  had  such  knowledge 
by  the  exercise  of  ordinary  care.  Consolidated  Stone  Co.  v.  £fum- 
mit,  152  Ind.  297,  299,  300,  53  K  E.  235,  and  cades  cited.    In 
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an  instructioii  to  the  jury,  however,  it  is  error  to  say  that  want 
of  knowledge  on  the  part  of  the  injured  employee  will  enable  him 
to  recover  against  his  employer,  for  this  limits  the  employee's 
assumption  of  risk  to  things  of  which  he  has  actual  knowledge. 
If  he  had  such  knowledge,  or  could  have  had  by  the  exercise 
of  ordinary  care,  he  cannot  recover.  It  is  error,  therefore,  in 
instructions  to  the  jury  to  limit  the  injured  employee's  knowl- 
edge to  actual  knowlec^;  for  implied  knowledge,  such  as  could 
have  been  acquired  by  the  exercise  of  ordinary  care,  has  the 
same  force  and  eflFect  as  actual  knowledge.  Pennsylvania  Co.  v. 
Ehaugh,  152  Ind.  531,  633-535,  53  K  E.  763,  and  cases  cited ; 
Chicago,  etc.,  R.  Co.  v.  Olover,  159  Ind.  166,  62  N.  E.  11,  and 
cases  cited.  For  this  reason  two  of  the  instructions  given  to  the 
jury  were  erroneous. 

As  none  of  the  paragraphs  of  complaint  etates  a  cause  of 
action  under  the  Employers'  Liability  Act  of  1893  (§  7083, 
Bums'  Rev.  Stat.  1901),  it  is  unnecessary  to  decide  whether 
or  not  said  act,  or  any  part  thereof,  applies  to  street  and  inter- 
urban  railroads.  Eor  a  discussion  of  this  question,  see  Sams 
V.  St  Louis,  etc.,  R.  Co.  (Mo.),  73  S.  W.  686,  61  L.  B.  A.  475; 
Savannah,  etc.,  Co.  v.  Williams  (Ga.),  43  S.  E.  751,  61  L.  R 
A  249 ;  Dresser's  Employers'  Liability  Act,  §  80,  pp.  349,  350, 
and  cases  cited.  Other  questions  are  argued,  but,  as  they  may 
not  arise  on  another  trial  of  the  cause,  they  are  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
demurrer  to  each  paragraph  of  the  amended  complaint. 


Fort  Wayne  Traction  Co.  v.  Morvilius. 
(Indiana  —  Appellate  Court,  Divisioii  No.  1.) 

Ihjxtbt  to  Passengeb  AuoHniTo  moif  Cab  at  Danokbous  Placb;  Exca- 
vation iw  Street.i — Street  railway  companies  are  bound  to  use  the 
highest  degree  of  care  and  skill  and  the  utmost  foresight  in  the  per- 
formance of  their  duties  as  common  carriers  in  receiving,  transporting, 
and  discharging  their  passengers,  and  are  responsible  for  any  injury 

1.  PaMenger  afighting  in  nnaaft  place. —  The  relation  of  a  passenger  of  a 
street  car  terminates  upon  his  snoeeeding  in  getting  a  footing  upon  the  street 
whidi  he  can  maintain.    Nellis  Street  Railroad  Accident  Law,  p.  46.    After 
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to  a  passenger  through  neglect  of  any  reasonable  precaution  for  the 
prevention  of  such  injury.  So  where  a  street  railway  company  having 
knowledge  of  the  dangerous  condition  of  a  street  permits  a  passenger 
to  alight  without  informing  him  as  to  the  danger,  resulting  from  an 
excavation  in  a  street,  it  is  liable  for  the  injuries  caused  thereby. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  October  IZ,  1003. 
Reported   (Ind.  App.),  68  N.  E.  304. 

Barrett  &  Morris,  for  appellant. 

Henry  Colerick,  for  appellee. 

Opinion  by  Blaok^  J. 

The  appellee  recovered  judgment  against  the  appellant  for 
damages  for  a  personal  injury.  The  complaint  showed  at  length 
and  with  particularity  that  the  appellee  was  a  passenger  on  the 
car  of  the  appellant,  which  was  propelled  by  electricity  west- 

the  passenger  has  departed  from  the  car.  and  has  had  reasonable  time  and 
opportunity  to  avoid  further  danger  from  the  operation  of  the  car,  or  fur- 
ther necessity  of  relation  with  the  servants  of  the  carrier,  he  ceases  to  be 
a  passenger  and  stands  toward  the  carrier  as  one  of  the  general  public  6  Qyc. 
642,  and  cases  cited  in  note  44. 

But  a  street  car  company  is  liable  for  injuries  to  a  passenger  when  guilty 
of  negligence  in  respect  to  providing  a  safe  place  to  alight,  where  such  pas- 
senger fails  to  effect  a  landing  upon  the  street  and  falls  upon  the  parallel 
track,  as  a  result  of  his  attempt  to  land,  and  is  run  over  by  a  car  upon  such 
track.  Brunswick  k  N.  R.  Co.  v.  Moore,  101  Qa.  6S4,  28  S.  E.  1000;  Augusta 
R.  Co.  V,  Glover,  92  Ga.  132,  IS  S.  E.  406;  Louisville  R.  Co.  r.  Parke,  96 
Ky.  580,  29  S.  W.  465. 

Where  by  reason  of  the  old  rails  of  a  street  railroad  being  in  process  ot 
replacement  by  new  ones,  a  passenger  is  obliged  to  leave  its  car  before  reach- 
ing her  destination^  and  after  leaving  the  car  steps  on  one  of  a  number  of 
rails  laid  by  the  railroad  company  in  a  continuous  line  along  the  side  of  the 
street,  the  railroad  company  is  liable  to  the  same  extent  as  in  the  case  of  an 
injury  to  a  passenger.  Wells  r.  Steinway  Ry.  Co.,  IS  App.  Div.  (N.  Y.) 
180,  45  N.  Y.  Supp.  864. 

Where  a  street  railway  company  excavates  and  leaves  open  trenches  in  a  pub- 
lic street  it  owes  a  duty  to  the  traveling  public,  including  those  desiring  to 
alight  from  street  cars,  to  exercise  reasonable  care  to  guard  the  trenches  and 
give  notice  or  warning  of  the  danger.  Wolf  f.  Third  Ave.  R.  Co.,  67  App. 
Div.   (N.  Y.)   605.    And  where  a  carrier  is  bound  by  contract  to  pave  and 
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ward  on  Main  street,  and  had  paid  his  fare,  and  had  received 
from  the  conductor  a  transfer  ticket  entitling  him  to  be  carried 
on  another  caic  on  Calhoun  street  northward  from  its  intersec- 
tion with  Main  street,  between  9  and  10  o'clock  at  night.  The 
car  stopped  on  Main  street,  on  the  east  line  of  Calhoim  street, 
and  the  appellee  descended  for  the*  pnrpose  of  taking  the  other 
car,  then  waiting  for  passengers  so  transferred.  Main  street, 
at  that  place,  between  the  car  track  thereon  and  the  curb  of  the 
sidewalk,  upon  each  side  of  the  street,  had  been  dug  dowu 
and  excavated  more  than  eighteen  inches,  leaving  the  foundation 
or  bed  of  the  street  at  that  place  three  feet  below  the  nearest  step 
of  the  car.  The  appellee  had  not  been  in  that  part  of  the  city 
for  many  months,  and  did  not  know  of  such  condition  of  the  street* 
The  night  was  dark,  and  the  shadow  of  the  car  from  the  lights 
on  Calhoun  street  covered  the  excavation  at  the  place  of  the  steps. 
The  appellee  left  his  seat  and  went  to  the  car  step,  to  leave  the 

keep  in  repair  the  street  between  its  rails,  it  is  liable  to  a  person  for  injuries 
sustained  by  accidentally  stepping  into  a  hole  in  the  street  between  the  tracks, 
after  leaving  the  car,  where  the  hole  has  been  in  existence  and  visible  for  a 
^reek.    Mahnke  r.  New  Orleans,  etc.,  R.  Ck>.,  104  La.  411,  29  So.  52. 

In  the  eaae  of  Lee  v.  Boston  Elev.  Ry.  Ck>.,  1S2  Mass.  154,  65  N.  E.  822, 
a  street  railway  company,  in  excavating  under  the  direction  of  commissionera 
of  highways  for  the  purpose  of  laying  a  new  track,  made  a  ridge  of  earth 
between  its  trade  and  the  sidewalk,  and  a  passenger  in  alighting  from  a  ear 
stepped  on  the  ridge,  and  instead  of  going  toward  the  sidewalk  took  a  step 
toward  the  excavation,  and  the  earth  composing  the  ridge  gave  way,  causing 
her  to  fall,  it  was  held  that  the  defendant  was  guilty  of  negligence.  In 
the  case  of  Joslyn  v.  Milford,  etc.,  Ry.  Co.  (Mass.),  I  St.  Ry.  Rep.  323» 
67  N.  E.  866^  it  appeared  that  a  street  car  stopped  beyond  a  crossing  at  a 
place  where  the  carrier  had  exclusive  control  over  the  portion  of  the  highway 
next  to  the  tracks,  and  a  passenger  in  attempting  to  alight  was  injured  by 
aik  embankment  giving  way,  he  not  being  cautioned  as  to  the  security  of  the 
looting,  and  it  was  held  that  the  act  of  stopping  the  car  at  such  a  plaoa 
^Ming  an  implied  invitation  to  alight  and  an  implied  representation  that  the 
pUce  was  safe,  the  company  was  guilty  of  negligence. 

See  also  as  to  the  duty  of  street  railway  companies  to  provide  a  safe  place 
for  passengers  to  alight:  Leveret  v.  Shreveport  Belt  Line  Co.  (La.),  1  St« 
Hy.  Bep.  253  (and  note  on  page  254),  34  So.  579;  United  Railways  &  Eleo, 
Co.  t.  Woodbridge  (Md.),  1  St.  Ry.  Rep.  281,  55  Atl.  444;  Lynch  v,  St.  Louia 
Transit  Co.,  2  St.  Ry.  Rep.  322,  (Mo.  App.)  77  S.  W.  100;  Cotant  v.  Boone 
Sub.  Ry.  Co.,  2  St.  Ry.  Rep.  269,  (Iowa)   99  N.  W.  115. 
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car.  He  placed  his  left  foot  on  the  lowest  step^  and  reached  with 
his  right  foot  for  the  ground,  and  discovered  that  he  could  only 
reach  it  with  his  toe ;  and,  having  the  whole  of  his  weight  placed 
upon  his  left  foot,  he  could  not  remove  it  in  order  to  jump,  when 
by  reason  of  such  condition  his  body  became  overbiJanced,  and 
he  fell  to  the  ground  from  the  step,  upon  his  face  and  right 
hand,  striking  the  groimd  violently,  and  then  rolled  on  his  back, 
when,  upon  attempting  to  arise,  he  foimd  that  his  right  hand 
and  arm  were  useless  and  helpless  by  reason  of  the  f  alL  It  was 
alleged  that  the  appellant  knew,  and  ought  to  have  known,  that 
the  street  had  been  so  excavated  at  the  point  where  it  stopped  its 
car  for  its  passengers  to  alight,  but  that  the  appellant,  knowing 
of  such  dangerous  condition  of  the  street  at  that  point,  and 
knowing,  as  it  did,  that  it  was  dangerous  for  passengers  to  alight 
from  the  car  at  that  point,  carelessly  and  negligently  stopped  at 
that  point  for  its  passengers  to  leave  the  car,  knowing  of  the 
danger  as  aforesaid,  and  carelessly  and  negligently  did  so  without 
providing  any  light  or  other  warning  to  its  passengers,  and  that 
its  conductor  and  those  operating  its  car  negligently  and  care- 
lessly omitted  and  failed  to  warn  the  appellee  or  any  of  its  other 
passengers  on  that  car  of  such  dangerous  condition  of  the  street 
at  that  point  to  those  attempting  to  leave  the  car  there.  The 
complaint  contained  other  averments  relating  to  the  appellee's 
injury,  and  concerning  the  amount  of  damages. 

Counsel  for  appellant  have  discussed  the  complaint  and  the 
evidence,  and  an  instruction  which  the  court  refused  to  give  to 
the  jury.  The  substance  of  the  whole  discussion  is  thus  stated  in 
the  appellant's  brief:  "  The  record  in  this  case  presents  clearly 
and  cleanly  for  decision  this  question:  Where  an  electric 
[company]  operates  its  cars  on  tracks  in  a  city,  and  excavations 
are  made  by  the  city  on  parts  of  the  street  adjacent  to  such 
track,  is  it  the  duty  of  the  servants  of  the  railway  to  notify  pas- 
sengers alighting  from  the  cars  of  such  excavation,  when  the 
cars  are  stopped  to  let  off  passengers  immediately  opposite  such 
excavation?  We  insist  not."  The  case  to  which  counsel  have 
called  our  attention,  in  which  the  person  complaining  of  the 
common  carrier  of  passengers  was  injured  by  reason  of  the  defect- 
iveness of  the  street  after  having  alighted  from  the  conveyance, 
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and  while  proceeding  along  or  across  the  street,  and  where,  there- 
fore, the  relation  of  carrier  and  passenger  had  wholly  terminated, 
is  not  in  point  in  the  case  at  bar.  The  strict  obligation  of  the 
carrier  of  passengers  continues  not  merely  while  the  passenger 
is  being  received  and  being  carried,  but  also  while  he  is  leaving 
or  alighting  from  the  carriage  or  car  under  such  circimistances 
that  it  may  properly  be  said  of  him  that  he  is  being  so  discharged 
or  80  landed  by  the  carrier.  The  relation  of  carrier  and  passen- 
ger had  not  ceased  when  the  appellee  received  his  injury  under 
the  circumstances  detailed  in  the  complaint.  The  action  does  not 
proceed  upon  the  theory  of  responsibility  of  the  appellant  for  the 
excavated  and  dangerous  condition  of  the  street.  The  plaintiff 
does  not  rely  upon  the  theory  of  the  actionable  wrong  of  a  per- 
son or  corporation  in  producing  or  maintaining  such  a  condition 
of  the  street,  resulting  in  injury  as  stated  in  the  complaint ;  but 
the  case  proceeds  upon  the  theory  of  the  responsibility  of  the 
carrier  for  discharging  its  passengers  at  such  a  dangerous  place, 
of  whose  dangerous  character  it  knew  or  was  bound  to  take  notice, 
without  properly  guarding  him  from  injury,  or  warning  him  of 
the  danger  of  which  he  was  ignorant,  and  concerning  which, 
imder  the  circumstances,  he  was  not  bound  to  take  notice.  The 
suggestion  of  the  appellant  concerning  the  nature  of  the  action 
is  palpably  erroneous.  The  appellant,  through  its  servants  in 
charge  of  the  car,  having  knowledge  of  the  condition  which 
rendered  the  alighting  in  the  dark  from  the  car  dangerous  for 
passengers  who  were  ignorant  of  the  excavation,  owed  the  pas- 
senger the  duty  of  taking  reasonable  precautions  or  giving  reason- 
able warning  for  the  protection  of  the  passenger.  Common  car- 
riers of  passengers,  including  street  railway  companies,  are  bound 
to  exercise  the  highest  degree  of  care  and  skill  and  the  utmost 
foresight  in  the  performance  of  their  duty  as  carriers,  in  receiv- 
ing, transporting,  and  discharging  their  passengers,  and  are  re- 
sponsible for  any  injury  to  a  passenger  through  neglect  of  any 
reasonable  precaution  for  the  prevention  of  such  injury.  Citizens' 
St  B.  Co.  V.  Twiname,  111  Ind.  587,  13  N.  E.  65. 
Judgment  affirmed. 
15 
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Indianapolis  &  Greenfield  Rapid  Transit  Co.  v.  Haines. 
(Indiana  —  Appellate  Court,  Division  No.  1.) 

1.  IvjUKoa  Caubid  bt  Hobsbs  FliioHTBinD)  BT  AovBBnsiifo  Bakiccb  At- 

tached TO  Cab.1 — The  plaintiff  alleged  that  he  was  injured  because  of 
his  horses  taking  fright  at  a  banner  attached  for  advertising  purposes 
to  a  street  car  of  the  defendant,  which  banner  was  so  constructed  as  to 
attract  the  notice  of  and  frighten  horses  unaccustomed  thereto. 

2.  CoifTBiBXTTOBT  Nkouobnce;  Bubdkn  OF  Pboof. —  An  instruction  that  the 

burden  is  upon  the  defendant  to  prove  contributory  negligence,  if  any, 
upon  the  part  of  the  plaintiff,  while  erroneous,  cannot  be  deemed  harm- 
ful where  there  was  no  evidence  showing  that  the  plaintiff  waa  guilty 
of  contributory  negligence. 

3.  IifSTBUOTioif  A8  TO  Thbobt  OF  PiAiirTifF's  Causb  OF  ACTION. —  An  in- 

struction to  the  effect  that  if  the  plaintiff  recovers  he  must  recover  upon 
the  theory  of  his  complaint,  and  that  he  must  prove  by  a  fair  prepon- 
derance of  all  the  evidence  given  in  the  cause  that  such  horses  were 
frightened  at  the  sign  and  banner  on  the  car,  and  not  from  any  other 
cause,  and  that  it  was  not  necessary  to  the  proper  and  successful  opera- 
tion of  said  railroad  that  the  defendant  should  have  placed  said  sign 
and  banner  on  the  car,  is  not  err<meous,  although  it  might  be  said  to  be 
incomplete. 

4.  Evidencb  as  TO  Size  of  Baniieb. —  Where  it  appeared  that  all  the  banners 

used  to  advertise  the  particular  object  were  of  the  same  size,  testimony 
of  witnesses  other  than  the  plaintiff  as  to  the  sise  and  character  oi 
these  banners  is  admissible. 
6.  Evidence  as  to  Cause  of  Hobses'  Fbight. —  The  evidence  as  to  the  cause 
of  the  horses*  fright  was  considered  and  deemed  sufficient  to  support 
the  conclusions  reached  by  the  jury. 

Appeal  by  defendant  from  judgment  in  favor  of  plaintiff.    Decided  December 
10,  1903.    Reported  (Ind.  App.),  69  N.  E.  187. 

Wm.  A.  Brown  and  Binford  &  Walker,  for  appellant 

Forhner  &  Forkner  and  Marsh  &  Cook,  for  appellee. 

Opinion  by  Robinson,  J. 

Suit  for  personal  injuries.  Appellee  avers  in  his  complaint 
that  the  appellant's  track  runs  along  and  upon  a  public  highway 

1.  As  to  horses  frightened  by  negligent  operation  of  street  car,  see: 
Lincoln  Traction  CJo.  t?.  Moore,  2  St.  Ry.  Rep.  642,  and  note,  (Nebr.)  97  N.  W. 
605;  Adait  v,  Catskill  Elec.  Ry.,  2  St.  Ry.  Rep.  786,  88  App.  Div.  (N.  Y.) 
167,  84  N.  Y.  Supp.  393;  Cameron  v.  Jersey  City,  etc.,  St.  Ry.  Co.,  2  St.  Ry. 
Rep.  732,  (N.  J.  L.)  57  Atl.  417;  Knoxville  Traction  Co.  r.  Mullens,  2  St 
Ry.  Rep.  875  (Tenn.)  76  S.  W.  890;  Romine  r.  San  Antonio  Traction  Co^ 
2  St.  Ry.  Rep.  898,  (Tex.  Civ.  App.)  77  S.  W.  35. 
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known  as  the  "Old  National  Road;''  that  appellant's  cars  are 
propelled  by  electricity,  and  the  usual  speed  at  which  the  cars  are 
nin  is  about  twenty-five  miles  per  hour;  that  on  the  8th  day  of 
October,  1900,  appellee  was  driving  along  the  highway  in  a 
spring  wagon,  with  a  top  attached,  drawn  by  one  horse;  that  he 
was  driving  in  a  prudent  and  careful  manner,  and  had  the  horse 
completely  imder  his  control;  that  while  so  driving  one  of  ap- 
pellant's cars  approached  appellee,  which  car  had  attached  to  the 
front  end  thereof  a  large  banner,  composed  of  white  cloth  or 
muslin,  upon  which  were  printed  large,  black  letters,  advertising 
a  street  carnival  which  was  at  that  time  about  to  be  given  or  was 
being  held  in  the  city  of  Indianapolis ;  that  the  place  where  ap- 
pellee received  his  injuries,  as  hereinafter  stated,  was  in  the  public 
highway,  and  upon  the  railroad  track,  at  a  point  about  three  and 
one-half  miles  west  of  the  city  of  Greenfield,  to  which  place  appel- 
lee was  traveling;  that  the  body  of  the  car  was  painted  a  light 
ocher,  "  which  was  a  strong  background  for  displaying  the  banner 
or  advertisement,  which,  together  with  the  motion  and  speed  of  the 
ear,  agitated  the  same  in  such  a  manner  as  rendered  it  highly 
dangerous,  and  well  calculated  to  attract  the  notice,  and  frighten 
horses  unaccustomed  thereto,"  passing  along  the  highway;  that 
appellee's  horse  was  gentle,  and  accustomed  to  the  approach  and 
passage  of  cars  in  the  ordinary  way,  but  was  not  accustomed  to 
the  carrying  of  any  extraordinary  contrivances  for  the  purpose 
of  attracting  the  attention  of  the  public ;  that  the  banner  was  not 
necessary  for  the  proper  management  or  running  of  the  car,  or 
in  any  manner  required  in  the  operation  of  the  road,  but  was  a 
method  negligently  and  carelessly  adopted' and  being  used  by  the 
appellant  of  advertising  the  street  carnival  along  its  route;  that 
when  appellee  observed  the  approach  of  the  car,  anticipating  that 
the  horse  might  become  frightened,  he  had  the  horse  under  com- 
plete control,  but,  when  the  horse  saw  the  same  rapidly  approach- 
iiig,  he  became  and  was  frightened  by  such  sign,  and  became  im- 
controllable,  turned  upon  the  railroad  track,  and  upset  the  wagon 
in  which  appellee  was  sitting,  throwing  appellee  upon  the  track 
and  under  the  wagon,  all  through  the  fault,  negligence,  and  care- 
lessness of  the  appellant  as  aforesaid;  that  appellee,  through  the 
appellant's  '^  fault,  negligence,  and  carelessness  as  aforesaid,"  sus- 
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tained  serious  and  permanent  injuries.  The  theory  of  the  plead- 
ing is  that  the  injury  was  caused  by  reason  of  appellee's  horse 
becoming  frightened  at  a  sign  or  banner  on  the  car  which  appel- 
lee met  while  driving  along  the  highway,  and  that  the  sign  or 
banner  was  not  necessary  to  the  operation  of  the  car.  It  is  aver^ 
red  that  the  banner,  together  with  the  speed  and  motion  of  the 
car,  which  agitated  the  banner,  made  it  dangerous,  and  calculated 
to  attract  the  notice  of  and  frighten  horses  unaccustomed  thereto, 
passing  along  the  highway ;  that  the  banner  was  not  necessary  in 
the  proper  management  and  running  of  th^  car,  or  in  any  manner 
required  in  the  operation  of  the  road,  but  was  purely  a  method 
negligently  and  carelessly  adopted  and  being  used  by  appellant 
of  advertising  a  street  carnival  along  its  route.  The  complaint 
suflSciently  shows  appellant's  negligence,  and  states  a  cause  of 
action. 

It  is  argued  that  certain  instructions  were  erroneous,  and  that 
certain  evidence  was  erroneously  excluded. 

The  court  gave  the  following  instruction:  "(4)  The  burden 
is  upon  the  defendant  to  prove  contributing  negligence,  if  any, 
upon  the  part  of  the  plaintiff."  In  Indianapolis,  etc.,  Ry.  Co. 
V.  Taylor,  158  Ind.  274,  63  N".  E.  456  —  an  opinion  writtoi  since 
the  case  at  bar  was  tried  —  an  instruction  reading,  "But  the 
burden  of  proving  contributory  n^ligence  on  the  part  of  the 
plaintiff  rests  on  the  defendant,"  was  held  erroneous.  **  It  is 
sufficient,"  said  the  court  in  that  case,  "  to  call  attention  to  the 
inaccuracy  of  any  instruction  that  requires,  in  express  terms  or 
impliedly,  that  the  contributory  negligence  of  a  plaintiff  must  be 
proved  by  the  defendant.  The  jury  should  be  informed  that  it 
is  sufficient  if  the  contributory  negligence  of  the  plaintiff  is 
proved  by  a  preponderance  of  the  evidence,  without  regard  to 
whether  such  evidence  was  given  by  the  plaintiff  or  defendant,  or 
by  both."  In  the  above  case  it  was  said  that  an  examination  of 
the  record  might  show  that  the  giving  of  the  instruction  did  not 
mislead  the  jury,  and  was  harmless  error;  and  it  was  there  held 
that,  as  the  judgment  should  be  reversed  because  of  other  errone- 
ous instructions,  it  was  not  necessary  to  examine  the  record  for 
that  purpose.  A  careful  examination  of  the  evidence  in  the  case 
at  bar  fails  to  disclose^  any  evidence  given  by  appellee  or  his  wit- 
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nesses  that  could  be  construed  as  showing  contributory  negligence 
on  the  part  of  appellee.  The  court  properly  instructed  the  jury 
that  if  appellee  was  injured  as  alleged,  and  appellant's  n^li- 
gence  was  the  proximate  cause  of  the  injury,  he  could  not  recover, 
if  by  his  own  fault  or  negligence  he  contributed  thereto.  As  there 
was  no  evidence  given  by  appellee  or  his  witnesses  that  could 
reasonably  be  said  to  show  contributory  n^ligence,  and  as  the 
only  evidence  upon  that  question  was  from  appellant's  witnesses, 
we  must  conclude  that,  while  the  instruction  woidd  seem  to  be 
erroneous  under  the  above  ruling,  the  error  in  giving  it  was 
not  harmful  to  appeUant.  See  Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93  U.  S.  291,  23  L.  Ed.  898,  and  cases  cited  in  note  pages  969, 
970;  Washington,  etc.,  R.  Co.  v.  Tobriner,  147  U.  S.  571,  13 
Sup.  Ot  657,  37  L.  Ed.  284. 

Complaint  is  made  of  the  following  instruction :  "  The  theory 
of  the  plaintiffs  cause  is  that  his  injury  was  caused  by  reason 
of  his  horse  being  frightened  at  a  sign  or  banner  on  the  front 
end  of  the  car  of  defendant,  which  he  met  while  driving  said 
horse  on  said  highway,  and  that  said  sign  and  banner  was 
not  necessary  to  the  operation  of  said  car.  If  the  plaintiff  re- 
covers, he  must  recover  upon  the  theory  of  his  complaint,  and 
miless  it  is  prov^i  by  a  fair  preponderance  of  all  the  evidence 
given  in  the  cause  that  such  horse  became  frightened  at  the  sign 
and  banner  on  said  car,  and  not  from  any  other  cause,  and  that 
it  was  not  necessary  to  the  proper  and  successful  operation  of  said 
nilroad  that  the  defendant  should  have  placed  said  sign  and 
banner  on  said  car."  The  instruction  might  be  said  to  be  incom- 
plete, but  is  not  for  that  reason  erroneous.  It  purports  only  to 
give  briefly  the  theory  of  appellee^s  cause  of  action,  and  does 
not  undertake  to  enumerate  the  facts  necessary  to  be  proven  to 
otitic  appellee  to  recover.  When  taken  in  connection  with  the 
other  instructions  given,  there  is  nothing  in  it  that  would  tend 
to  mislead  the  jury. 

Instruction  No.  8  given  by  the  court  is  as  follows :  "  If  the 
defendant  was  operating  an  interurban  railroad  on  and  along  a 
public  highway,  and  if,  while  running  its  cars  along  and  upon 
its  said  railroad,  plaintiffs  horse  became  frightened  at  the  run- 
ning of  said  car,  or  at  the  appearance  of  said  car,  aside  from 
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aaid  sign  or  banner^  and  said  car  was  being  run  and  operated 
in  the  ordinary  way  of  operating  said  car,  then  the  court  instructs 
you  that  such  fright  of  said  horse  under  such  condition  could  not 
be  chargeable  to  the  defendant."  It  would  be  a  strained  construc- 
tion of  the  language  used  in  this  instruction  to  say  that  the  jury 
would  understand  it  to  mean  that  appellee  might  recover  if  his 
horse  became  frightened  at  the  running  of  the  car  unless  it  was 
shown  that  the  car  was  being  run  and  operated  in  the  ordinary 
way  of  operating  the  car.  The  court,  in  other  instructions,  cor- 
rectly told  the  jury  the  theory  of  appellee's  action,  and  correctly 
enumerated  the  facts  necessary  to  be  proven  by  appellee  to  en- 
title him  to  recover.  A  careful  consideration  of  the  instructions 
discloses  nothing  prejudicial  to  appellant.  The  instructions  re- 
quested and  refused,  so  far  as  applicable,  were  included  in  those 
given  by  the  court.  The  instructions  given  by  the  court  are  suf- 
ficiently full,  and  are  clear,  concise,  and  brief  —  a  practice  to  be 
commended  in  instructing  juries. 

Complaint  is  made  of  certain  evidence  admitted,  and  excluding 
certain  evidence  oflFered  by  appellant.  Appellee  testified  that 
the  banner  at  which  the  horse  became  frightened  was  an  advertise- 
ment of  the  carnival  at  Indianapolis,  and  was  about  three  feet 
square.  Certain  witnesses  introduced  by  appellee  testified  as  to 
the  size  of  these  carnival  banners,  or  advertisements  of  the  car- 
nival. Their  examination  in  chief  was  confined  to  a  description 
of  these  particular  banners  or  advertisements,  and  it  seems,  from 
the  evidence,  that  all  these  carnival  banners  or  advertisements 
were  alike.  There  was  no  error  in  permitting  these  witnesses  to 
describe  the  banner  or  advertisement.  The  court  stated  that 
similarity  could  not  be  proven,  but  that  it  could  be  shown  the 
kind  of  banners  that  were  on  the  cars  for  the  purpose  of  proving 
the  kind  of  banner  in  question.  The  evidence  of  these  witnesses 
upon  direct  examination  was  not  to  the  effect  that  different  ad- 
vertisements were  used  on  other  cars  at  the  time  of  the  accident 
and  subsequent  thereto.  Upon  cross-examination  by  appellant, 
statements  were  made  by  the  witnesses,  in  answer  to  .questions, 
concerning  other  banners  on  the  cars  during  the  same  week.  Ex- 
cluding evidence  afterward  offered  by  appellant  for  the  purpose 
of  contradicting  these  statements  was  not  reversible  error.     It 
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was  not  the  theory  of  the  complaint  that  an  unusual  banner  was 
being  carried  at  the  time,  but,  as  stated  by  the  court  in  an  instruc- 
tion, it  was  that  the  injury  was  caused  by  reason  of  the  horse 
becoming  frightened  at  a  sign  or  banner  on  the  front  end  of  the 
car  which  he  met  on  the  highway,  and  that  the  sign  or  banner 
was  not  necessary  to  the  operation  of  the  car.  The  jury  answered 
to  interrogatories  that  the  advertisement  on  the  front  end  of  the 
car  was  twenty-two  by  thirty  inches,  made  of  white  paper,  with 
black  letters  and  figures  for  dates ;  that  the  evidence  shows  that  the 
horse  became  frightened  at  the  advertisement;  that  the  car  was 
about  200  feet  away  from  appellee  when  the  horse  first  became 
frightened,  and  was  about  100  feet  away  when  the  accident  hap* 
pened ;  that  the  car  was  standing  still,  and  had  been  standing  a  few 
seconds,  when  the  accident  occurred ;  that  appellant's  track  was  on 
the  south  side  of  the  highway,  which  was  eighty  feet  wide,  and 
practically  level ;  that  appellee  could  not  have  driven  north  of  the 
graveled  part  of  the  road,  and  by  so  doing  have  avoided  the  in- 
jury; that  appellee  was  not  attempting  to  force  the  horse  into 
close  proximity  to  the  track.  There  is  evidence  to  support  the 
conclusions  reached  by  the  jury.  What  did  in  fact  frighten  the 
horse  was  a  question  solely  for  the  jury.  There  is  some  evidence 
authorizing  the  jury  to  conclude  as  it  did.  We  cannot  interfere 
with  the  conclusion  there  reached.  We  find  no  error  in  the  record 
authorizing  a  reversal 
Judgment  a£Srmed. 


Union  Traction  Co.  v.  YandercooTc. 

(Indiana  — Appellate  Court,  Diyiaion  Ko.  1.) 

1.  CouiBiON  WITH  Vehiclb  CaossiifQ  TiucK;  Failuib  to  Stop  Bctoni 
CnossnTG.i — The  plaintiff,  while  attempting  to  drive  across  the  tracks 
of  the  defendant^  was  struck  by  one  of  its  cars  and  Injured.  It  was 
aUeged  that  at  the  time  he  attempted  to  cross  no  car  could  be  seen  or 
heard,  although  he  could  see  for  a  distance  of  128  feet  up  the  track; 
that  the  car  was  approaching  at  a  speed  of  at  least  forty  miles  an  houri 

1.  Duty  to  stop  before  crossing  track. —  Persons  driving  across  street  rail* 
way  tracks  are  not  obliged,  as  a  matter  of  law,  to  stop,  look,  and  listen  before 
crossing,  unless  there  are  some  circumstances  which  would  make  it  ordi* 
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that  no  signal  or  warning  was  given;  that  the  car  was  more  than  250 
feet  away  when  the  plaintiff  first  drove  his  horse  upon  the  crossing; 
that  the  car  could  have  been  stopped  within  a  distance  of  seventy-five 
feet  at  any  time  after  the  plaintiflTs  horse  had  gone  upon  the  track. 
It  was  held  that  the  allegations  were  suflScient  to  establish  n^ligence 
on  the  part  of  the  defendant.  Under  the  circumstances  it  was  the  motor- 
man's  duty  to  stop  the  car  if  necessary  to  prevent  an  accident,  and  the 
plaintiff's  failure  to  stop  before  crossing  the  track  was  not  contribu- 
tory negligence  as  a  matter  of  law. 
2.  EviDENCB  AS  TO  SpEED. —  The  question  being  in  dispute  as  to  whether  the 
car  was  running  at  a  high  and  dangerous  speed,  and  as  to  whether  such 
speed  was  so  great  as  to  constitute  negligence,  it  was  proper  to  admit 
evidence  as  to  the  speed  of  the  defendant's  cars  at  the  place  where  the 
accident  occurred  for  ten  days  prior  to  such  accident. 

Appeal  by  defendant   from   judgment   for   plaintiff.     Decided   January    15, 
1904.    Reported  (Ind.  App.),  69  N.  E.  486. 

James  A.  Van  Osdol,  Wm.  A,  KUtinger,  Arthur  W.  Brady, 
and  Bollin  Warner,  for  appellant, 

Bingham  &  Long,  for  appellee. 

Opinion  by  Robinson,  J. 

Suit  by  appellee  for  personal  injuries.  The  complaint,  which 
was  held  sufficient  against  a  demurrer  for  want  of  facts,  avers, 
in  substance,  that  an  ordinance  limited  the  speed  of  appellant's 
cars  to  ten  miles  an  hour  between  street  crossings,  and  to  six 
miles  an  hour  at  crossings;  that  appellant^s  track  crossed  White 
river  on  a  bridge  parallel  with,  and  immediately  north  of  High 
street  wagon  bridge ;  that  at  a  point  about  sixty-eight  feet  south- 
east of  the  south  end  of  these  bridges  appellant  maintained  a  pub- 
lic street  crossing  across  its  tracks,  leading  from  High  street,  a 
principal  street ;  that  on  account  of  the  close  proximity  of  the  two 

narily  prudent.  Cincinnati  St.  R.  Ck).  t?.  Whitcomb,  66  Fed.  915.  Ordinary 
care  to  discover  an  approaching  street  car  by  looking  and  listening  is  all 
that  is  required  of  a  driver.  Stanley  t?.  Cedar  Rapids  R.  Co.  (Iowa),  93 
N.  W.  489.  For  cases  reported  in  this  series  relating  to  the  duty  to  look  and 
listen  before  crossing  a  street  railway  track  in  front  of  an  approaching  car 
see  note  to  Chicago  City  Ry.  t?.  O'Donnell,  ante^  page  172. 

Evidence  as  to  speed. —  As  to  opinion  evidence  relating  to  speed  of  street 
cars,  see  note  to  Reagan  t?.  Manchester  St.  Ry.  Co.,  po«^  page  662. 
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Lridges,  and  the  maimer  of  their  construction,  a  person  traveling 
northwest  on  high  street  could  not  see  an  approaching  car  for  more 
than  160  feet  northwest  of  the  bridge,  and  while  it  was  crossing 
the  bridge,  and  until  it  came  within  sixty  feet  of  the  southeast  end ; 
that  appellee  was  unable  to  see  the  car  until  it  reached  a  point 
sixty  feet  northwest  of  the  south  end  of  the  bridge  as  he  entered 
upon  the  crossing,  all  of  which  appellant  knew;  that  appellant 
at  aU  times,  except  when  appellee  was  injured,  sounded  the  gong 
upon  approaching  the  crossing,  which  appellee  knew;  that  appel^ 
lee,  seated  in  a  rubber-tired,  open,  single  road  wagon,  with  due 
care  and  caution,  looked  and  listened  for  cars  before  going 
upon  the  crossing;  that  no  car  could  be  seen  or  heard  by  appellee, 
though  he  could  see  a  distance  of  128  feet  up  the  track;  that  at 
the  time  there  was  no  car  within  250  feet  of  the  crossing;  that 
the  car  had  approached  sufficiently  near  to  be  obscured  by  the 
bridge  when  appellee  entered  upon  the  crossing;  that,  because  of 
the  wind,  appellee  was  unable  to  hear  the  approach  of  the  car 
when  more  than  150  feet  from  the  crossing;  that,  while  looking 
and  listening,  appellee  started  across  the  crossing,  when  appellant, 
by  its  servants,  negligently  and  wrongfully,  without  sounding  the 
gong  or  giving  any  signal  or  warning,  ran  the  car  at  a  speed  of 
forty  miles  an  hour  at  and  against  appellee,  whereby  he  was  in- 
jured ;  that  after  he  saw  the  car  he  unsuccessfully  tried  to  avoid 
being  struck;  that  appellant's  motorman  in  charge  of  the  car 
saw  appellee's  horse  upon  the  crossing  when  the  car  was  over  200 
feet  away;  that  the  car  was  more  than  250  feet  away  when  ap- 
pellee first  drove  his  horse  upon  the  crossing;  that  the  car  could 
have  been  stopped  within  a  distance  of  75  feet  at  any  time  after 
appellee's  horse  entered  upon  the  track  at  the  crossing;  that  ap^ 
pellee's  injury  was  the  result  of  appellant's  negligence  in  running 
the  car  at  the  imlawf  ul  rate  of  speed,  not  keeping  the  same  under 
proper  control,  and  in  not  stopping  the  same  before  reaching 
the  crossing,  all  without  appellee's  fault  or  negligence.  We  do 
not  think  the  complaint  open  to  the  objection  that  the  particular 
averments  of  what  appellee  did,  show  his  own  n^ligence  con- 
tributed to  his  injury.  It  is  averred  that  he  looked  and  listened 
&8  he  approached  the  crossing,  and  that,  as  he  started  to  cross, 
there  was  no  car  within  260  feet  of  the  crossing.     He  did  not 
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know  that  a  car  was  approaching.  No  gong  was  sounded,  nor 
warning  given.  Under  the  circumstances  existing  at  the  time, 
he  had  the  right  to  assume  that  he  could  safely  pass  over  the 
crossing.  But  it  cannot  be  said,  as  matter  of  law,  under  the  cir- 
cumstances surrounding  appellee  at  the  time,  that  he  was  negli- 
gent in  attempting  to  cross  over  the  crossing.  In  determining 
his  conduct  at  the  time,  he  could  not  be  held  to  presmne  that,  if 
a  car  did  approach  the  crossing,  it  would  be  running  at  a  high 
and  dangerous  rate  of  speed.  From  the  averments  it  appears  that 
there  was  no  car  near  when  appellee  started  over  the  crossing. 
It  is  averred  that  the  motorman  saw  appellee's  horse  upon  the 
crossing  when  the  car  was  200  feet  away,  and  that  the  car  could 
have  been  stopped  within  a  distance  of  seventy-five  feet  at  any  time 
after  the  horse  entered  upon  the  crossing.  Under  such  circum- 
Btances,  it  was  the  motorman's  duty  to  stop  the  car,  if  necessary 
to  prevent  an  accident  It  is  not  every  act  of  n^ligence  on  the 
part  of  a  person  injured  that  will  defeat  a  recovery,  but  only 
Buch  negligence  as  materially  contributes  to  the  accident.  Citi- 
zens' St.  By.  V.  Abright,  14  Ind.  App.  433,  42  N.  E.  238,  1028. 
The  complaint  states  a  cause  of  action. 

The  jury  answered  interrogatories  that  the  accident  happened 
at  a  public  crossing,  which  all  cars  approached  from  the  north- 
west, running  every  twenty  minutes,  which  appellee  knew.  Ap- 
pellee drove  northwest  at  seven  or  eight  miles  an  hour  until  he 
turned  to  cross  the  tracks,  when  he  was  going  five  or  six  miles 
an  hour.  The  car  which  struck  appellee  was  about  100  feet  from 
the  southeast  end  of  the  bridge  when  appellee  started  to  turn  his 
horse  to  cross  the  tracks. .  The  crossing  was  sixty-seven  feet  from 
the  southeast  end  of  the  bridge.  After  appellee  turned  his  horse 
to  cross  the  tracks,  and  before  the  horse  entered  upon  the  cross- 
ing, appellee  looked  and  listened  for  a  car,  but  did  not  stop  his 
horse.  The  cars  stopped  regularly  at  the  crossing  to  take  on  and 
discharge  passengers.  Appellee  knew  that  the  sides  of  the  two 
bridges  obscured  to  some  extent  the  view  of  a  car  approaching 
from  the  northwest.  He  did  not  know  the  rate  of  speed  at  which 
cars  approached  and  ran  over  the  crossing.  "(75)  If  plaintiff 
had  stopped  and  looked  to  the  northwest,  along  said  railroad,  at 
any  time  after  he  began  to  turn  his  horse  to  the  right,  and  before 
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kifl  liOTse  entered  upon  said  railroad  track,  could  he  have  seen 
the  approaching  car  in  time  to  have  avoided  the  injury  ?     Ans. 
Yes;  if  he  had  stopped."     "(77)  If  plaintiflF  had  stopped  and 
listened  for  an  approaching  car  at  any  time  on  said  occasion 
when  within  ten  feet  of  the  point  where  he  began  to  turn  to  go 
over  said  crossingy  and  before  his  horse  entered  upon  the  same, 
could  he  have  heard  said  car  in  time  to  have  avoided  the  injury  t 
Ans.  Yes ;  if  he  had  stopped,"    We  think  it  unnecessary  to  enter 
upon  a  discussion  as  to  whether  these  answers  show  that  appel* 
lanf s  failure  to  stop  before  reaching  the  crossing  was  a  want  of 
due  care  on  his  part,  as  the  jury  answered  other  interrogatories 
as  follows:     "(76)  Did  plaintiff  on  that  occasion  at  any  time 
after  he  turned  to  the  right,  and  before  his  horse  entered  upon 
said  crossing,  stop  and  look  to  the  northwest  for  an  approaching 
ear?    Ans.  He  looked,  but  did  not  stop."    "(66)  If  the  plaintiff 
had  looked  on  that  occasion  to  the  northwest  at  any  time  after 
he  had  turned  his  horse  to  the  right,  and  before  his  horse  entered 
upon  the  tracks  of  said  street  railway,  could  he  have  seen  the 
approaching  car  in  time  to  have  avoided  the  injury?     Ans.  No. 
(67)  If  plaintiff  had  stopped  his  horse  at  any  time  on  that  occa- 
sion after  he  reached  the  point  where  he  turned  to  the  right  to 
cross  said  tracks,  and  before  his  horse  entered  upon  the  same, 
could  he,  by  either  looking  or  listening,  have  learned  that  a  car 
"Was  approaching,  in  time  to  have  avoided  the  injury  ?    Ans.  No." 
Authorities  need  not  be  cited  in  support  of  the  propositions  that 
the  general  verdict  determines  all  material  issues  in  appellee^s 
favor;  that  all  reasonable  presumptions  will  be  indulged  in  favor 
of  the  general  verdict,  and  none  indulged  in  favor  of  the  answers 
to  the  interrogatories;  that,  if  the  answers  are  to  control,  they 
must  be  in  irreconcilable  conflict  with  the  general  verdict;  that, 
if  answers  are  antagonistic  or  inconsistent,  they  neutralize  each 
other,  and  will  be  disregarded ;  and  that  the  answers  override  the 
general  verdict  only  when  both  cannot  stand,  the  conflict  being 
8uch  as  to  be  beyond  the  possibility  of  being  removed  by  any  evi- 
dence admissible  under  the  issues. 

When  appellee  turned  to  go  upon  the  crossing,  the  car  was  more 
than  160  feet  away.  He  did  not  know  a  car  was  approaching  at 
llie  rate  of  forty  miles  per  hour.    HEad  he  seen  the  car  when  that 
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distance  away,  and  there  was  nothing  to  lead  him  to  believe  that 
it  was  running  any  faster  than  the  ordinary  rate  of  speed,  his 
attempt  to  cross  the  track  in  front  of  the  car  would  not  have 
been,  as  matter  of  law,  negligence.    An  attempt  to  cross  in  front 
of  a  street  car  running  at  an  ordinary  rate  of  speed,  fifty  feet 
distant,  is  not,  as  matter  of  law,  negligence.     Wells  v.  Brooklyn, 
etc.  By.  Co.,  58  Hun,  389,  12  N.  Y.  Supp.  67.     Appellee  had 
the  right  to  cross  the  track,  and  his  right  was  not  inferior  to  ap- 
pellant's right  to  pass  over  the  crossing.     Each  was  required  to 
exercise  his  right  so  as  not  to  interfere  with  the  right  of  the  other. 
Citizens'  St.  B.  Co.  v.  Damm,  26  Ind.  App.  511,  58  N.  E.  564. 
In  Cincinnati  St.  By.  Co.  v.  Whitcomb,  66  Fed.  915,  14  C.  C.  A. 
183,  it  is  held  that  it  is  not  the  law  that  persons  crossing  street 
railway  tracks  in  a  city  are  obliged  to  stop,  as  well  as  look  and 
listen,  before  going  over  such  tracks,  unless  there  is  some  circum- 
stance which  would  make  that  ordinarily  prudent.      See   also 
O'Neal  V.  Dry  Dock,  etc.,  B.  Co.  (N.  Y.),  29  N.  E.  84;  Evans- 
ville,  etc.,  B.  Co.  v.  Gentry,  147  Ind.  408,  44  K  E.  311,  37  L.  R 
A.  378,  62  Am.  St.  Rep.  421.     The  rule  is  well  settled  that  a 
street  railway  crossing  is  a  place  of  danger,  and  that  a  person 
approaching  such  a  crossing  is  required  to  use  the  caution  of  an 
ordinarily  prudent  person.     He  must  look  and  listen  before  at- 
tempting to  cross,  but  whether  he  must  stop  must  depend  upon 
the  circumstances  of  the  particular  case.     See  Marchal  v.  Indian- 
apolis  St.  By.  Co.,  28  Ind.  App.  133,  62  N.  E.  286,  and  cases 
there  cited.     While  the  failure  of  those  in  charge  of  the  car  to 
give  the  required  signals  would  not  excuse  appellee  from  the  exer- 
cise of  due  care,  yet  the  jury  might  consider  that  fact,  in  connec- 
tion with  all  the  circumstances  attending  the  accident,  in  passing 
upon  the  conduct  of  appellee.    Louisville,  etc.,  B.  Co.  v.  Williams, 
20  Ind.  App.  576,  51  N.  E.  128.    The  jury  found  by  the  general 
verdict  that  appellee  was  in  the  exercise  of  due  care,  and  the 
interrogatories  cannot  be  said  to  be  inconsistent  with  that  finding. 
Witnesses  were  permitted  to  testify,  over  appellant's  objection, 
as  to  the  speed  of  appellant's  cars  at  the  place  in  question  for 
ten  days  preceding  the  accident.    The  complaint  averred  that  the 
car  was  running  at  the  high  and  dangerous  speed  of  forty  miles 
an  hour.    The  question  before  the  jury  was  whether  the  speed  of 
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the  car  at  the  time  and  place  of  the  accident  was  so  great  as  to 
amoimt  to  negligence.  There  was  some  conflict  as  to  the  rate  of 
speed  of  the  particular  car.  Under  such  circumstances,  it  has 
been  held  in  this  State  that  the  evidence  above  complained  of  is 
tdmissible.  In  Chicago,  etc.,  R.  Co.  v.  Spilker,  134  Ind.  380, 
33  N.  E.  280,  34  N.  E.  218,  the  precise  question  here  presented 
was  determined  adversely  to  appellant  In  that  case  the  court 
said:  "We  do  not  think  this  evidence  prejudiced  the  case  of 
appellant.  The  accident  occurred  on  the  18th  day  of  October. 
The  question  before  the  jury  was  whether  the  speed  of  the  train 
on  that  day,  at  the  time  and  place  of  the  accident,  was  so  great 
as  to  amotmt  to  n^ligence  on  the  part  of  appellant.  There  was 
some  variation  in  the  evidence  as  to  the  exact  rate  of  speed  on 
that  occasion.  The  evidence  here  objected  to  was  by  way  of 
comparison,  that,  by  knowing  how  the  vestibule  train  ran  on 
other  days  about  that  time,  particularly  close  before  the  day 
of  the  accident,  the  jury  might  have  some  aid  in  judging  how  fast 
the  train  did  run  on  the  day  in  question.^'  The  doctrine  of  the 
tbove  case  has  not  been  overruled.  It  is  applicable  to  the  point 
in  question,  and  is  controlling  here. 
Judgment  affirmed. 


Indianapolis  Street  Railway  Co.  v.  Darnell. 

(Indiana  — AppeUate  Court,  BiviBion  No.  2.) 

1.  GoLusiON  wrrH  Vehicle;  Circuhstaittial  Eyn>ENCE.i — The  plaintiff,  a 
milkman,  while  driving  his  wagon  along  the  defendant's  trades  was  in- 
jured by  a  collision  with  one  of  its  cars.  The  wagon  was  inclosed  with 
doors  in  the  eenter,  one  on  each  side.  From  t£e  evidence  it  appeared 
that  the  plaintiff  looked  back  a  number  of  times  to  see  whether  a  car 
wu  approaching.  The  speed  with  which  the  car  approached  was  shown 
to  have  been  excessive,  and  it  did  not  appear  that  there  was  any  ob- 

1.  Vcfligence  inferred  from  circvmatancM  of  collision.—  A  street  railway 
compeny  which  runs  down  a  wagon  being  driven  along  its  tracks,  plainly 
▼itible  in  front  of  the  car,  is  guilty  of  negligence  in  the  absence  of  special 
nmimstanoes.  Vincent  v.  Norton  ft  T.  Ry.  Co.,  ISO  Mass.  104,  61  N.  E. 
ttt;  Sdiining  V.  Metropolitan  St.  Ry.  Co.,  47  App.  Div.  (N.  Y.)  500,  62 
K*  T.  Sopp.  403.    In  the  case  of  Warren  v.  Union  Ry.  Co.,  46  App.  Div.  (N.  Y.) 
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Btruction  upon  the  track  prerenting  the  motonnan  from  obienriiig  the 
plaintiff's  wagon.  It  was  held  that  it  heing  the  dutj  of  the  motormaii 
to  have  the  car  under  such  control  that  it  may  be  stopped  within  a 
short  distance  if  the  occasion  requires,  the  jury  might  infer  from  hie 
failure  to  exercise  reasonable  care,  that  he  was  negligent;  that  the  juiy 
might  infer  in  the  absence  of  eyidenee  explaining  the  accident  that  it 
was  due  to  the  motorman's  carelessness. 
2.  CoNTBiBUTORT  Neouobnce;  Failttbe  TO  LooK  BEHIND.— Under  the  cir- 
cumstances of  the  case  it  was  held  not  contributory  negligence  for  the 
plaintiff  while  driving  along  the  defendant's  track  not  to  constantly 
look  behind  him  for  approaching  cars.  He  may  be  presumed  to  have 
known  that  his  wagon  was  plainly  visible  to  the  motorman,  and  that 
without  special  circumstances  which  do  not  appear,  the  railway  com- 
pany could  only  have  run  him  down  carelessly  or  willfully. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  October  27,  1903. 

Reported  (Ind.  App.),  68  N.  E.  609. 

Winter  dk  Winter,  Oscar  Matthews,  and  IF.  H.  Latta,  for  ap- 
pellant 

Elliott,  Elliott  £  Littleton,  for  appellee. 

Opinion  by  CoMSTOCKy  J. 

Appellee  brought  this  action  in  the  Superior  Court  of  Marion 
county  against  appellant  for  damages  caused  by  appellant  run- 
ning its  car  against  appellee's  wagon  and  injuring  his  person.  It 
is  charged  that  appellant  was  negligent  in  the  operation  of  its 
car.  The  trial  was  had  in  the  Circuit  Court  of  Morgan  county 
upon  a  change  of  venue  before  a  jury,  and  a  verdict  returned 

517,  61  N.  Y.  Supp.  1009,  the  plaintiff's  evidence  tended  to  show  that  he  was 
seated  in  a  grocery  wagon,  the  back  and  sides  of  which  were  inclosed  by  • 
oilcloth  curtains,  and  was  driving  along  a  certain  street,  each  side  of  which 
was  either  out  of  repair  or  incumbered  with  rubbish,  so  that  the  passable 
part  of  the  roadway  ran  so  close  to  the  defendant's  car  tracks  that  the  wheels 
of  the  defendant's  wagon  were  only  about  a  foot  from  it;  that  while  so  driv- 
ing along  said  roadway  a  car  of  the  defendant  came  up  rapidly  from  behind, 
without  warning,  and  struck  the  plaintiff's  wagon,  throwing  it  over  and 
seriously  injuring  him;  it  was  held  that  a  dismissal  of  the  complaint  at  the 
close  of  the  defendant's  testimony  was  error. 

While  the  general  rule  is  that  in  an  action  for  personal  injuries  n^ligence 
will  not  be  presumed  but  must  be  proven  (State  v.  Philadelphia,  etc,  R.  Co., 
60  Md.  555;  Lyndsay  t.  Connecticut  ft  P.  R.  Co.,  27  Vt.  643),  yet  negli- 
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upon  which  judgment  was  rendered  in  favor  of  appellee  for 
$6,000.  It  was  charged  in  the  complaint  that  appellee  drove 
said  vehicle  npon  the  street-car  tracks  of  the  appellant  on  West 
Morris  street,  in  the  city  of  Indianapolis,  and  there  stopped  and 
waited  for  a  freight  train  to  cross  the  street  and  get  out  of  his  way ; 
that  "  while  upon  said  track  *  *  *  waiting  for  said  freight 
train  to  pass,  *  *  *  being  in  said  vehicle,  *  *  *  de- 
fendant's car  ran  against  the  same." 

Numerous  errors  are  assigned,  but  in  the  oral  argument  counsel 
for  appellant  stated  that  the  court  would  be  asked  only  to  pass 
upon  the  sufSciency  of  the  evidence  to  sustain  the  verdict  Ap- 
pellant introduced  no  evidence.  At  the  conclusion  of  appellee's 
evidence,  appellant  moved  the  court  to  instruct  the  jury  to  find 
for  the  defendant.  Appellee  offered  no  evidence  as  to  the  man- 
ner of  the  accident  but  his  own.  His  testimony  is  substantially 
as  follows : 

"I  Ihre  at  1305  Belmont  ayoine.  Am  flfty-one  yean  of  age,  and  in  the 
milk  bnsineee.  On  September  7,  1900,  I  left  home  about  a  quarter  past  4 
in  the  morning.  It  took  me  about  thirty  minutes  to  drive  to  the  Belt 
rrossing.  I  saw  the  street-car  tracks  on  Belmont  avenue,  where  the  cars 
turn;  and  all  the  time  after  I  got  on  Reisner  street  I  did  not  see  any  street 
care.  At  that  time  in  the  morning  ears  run  out  there  every  hour.  After  I 
retched  West  Morris  street,  I  drove  east  on  the  north  side  of  Morris  street  — 
iH>rth  of  the  tracks  —  to  Harding  street.  Then  I  drove  on  the  car  track  on 
the  north  side  of  the  street  to  the  switch,  crossed  over  to  the  south  track, 
and  drove  up  to  the  belt  on  the  south  track.  I  drove  within  twenty-five  feet 
of  the  belt  —  my  person  was  within  twenty-five  feet;  my  horse's  heaA  within 
fifteen  feet.    As  I  was  driving  across  the  switch,  I  looked  to  see  if  any  car 

gcnoe  may  be  inferred  from  the  happening  of  an  accident  which  in  the  ordinary 
wune  of  things  would  not  have  happened  without  negligence.  Peer  v, 
Byan,  54  Mich.  224,  19  N.  W.  961. 

The  law  does  not  require  direct  or  positive  evidence  of  negligence.  It 
xnay  be  inferred  from  circumstances  adduced  in  evidence,  and  circumstantial 
evidence  alone  may  authorize  the  finding  of  negligence.  Jacksonville,  etc., 
Ry.  Co.  r.  Peninsula,  etc.,  Co.,  27  Fla.  1,  157,  9  So.  661,  17  L.  R.  A.  33; 
Dlinoii  Cent,  R.  Co.  r.  Cragin,  71  HI.  177;  Atchison,  etc.,  R.  Co.  v.  Brass- 
field,  51  Kan.  167,  32  Pac.  814;  Alpem  v,  Churchill,  53  Mich.  607,  19 
N.  W.  549;  Hart  v.  Hudson  River  Bridge  Co.,  80  N.  Y.  622.  As  to  the 
luffidcncy  of  evidence  in  actions  brought  to  recover  for  injuries  caused  by 
i  collieion  between  a  vehicle  and  a  street  car,  see  Nellis  Street  Railroad 
Accident  Law,  p.  636. 
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y/ms  approaching  from  the  west.  I  could  see  back  beyond  Beisner  street, 
and  there  was  no  car  between  Reisner  street  and  me.  There  was  no  obstruc- 
tion to  the  view.  The  track  is  straight.  There  is  a  down  grade  from  Beisner 
street  to  Harding  street,  and  then  it  is  upgrade  to  the  belt.  It  is  about  900 
feet  from  Beisner  street  to  the  belt.  There  are  two  tracks  on  Morris  street. 
Cars  going  east  use  the  south  track.  West  of  the  belt  the  roadway  of 
Morris  street  had  been  worked  over  recently.  They  had  put  in  new  ties, 
and,  instead  of  filling  up,  they  had  left  the  ends  of  the  ties  exposed,  now 
and  then,  so  that  you  could  see  them  clear  back  on  Harding  street  on  the 
south  side.  Tlie  north  side  was  very  rough.  Just  west  of  the  belt  there  is 
a  dead  track  that  leads  from  the  belt  to  the  switch.  Just  west  of  the  belt 
there  were  a  couple  of  crossties  and  some  gravel  between  the  south  track 
and  the  dead  track,  and  on  the  south  side  of  the  track  there  were  long 
pieces  of  iron  piled  up  extending  back  close  to  the  sidewalk.  There  were 
two  poles  stood  on  the  south  side  of  the  street,  about  twenty-five  feet  from 
the  belt,  and  these  irons  stuck  out  about  three  feet  beyond  these  poles. 
When  I  drove  up,  there  were  two  vehicles  standing  in  the  north  roadway, 
north  of  the  north  track  —  a  two-horse  wagon  close  up  to  the  belt,  and  a 
spring  wagon  just  behind  it.  The  switch  begins  about  seventy-five  feet  west 
of  the  belt.  A  long  freight  train  obstructed  my  passage.  As  I  passed  the 
switch,  the  train  began  to  pass  over  Morris  street.  I  looked  back  to  see 
if  a  car  was  coming,  didn't  see  any,  and  passed  over  on  the  south  side,  and 
drove  up  to  the  belt  and  stopped.  I  remained  in  that  position  from  three  to 
five  minutes.  I  looked  back  twice,  I  think,  for  cars.  I  think  I  looked  the 
last  time  about  half  a  minute  before  I  was  struck.  I  did  not  see  a  ear  at 
any  time.  When  I  looked  I  put  my  head  out  of  the  door  of  the  wagon.  I 
could  see  beyond  Beisner  street.  All  of  the  times  when  I  looked  I  was  sitting 
in  the  wagon.  The  doors  of  my  wagon  were  in  the  center  —  one  on  each  side. 
They  were  open.  There  was  a  glass  all  around  the  wagon  sides,  back  and 
front,  but  the  front  glass  had  been  taken  entirely  out,  and  the  back  window 
was  drawn  up  open,  and  hooked  to  the  top  of  the  wagon.  This  glass  was 
about  twelve  inches  in  width,  and  the  back  door  there  was  drawn  up  and 
hooked  on  hooks  put  there  for  that  purpose.  Below  the  glass  there  were 
two  doors  that  closed  together  in  the  middle.  They  were  fastened.  Hiere 
was  no  room  to  drive  a  wagon  south  of  the  tracks  and  between  them  and  the 
obstructions,  and  this  condition  was  the  same  up  to  the  belt.  The  belt 
crossing  is  boarded.  It  was  the  custom  of  the  street  railway  company  to  stop 
their  cars  when  nearly  to  the  railroad,  and  the  conductors  get  off  and  go  for- 
ward and  look  up  and  down  to  see  if  there  are  obstructions,  and  then  mo- 
tion the  car  across.  There  was  no  obstruction  to  prevent  a  motorman  seeing 
me,  only  my  milk  wagon.  It  was  seven  feet  high.  I  was  sitting  in  my 
wagon,  on  the  south  side  of  the  wagon.  I  looked  back  twice,  and  saw  no 
car.  As  I  settled  myself  in  my  wagon,  just  turned  around  and  looked  up 
and  down  the  belt,  and  just  at  that  time  the  car  struck  me  from  the  rear. 
It  is  my  impression  that  it  was  one-half  minute  after  I  looked  the  last  time 
until  the  car  struck  me.    It  was  a  very  hard  blow.    As  it  struck  the  wagon 
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knocking  it  east,  mj  head  and  shouldera  came  out  through  the  opening 
whflfe  the  glass  was  till  my  head  eame  down  below  or  near  where  the 
bumper  of  the  street  car  was.  At  that  time  I  saw  the  motorman  with  his 
hand  on  the  brake,  whirling  it  around  as  fast  as  he  could.  Then  my  head 
itrodc  something,  and  next  thing  that  I  knew  I  was  laying  on  the  street 
Ij  the  sidewalk.  I  did  not  hear  the  car.  The  noise  of  the  freight  passing 
over  the  crossing  prcTented  my  hearing  the  car.  I  did  not  see  the  car  ap- 
proaching. After  I  revived  I  saw  the  car  standing  with  my  wagon  just 
in  front  of  it.  The  next  I  remember  I  was  in  the  ambulance.  After  I  got 
bome  I  remember  the  doctor  setting  my  shoulder.  Hie  cap  of  my  shoulder 
WM  knocked  off  and  broken.  The  round  bone  of  the  shoulder  was  fractured. 
I  bad  two  or  three  ribs  broken.  I  had  a  knot  on  my  head,  and  I  was  hurt 
in  the  throat,  and  my  spine  was  hurt.  It  was  daylight  at  the  time  of  the 
a«eident,  and  a  clear  morning.  I  don't  know  what  car  struck  me,  but 
none  run  then  except  those  of  the  Indianapolis  Street  Railway  Company. 
I  was  in  bed  four  weeks,  confined  to  the  house  about  two  months,  and  after 
tiiat  went  about  with  a  cane  or  crutch.  I  have  regained  the  use  of  my  left 
ahonlder,  but  there  are  some  adhesions  to  be  broken  up.  I  had  a  paralytic 
•troke  seven  months  after  the  accident.  I  can't  taste  anything.  I  sleep 
poorly.  I  have  been  to  the  city  to  market  with  a  load  of  roasting  ears 
iinee."  Cross-examination :  "  I  was  entirely  familiar  with  Morris  street, 
and  the  location  of  the  tracks,  and  the  way  in  which  the  cars  were  operated 
there.  I  had  known  for  a  week  before  I  was  hurt  of  the  obstructions  in  the 
street  on  both  sides  of  the  track,  just  west  of  the  belt  railroad.  On  that 
morning,  when  I  got  to  Harding  street,  I  turned  upon  the  north  street-car 
track.  Before  that  I  had  been  driving  in  the  roadway.  From  Harding  street 
to  the  switch  I  drove  on  the  north  track.  As  I  got  to  the  switch,  I  saw  two 
vehicles  in  the  roadway  at  the  north  side  of  the  track.  As  I  was  passing 
ov»  the  switch  I  saw  the  freight  train  just  beginning  to  go  over  the  street. 
I  was  then  about  twenty-five  feet  west  of  the  belt,  and  I  there  looked  to 
Ke  if  a  car  was  coming.  I  looked  out  of  the  right  door  of  my  wagon.  I 
■aw  no  car.  I  saw  beyond  Reisner  street.  I  then  drove  up  so  that  my 
Worse's  head  was  ten  or  fifteen  feet  from  the  railroad.  I  drove  the  distance 
in  a  walk.  I  knew  when  and  before  I  went  in  there  I  could  not  drive  off  the 
track  to  the  south  without  injuring  my  wagon;  that  the  obstructions  of  the 
iouth  side  of  the  track  would  prevent  my  driving  off  there.  I  also  knew 
vhen  and  before  I  drove  in  there  that  I  could  not  drive  off  that  track  on 
the  north  side  because  of  the  obstructicms.  I  also  knew  that  I  could  not 
drive  ahead  for  probably  four  or  five  minutes  on  account  of  the  freight 
train.  The  reason  in  my  mind  when  I  was  at  the  switch  on  account  of 
which  I  did  not  drive  on  the  north  side  of  the  street,  behind  that  spring 
wagon,  was  that  it  was  rough  there,  and  I  did  not  want  to  risk  breaking  my 
bottles.  Nothing  prevented  me  from  driving  there,  and  I  might  have  stopped. 
I  knew  that  no  car  cotild  come  and  occupy  the  north  track  until  the  freight 
^r^  passed.  I  also  knew  that  any  car  from  the  west  would  come  on  the 
xnith  track.  I  didn't  think  a  car  was  liable  to  come.  When  I  looked  back, 
16 
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it  was  through  habit,  and  not  because  I  expected  to  see  a  car.  After  I 
got  up  to  the  track  I  stopped  and  stood  still  until  the  accident.  Hie  horse 
was  gentle,  and  at  all  times  under  my  control  and  nuuiagement.  It  waa 
being  driven  by  me.  After  the  horse  stopped,  I  looked  back  through  the 
opening  in  the  back  of  the  wagon.  Nothing  obstructed  the  view.  I  saw 
beyond  Reisner  street^  and  saw  no  car.  I  had  good  eyesight  and  hearing. 
The  freight  train  was  making  a  great  noise  all  the  time.  I  knew  that  would 
interfere  with  my  hearing  an  approaching  car.  I  had  good  use  of  my  limbs, 
and  was  an  active  man.  All  the  time  I  was  sitting  on  the  seat  of  my  milk 
wagon,  three  feet  from  the  back  end  of  the  wagon.  Both  doors  of  the  wagon 
were  open.  The  doors  were  opposite  my  feet  and  knees.  They  were  wide 
enough  so  that  a  man  could  readily  get  through  them.  The  floor  was  seven- 
teen inches  above  the  groimd.  From  my  position  it  was  one  step  out  onto 
the  ground.  After  I  looked  back  the  last  time  I  sat  facing  east  in  the 
wagon.  I  looked  up  and  down  the  belt,  and  then  I  was  facing  east.  I  did 
not  see  the  car  until  after  it  had  collided  with  the  wagon.  I  did  not  hear 
it.  I  was  ignorant  of  its  approach.  Nothing  prevented  me  from  getting  ont 
of  the  wagon  if  I  had  wanted  to  do  so.  I  knew  of  the  custom  to  stop  the 
cars  at  the  crossing,  and  had  it  in  mind  when  I  drove  in  there,  but  I 
was  not  expecting  any  car  whatever.  I  was  an  active  man.  I  had  no  diffi- 
culty in  walking.  I  was  not  depending  upon  the  fact  that  it  was  the  custom 
to  stop  before  crossing  the  tracks." 

The  general  rule  is  that  in  an  action  for  personal  injuries  the 
negligence  of  the  defendant  will  not  be  presumed.  There  are 
exceptions  to  this  rule,  but  the  facts  do  not  bring  the  case  before 
us  within  them.  Some  negligence  of  the  defendant  must  be 
shown  which  directly  contributed  to  the  injury.  This  may  be 
done  by  direct  or  circumstantial  evidence.  It  cannot  be  defined 
from  any  rules  of  evidence.  It  must  be  inferred  from  all  of  the 
facts  of  the  case.  A  jury  has  the  right  to  draw  from  the  facts 
proven  fair  and  reasonable  inferences.  Hedrick  v,  Osborne  dc 
Co,,  99  Ind.,  at  page  147 ;  Union,  etc.,  Ins.  Co.  v.  Bitchanan,  100 
Ind.  72;  Terre  Haute,  etc,,  R.  Co.  v.  Pierce,  95  Ind.  496;  Indi- 
anapoUs,  etc.,  R.  Co.  v.  Collingivood,  71  Ind.  476;  Indianapolis, 
etc.,  R.  Co.  V.  Thomas,  84  Ind.  195;  Johnson  v.  Hudson  River 
Co.,  20  N.  Y.  65,  75  Am.  Dec.  375 ;  Schneider  v.  Market  St. 
R.  Co.  (Cal.),  66  Pac.  734;  Dowell  v.  Guthrie,  99  Mo.  663,  12 
S.  W.  900,  17  Am.  St.  Rep.  598;  Schoepper  v.  Hancock,  etc., 
Co.  (Mich.),  71  N.  W.  1081-1084.  The  evidence  shows  that  the 
view  on  appellant's  track  of  the  appellee's  wagon,  from  the  ap- 
proaching car,  was  clear  for  a  distance  of  900  feet  There  is  no 
evidence  fixing  the  speed  of  the  car  at  any  given  point  of  the 
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900  feet  There  is  evidence  that  it  passed  over  that  distance  in 
about  one-half  minute,  and  without  warning  struck  the  appellee's 
wagon.  The  si)eed,  from  this  evidence,  for  at  least  a  part  of 
the  way,  was,  therefore,  great.  The  morning  being  clear,  the 
view  unobstructed,  the  motorman  could  fairly  be  held  to  have 
knowledge  of  the  conditions  existing  at  the  place  of  the  collision, 
and  to  see  the  appellee's  peril  in  time  to  have  prevented  the  acci- 
dent by  the  exercise  of  reasonable  care.  It  is  the  duty  of  a  motor- 
man  of  a  street  car  to  have  it  under  such  control  that  it  may  be 
stopped  within  a  short  distance  if  the  occasion  requires.  From 
Us  failure  to  exercise  reasonable  care  without  explanation,  the 
jury  might  properly  draw  the  conclusion  of  negligence.  But 
oonnsel  for  appellant  insist  that  there  is  no  evidence  of  negligence, 
and  that  the  facts  proven  are  equally  consistent  with  any  one  of 
three  theories:  (a)  That  of  pure  accident,  as  far  as  the  appellant 
or  any  of  its  employees  are  concerned ;  (b)  that  of  negligence  on 
the  part  of  the  appellant ;  (c)  that  of  willfulness  on  the  part  of 
the  appellant ;  and  that  they  point  to  one  theory  no  more  strongly 
than  to  the  other.  The  purpose  to  commit  willful  injury  —  the 
commission  of  a  crime  —  will  not  be  inferred  when  the  result 
of  tortious  conduct  may  be  reasonably  attributed  to  negligence  or 
inattention.  Innocence  of  crime  is  presumed.  The  inference  of 
negligence  is  not  equally  reasonable  with  that  of  inattention. 
This  is  a  fact  of  common  observation.  Jones  v.  United  States 
Traction  Co.,  201  Pa.  St.  344,  60  Atl.  826;  Elwood,  etc.,  R. 
Co.  V.  Ross,  26  Ind.  App.  258,  58  N.  E.  535 ;  Cleveland,  etc.,  R. 
Co.  V.  Klee,  154  Ind.  430,  66  K  E.  234.  The  jury  had  a  right 
to  put  a  construction  upon  the  silence  of  the  appellant.  The 
manner  of  operating  the  car  was  known  to  its  employees.  If 
the  injury  was  due  to  accident,  it  was  susceptible  of  easy  proof. 
From  the  failure  of  such  proof  the  inference  of  carelessness, 
rather  than  accident,  might  reasonably  be  drawn. 

The  presumption  of  negligence  of  the  railroad  company  would 
not  arise  from  the  mere  fact  of  the  collision,  but  the  jury  might  rea- 
sonably expect  (the  situation  of  appellee  being  apparent)  explana- 
tion of  the  failure  to  stop  the  car  in  time  to  have  avoided  the  colli- 
sion. Banner  v.  So^ith  Cox.,  etc.,  R.  Co.,  55  Am.  Dec.  678 :  ^^  That 
the  company  did  not  produce  witnesses  to  show  how  the  accident 
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occurred^  nor  explain  why  they  omitted  to  do  so,  tends  to  induce 
the  belief  that  they  could  make  no  defense.  They  had  the  wit- 
nesses under  their  control  The  plaintiff  may  not  have  been 
present  when  his  cattle  were  killed,  and  may  not  be  able  to  dis- 
cover who  the  persons  were  employed  on  the  train  when  the 
damage  was  done.  When  a  party  is  diarged  with  an  act  or  decla- 
ration which  may  subject  him  to  an  action,  and  does  not  deny  it, 
his  silence  is  construed  as  an  admission.  The  same  construction 
may  be  put  on  a  party's  omission  to  offer  testimony  in  his  defense 
when  it  is  in  his  power  to  produce  the  witnesses  who  might  ex- 
culpate him."  "  It  may  be  generally  said,  however,  that  the  per- 
son controlling  the  motive  power  of  a  street  car  must  use  the 
highest  degree  of  care  to  avoid  injury  to  a  person  after  discover- 
ing his  peril.''  Nellis  St.  Surface  R.  299,  and  cases  cited.  See 
also  2  Thomps.  Neg.  The  inference  of  the  negligence  of  appellant 
is  the  only  one  which  can  fairly  be  drawn  from  the  facts. 

Was  appellee  guilty  of  negligence  proximately  contributing  to 
his  injury?  He  was  not  a  trespasser.  He  was  on  a  street  rail- 
way track  in  a  public  street,  with  as  much  right  as  the  railway 
company.  He  was  upon  the  right  side  of  the  street.  Obstruc- 
tions left  in  the  street  by  appellant  made  it  dangerous  for  him 
to  drive  north  of  the  south  track,  and  difficult  to  drive  south  of 
the  south  track  or  back  to  the  north  track  after  getting  on  the 
switch  and  starting  across  to  the  south  track.  There  were  two 
wagons  in  the  way  of  his  driving  on  the  north  side.  He  had  no 
reason  to  believe  that  he  would  have  to  stop  until  after  he  had 
gotten  on  the  south  track.  He  knew  that  no  car  ordinarily  ran 
there  at  that  hour ;  that  it  was  the  custom  to  stop  it  at  the  cross- 
ing; that  it  was  the  duty  of  the  motorman  to  give  him  warning; 
that  he  could  be  seen  for  900  feet;  that  the  car  could  be  easily 
stopped,  as  the  track  was  slightly  up  grade  for  several  hundred 
feet  from  Harding  street  to  the  crossing.  He  looked  three  times 
for  an  approaching  car  — •  once  as  he  went  on  the  track  and  twice 
after  he  had  stopped ;  the  last  time  about  one-half  minute  before 
the  collision.  He  did  not  see  nor  hear  the  car.  If  he  had  known 
of  the  approach  of  the  car,  it  would  have  been  his  duty  to  have 
attempted  to  get  off  the  track.  He  was  not  required  to  constantly 
look  behind  him.     Wabash  R.  Co.  v.  Biddle,  27  Ind.  App.  161, 
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59  N.  E.  284,  eo  N.  E.  12.  The  wagon  was  plainly  visible  to 
the  motOTman,  and  without  special  circumstances,  which  do  not 
appear,  the  railway  company  could  only  have  run  appellee  down 
carelessly  or  willfully.  He  may  be  presumed  to  have  known  this. 
Tttnison  v.  Weadock  (Mich.),  89  N.  W.  703;  Vincent  v.  Norton, 
etc.,  B.  Co.  (Mass.),  61  N.  E.  822.  Under  the  most  favorable 
riew  to  be  taken  for  appellant  of  the  evidence,  it  could  only  b© 
said  that  the  circumstances  were  such  that  reasonable  minds 
might  draw  different  conclusions  respecting  appellee's  fault,  and 
then  the  question  of  due  care  was  one  of  fact  for  the  jury,  and 
the  jury  have  passed  upon  that  question  adversely  to  appellant's 
claim. 
Judgment  affirmed. 


Indianapolis  Street  Railway  Co.  v.  Dawson. 
(Indiana  —  AppeUmte  Court,  Division  No.  2.) 

1.  DuTT  or  Stbeet  Railway  Compant  to  Pbotect  Persons  in  AMxraxiaBNT 

Pakk  MAiHTAnfED  BT  IT. —  Tlie  plaintiff,  a  colored  person,  was  trans- 
ported aver  the  street  railway  of  the  defendant  company  to  an  amuse- 
ment park  maintained  and  supported  by  it.  Such  park  had  been  fre- 
quently visited  by  a  large  number  of  lawless  persons  who  were  hostile 
to  colored  people.  The  defendant  had  knowledge  of  this  but  did  not 
inform  the  plaintiff  of  such  fact.  While  in  such  park  the  plaintiff  was 
assaulted  and  severely  injured  by  such  lawless  persons.  The  defend- 
ant's employees  did  nothing  to  protect  the  plaintiff.  A  judgment  in 
lavor  of  the  plaintiff  was  sustained. 

2.  Evn)ENCE  OF  SnoLAB  OocuRBKNOES. —  Evidence  as  to  prior  assaults   at 

ihe  park  upon  colored  persons  and  articles  previously  published  by 
daily  newspapers  describing  such  occurrences  were  held  competent. 

Appeal  by   defendant  from  judgment  for  plaintiff.     Decided  November   17» 
1903.     Beported   (Ind  App.),  68  N.  E.  909. 

WifUer  dc  Winter  and  WUl  H.  Latta,  for  appellant 

I.  D.  Blair  and  0.  V.  Royail,  for  appellee. 

Opinion  by  Roby,  J. 

Action  by  appellee.  Verdict  and  judgment  for  $600.  Demnr- 
fen  to  first  and  seoond  paragraphs  of  complaint  OYerruled.  Mo- 
ti<m  for  a  new  trial  oyermled 
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It  is  averred  in  the  first  paragraph  of  complaint,  in  substance, 
as  extracted  from  a  multitude  of  words :    That  appellant  was,  on 
August  25,  1901,  a  corporation  operating  a  street  railway  system 
in  Indianapolis  and  was  a  common  carrier  for  hire.     That  it 
owned  a  park  near  said  city,  and  maintained  certain  attractions 
thereon  to  induce  persons  to  ride  on  its  cars  inviting  them  to  said 
park.    On  the  day  named  it  gave  a  free  hknd  concert  therein,  the 
same  having  been  extensively  advertised  prior  thereto.     That  on 
said  day  appellee,  accompanied  by  a  lady,  took  passage  upon  one 
of  its  regular  cars,  and  was  conveyed  to  said  park.    That  a  large 
number  of  persons  were  daily  transported  thereto,  among  them 
a  large  number  of  lawless  persons  who  were  hostile  to  colored 
people,  of  whom  appellee  was  one,  their  names  being  unknown 
to  plaintiff,  and  who  had  long  before  said  day  entered  into  a  con- 
spiracy "  to  suppress,  molest,  assault,  and  insult  colored  people 
generally  who  might  visit  said  park."    That  in  pursuance  of  such 
conspiracy  said  persons  assaulted  and  beat  appellee,  and  drove 
Jiim  from  the  park;  that  he  and  his  companion  demeaned  them- 
selves in  a  ladylike  and  gentlemanly  manner,  but  upon  arriving 
at  the  park  were  set  upon  by  a  large  number  of  white  boys  and 
young  men,  appellee  being  assaulted  and  beaten  by  them;  that 
appellant  had,  and  had  had  for  a  long  time  prior  to  said  day,  full 
notice  and  knowledge  of  said  conditions,  and  of  the  unlawful 
purposes  aforesaid,  and  of  acts  of  violence  committed  thereunder, 
but  took  no  steps  to  prevent  such  conduct ;  that  early  in  the  after- 
noon of  said  day  said  lawless  men  and  boys  began  marching  and 
drilling  openly  in  said  park  preparatory  to  an  attack  upon  any 
colored  male  person  who  should  be  found  there  later,  appellant 
taking  no  steps  to  prevent  such  conduct  or  to  notify  colored  people 
of  the  danger,  although  it  had  knowledge  thereof;  that  neither 
appellant  nor  its  officers  made  any  objection  to  the  open  and 
notorious  gathering  of  white  men   and  boys  for  the  unlawful 
purpose  stated.     That  it  was  negligent  and  indifferent  in  not 
employing  and  using  a  sufficient  number  of  guards  and  policemen 
to  maintain  the  peace.    That  two  of  its  guards  or  policemen  aided 
and  abetted  the  wrong  done  appellee  by  standing  by  while  he  was 
being  tmmercifully  beaten  by  said  crowd  of  lawless  white  jnem 
and  boys,  and  offering  him  no  assistance,  although  they  were  able 
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to  do  so.  And  could  have  prevented  injury  to  him.  "  Wherefore, 
by  reason  of  the  matters  therein  stated,  the  plaintiff  has  been 
damaged,"  etc.  The  second  paragraph  of  complaint  is  some- 
what more  extended  than  the  first  one,  but  for  the  purpose  of  this 
opinion  the  statement  made  is  sufficient 

The  pleading  charges  appellant  with  notice  of  the  alleged  con- 
spiracy, with  acquiescence  therein,  and,  by  its  guards  or  police- 
men, with  passive  participation  in  the  actual  assault  made  upon 
appellee. 

"When  one  cxpreMlj  or  by  implication  invites  others  to  eome  upon  his 
premises,  whether  for  business  or  any  other  purpose,  it  is  his  duty  to  be 
reasonably  sure  that  he  is  not  inviting  them  into  danger,  and  to  that  end 
be  most  exercise  ordinary  care  and  prudence  to  render  the  place  reasonably 
mie  for  the  Tisit."  Cooley  Torts  (2d  ed.),  718;  Howe  r.  Ohmart,  7  Ind. 
App.  33,  38,  33  N.  £.  466;  Richmond  v.  Moore's  Admr.  (Va.),  27  S.  E.  70, 
37  L.  R.  A.  258;  North  Manchester  r.  Wilcox,  4  Ind.  App.  141,  30  N.  B. 
202;  Penso  v.  McCormick,  125  Ind.  116,  25  N.  £.  156,  0  L.  R.  A.  313,  21 
Am.  8t.  Rep.  211. 

No  case  has  heen  cited  or  found  where  the  premises  upon  which 
the  injury  complained  of  occurred,  and  to  which  the  complainant 
came  by  invitation,  were  made  unsafe  through  a  conspiracy  of 
the  nature  set  up  herein.  Danger  usually  has  been  attributed 
to  some  defect  in  the  premises  themselves.  But  as  a  matter  of 
principle  it  is  quite  as  reprehensible  to  invite  one  knowing  that 
an  enemy  is  awaiting  him  with  intent  to  assault  and  beat  him  as 
it  would  be  to  invite  him  without  having  made  the  floor  or  the 
stairway  secure.  One  attending  an  agricultural  fair  in  response 
to  a  general  invitation  extended  to  the  public  has  been  awarded 
damages  against  the  association  where  his  horse  was  killed  by 
taiget  shooting  upon  a  part  of  the  ground  allowed  for  such  pur- 
pose. Conradt  v.  Clauve,  93  Ind.  476,  47  Am.  Rep.  388.  Judg- 
inents  have  also  been  sustained :  When  spectators  rushed  upon  a 
wee  track,  causing  a  collision  between  horses  being  driven  thereon. 
^ofrth  Manchester,  etc.  v.  Wilcox,  4  Ind.  App.  141,  30  K  E.  202. 
When  an  opening  was  left  in  a  fence  surrounding  a  race  track, 
thit>ngli  which  one  of  the  horses  running  went  among  the  spec- 
tators. Windeler  v.  Rtish  County  Asm.,  27  Ind.  App.  92,  69 
'S.  E.  209,  60  N.  E.  954.    Where  horses  wore  started  on  a  race 
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track  in  opposite  directions  at  the  same  time,  causing  collision. 
Fairmount  v.  Downey,  146  Ind.  503,  45  N.  E.  696.  Where  a 
horse  with  a  vicious  habit  of  track  bolting  was  permitted  to  run 
in  a  race,  such  horse  bolting  the  track,  causing  injury.  Lane 
V.  Minnesota  State  Agri.  Soc.  (Minn.),  64  N.  W.  382,  29  L.  R 
A.  708.  Secognizing  the  rule  of  reasonable  care  to  make  the 
premises  safe,  a  recovery  was  denied  in  the  absence  of  any  evidence 
of  the  immediate  cause  of  a  horse  nmning  through  the  crowds. 
Hart  V.  Washington  Park  Club,  157  111.  9,  41  N.  E.  620,  29  L. 
R  A.  492,  48  Am,  St  Eep.  298.  Where  a  streetrcar  company 
maintained  a  park  as  a  place  of  attraction  for  passengers  over 
its  line,  and  the  falling  of  a  pole  used  by  one  making  a  balloon 
ascension  under  a  contract  injured  a  bystander,  recovery  was 
allowed,  the  rule  being  announced  that  the  company  must  use 
proper  care  to  protect  its  patrons  from  danger  while  on  its 
grounds.  Richmond  By.  Co,  v.  Moore's  Admr,  (Va.),  27  S.  E. 
70,  37  L.  R.  A.  258.  Where  a  street-car  company  maintained  a 
large  stage  for  exhibitions,  in  a  pleasure  resort  owned  by  it,  and 
made  a  written  contract  with  a  manager,  by  which  the  latter  fur- 
nished various  entertainments,  among  which  was  target  shooting, 
one  injured  by  a  split  bullet  was  allowed  to  recover,  it  being  held 
that  he  might  safely  rely  on  those  who  provided  the  exhibition  and 
invited  his  attendance  to  take  due  care  to  make  the  place  safe 
from  such  injury  as  he  received,  the  question  of  due  care  being 
one  for  the  jury.  Thompson  v.  Lowell,  170  Mass.  577,  49  N.  E. 
913,  40  L.  R  A.  345,  64  Am.  St.  Rep.  323;  Curtis  v.  KUey,  163 
Mass.  123,  26  N.  E.  421,  The  duty  of  common  carriers  to  pro- 
tect their  passengers  from  injury  on  account  of  unlawful  vio- 
lence by  persons  not  connected  with  their  service  has  frequently 
furnished  material  for  judicial  consideration.  The  New  Jersey 
Court  of  Errors  and  Appeals  approved  of  an  exhaustive  and 
carefully  considered  opinion  delivered  by  the  Supreme  Court 
of  that  State  to  the  effect  that  a  passenger  who,  while  attempting 
to  have  her  baggage  checked,  was  knocked  down  and  injured  by 
cabmen,  in  no  sense  servants  of  the  carrier,  scuffling  on  a  passage- 
way under  its  control,  might  recover  against  it.  Exton  v.  Rail- 
road Co.,  63  N.  J.  L.  356,  46  Atl.  1099,  56  L.  R.  A.  508.  In 
what  seems  to  have  been  a  pioneer  case,  it  was  held  by  the  Su- 
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preme  Court  of  Pennsylvania  in  1866  that  it  was  the  duty  of  the 
trainmen  on  a  passenger  train  to  exert  the  forces  at  their  disposal 
to  prevent  injury  to  passengers  by  others  fighting  in  the  car. 
Pittsburgh  v.  Hinds,  53  Pa.  St.  512,  91  Am.  Dec.  224.  Ten 
years  later  the  Suprane  Court  of  Mississippi,  after  very  ex- 
haustive ai^uments  by  eminent  counsel  of  national  reputation, 
reached  the  same  conclusion.  N.  O,,  etc..  By.  Co.  v.  Burke,  53 
Miss.  200,  24  Am.  Rep.  689.  Without  further  elaboration,  it 
may  safely  be  said  that  the  unusual  character  of  an  alleged  peril, 
from  which  it  is  averred  the  appellant  did  not  use  due  care  to 
protect  its  visitors,  does  not  affect  the  right  of  recovery,  it  being 
otherwise  justified.  The  demurrers  were,  therefore,  correctly 
overruled. 

Evidence  was  introduced  of  other  prior  assaults  at  said  park 
upon  colored  persons,  and  articles  previously  published  by  daily 
newspapers  in  the  city  describing  such  occurrences  were  also  ad- 
mitted. In  order  to  determine  whether  appellant  used  due  care, 
it  was  essential  to  show  its  knowledge  or  means  of  information 
relative  to  the  conditions  alleged  to  exist  rendering  it  dangerous 
for  appellee  to  visit  the  park.  The  evidence  of  similar  occur- 
rences was  competent  as  tending  to  show  notice  of  the  conditions. 
Toledo,  etc.  v.  Milligan,  2  Tnd.  App.  278,  28  N.  E.  1019;  Delphi 
V.  Lowery,  74  Ind.  520,  39  Am.  Eep.  98 ;  Goshen  v.  England, 
119  Ind.  368,  876,  21  N.  E.  977,  6  L.  R.  A.  253.  The  facts  upon 
which  appellant's  liability  depends  otherwise  than  heretofore  con- 
sidered were  questions  for  the  determination  of  the  jury.  There 
was  evidence  tending  to  establish,  and  from  which  the  jury  might 
properly  find,  the  existence  of  such  facts.  Appellant  and  its 
officers  appear  to  have  displayed  indifference  to  the  conditions 
existing  which  it  and  they  could  not  well  help  knowing.  This 
may  have  been  due  to  the  idea,  sometimes  entertained,  that  as  to 
acts  of  lawlessness  it  is  a  sufficient  duty  of  citizenship  to  be  in- 
different   Such  idea  is  entirely  erroneous. 

Judgment  affirmed. 
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Indianapolis  Street  Railway  Co.  v.  Brown. 

(Indiana  —  Appellate  Court,  Diyieion  No.  2.) 

Injubt  to  Passenger  AiJGHTii«a  fbom  Movhto  Gab;1  Instbuotions  to 
JuBT.^-The  plaintiff,  a  passenger  on  one  of  the  defendant's  street  €ar8> 
was  injured  by  the  sudden  starting  of  the  car  while  in  the  act  of 
alighting;  it  appeared  that  she  did  not  wait  for  the  car  to  stop  before 
stepping  off.  An  instruction  to  the  effect  that  if  the  car  was  so  nearly 
stopped  that  an  ordinarily  prudent  person  would  have  deemed  it  safe 
to  alight  therefrom,  and  while  attempting  to  alight  the  plaintiff  was 
thrown  to  the  ground  by  the  motorman  in  charge  of  the  car  suddenly 
starting  it  before  she  had  alighted,  she  would  be  entitled  to  reeoyer 
damages  for  the  injury,  is  not  erroneous.  Other  instructions  pertain- 
ing to  the  liability  of  street  railway  companies  for  injuries  occasioned 
to  alighting  passengers  considered  and  sustained. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  January  0,  1904. 
Reported  (Ind.  App.),  69  N.  E.  407. 

Winter  &  Winter,  Marsh  &  Cook,  and  ,W.  JET.  LaJtta,  toT  ap- 
pellant 

Wymond  J.  Beckett,  for  appellee. 

Opinion  by  Koby,  J. 

Action  for  damages  on  account  of  personal  injuries  averred  to 
have  been  negligently  caused  by  appellant.  Appellee  was  a  pas- 
senger upon  one  of  appellant's  street  cars  within  the  city  of  Indi- 

The  following  cases,  reported  in  this  series,  relate  to  passengers  injured 
while  attempting  to  alight  by  the  sudden  start  of  a  car:  Mead  i^.  Boston 
Elev.  Ry.  Co.,  2  St.  Ry.  Rep.  466,  (Mass.)  70  N.  E.  197;  Hastings  r. 
Boland,  2  St.  Ry.  Rep.  503,  (Mich.)  08  N.  W.  1017;  Scamel  v,  St.  Louis 
Transit  Co.,  2  St.  Ry.  Rep.  626,  (Mo.  App.)  77  S.  W.  1021;  Peck  v.  St.  Louis 
Transit  Co.,  2  St.  Ry.  Rep.  608,  (Mo.  Sup.)  77  S.  W.  736;  Hannon  v. 
St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  624,  (Mo.  App.)  77  S.  W.  158; 
Dawson  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  626,  (Mo.  App.)  76 
S.  W.  689;  Brade  v,  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  624,  (Mo.  App.) 
76  S.  W.  708;  Duffy  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  626  (Mo. 
App.)  78  S.  W.  831;  Paganini  f.  North  Jersey  St.  Ry.  O).,  2  St.  Ry.  Rep. 
731,  (N.  J.  L.)  57  Atl.  128;    San  Antonio  Traction  Co.  v.  Welter,  2  St  By. 
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anapolis,  and  while  attempting  to  leave  the  car  was  thrown  or 
fell  to  the  pavement.  Her  theory,  supported  by  the  testimony 
of  several  witnesses,  was  that  she  signaled  for  the  car  to  stop, 
that  it  did  stop,  and  that  she  was  in  the  act  of  stepping  off  when 
it  suddenly  started  ahead,  throwing  her.  Appellant's  theory, 
supported  by  the  testimony  of  several  witnesses,  was  that  she  did 
not  wait  for  the  car  to  stop,  but  stepped  off  while  it  was  in  motion, 
and  was  thereby  thrown.  That  she  was  injured  is  not  disputed. 
As  to  the  extent  of  her  injury  there  was  conflicting  testimony. 
Verdict  for  appellee  assessing  damages  at  $1,200,  with  answers 
to  interrogatories.  Motion  for  new  trial  overruled.  Judgment 
on  verdict. 

The  only  questions  argued  relate  to  the  giving  of  certain  in- 
structions and  the  refusal  to  give  others  requested.  Appellant 
asked  that  the  jury  be  instructed  that,  if  the  accident  did  not 
happen  as  alleged  in  the  complaint  — '  i.  e.,  by  appellee  starting  to 
ali^t  from  a  car  that  was  standing  still,  but  from  one  that  was 
in  motion  —  there  could  be  no  recovery.  The  answers  to  inter- 
Tc^tories  show  that  the  car  was  not  moving.  Error,  if  any,  in 
refusing  the  instruction  requested,  was  not,  therefore,  harmfuL 
Roush  V.  RausK  154  Ind.  562,  55  N.  E.  1017. 

The  seventeenth  instruction  given  was  as  follows :  "  If,  how- 
ever, the  car  was  stopped  to  let  the  plaintiff  alight  therefrom,  or 
80  near  stopped  that  an  ordinarily  prudent  person  using  ordinary 
care  to  avoid  accident  would  have  deemed  it  safe  to  alight  there- 
from, and  under  such  circumstances  the  plaintiff,  using  ordinary 
care  to  avoid  any  injury,  attempted  to  get  off  the  car,  and  while 

Rep.  900,  (Tex.  Civ.  App.)  77  8.  W.  414;  Richmond  Traction  Co.  v,  Wil- 
liams, 2  St.  Ry.  Rep.  927,  (Va.)  46  8.  E.  292;  Champane  r.  La  Crosse  City 
Ry.  Co.,  2  St.  Ry.  Rep.  988,  and  note,  (Wis.)  99  N.  W.  334;  Boone  r.  Oakland, 
Transit  Co.,  1  St.  Ry.  Rep.  14,  (Cal.)  73  Pac.  243;  Denver  Consol.  Tram- 
way Co.  V.  Rush,  1  St.  Ry.  Rep.  30,  (CJolo.)  73  Pac.  664;  Henning  v,  Louis- 
ville Ry.  Ck).,  1  St.  Ry.  Rep.  238,  24  Ky.  Law  Rep.  2419,  74  S.  W.  209; 
United  Ry.  &  Elec.  Co.  v,  Woodridge,  1  St.  Ry.  Rep.  281,  (Md.)  55  Atl. 
444;  Lee  17.  Elizabeth,  etc.,  Ry.  0>.,  1  St.  Ry.  Rep.  539,  (N.  J.)  55  Atl. 
106;  Memphis  St.  Ry.  Co.  r.  Shaw,  1  St.  Ry.  Rep.  771  (note  on  page  773), 
(Tenn.)  75  S.  W.  713;  Fuller  v.  Dennison  ft  Sherman  St.  Ry.  Co.,  1  St.  Ry. 
Rep.  780   (and  note),  (Tex.  Civ.  App.)   74  S.  W.  940. 
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80  doing  was  thrown  to  the  ground  and  injiire<l,  by  the  motorman 
in  charge  of  said  car  suddenly  starting  the  same  before  she  had 
alighted^  then,  and  in  such  event,  if  shown  by  the  evidence,  the 
plaintiff  would  be  entitled  to  recover  damages  for  the  injury,  if 
any,  received."  The  clause  of  the  instruction  as  to  appellee  alight- 
ing before  the  car  stopped  is,  in  any  view,  rendered  harmless  by 
the  interrogatory  above  referred  to.  The  question  of  due  care  on 
the  plaintiff's  part  is  expressly  left  to  the  jury,  as  should  have 
been  done.  The  plaintiff's  right  to  recover  is  stated,  if  the  factB 
are  found  to  be  that  the  ear  was  stopped  to  let  her  alight,  and 
that  she,  while  attempting  to  do  so,  using  ordinary  care,  was 
thrown  and  injured  by  the  motorman  suddenly  starting  the  car 
before  she  had  alighted.  Had  it  been  stated  in  the  instruction 
that  the  plaintiff  was  entitled  to  recover,  if,  in  view  of  all  the 
facts,  the  motorman  "  negligently  "  started  the  car,  it  would  have 
been  unobjectionable.  It  is  argued  with  force  that,  in  the  absence 
of  such  word,  the  instruction  took  the  question  of  fact  from  the 
jury,  and  declared  the  defendant's  negligence,  without  taking 
into  account  the  circumstances  other  than  those  detailed.  To 
suddenly  start  a  street  car  while  a  passenger  is  in  the  act  of 
alighting  therefrom  is  held  to  be  negligence.  Railroad  Co.  v. 
Merl,  26  Ind.  App.  284,  59  N.  E.  491 ;  Railroad  Co.  v.  Huffer, 
26  Ind.  App.  675,  60  K  E.  316.  The  car  having  been  stopped 
for  the  purpose  of  enabling  appellee  to  alight,  appellant  was 
bound  to  know  that  she  had  done  so  before  starting  the  car  again ; 
and  suddenly  starting  it  while  she  was  in  the  act  of  alighting 
was  an  act  of  negligence.  Anderson  v.  Railway  Co.,  12  Ind. 
App.  194,  38  K  E.  1109;  Washington  v.  Tobriner,  147  U.  S. 
571,  13  Sup.  Ct.  557,  37  L.  Ed.  284.  No  circumstance  is  sug- 
gested, and  none  occurs,  which,  as  between  the  carrier  and  its 
passenger,  would  make  such  act  anything  but  negligence.  The 
instruction  is  not  a  model,  but  there  was  no  error  in  giving  it 

The  eighteenth  instruction  given  was  as  follows :  "  While  a 
common  carrier  of  passengers  is  not  an  insurer  of  their  safety, 
still,  in  consideration  of  the  great  danger  to  human  life  conse- 
quent upon  the  neglect  of  duty  upon  the  part  of  the  carrier,  the 
law  exacts  of  it  the  exercise  of  the  highest  practicable  care  for 
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the  safety  of  its  passengers  in  the  operation  of  its  cars,  and  stop- 
ping and  starting  its  cars  to  enable  passengers  to  get  on  and  off 
the  same,  and  for  any  failure  to  exercise  such  care,  and  for  slight 
n^lect  of  its  duty  in  this  respect  resulting  in  an  accident  or  in- 
jury it  is  liable  to  a  passenger  who  is  herself  without  fault,  for 
an  injury  sustained  as  the  proximate  result  of  such  negligence." 
The  law,  as  stated,  has  been  declared  to  be  "  well  settled."  RaU- 
road  Co.  v.  Hojfhauer,  23  Ind.  App.  614-620,  56  N.  E.  54. 

The  twenty-ninth  instruction  related  to  the  answering  of  in- 
terrogatories submitted,  and  was  in  part  as  follows :  "  If  the 
burden  is  upon  either  party  to  show  any  particular  fact  called 
for  in  any  question,  such  fact  should  be  established  by  a  fair  pre- 
ponderance of  the  evidence  to  warrant  you  in  so  answering  the 
question  as  to  show  the  fact  established.  If  there  is  no  prepon- 
derance of  evidence  on  any  question  —  that  is  to  say,  if  the  evi- 
dence tending  to  prove  the  fact  in  question  is  only  balanced  by 
the  evidence  to  the  contrary  —  then  such  fact  would  not  be  proven, 
and  your  answer  should  be  in  the  negative."  It  is  argued  that  the 
instruction  is  bad  on  the  authority  of  Railway  Co.  v.  Reed,  151 
Ind.  396,  51  N.  E.  477.  The  language  of  the  instruction  con- 
demned in  that  case  is  practically  the  same  as  that  of  the  last 
clause  above  quoted.  The  difference  is  that  in  the  Reed  case  the 
burden  was  upon  the  plaintiff  to  establish  both  the  defendant's 
n^Iigence  and  resulting  damage  and  her  own  freedom  from  con- 
tributory negligence,  and  an  instruction,  therefore,  which  put  the 
burden  upon  the  defendant  as  to  any  portion  of  the  issue  was 
erroneous,  while  in  the  case  at  bar  the  burden  is  upon  the  defend- 
ant as  to  the  question  of  contributory  negligence.  The  instruc- 
tion given  discriminates  between  questions  upon  which  the  ap- 
peUant  had  the  burden  and  those  upon  which  appellee  had  it,  and, 
therefore,  accords  with  the  holding  in  the  case  cited. 

The  substance  of  the  instructions  refused,  in  so  far  as  they  con- 
tained correct  statements  of  the  law,  was  fully  covered  by  other 
instructions  given  by  the  court 

Judgment  a£Srmed. 
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Other  Cases  Decided  in  Appellate  Courts  of  Indiana. 

COLUBION  WITH   VEHICLE  ATTSMFTINQ  TO  CbOBB  TRACK;    DuTT  OF  MOTOA- 

ifAN;    Contmbutoby    Negugence. —  In    the    case    of    Moran    v.    Leslie 
(Ind.  App.),  70  N.  E.  162,  the  plaintiff  recovered  judgment  for  $2,400 
for  damages  sustained  by  reason  of  a  collision  of  one  of  the  defendant's 
street  cars  with  a  wagon  which  the  plaintiff  was  attempting  to  drire 
across  the  defendant's  track.     It  appeared  that  the  plaintiff  was  the 
driver  of  a  covered  mail  wagon  with  a  wire  netting  back  of  the  seat. 
After  having  loaded  the  wagcm  with  the  mail  at  a  railway  station  he 
drove  from  the  passageway  of  the  station  into  the  street  in  which  the 
defendant's  tracks  were  laid,  when  he  saw  a  street  car  approaching 
from  the  south  at  a  distance  of  not  more  than  thirty  feet.     The  head 
of  the  horse  was  over  the  first  rail  of  the  tracks  upon  which  the  car 
was  approaching,  and  instead  of  stopping  the  horse  to  allow  the  car 
to  pass  he  hit  the  horse  with  the  lines  and  drove  across  the  track,  the 
rear  wheel  being  struck  by  the  car,  and  he  being  thrown  from  the  wagon. 
It  was  held  that  it  was  the  duty  of  the  motorman  when  running  his 
car  along  a  crowded  street  to  have  it  under  such  control  as  to  be  able  to 
■top  or  check  it  to  avoid  collision,  and  also  to  keep  a  vigilant  lookout 
to  the  same  end.     But  it  was  also  held  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  attempting  to  cross  the  track  when  he 
knew  that  if  he  did  so  the  car  was  likely  to  strike  him.    The  judgment 
for  the  plaintiff  was  reversed. 
CoixiBioN  WITH  Vehicle  Drawn  by  UNMAifAOBABUB  Hobbb  Alono  the 
Track;  Duty  of  Motorman  to  Avoid  Injury;  Ck)NTRiBUTOBY  Neou- 
OENCE. —  In  the  case  of  Hammond,  Whiting  &  East  Chicago  Electric 
St.   Ry.   Co.   V.   Eades    (Ind.   App.),   69   N.   E.    555,    it   appeared   that 
the  plaintiff's  horse  and  wagon  was  hitched  at  the  side  of  the  street, 
and    when    the    plaintiff    unhitched    the    horse,    and    stepped    into    the 
wagon,  and  before  he  had  reached  or  could  reach  the  lines  the   horse 
started  with  the  wagon  and  the  plaintiff  along  the  side  of  the  defend- 
ant's track.    The  horse  was  immanageable  and  was  drawing  the  wagon 
along  and  near  the  track,  swerving  from  one  side  to  the  other.     When 
the  horse  was  unhitched  the  car  causing  the  injury  complained  of  was 
200  feet  or  more  distant.     The  motorman  of  the  car  which  struck  the 
plaintiff's  wagon  had  full  knowledge  that  the  horse  was  unmanageable. 
It  was  held  that  the  plaintiff  could  not  be  charged  with  negligence, 
under  the  circumstances   shown  by  the  evidence,  after  the  horse  had 
become   unmanageable;   that  the  case  was   fully  within  the  rule  that 
where  one  person  sees  another  in  a  position  of  peril  from  which  he  is 
unable  to  extricate  himself  by  the  exercise  of  reasonable  care,  it  is  the 
duty  of  such  person  to  so  act  as  not  to  increase  the  peril,  and  if  he  doen 
so  act  in  a  manner  which  increases  the  danger,  with  full  knowledge  of 
the  facts,  he  will  not  be  relieved  from  the  damages  which  might  result 
from  such  negligent  acts.     In  discussing  this  question  the  court  said: 
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"In  the  ease  at  bar  the  evidence  fairly  shows  that  there  was  ample 
time,  after  the  motorman  saw  the  impending  danger  in  i;diich  appellee 
was  placed,  to  hare  stopped  the  car  and  to  have  avoided  the  injury. 
Hie  evidence  does  not  show,  as  counsel  for  appellant  contend,  that  the 
horse  drawing  appellee's  wagon  was  trotting  along  the  street  at  a  safe 
distance  from  the  track,  and  that  there  was  no  indication  that  the  horse 
was  frightened,  and  that  the  vehicle  would,  by  the  action  of  the  horse, 
be  suddenly  drawn  upon  the  track.  In  Mimcie  St.  Ry.  Co.  v,  Maynard, 
5  Ind.  App.  372,  32  N.  E.  343,  the  law  applicable  to  a  state  of  facts  such 
as  was  proven  in  this  case  was  stated  by  this  court  in  the  following 
language :  '  We  think  the  evidence  shows  that  the  engineer  could  have 
seen  the  helpless  condition  of  the  appellee  in  time  to  have  stopped  his 
train  and  have  avoided  the  injury.  It  was  his  duty  to  be  constantly 
on  the  alert,  and,  if  he  discovered  appellee's  property  so  situated  that 
injury  must  follow  unless  he  stopped  his  engine,  it  was  his  duty  to  make 
all  reasonable  effort  to  do  so.  Those  in  charge  of  an  engine  upon  a 
street-car  track  are  not  required  or  under  obligation  to  immediately 
stop  an  engine  upon  seeing  a  horse  or  team  by  the  side  of  the  track  that 
is  manifesting  fright,  unless  the  situaticm  and  all  the  circumstances 
would  cause  a  reasonable  man  to  see  and  believe  that  damage  to  the 
property  could  not  otherwise  be  avoided.'  In  the  case  of  Terre  Haute 
Electric  Ry.  Co.  v.  Yant,  21  Ind.  App.  486,  51  N.  E.  732,  69  Am. 
8t.  Rep.  376,  this  court  adopted  and  approved  the  doctrine  of  the  Su- 
preme Court  of  North  Carolina  in  Doster  v.  Charlotte  St.  Ry.  Co.,  117 
N.  C.  651.  23  S.  E.  440,  34  L.  R.  A.  481;  that  court  saying:  'Where 
a  horse  is  being  driven  or  is  running  uncontrolled  along  a  highway 
parallel  to  a  railway  of  any  kind,  though  it  give  unmistakable  evidence 
by  its  movements  that  it  is  alarmed  at  an  approaching  train  or  car, 
the  engineer  or  motorman  in  charge  is  not  negligent  in  failing  to 
diminish  the  speed,  unless  the  animal  is  actually  on  the  track  in  his 
front,  or  he  has  reasonable  ground  to  believe  that,  in  its  excited  state, 
it  is  about  to  go  or  may  go  upon  it,  so  as  to  cause  a  collision.'  We 
believe  that  the  jury  in  this  case  had  a  right  to  conclude,  from  all  the 
islets,  that  the  motorman  in  charge  of  the  car,  and  having  in  plain  view 
the  unmanageable  horse,  must  have  had,  as  a  reasonably  prudent  man, 
reasonable  grounds  to  believe  that  the  horse,  in  its  unmanageable  con- 
dition, swerving  on  and  off  of  the  track,  was  about  to  or  might  go  upon 
the  track  and  cause  a  collision.  The  rule  as  stated  by  Booth  on  St. 
Ry.  Law,  at  i  208,  and  which  is  applicable  to  the  facts  produced  in 
this  case,  has  been  adopted  as  a  law  in  this  State.  It  is  stated  as  fol- 
lows: 'And  •  •  •  for  obvious  reason,  companies  which  have  been 
duly  licensed,  and  therefore  have  as  much  right  to  run  their  cars  in  the 
streets  as  others  have  to  drive  through  them  with  their  horses  and 
Tehicles,  cannot  ordinarily  be  held  responsible  for  horses  taking  fright 
at  the  appearance,  mov^ient,  or  noise  of  the  cars.  If  a  horse  takes 
fright  at  an  approaching  car,  and,  because  the  car  is  not  stopped,   •    *    * 
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becomes  unmanageable  and  runs  away,  injuring  the  drirer  or  others,  the 
company  is  not  liable,  tmless  the  conduct  complained  of,  in  the  manage- 
ment of  the  car,  is  attributable  only  to  a  wanton  or  malicious  disregard 
for  the  safety  of  the  driver  or  other  trayelers  upon  the  street.  •  •  • 
To  the  extent  that  trarelers,  whether  in  cars,  on  foot,  or  in  private 
vehicles,  have  the  right  to  proceed  without  unnecessary  interruption  or 
delay,  the  rights  of  all  are  equal,  and  the  law  makes  no  distinction 
between  the  vehicles  used  or  the  means  employed.  No  other  rule  would 
be  reasonable  or  practicable,  for,  if  drivers,  motormen,  or  gripmen  were 
required  to  stop  their  cars,  slacken  their  speed,  or  omit  or  discontinue 
necessary  signals,  upon  which  the  safety  of  others  depends,  because 
timid  horses  become  frightened,  or  already  manifest  symptoms  of  fear, 
not  indicating  imminent  peril,  street  railway  service  would  be  so  mate- 
rially embarrassed  by  numerous  delays  as  to  defeat  the  purpose  for 
which  such  franchises  are  granted,  and  the  dangers  to  the  general  pub- 
lic, for  whose  protection  warnings  are  given,  would  be  greatly  enhanced.* 
The  facts  in  this  case,  we  think,  justified  the  jury  in  concluding  that 
appellee  was  in  imminent  peril,  and  that  the  motorman  in  charge  of 
the  car  must  have  known  of  appellee's  peril.'' 
3.  Driving  Vehicle  on  Track  in  Front  op  Approaching  Car  without 
Looking  ;  Contributort  Negligence. —  In  the  case  of  Indianapolis  Street 
Ry.  Co.  17.  Marschke  (Ind.  App.),  70  N.  E.  494,  it  appeared  that  the 
appellee  was  driving  a  buggy  along  a  street  in  which  the  appel- 
lant's tracks  were  laid.  In  attempting  to  pass  by  another  vehicle  she 
turned  to  the  left  and  drove  so  near  the  appellant's  tracks  that  there 
was  no  room  for  the  car  to  pass  without  striking  her  buggy.  There 
was  nothing  to  prevent  her  from  seeing  the  approaching  car  for  a  dis- 
tance of  500  or  600  feet  had  she  looked.  The  motorman  of  the  ap- 
proaching car  knew  or  had  reascm  to  know  that  the  appellee  would 
turn  toward  the  track  in  order  to  get  around  the  vehicle  in  front  of  her ; 
but  from  the  evidence  it  appeared  that  he  could  not  have  stopped  the  car 
in  time  to  have  prevented  the  accident  after  the  appellee  began  to  turn 
toward  the  track.  The  rate  of  speed  at  which  the  car  was  running  did 
not  exceed  twenty  miles  an  hour.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff.  Upon  appeal  the  appellant  insisted  that  the  evidence 
affirmatively  showed  that  the  appellee  was  guilty  of  negligence  in  turn- 
ing her  buggy  onto  the  track  without  looking  for  the  approaching  car. 
In  discussing  this  question  the  court  said: 

''  The  question  of  appellee's  negligence  must  be  determined  in  view 
of  the  rule,  so  firmly  established  in  this  State,  that  the  law  will 
presume  that  she  actually  saw  what  she  could  have  seen,  if  she  had 
looked,  and  heard  what  she  could  have  heard,  if  she  had  listened. 
Young  r.  Citizens',  etc.,  Ry.  Co.,  148  Ind.  54,  44  N.  E.  927,  47  N.  E. 
142;  Cones  t>.  Cincinnati,  etc.,  Ry.  Co.,  114  Ind.,  at  page  114^  16 
N.  E.  638;  Lake  Erie,  etc.,  Ry.  Co.  v.  Stick,  143  Ind.  449,  41  N.  E. 
366.     If    she   could    have    seen    the   approaching   car,   by   looking,    in 
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time  to  hare  escaped  colliding  with  it,  it  will  be  presumed,  in  ca^e 
id  collision,  either  that  she  did  not  look,  or,  if  she  did,  she  did  not  heed 
what  she  saw.  Such  conduct  is  held  to  be  negligence  per  ae,  Ohio,  etc.. 
By.  Co.  V,  Hill,  117  Ind.,  at  page  61,  18  N.  K  461;  Cones  i;.  Cincinnati, 
etc,  Ry.  Co.,  114  Ind.,  at  page  330,  16  N.  E.  638;  Lake  Erie,  etc.,  Ry. 
Co.  f.  Stick,  9upra;  Young  v.  Citizens',  etc.,  Ry.  Co.,  supra.  If  it  was 
negligence  for  her  to  drive  on  the  track  so  an  approaching  ear  would 
strike  her,  without  first  looking,  then  she  could  not  recover,  for  by  her 
own  act  she  contributed  to  her  injury.  In  Young  v.  Citizens',  etc.,  Ry. 
Co.,  148  Ind.  54,  44  N.  E.  027,  47  N.  £.  142,  such  conduct  was  declared  to 
be  n^ligence.  The  case  of  Kessler  v.  Citizens'  Street  Ry.  Co.,  20  Ind. 
App.  427,  50  N.  E.  891,  decides  the  identical  question  we  are  now  con- 
sidering, with  this  exception:  In  that  case  appellee  was  driving  on  a 
street  where  appellant  operated  a  line  of  street  cars,  and  was  driving 
at  a  safe  distance  from  the  track  so  a  car  could  pass.  To  get  around 
a  wagon  in  front,  appellee  turned  on  the  track  about  forty  feet  in  front 
of  a  car  going  in  the  same  direction.  The  motorman  did  not  have  any 
warning  that  appellee  was  going  to  turn  onto  the  track,  and  could  not 
have  stopped  the  car  in  time  to  avoid  a  collision  after  he  discovered  the 
danger.  Upon  these  facts  it  was  held  that  appellant  could  not  recover. 
Here  the  jury  found  that  the  wagon  in  front  of  appellee  was  an  indica- 
tion to  the  motorman  that  appellee  intended  to  turn  to  pass  it,  and  that 
he  knew,  or  had  reason  to  know,  she  would  turn  toward  the  track.  We 
think  this  finding  is  largely  speculative,  and  more  the  statement  of  a 
conclusion  than  a  substantive  fact.  The  finding  casts  upon  the  motor- 
man  the  presumption  that  she  would  deliberately  imperil  her  life  and 
safety  by  driving  on  the  track,  when  he  had  a  right  to  presume  that 
she  would  not  do  so. 

**  If  it  was  n^ligence  for  appellant  to  run  its  car  at  the  rate  of  speed 
it  did,  it  was  likewise  negligence  for  appellee  to  drive  upon  the  track 
in  front  of  it,  when  she  had  ample  opportunity  of  seeing  its  approach, 
if  she  had  looked,  and  could  thus  have  avoided  injury.  The  law  is  too 
well  settled  to  be  longer  in  doubt  that  a  person  must  exercise  his  own 
faculties  so  as  to  avoid  danger,  if  he  can  reasonably  avoid  it;  and  a 
&ilnre  to  do  so,  if  it  contributes  proximately  to  the  injury,  will  pre- 
vent the  one  thus  injured  from  recovering  damages  therefor.  Salem- 
Bedford  Stone  Co.  v.  O'Brien,  12  Ind.  App.  217,  40  N.  B.  430.  If  ap- 
pellee had  looked,  she  could  have  seen  the  approaching  car,  and  realized 
her  impending  danger,  and  thus  avoided  injury.  This  she  did  not  do, 
bat  deliberately  placed  herself  in  a  place  of  peril,  without  taking  any 
precaution  for  her  safety.  The  two  essential  elements  of  contributory 
negligence  are  want  of  ordinary  care  by  the  plaintiff  and  a  casual  con- 
nection between  such  want  of  care  and  the  injury.  Salem-Bedford 
Stone  Co.  v,  03rien,  suprcL  Here  these  two  elements  combine,  for  ap- 
pellee did  not  use  ordinary  care,  and  there  was  a  direct  and  casual 
connection  between  such  want  of  care  and  the  injury. 

17 
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"  It  is  unneoeBsary  to  discuBS  the  relative  rights  of  a  streetrcar  com- 
pany and  a  traveler  to  the  use  of  the  street  occupied  by  stieei-ear 
tracks.  The  simple  question  here  involved  is  this:  Can  a  person,  travel- 
ing up<Hi  a  street,  deliberately  drive  or  walk  in  front  of  an  approadiing 
oar,  without  looking  or  taking  any  precautions  to  avoid  a  coUisian,  and 
recover  for  resulting  injury?  This  question  must  be  answered  in  the 
negative,  for  the  authorities  so  hold.  The  cases  cited  are  in  point.  In 
the  recent  case  of  Indianapolis  Street  Ry.  Co.  v.  Tenner,  67  N.  E.  1044, 
this  court  held  that  a  party  who  had  alighted  from  a  street  car  and 
passed  back  of  it,  and  upon  the  track  on  which  cars  traveled  in  the 
opposite  direction,  without  looking  or  listening  for  the  approach  of 
cars,  was  guilty  of  contributory  negligence,  and  could  not  recover.  The 
facts  in  that  case  made  a  more  favorable  showing  for  appdlee  than 
they  do  here,  for  there  the  view  of  the  approaching  car  was  obstructed 
by  the  car  from  which  she  alighted,  and  she  could  not  see  the  approach- 
ing car  until  she  had  passed  behind  the  one  upon  which  she  had  been 
riding.  Here  appellee  could  have  seen  the  car  that  injured  her,  if  she 
had  looked,  at  any  time  after  it  came  over  the  top  of  the  viaduct,  and 
when  it  was  400  or  600  feet  away,  and  continuously  to  the  time  it 
struck  her.  The  facts  specially  found  are  in  irreconcilable  conflict 
with  the  general  verdict,  in  that  they  show  appellee  was  guiliy  of 
contributory  negligence." 


Cook  V.  Boone  Svhurlan  Electric  Railway  Co. 

(Iowa  —  Supreme  Court) 

EHDfEifT  DoMAiw;  ABflESfli«NT  OP  DAMAGES.— Where  an  electric  raOway 
company  seeks  to  acquire  by  condemnation  a  right  of  way  across  farm 
lands,  the  owner  is  entitled  to  an  assessment  of  such  damages  as  are 
occasioned  to  the  entire  farm  by  the  taking  of  the  right  of  way.  The 
fact  that  the  company  in  describing  the  lands  over  which  it  desires  to 
construct  its  road  includes  only  a  portion  of  the  farm  does  not  affect 
this  right.  Nor  does  the  fact  that  a  steam  railroad  is  built  from  east 
to  west  across  the  farm,  where  the  land  on  both  sides  of  such  railroad  ii 
used  for  farm  purposes,  affect  the  owner's  right  to  have  the  entire  tract 
treated  as  one  farm. 

1.  As  to  right  of  eminent  domain  as  applied  to  street  railway  companies 
see  note  to  Boyd  t?.  Logansport  R.  A  N.  T.  Co.,  en/e,  p.  193.  For  other  esses 
in  this  volume  relating  to  the  right  of  eminent  domain,  see  South  Buffak) 
Ry.  Co.  V.  Kirkover,  2  St.  Ry.  Rep.  733,  176  N.  Y.  301,  68  N.  E.  366. 
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AmAL  bj  defendant  from  an  aaicwment  of  damages  in  proceedings  to  con- 
demn a  right  of  way.  Decided  January  27,  1904.  Reported  122  Iowa, 
437,  98  N.  W.  293. 

8.  B.  Dyer  and  W.  W.  Ooodykoordz,  for  appellant 
John  A.  Hull,  for  appellee. 
Opinion  by  Weaveb,  J. 

The  evidence  tends  to  show  that  plaintiff  is  the  owner  of  a 
farm  described  as  the  east  half  of  the  northeast  quarter  and  the 
eaat  half  of  the  southeast  quarter  of  section  26,  township  84, 
range  27,  in  Boone  county,  Iowa.  For  some  years  prior  to  the 
institution  of  these  proceedings  a  right  of  way  crossing  this  land 
near  the  south  line  of  the  north  forty-acre  tract  of  land  had  been 
owned  and  occupied  by  the  Northwestern  Railway  Company. 
The  appellant  compan/s  right  of  way  enters  this  north  forty 
at  the  northeast  comer,  running  southwesterly  to  the  Northwest- 
em's  right  of  way;  thence  parallel  to  the  latter  to  the  western 
line  of  plaintiff^s  land.  In  instituting  its  condemnation  pro- 
ceedings the  appellant  company  did  not  describe  the  entire  farm, 
but  only  that  part  lying  north  of  the  Northwestern  right  of  way. 
The  sheriff's  jury,  in  its  award  of  damages,  described  that  forty- 
acre  tract  alone.  Upon  the  trial  of  the  appeal  it  was  shown, 
without  objection  and  without  dispute,  that  while  the  North- 
western railway,  in  one  sense,  divided  the  farm  into  separate 
tracts,  both  were  in  fact  used  as  one  farm;  the  northern  tract 
being  utilized  as  a  pasture  in  connection  with  the  occupancy  and 
iiae  of  the  entire  premises. 

In  submitting  the  case  to  the  jury,  the  trial  court  charged  that 
plaintiff's  right  of  recovery  was  not  restricted  to  the  single  forty- 
acre  crossed  by  the  railway,  but  she  was  entitled  to  have  assessed 
all  such  damages  as  the  taking  of  the  right  of  way  occasioned  to 
tbe  farm  as  an  entirety.  It  is  now  said  —  and  this  is  the  only 
point  ui^d  in  this  court  — •  that  the  question  whether  the  north 
forty  was  in  fact  a  part  of  the  farm,  or  was  a  separate  and  dis- 
tinct tract,  should  have  been  submitted  to  the  jury,  with  the  in- 
struction that,  if  the  forty-acre  tract  was  in  fact  separate  and 
^inct  from  the  principal  farm,  then  the  damages  to  this  par- 
ticular tract  alone  could  be  assessed.    We  find  no  evidence  upon 
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which  such  an  instruction  would  have  been  justified.  Certainly 
the  fact  that  appellant  saw  fit,  in  its  condemnation  proceedings, 
to  describe  only  the  single  forty-acre  tract  upon  which  the  railway 
was  located,  can  have  no  effect  to  deprive  plaintiff,  upon  her 
appeal,  of  her  right  to  establish  and  recover  damages  to  her  entire 
farm,  if  in  fact  that  forty  acres  was  a  part  of  it.  There  is  no  at- 
tempt disclosed  by  the  record  to  show  that  plaintiff^s  claim  in  this 
respect  is  not  absolutely  correct,  save  as  it  is  sought  to  be  inferred 
or  argued  from  the  fact  that  the  Northwestern  railway's  right 
of  way  and  track  crossing  the  premises,  as  already  described, 
make  the  pasture  of  somewhat  less  convenient  use  to  the  farm 
than  it  could  otherwise  be.  This  fact  was  to  be  considered  by 
the  jury  for  what  it  was  worth  in  arriving  at  the  value  of  the  farm 
immediately  before  the  appellant  appropriated  its  own  right  of 
way,  but  makes  the  two  parcels  of  land  none  the  less  a  single  farm. 
The  contiguity  of  two  adjoining  forty-acre  tracts  of  land,  con- 
stituting a  single  farm,  is  not  destroyed  by  the  location  of  a  rail- 
road running  along  the  boundary  line  between  them,  so  long,  at 
least,  as  they  continue  to  be  occupied  and  used  as  one  holding. 
Had  the  jury  in  the  present  case  foimd  that  the  north  tract  was 
separate  and  distinct  from  the  main  farm,  it  would  have  been  the 
duty  of  the  court,  upon  application  of  the  plaintiff,  to  set  aside 
the  verdict  because  unsupported  by  the  evidence. 
The  judgment  of  the  District  Court  is  affirmed. 


Thurston  v.  Huston  et  al. 
(Iowa  —  Supreme  Court.) 

1.  Adoption  or  Rbsolution  bt  Cnr  Council  fob  Extension  of  FRANcmsB; 

Necessabt  Vote. —  A  resolution  extending  the  franchise  of  a  street  rail- 
way company,  passed  by  a  majority  of  a  quorum  of  the  members  of  a 
city  council,  is  duly  adopted  in  the  absence  of  statutory  or  charier 
restrictions. 

2.  Extension  of  Fbanchise  not  a  New  Fbanohise  ;1  Notice  not  Required.— 

Where  a  street  railway  franchise  is  granted  giving  the  company  the 

1.  Extension  of  franchise. —  In  respect  to  the  right  of  a  street  railway  com- 
pany to  construct  connecting  lines  under  franchise?  already  obtained,  see 
Houghton  County  St.  Ry.  Co.  v.  Common  Council,  2  St.  Ry.  Rep.  487    (Mich.), 
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power  to  maintain  and  operate  its  tracks  upon  such  streets  and  high- 
wmjs  in  the  city  as  may  be  designated  by  the  company  in  its  written 
acceptance  of  the  franchise,  "and  open  such  other  streets  and  public 
places  as  said  council  may  from  time  to  time  by  resolution  designate/* 
the  deeignaticm  of  new  streets  for  the  use  of  the  company  is  not  the 
grant  of  a  new  franchise,  and  does  not,  therefore,  require  the  giving 
of  notice  as  provided  in  sections  056  and  956  of  the  Code. 
3.  EzTKKSiON  OF  EXCLUSIVE  FRANCHISE. —  The  designation  of  additional 
streets  in  which  the  company  may  lay  its  tracks  does  not  operate  as  an 
extension  of  the  period  during  which  the  rights  of  the  railroad  company 
under  the  original  franchise  was  made  exclusive. 

Afpkal  by  defendants  from  an  order  denying  motion  for  a  dissolution  of  an 
injunction.  Decided  February  17,  1004.  Reported  123  Iowa,  157,  08 
N.  W.  637. 

Chas.  A.  Clark  &  Son  and  Wm.  O.  Clark,  for  appellant,  Cedar 
Rapids  &  M.  C.  Ey.  Co. ;  John  N.  Hughes,  for  appellants,  Chas. 
D.  Huston  and  Geo.  L.  Mentzer. 

Smith  &  Smith  and  Criasman,  Trewin  &  Holbrook,  for  ap- 
pellee. 

Opinion  by  Wkaveb,  J. 

The  defendant,  Cedar  Rapids  &  Marion  City  Railway  Com- 
pany, as  assignee  of  the  Thomson-Houston  Electric  Company 
operates    a    street    railway    system    in    Cedar    Rapids    under    a 

98  N.  W.  303.  As  to  the  certificate  of  public  convenience  required  under 
the  Kew  York  Railroad  Law  for  the  extension  of  the  lines  of  a  street  railway 
eomiany,  see  N.  Y.  C.  &  H.  R.  R.  Co.  i\  Auburn,  etc.,  R.  Co.,  2  St.  Ry.  Rep. 
Tea,  178  N.  Y.  75,  70  N.  E.  117. 

Betolution  of  city  council  granting  franchise. —  In  the  case  of  City  of 
Benwood  r.  Wheeling  Ry.  Co.,  1  St.  Ry.  Rep.  808,  (W.  Va.)  44  S.  E.  271, 
the  proceedings  of  a  common  coimcil  in  making  up  a  quorum  were  considered 
and  declared  illegal. 

An  ordinance,  duly  adopted  by  the  common  council  of  a  city  imder  a  power 
wmferred  by  statute,  granting  to  a  street  railway  company  certain  rights 
uid  franchises  in  city  streets,  has  the  force  and  effect  of  a  statute,  and  is 
'wt  subject  to  revision  by  the  courts  on  the  mere  groimd  of  inexpediency  or 
impropriety.  Lange  v.  La  Crosse  &  E.  Ry.  Co.,  1  St.  Ry.  Rep.  834,  (Wis.) 
^  N.  W.  962. 

The  ordinary  powers  of  a  municipal  corporation  do  not  confer  the  right  to 
pcnnit  a  street  railway  company  to  locate  tracks  in  the  streets  of  the  munic- 
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privilege  of  franchise  granted  by  an  ordinance  of  said  city.  That 
part  of  the  ordinance  having  reference  to  the  streets  to  be  occu- 
pied by  the  railway  tracks,  and  particularly  applicable  to  the 
present  controversy,  provides  that  the  company  "  may  enter  upon 
and  construct,  maintain,  and  operate  a  single  or  double-track 
railway,  with  the  necessary  turnouts  and  switches,  upon  such 
streets  and  highways  in  said  city  as  may  be  hereafter  designated 
by  the  said  Thomson-Houston  Electric  Company,  in  the  written  ac- 
ceptance of  this  ordinance,  to  be  given  as  hereinafter  provided, 
and  upon  such  other  streets  and  public  places  as  said  council  may 
from  time  to  time  by  resolution  designate."  In  accepting  the 
terms  of  the  ordinance,  the  railway  company  designated  several 
different  streets,  not  including  Third  avenue,  hereinafter  men- 
tioned.    A  short  time  before  the  commencement  of  this  suit,  and 

ipality.  It  must  have  authority,  expresn  or  implied,  from  the  Legislature 
to  grant  such  franchise.  Eichels  v.  Evansvilie  St.  Ry.  Co.,  78  Ind.  261, 
41  Am.  Rep.  561;  N.  Y.  &  H.  R.  Co.  v.  City  of  New  York,  1  Hilt.  (N.  Y.) 
662;  People's  Pass.  R.  Co.  v.  City  of  Memphis  (Tenn.),  16  S.  W.  973.  The 
usual  powers  conferred  upon  a  city  by  its  charter  over  city  streets  are  suf- 
ficient to  authorize  the  city  to  permit  their  use  for  street  railways.  State 
ex  rel.  Kansas  City  r.  Corrigan  Cons.  St.  Ry.  Co.,  85  Mo.  263,  65  Am.  Rep.  361. 

Under  a  general  power  granted  to  a  city  to  permit,  allow,  aqd  regulate  the 
laying  down  of  tracks  for  street  cars  upon  such  terms  and  conditions  as  the 
city  may  prescribe,  it  is  not  empowered  to  grant  for "  a  term  of  years  an 
exclusive  franchise  to  occupy  its  streets  with  street  railroads.  Parkhurst 
V.  Capital  City  R.  Co.,  23  Oreg.  471,  32  Pac.  304. 

Consent  of  local  authorities. —  It  is  usually  provided  either  by  the  Consti- 
tution or  the  statutes  of  a  State  that  street  railroads  shall  not  be  constructed 
in  a  street  or  highway  without  the  consent  of  the  local  authorities  having 
control  and  supervision  thereof.  These  constitutional  and  statutory  pro- 
visions vary  to  a  certain  extent  in  the  several  States.  There  must  be  a 
substantial  compliance  with  such  provisions.  The  consent  of  municipal 
authorities  granted  under  such  provision  usually  taketf  the  form  of  a  resolu- 
tion or  ordinance  adopted  by  the  legislative  body  representing  the  munici- 
pality. A  failure  to  advertise  or  to  give  sufficient  notice  of  the  time  and 
place  when  the  application  for  the  consent  of  the  municipal  authorities  will 
be  presented^  as  required  by  statute,  is  fatal  to  the  right  of  the  authorities 
to  entertain  the  application  for  a  franchise.  People  ex  rel.  St.  Nicholas 
Ave.,  etc.,  R.  Co.  v.  Grant,  21  N.  Y.  Supp.  232.  If  the  municipal  charter 
requires  the  approval  of  ordinances  by  the  mayor,  an  ordinance  for  the  con- 
struction of  a  street  railway  in  city  streets  must  be  presented  to  him  for 
his  approval.    Eisenhuth  t'.  Ackerson,  105  Cal.  87,  38  Pac.  530.     And  where 
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several  years  after  the  installment  of  its  system,  the  railway  com- 
pany applied  to  the  city  council  for  leave  to  extend  one  of  its  lines 
along  and  upon  Third  avenue,  and  a  resolution  was  passed  or  at- 
temped  to  be  passed  by  said  council  granting  the  request  upon  cer- 
tain conditions.  The  plaintiff,  a  resident  property-owner  on  said 
street,  then  instituted  this  suit  to  prevent  the  signing  of  said  resolu- 
tion by  the  mayor  and  recorder,  to  declare  the  same  void,  and  to  en- 
join the  use  of  said  street  by  the  railway  company.  The  petition 
alleges,  as  groimds  for  the  relief  demanded,  that  no  franchise  has 
ever  been  granted  to  operate  a  railway  on  Third  avenue;  that 
the  original  ordinance  was  of  no  force  or  effect  as  the  grant  of  a 
franchise,  except,  perhaps,  to  the  streets  named  in  the  company's 
acceptance ;  and  that  the  resolution  in  controversy  was  not  passed 
by  the  necessary  vote,  as  provided  by  statute.    Many  other  matters 

a  charter  requires  legislative  action  of  a  city  council  to  be  by  ordinance  or 
resolution,  the  consent  to  the  construction  of  a  street  railway  in  city  streets 
most  be  in  the  form  of  an  ordinance  or  resolution.  West  Jersey  Traction.  Ck>. 
V.  Sbivers,  6S  N.  J.  L.  124,  33  Atl.  55;  Thomas  r.  Inter-CJounty  St.  Ry.  Co., 
5  Am.  Electl.  Cas.  175,  167  Pa.  St.  120. 

Extension  of  lines. —  The  right  of  an  existing  street  railway  company  to 
extend  its  lines  into  other  streets  is  usually  controlled  by  statute.  Under  a 
Massachusetts  statute  (Stats.  1874,  chap.  29,  $  11),  allowing  a  board  of  alder- 
men to  authorize  a  street  railroad  corporation  "to  extend  the  location  of 
its  tracks  within  the  territorial  limits  of  such  city  or  town,  whenever  it 
can  be  done  without  entering  upon  or  using  the  tracks  of  any  other  street 
railway  corporation/'  a  street  railway  corporation  may  be  authorized  to 
locate  additional  tracks,  not  connected  with  its  existing  tracks,  except  by  the 
tracks  of  another  corporation.  South  Boston  R.  Co.  v,  Middlesex  R.  Co., 
121  Mass.  485. 

A  prologation  of  an  existing  street  railway  track  in  any  direction,  through 
any  street  in  which  the  city  council  declare  that  the  same  is  beneficial, 
is  an  extension  of  an  existing  street  railroad  within  the  provisions  of  a 
statute  (Rev.  Stats.,  S  2505),  authorizing  such  extensions.  City  of  Cincinnati 
V.  Cincmnati  St.  Ry.  Co.,  31  Wkly.  Law  Bull.  308.  Under  such  statute 
municipal  authorities  cannot  authorize  the  extension  of  the  tracks  of  a  steam 
railroad  company  over  the  streets  of  a  city,  the  extension  to  be  operated  by 
borse  power.  Cincinnati,  etc.,  Ry.  Co.  r.  City  of  Cincinnati,  52  Ohio  St. 
W9,  44  N.  E.  327.  As  to  the  right  of  an  existing  street  railway  company  to 
ertend  its  lines,  see  Mayor  v.  Eighth  Ave.  R.  Co.,  7  App.  Div.  (N.  Y.)  85; 
Mayor  r.  New  York  k  Harlem  R.  Co.,  46  St.  Rep.  340,' affirmed,  139  N.  Y.  643, 
35  K  £.  206;  State  r.  Cincinnati,  etc.,  Ry.  Co.,  10  Ohio  Cir.  Ct.  70,  10  Ohio 
C.  D.  418. 
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of  more  or  less  inunaterial  character  are  pleaded^  but  not  insisted 
upon  in  argument  Upon  these  allegations  a  temporary  injunc- 
tion was  granted  as  prayed.  Answering  the  petition,  defendants 
admit  the  passage  of  the  resolution  by  the  city  council  grantiTig 
the  railway  company  leave  to  lay  a  track  on  Third  avenue,  and 
that  plaintiff  is  the  owner  of  lots  fronting  on  said  street^  and 
specifically  denies  each  and  every  other  allegation  upon  which 
plaintiff's  claim  for  relief  is  founded.  Further  and  affirmatively 
they  allege  the  granting  of  the  street  railway  franchise  originally 
to  the  Thomson-Houston  Electric  Company,  its  acceptance  by 
said  company,  the  assignment  thereof  by  the  Thomson-Hous- 
ton Electric  Company  to  the  defendant,  Cedar  Bapids  & 
Marion  City  Railway  Company,  the  action  of  the  city  coun- 
cil approving  and  affirming  said  assignment  on  certain  con- 
ditions, and  the  acceptance  of  the  said  conditions  by  the  defend- 
ant railway  company.  It  further  alleges  that  the  franchise 
granted  by  the  original  ordinance  is  general  in  character,  giving 
to  the  company  the  right  to  lay  its  tracks  on  any  or  all  of  the  streets 
of  said  city  as  the  growth  of  its  population  and  increase  of  its 
business  might  from  time  to  time  demand,  subject  only  to  the 
proper  supervision  and  control  by  the  city  through  its  council  and 
mayor,  and  that,  in  pursuance  of  such  privilege,  the  company 
applied  to  the  city  council  for  leave  to  lay  its  tracks  upon  Third 
avenue,  and  that  said  council,  in  the  exercise  of  its  proper  dis- 
cretion, granted  said  application.  Having  thus  answered,  de- 
fendants moved  for  a  dissolution  of  the  injunction,  and,  the  mo- 
tion being  denied,  they  appeal. 

1.  The  first  proposition  in  the  opening  argument  by  the  ap- 
pellee is  that  the  resolution  in  controversy  was  not  passed  by  a 
sufficient  vote  of  the  city  council.  The  petition  merely  allies, 
in  general  terms,  "that  a  majority  of  the  city  council  did  not 
vote  for  the  passage."  The  answer  alleges  that  the  city  council 
consists  of  ten  aldermen  and  the  mayor,  and  that,  of  these  mem- 
bers, five  aldermen  and  the  mayor  —  a  majority  of  said  num- 
ber —  voted  for  the  resolution.  It  is  said  by  the  appellee  that, 
under  the  city  charter,  which  provides  that  the  "  mayor  shall  be 
the  presiding  officer  of  the  city  council  and  shall  give  the  casting 
vote  when  there  is  a  tie,'^  such  officer  has  no  right  to  a  vote^  save 
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in  a  contingency  thus  provided  for,  and  that  without  his  vote  the 
resolution  did  not  pass  by  a  majority  of  the  entire  council.  Except 
for  a  statement  in  an  affidavit  by  the  mayor  that  but  three  members 
of  the  council  voted  against  the  resolution,  there  is  nothing  in  the 
record  to  negative  the  existence  of  the  condition  authorizing  the 
vote  of  that  officer,  but,  taking  all  the  several  all^ations  together, 
it  may,  perhaps,  stand  as  admitted  that,  omitting  the  mayor's 
vote,  the  members  of  the  council  recorded  themselves  in  favor  of 
the  resolution  by  a  vote  of  five  to  three.  The  only  question  to 
be  considered  in  this  connection  is  whether  a  vote  of  a  majority 
of  the  entire  council  is  necessary  to  its  passage.  No  authority 
is  cited  by  the  appellee  in  support  of  this  contention.  In  the 
absence  of  any  statutory  or  charter  restriction,  we  think  the  rule 
is  well  established  that  a  majority  of  a  quorum  is  all  that  is  re- 
quired for  the  adoption  or  passage  of  any  resolution  or  order 
properly  arising  for  the  action  of  a  city  council  or  other  collective 
body  exercising  legislative,  judicial,  or  administrative  functions. 
Buell  V.  Buckingham,  16  Iowa,  284,  85  Am.  Dec.  516;  Attorney- 
General  v.  Shepard,  62  N.  H.  383,  13  Am.  St.  Eep.  576 ;  HeisJeell 
V.  Mayor,  65  Md.  125,  4  Atl.  116,  57  Am.  Eep.  308 ;  RushvUle 
County  V.  Rushville,  121  Ind.  206,  23  N.  E.  72,  6  L.  R.  A.  315, 
16  Am.  St*  Rep.  388 ;  Kingsbury  v.  Centre,  12  Mete.  99 ;  State 
V.  Jersey  City,  27  N.  J.  L.  493 ;  Launtz  v.  People,  113  HI.  137, 
55  Am.  Rep.  405.  The  very  fact  that  the  statute  makes  specific 
requirement  of  a  majority  of  all  the  members  for  the  passage  of 
ordinances,  and  the  adoption  of  orders  and  resolutions  to  enter 
into  contracts  or  for  the  appropriation  of  money,  is  a  clear  indi- 
cation of  the  legislative  intent  to  leave  all  matters  arising  for  the 
action  of  the  council,  and  not  thus  enumerated,  to  be  governed 
by  the  parliamentary  rule  generally  recognized  by  the  courts,  as 
above  indicated.  Such,  indeed,  seems  to  be  the  holding  already 
announced  by  this  court  in  Strohm  v.  Iowa  City,  47  Iowa,  42. 
It  follows  that  the  point  made  by  the  appellee  against  the  due 
passage  of  the  resolution  cannot  be  sustained.  As  the  resolution 
received  a  majority  of  the  quorum,  it  becomes  unnecessary  for  us 
to  consider  or  decide  whether,  under  the  special  charter  of  the 
city  of  Cedar  Rapids,  or  the  general  law  of  the  State,  the  mayor 
can  be  r^arded  as  a  member  of  the  council. 
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2.  The  next  reason  given  why  the  relief  asked  should  be 
granted  (and  the  proposition  most  earnestly  pressed  in  argument) 
is  that  the  resolution  permitting  the  laying  of  the  street  railway 
track  in  Third  avenue  is  a  new  franchise,  and  cannot  be  granted 
without  first  giving  notice  as  directed  in  Code,  §§  955,  956.  If 
the  premise  be  correct,  and  the  right  to  operate  a  railway  in  Third 
avenue  is  a  new  franchise,  then  the  conclusion  stated  by  counsel 
cannot  well  be  avoided.  But  is  it  in  any  proper  sense  of  the  word 
a  new  franchise,  or  is  the  privilege  to  occupy  this  street  implied 
and  contemplated  by  the  original  grant  ?  Without  prolonging  our 
opinion  to  set  out  the  originlal  ordinance  in  full,  we  will  say  that 
a  careful  reading  of  its  provisions  convinces  us  that  the  contract 
embodied  in  the  grant  by  the  city,  and  acceptance  by  the  railway 
company,  contemplated  a  system  of  street  railways  for  the  accom- 
modation of  the  city  generally ;  that  so  much  of  said  system  as  was 
reasonably  required  for  immediate  needs  should  be  constructed 
without  delay ;  and  that  extensions  of  these  lines  into  new  neigh- 
borhoods, and  upon  other  streets,  should  be  made  from  time  to 
time  in  the  future  as  the  growth  of  said  city  should  demand,  and 
the  city  council  designate.  This  is  fairly  indicated  by  the  fact 
that  the  original  grant,  after  making  use  of  the  language  quoted 
by  us  in  the  opening  statement,  proceeds  to  designate  only  the 
general  directions  in  which  the  initial  lines  shall  be  constructed, 
and  fixes  the  number  of  miles  of  track  which  shall  be  regarded 
as  the  minimum  of  requirement.  The  provision  that  the  com- 
pany shall,  in  its  acceptance  of  the  grant,  designate  the  streets 
to  be  occupied  by  its  tracks,  has  reference  only  to  this  minimum 
of  mileage  which  was  exacted  as  the  price  or  condition  of  the  priv- 
ilege granted.  The  future  growth  and  expense  of  the  system  was 
provided  for  in  tjie  clause,  "  and  in  such  other  streets  and  public 
places  as  said  council  may  from  time  to  time  by  resolution  desig- 
nate." Unless  this  provision  for  the  future  was  void  for  uncer- 
tainty, or  as  being  in  excess  of  the  power  vested  in  the  city,  then 
the  resolution  permitting  the  use  of  Third  avenue  by  the  railway 
company  was  a  lawful  exercise  of  the  discretion  vested  in  the  city 
council,  and  the  injunction  should  have  been  dissolved.  We  see 
no  occasion  to  question  the  grant  on  the  ground  of  uncertainty. 
If  the  construction  of  an  ordinary  railway  is  contemplated  be- 
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tween  two  designated  terminal  stations,  the  route  to  be  occupied 
may  perhaps  be  designated  with  reasonable  certainty  in  its  char- 
ter, but  a  street  railway  system  intended  for  the  use  and  con- 
venience of  a  growing  city  for  a  long  period  of  years  presents  a 
different  problem.  Of  necessity,  it  must  be  a  growth  —  a  develop- 
ment — •  and  the  direction  or  number  of  the  lines  or  tracks  which 
will  be  required  in  the  future  cannot  be  foretold  with  any  pre- 
cision. New  streets  will  be  opened,  new  additions  to  the  city  will 
be  laid  out,  and  other  changes  not  now  anticipated  will  take  place. 
To  meet  these  contingencies,  the  city  council,  in  granting  a  charter 
for  a  comprehensive  street  railway  system,  must  either  in  sweep- 
ing terms  grant  the  right  to  occupy  all  streets  now  or  hereafter 
opened,  or  it  must  adopt  some  such  expedient  as  was  made  use 
of  in  this  ease,  and  provide  for  the  extension  of  lines  from  time 
to  time  as  the  need  therefor  may  arise,  and  the  city  council  directs 
These  provisions  are  not  for  the  granting  of  new  privileges  or 
franchises,  but  for  the  reasonable  regulation  and  control  of  the 
company  in  the  use  of  the  franchise  originally  granted.  To 
adopt  the  other  plan,  and  grant  a  franchise  expressly  allowing 
the  company  to  enter  upon  and  occupy  any  or  all  streets,  without 
any  power  of  veto  or  regulation  by  the  city  council,  even  if  of  any 
validity,  would  be  a  most  unwise  and  impolitic  abandonment  of 
an  important  right.  To  say  that  it  is  not  within  the  power  of  a 
city  to  grant  a  franchise  in  general  terms,  as  was  here  attempted, 
and  that  every  permission  for  the  extension  of  the  railway  into 
another  street  or  alley  is  a  new  franchise,  requiring  preliminary 
notice,  and  possible  submission  to  the  popular  vote,  as  upon  an 
original  grant,  is  to  hamper  the  progress  and  usefulness  of  a  pub- 
lic utility  by  an  unreasonable  restriction,  and  tends  to  a  multi- 
plication of  petty  franchises,  from  which  a  confusion  of  claims, 
with  resultant  burdensome  litigation,  is  sure  to  arise,  to  the  detri- 
ment of  public  interests.  There  is  nothing,  therefore,  which  is 
mireasonable  or  against  public  policy  in  holding  the  city  clothed 
with  power  to  grant  a  franchise  in  the  terms  here  employed,  nor 
do  we  find  anything  in  our  statutes  which  forbids  it.  If,  then, 
as  we  conclude,  the  consent  of  the  council  for  the  extension  of 
the  company's  track  into  Third  avenue  is  not  the  granting  of  a 
new  franchise,  but  is  simply  an  exercise  of  the  reserved  power  to 
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regulate  the  company's  use  of  the  city  streets  under  the  original 
grantj  then  the  provisions  of  Code,  §§  955,  956,  upon  which  ap- 
pellee relies,  are  not  applicable,  and  that  part  of  his  argument 
based  upon  said  statute  requires  no  further  consideration.  That 
statute,  by  its  express  terms,  is  made  applicable  only  to  the  grant- 
ing of  an  original  franchise,  or  to  a  reneval  or  extension  of 
the  period  for  which  a  grant  has  been  made,  and  not  to  mere 
extensions  or  enlargements  of  the  facilities  which  the  franchise 
holder  employs  in  exercising  the  power  originally  granted.  It 
is  to  be  conceded  that  a  franchise  for  a  street  railway  may  be  con- 
fined to  any  one  or  more  streets  or  neighborhoods  of  a  city,  and  if 
the  terms  of  the  grant,  when  fairly  construed,  indicate  that  such 
restricted  or  localized  privilege  was  intended,  then,  of  course,  any 
ext^ision  of  such  railway  into  other  streets  or  districts  is  subject 
to  all  the  conditions  pertaining  to  the  grant  of  a  new  or  independ- 
ent franchise.  It  is  a  matter  of  common  observation,  however, 
that,  outside  of  the  very  large  cities,  street  railway  franchises 
confined  to  a  few  streets  or  districts  of  the  municipal  territory 
are  very  rare;  and,  while  exclusive  franchises,  except  for  limited 
periods,  are  not  allowable,  there  can  be  found  very  few  investors 
disposed  to  undertake  the  construction  and  operation  of  a  street 
railway  system  in  our  small  cities,  if  the  right  to  expand  its  lines 
to  accommodate  the  growth  and  expansion  of  the  city  is  denied, 
or  if  each  successive  extension  of  its  track  into  another  street  in- 
volves the  procurement  of  a  new  and  additional  franchise.  We 
feel  quite  certain  that  the  practical  construction  which  has  been 
given  the  law  by  the  cities  of  Iowa  is  in  accordance  with  these 
views,  and  that  to  hold  otherwise  would  result  in  disastrous  con- 
fusion. 

It  is  further  urged  that  while,  by  the  terms  of  the  original  ordi- 
nance, the  rights  of  the  railway  company  were  made  exclusive 
for  a  terra  of  five  years  only,  the  construction  of  the  law  which 
we  have  approved  results  in  giving  the  company  an  exclusive 
privilege  for  the  entire  period  of  twenty-five  years.  This  does 
not  follow  —  certainly  not  as  a  legal  necessity.  It  may  be  that 
in  a  small  city  the  company  first  in  possession  of  a  general  fran- 
chise, and  with  a  system  already  inaugurated,  holds  such  a  posi- 
tion of  vantage  that  under  all  ordinary  circumstances  no  competi- 
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tor  will  care  to  enter  into  a  competition^  even  if  another  franchise 
be  granted ;  but  competition  is  excluded  or  prevented  by  the  opera- 
ticm  of  natural  laws,  and  not  by  the  terms  of  the  statute  or 
ordinance. 

While  we  hold  that  the  defendant  company  has  a  right  to  enter 
upon  all  such  streets  as  the  council,  in  the  reasonable  exercise  of 
its  discretion,  may  designate,  this  is  not  necessarily  inconsistent 
with  the  existence  of  another  street  railway  system  in  the  same 
city,  operating  under  another  franchise  embodying  the  same  gen- 
eral terms  and  conditions. 

Turning,  as  the  case  does,  so  largely  upon  the  construction  of 
our  own  statutes,  we  think  it  unnecessary  to  go  into  any  extended 
rwiew  of  the  many  authorities  cited  by  coimsel.  We  have  ex- 
amined all  of  them,  and  find  none  which  is  necessarily  incon- 
sistent with  our  conclusion. 

It  follows  that  the  judgment  below  must  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to  the  trial  court  to  sus- 
tain the  motion  for  dissolution  of  the  injunction.  Costs  of  appeal 
will  be  taxed  against  the  appellee. 

Reversed. 


Cotant  V,  Boone  Svhurhan  Railway  Co. 

( Iowa  —  Supreme  Court. ) 

1.  Injubt  to  Passenger  by  Defective  Exrr  at  Station.i — The  plaintiff,  a 
passenger  on  one  of  the  cars  of  the  defendant,  alighted  therefrom  at  a 
station.  A  stile  had  been  erected  by  a  third  person  over  a  wire  fence 
which  separated  the  defendant's  right  of  waj  from  adjoining  property 
for  the  purpose  of  permitting  passengers  to  go  from  the  station  to  a 
pleasure-ground  upon  such  adjoining  property.  The  plaintiff  attempted 
to  pase  over  such  stile,  and  as  he  started  to  descend  from  the  top  caught 

Defecta  in  stations  and  placet  of  exit. —  The  general  rule  as  applied  to  steam 
railroads  requiring  them  to  provide  and  maintain  safe  and  adequate  station- 
booses,  platforms,  and  places  of  egress  and  ingress  for  those  leaving  and 
approaching  trains  does  not  apply  to  the  same  extent  to  ordinary  strieet 
mrface  railroads.  This  is  obvious  from  the  difference  in  the  method  of 
operation.  Street  cars  operated  in  streets  and  highways  are  required  to  stop 
tt  frequent  intervals,  regardless  of  the  existence  of  permanent  stations  and 
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his  foot,  was  thrown  to  the  ground,  and  received  the  injuricB  of  which  he 
complains.  It  appeared  that  the  stile  -was  defectively  constructed.  It 
was  insisted  hy  the  defendant  that  since  it  did  not  erect  the  stile  and 
had  no  right  to  enter  upon  the  adjoining  grounds  to  repair  it,  it  could 
not  be  held  liable  for  any  injury  resulting  from  the  use  thereof;  but  the 
court  held  that  since  the  contrivance  was  used  by  the  defendant's  pas- 
sengers alone,  and  it  knew  that  it  was  being  so  used,  it  was  bound  to  at 
least  ordinary  care  in  seeing  that  it  was  fit  for  the  purpose  for  which 
it  was  intended;  that  from  the  evidence  the  jury  was  justified  in  finding 
that  there  was  an  implied  invitation  to  its  passengers  to  use  such 
contrivance. 

2.  ExisiXNCE  OF  Othbb  Means  of  Egbess. —  It  appearing  that  there  was  an 
opening  in  the  fence  400  or  500  feet  from  the  station,  it  was  a  question 
for  the  jury  as  to  whether  or  not  the  plaintiff  was  negligent  in  failing  to 
take  advantage  thereof. 

8.  LiABiLiTT  OF  Defendant  fob  Defective  Condition  of  Stujb. —  The  duty 
of  a  carrier  of  passengers  does  not  end  when  the  passenger  has  alighted 
from  its  cars.  It  must  provide  reasonably  safe  means  of  access  to  and 
from  its  stations  or  terminals  for  the  use  of  its  passengers,  and  the  pas- 
sengers have  a  right  to  assume  that  the  means  of  egress  provided  are 
reasonably  safe.  The  defendant  having  knowledge  of  the  construction 
of  the  stile  and  impliedly  inviting  its  passengers  to  use  it  is  liable  for 
its  defective  condition,  although  it  was  erected  by  a  stranger. 

Afpbal  by  defendant  from  a  verdict  and  judgment  for    the  plaintiff.    Decided 
April  6,  1904.    Reported  124  Iowa,        ,  99  N.  W.  116. 

W.  W.  Ooodyhoontz  and  Dowell  &  Parrish,  for  appellant. 

C.  T.  Cotant  and  Oanoe  &  Hollingsworth,  for  appellee. 

Opinion  by  Deemeb,  C.  J. 

Defendant  owns  and  operates  an  electric  railway  from  the  city 
of  Boone  to  the  Des  Moines  river,  near  what  is  known  as  the 
"  High  Bridge  "  of  the  Chicago  &  Northwestern  railway,  and  on 

platforms,  for  the  purpose  of  permitting  passengers  to  board  and  alight  from 
the  cars.  But  electric  railways  are  operated  frequently  between  cities  and 
villages,  and  their  lines  are  constructed  over  rights  of  way  owned  by  the  com- 
panies. In  such  cases  it  is  frequently  required  to  construct  and  maintain 
stations  and  platforms  at  places  convenient  of  access  to  patrons.  Where 
such  is  the  case  it  is  probable  that  the  strict  rule  as  applied  to  steamr  rail- 
roads will,  under  such  circumstances,  be  also  applied  to  electric  railways. 

A  person  leaving  the  station  of  a  railroad  company  in  the  usual  way  and 
in  a  reasonable  maimer  is  entitled  to  the  protection  of  a  passenger  untii 
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the  4th  day  of  Julj^  1901^  was  carrying  passengers  over  the  said 
line  for  hire.  The  west  or  river  end  of  this  railway  ran  for  some 
distance  parallel  to,  and  inunediately  north  of,  the  right  of  way 
of  the  Chicago  &  Northwestern  Railroad  Company,  and  the  rights 
of  way  of  the  two  companies  were  separated  by  a  wire  fence. 
Just  prior  to  the  4th  day  of  July,  1901,  one  Spraker,  who  owned 
Bctme  land  sonth  of  the  steam  railway  right  of  way,  which  he  used 
as  pleasure  ground,  constructed  a  stile  over  this  wire  fence,  which 
was  made  by  placing  two  ladders,  each  eight  or  ten  feet  in  length, 
and  fourteen  or  sixteen  inches  in  width,  in  such  a  position  as  that 
two  ends  met  over  and  above  the  fence,  while  the  other  ends 
were  set  in  the  earth  on  either  side  thereof.  Boards  running 
parallel  with  the  sides  of  the  ladders  were  nailed  thereon,  and 
strips  or  cleats  at  short  intervals  were  fastened  to  these  boards. 
There  were  no  railings  or  handrails,  and  no  lateral  supports. 

be  bas  left  the  company's  premises.  Keefe  v,  Boston,  etc.,  R.  Ck).,  142  Mass. 
251,  7  N.  E.  874;  Hartzig  v.  Lehigh  VaUey  R.  Co.,  154  Pa.  St.  364,  26  Atl.  310. 
The  rule  in  relation  to  the  liability  of  railroad  corporations  for  injuries 
sustained  by  passengers  by  reason  of  defects  in  the  approaches  to  the  cars, 
sndi  as  platformSy  halls,  stairways,  and  the  like,  differs  from  that  which 
oUains  in  the  ea'se  of  an  injury  to  a  passenger  while  he  is  being  carried 
oi^er  the  road  of  the  corporation,  and  where  the  injury  occurs  from  a  defect 
in  the  roadbed  or  machinery,  or  in  the  construction  of  the  cars,  or  where  it 
RsnHs  from  a  defect  in  any  of  the  appliances,  such  as  would  be  likely  to 
occasion  great  danger  and  loss  of  life  to  those  traveling  on  the  road.  The 
rule  in  the  former  case  is  that  the  carrier  is  bound  simply  to  exercise  ordinary 
care  in  riew  of  the  danger  to  be  apprehended,  and  for  the  reason  that  the 
consequence  of  a  neglect  of  the  highest  care  and  skill  which  human  foresight 
can  attain  to  are  naturally  of  a  much  less  serious  nature.  See  Nellis 
Street  Railroad  Accident  Law,  p.  181,  and  cases  cited  in  note  88.  In  the 
esse  of  Lever«t  v,  Shreveport  Belt  Line  Co.,  1  St.  Ry.  Rep.  253,  110  La.  399, 
34  So.  579,  it  was  held  that  a  railway  company  which  uses  as  a  station  for 
embarking  or  disembarking  its  passengers,  a  pavilion  constructed  upon  a 
street,  is  liable  to  a  passenger  for  injuries  received  from  the  breaking  of 
t  rotten  plank  in  the  steps  leading  to  the  cars,  whether  the  station  was  con- 
structed by  it  or  not.  In  the  case  of  Finsetti  v.  Suburban  R.  Ck>.,  32  Oreg. 
1,  51  Pac  84,  39  L.  R.  A.  517,  it  was  held  that  a  street  railway  company 
wbidi  constructs  a  walk  over  a  street  temporarily  submerged  by  a  freshet 
for  the  use  of  passengers  in  going  from  one  car  to  another,  is  not,  as 
matter  of  law,  required  to  provide  a  light  for  such  walk  at  night,  but  is 
required  to  make  such  walk  reasonably  safe,  but  not  to  make  it  "  as  reasonably 
■afe  as  possible.^ 
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Plaintiff  took  one  of  defendant's  trains  in  the  city  of  Boone,  rode 
ont  to  the  western  terminal  at  or  near  the  Des  Moinee  river, 
alighted  from  the  car,  and,  seeing  this  stile,  which  was  near  where 
the  train  stopped,  attempted  to  pass  over  it,  and,  as  he  started  to 
descend  from  the  top,  caught  his  foot  in  such  a  way  as  that  he  was 
thrown  to  the  groimd,  and  received  the  injuries  of  which  he  com- 
plains. He  said  on  the  witness  stand  that  as  he  took  the  second 
step  down,  and  placed  the  weight  on  his  foot,  something  broke 
or  turned  with  him,  causing  him  to  lose  his  balance  and  to  fall 
to  the  ground;  that  his  foot  was  caught  and  held,  so  that  his 
head  and  shoulders  struck  the  ground.  The  alleged  grounds  of 
n^ligence  are  that 

"  The  said  stile  was  without  railing  or  means  of  lateral  support,  and  that 
the  defendant,  its  agents  or  servants,  so  carelessly  and  negligently  con- 
structed, appropriated,  maintained,  and  used  said  unsafe  and  dangerous 
ladder  and  stile,  and  so  negligently  and  carelessly  failed,  refused,  and  neg- 
lected to  assist  plaintiff  at  any  time  or  in  any  manner  in  getting  oyer  said 
ladders  or  stile  or  barb-wire  fence,  in  departing  from  the  defendant's  said 
grounds,  and  so  failed,  refused,  and  neglected  to  provide  safe  means  of  egress 
and  ingress  from  or  to  said  grounds,  as  to  cause  each  and  all  of  the  damages 
set  out  in  the  petition ;  that  said  stile  or  ladder  was  so  defectively  constnieted 
of  light  and  defective  timber  as  to  break  and  give  way,  and  thus  throw 
plaintiff  to  the  ground  and  break  his  1^,  causing  the  injury  complained  of." 

Defendant  denied  any  negligence  on  its  part,  and  pleaded  con- 
tributory negligence  on  the  part  of  the  plaintiff.  Many  points  are 
relied  upon  for  a  reversal,  the  more  important  of  which  we  shall 
consider  in  the  order  presented  by  appellant's  counsel  in  their 
brief. 

The  first  proposition  made  by  them  is  that  as  defendant  did 
not  erect  the  stile,  had  not  assumed  control  thereof,  and  had  no 
right  to  enter  upon  the  land  of  the  steam  railway,  either  to  in- 
spect or  to  repair  it,  it  owed  plaintiff  no  duty  with  respect  thereto, 
and  cannot  be  charged  with  negligence  either  in  the  construction 
or  maintenance  of  this  device.  The  trial  court  gave  the  follow- 
ing, among  other  instructions :  "  Tou  are  instructed  that,  after 
completing  its  road,  defendant  was  under  no  obligations  to  build 
or  erect  a  stile  or  stairs  over  the  fence  from  the  right  of  way 
leading  over  and  into  the  right  of  way  of  the  Chicago  &  North- 
western railway ;  but  if  you  find  from  the  evidence  that  said  stile 
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in  question  was  constructed  partly  on  defendant's  grounds  and 
partly  on  the  grounds  of  the  Chicago  &  Northwestern  Railway 
Company,  and  that  the  same  was  used  by  the  passengers  from 
defendant's  cars  as  the  usual  means  of  egress  from  said  grounds, 
and  such  fact  was  known  to  defendant,  and  defendant  permitted 
the  same,  and  there  was  no  other  reasonable  or  safe  way  of  egress 
from  said  grounds,  then  the  fact  that  said  stile  was  partially  upon 
die  grounds  of  the  Chicago  &  Northwestern  Railway  Company 
would  not  relieve  defendant  of  the  obligation  to  exercise  ordinary 
care  in  keeping  said  stile  in  a  reasonably  safe  condition,  if  it 
allowed  the  same  to  remain  and  be  used  as  the  only  reasonable 
means  of  egress  from  its  grounds."  From  the  statement  already 
made,  it  will  be  observed  that  the  accident  occurred  on  that  part 
of  the  stile  which  was  over  and  upon  the  right  of  way  of  the 
Chicago  &  Northwestern  railroad,  and  it  is  contended  that  de- 
fondant's  responsibility  ceased  when  the  passenger  passed  upon 
the  ground  of  another  carrier ;  that,  at  most,  it  was  under  no  other 
duty  to  the  plaintiff  than  to  warn  him  of  danger  of  which  it 
had  notice  or  knowledge,  and  that  its  liability  is  not  greater  than 
if  the  stile  had  been  erected  jointly  by  the  steam  railway  company 
and  the  defendant  The  defendant  did  not  erect  the  stile,  and 
there  is  no  evidence  that  the  Chicago  &  Northwestern  Railroad 
Company  had  anything  to  do  with  it.  Little  need  be  said  in 
support  of  the  proposition  that  this  stile  was  a  dangerous  contriv- 
ance. The  jury  so  found,  and  we  have  no  doubt  of  the  correct- 
ness of  its  finding.  But  defendant  strenuously  insists  that,  as 
it  had  no  right  to  enter  upon  the  grounds  of  the  other  company 
to  repair  the  device,  it  cannot  be  held  liable  for  any  injury  that 
may  have  resulted  from  the  use  thereof.  Ordinarily  this  propo- 
sition is  true,  but  it  must  be  remembered  that  this  contrivance, 
while  partly  on  or  over  the  land  of  the  Chicago  &  Northwestern 
Baiboad  Company,  was  a  single,  complete  device,  and  formed  a 
continuous  passageway  over  the  fence;  and  if  defendant  invited 
its  passengers  to  use  it,  either  expressly  or  by  implication,  it  was 
bound  to  at  least  ordinary  care  in  seeing  that  it  was  fit  for  the 
purpose  intended.  That  it  had  no  right  to  go  upon  the  grounds 
of  the  Chicago  &  Northwestern  Railroad  Company  to  make  in- 
spection or  repairs  is  not  controlling.  Its  passengers  were  not 
18 
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bound  to  ascertain  at  their  peril  what  part  of  this  stile  was  od.  the 
premises  owned  by  another  company,  and  what  right  defendant 
had  to  use  it     Defendant  undoubtedly  had  the  right  to  make 
arrangements  with  another  company  for  the  construction  of  a 
stile  and  for  permission  to  its  passengers  to  cross  its  right  of 
way;  and,  having  invited  the  traveling  public  to  use  the  device, 
it  will  not  be  permitted  to  say  that  it  had  no  right  to  erect  part 
of  the  contrivance  upon  grounds  of  another  company.    It  will  not 
do  to  say  that  the  traveling  public  must  inquire  in  such  cases 
as  to  the  right  the  carrier  had  to  pass  upon  the  grounds  of  an- 
other company  to  make  repairs.     This  contrivance  was  used  by 
defendant's  passengers  alone.     It  was  not  built  to  accommodate 
the  steam  railway  or  its  passengers.     The  use  made  of  the  rail- 
way right  of  way  was  permissive  only.     That  company  had  no 
interest  in  the  device,  did  not  profit  therefrom  in  any  way,  and 
was  not  using  it  for  the  benefit  of  its  patrons.     It  did  not  owe 
the  plaintiff  or  the  defendant  company  any  duty  whatever  with 
reference  to  this  stile,  and  the  plaintiff  was  not  going  upon  its 
grounds  for  the  purpose  of  taking  its  trains,  or  for  any  other 
purpose  than  simply  to  cross  them.    In  so  doing,  he  was  nothing 
more  than  a  licensee,  and  the  steam  railway  company  was  under 
no  obligation  to  look  after  his  safety  in  coming  upon  its  premises. 
The  use  made  of  the  stile  was  for  the  joint  benefit  of  the  defendant 
company  and  the  owner  of  the  pleasure  grounds.     The  jury  was 
justified  in  finding  that  the  defendant  company  knew  that  it  was 
being  used  by  its  passengers,  and  that  it  was  in  a  dangerous 
condition.    It  was  also  justified  in  finding,  on  account  of  its  posi- 
tion and  the  manner  in  which  defendant  stopped  its  trains  and 
operated  its  road,  that  there  was  an  implied  invitation  to  its 
passengers  to  use  the  device  in  going  to  the  high  bridge  and  to 
the  picnic  grounds  of  Spraker,  the  man  who  constructed  the  stile. 
Had  the  contrivance  been  constructed  by  the  defendant  and  the 
Chicago  &  Northwestern  Railroad  Company  jointly  for  the  use 
of  the  passengers  of  either  line,  both  would  imdoubtedly  have  been 
liable  for  an  injury  received  by  a  passenger.    The  rule  seems  to  be 
"that  the  depot  and  connected  grounds,  visited  by  coming  and 
going  passengers,  should  be  fitted  up  with  a  careful  r^ard  for 
their  comfort  and  safety.    The  approaches,  the  tracks  around  the 
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iJatform  for  entering  and  leaving  the  cars,  the  passages  of  the 
cars,  every  spot  likely  to  be  visited  by  passengers  seeking  the 
depot,  waiting  at  it  for  its  trains  or  departing,  should  be  made 
safe,  and  kept  so."  Bishop,  Noncontract  Law,  §  1086.  See  also 
Lucas  V.  Pennsylvania  Co.  (Ind.  Sup.),  21  K  E.  972,  16  Am. 
St.  Rep.  323,  and  cases  cited.  Here  there  was  no  liability  on  the 
part  of  the  steam  railway  company,  but  the  situation  was  such  as 
to  make  it  natural  for  a  person  alighting  from  defendant's  train 
as  plaintiff  did,  intending  to  go  to  the  bridge  or  to  the  pleasure 
groonds,  to  use  the  stile  in  passing  over  the  fence.  Defendant 
was  bound  to  know  that  persons  alighting  from  its  trains  would 
likely  use  this  device  in  passing  to  their  destination,  and  it  was 
its  duty  to  use  at  least  ordinary  care  in  seeing  that  it  was  prop- 
erly constructed  and  in  good  repair.  The  following  cases  lend 
rapport  to  our  conclusions  on  this  point :  Cross  v.  Lake  Shore 
Co.  (Mich.),  37  N.  W.  361,  13  Am.  St.  Rep.  399;  Collins  v. 
Toledo  Co.  (Mich.),  45  N.  W.  178;  East  Tenn.  Co.  v.  Watson 
(Ala.),  10  So.  228;  Delaware  Co.  v.  Trautwein  (N.  J.),  19  Atl. 
178,  7  L.  R  A.  435,  19  Am.  St.  Rep.  442. 

2.  The  defendant  asked  an  instruction  to  the  effect  that,  if  the 
jury  found  the  injury  was  due  to  a  defective  step  or  board  in  the 
stile,  it  would  not  be  liable,  unless  it  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  of  this  defective  condition. 
This  thought  was  embodied  in  one  of  the  instructions  given  by  the 
trial  court,  and  defendant  has  no  cause  of  complaint. 

3.  Instruction  10,  which  reads  as  follows,  is  complained  of: 

"  If  joa  find  from  the  evidence  that  the  stile  in  question  was  constructed 
P^ly  upon  the  ground  of  defendant  company,  and  that  the  same  was  ordi- 
^kUj  and  generally  used  by  those  who  were  passengers  on  defendant  com- 
pwy's  cars  as  a  means  of  egress  from  said  grounds,  where  the  railway  of 
defendant  terminated,  and  that  there  was  no  other  reasonable  means  of 
*8Tes8  from  said  grounds,  and  that  said  defendant  company  knew  that  said 
*^e  was  so  used  by  passengers  upon  its  cars  in  leaving  said  grounds,  and 
that  it  permitted  them  to  do  so;  and  you  further  find  that  said  stile,  by 
'•^•wi  of  its  narrowness,  or  by  reason  of  the  fact  that  there  was  no  railing 
thereon,  or  by  reason  of  the  fact  that  said  stile  was  constructed  of  light  and 
defective  lumber,  if  such  you  find  the  fact  to  be,  was  not  such  means  of 
^Si^st  from  said  grounds  as  an  ordinary  person  would  provide  under  similar 
'I'cwnstances  —  you  vrill  be  justified  in  finding  the  defendant  guilty  of  neg- 
ligence, as  charged.    If,  however,  you  find  that  the  said  stile  was  such  as  an 
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ordinarj  person  would  employ  under  similar  circumstances  as  a  means  of 
egress  from  said  grounds,  then  there  would  be  no  negligence  upon  the  part 
of  defendant." 

The  criticism  is  that  there  was  no  evidence  upon  which  to  base 
it.  Suffice  it  to  say  that  we  find  in  the  record  ample  testimony 
to  justify  the  instruction. 

4.  Instruction  19,  relating  to  the  measure  of  damages^  is  also 
challenged.     It  reads  as  follows: 

"  If  you  find  him  entitled  to  recover,  he  should  be  allowed  a  fair  and 
reasonable  compensation  for  his  injuries.  In  estimating  his  damage,  no 
precise  rule  can  be  given  for  the  amount  to  be  allowed,  as  they  are  not  in 
their  nature  susceptible  of  exact  money  valuation.  You  are  to  use  your  own 
sense  and  judgment,  and  be  guided  by  the  evidence,  in  allowing  him  such 
siun  as  will  reasonably  compensate  him.  In  making  up  this  amount,  you 
should  award,  as  may  appear  from  the  evidence,  the  reasonable  value  of  the 
time  lost  because  of  the  injury,  the  amount  he  has  paid  for  medical  attend- 
ance and  nursing,  and  fair  compensation  for  the  bodily  pain  and  suffering 
caused  by  the  said  injury;  and  if  you  further  find  that  plaintiff's  injuries  are 
permanent,  and  will,  to  some  extent,  disable  him  in  the  future,  and  eauaa 
him  pain  and  suffering  hereafter,  you  should  also  allow  him  such  further 
sum  as,  paid  now  in  advance,  will  reasonably  compensate  him  for  such  future 
disability,  pain,  and  suffering  as  the  evidence  shows  it  is  reasonably  probable 
will  result  to  him  in  the  future  from  such  injuries." 

The  first  point  made  with  reference  to  this  is  that  there  is  no 
testimony  on  which  to  base  an  allowance  for  future  disability. 
The  evidence  clearly  shows  that  plaintiff  was  suffering  from  his 
injuries  at  the  time  of  trial,  and  the  experts  testified  that  hia 
injury  would  probably  be  permanent.  Plaintiff  testified  that  he 
was  earning  fifty  dollars  per  month  before  the  injury,  and  had 
not  been  able  to  earn  more  than  ten  dollars  since.  This  was 
sufficient  to  take  the  case  to  the  jury.  Smith  v.  Sioxix  City 
(Iowa),  93  N.  W.  81 ;  Winter  v.  Railroad  Co.  (Iowa),  45  N.  W. 
737;  Ashley  v.  Sioux  City  (Iowa),  93  K  W.  303.  Next  it  is 
argued  that  the  instruction  runs  counter  to  the  rules  announced  in 
Fry  V.  Railroad  Co,,  45  Iowa,  416,  and  Laird  v.  Railroad  Co.,  100 
Iowa,  336,  69  N.  W.  414.  A  reading  of  these  cases  will  suf- 
ficiently demonstrat'C  the  incorrectness  of  this  proposition.  Ab- 
stractly considered,  the  instruction  has  support  in  Baily  v.  City, 
108  Iowa,  20,  78  K  W.  831 ;  Miller  v.  Boone  County,  95  Iowa,  5, 
63  N.  W.  352;  Smith  v.  Sioux  City,  supra. 
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5.  Lastly  it  is  argued  that  the  verdict  is  contrary  to  the  instruc- 
tions. The  principal  contention  here  is  that  there  was  another 
means  of  egress  from  the  defendant's  grounds,  whereby  plaintiff 
eonid  have  reached  his  destination  with  safety.  There  was  testi- 
m<my  to  the  effect  that  there  was  an  opening  in  a  barbed-wire 
fence  forty  rods  away,  but  it  was  not  a  place  which  afforded  a 
reasonable  means  of  egress  from  the  defendant's  terminal.  An- 
other opening  in  the  fence,  400  or  600  feet  away,  was  spoken  of 
by  one  witness,  but  it  was  not  in  sight,  and  the  witness  said  that 
it  may  have  been  closed  on  the  day  of  the  accident.  It  was 
dearly  a  qnestion  for  the  jury  to  say  whether  or  not  there  was  an- 
other reasonably  safe  and  accessible  place  of  exit  from  the  grounds 
where  the  railway  terminated,  and  as  to  whether  or  not  plaintiff 
was  n^ligent  in  not  taking  it. 

In  conclusion,  we  may  say  that  the  case  was  submitted  to  the 
jury  on  two  theories :  One,  that  the  stile,  by  reason  of  its  narrow- 
ness, or  for  want  of  railings,  or  because  it  was  constructed  of 
light  or  defective  materials,  was  not  such  means  of  egress  as  an 
ordinarily  prudent  person  would  provide,  in  which  event  defend- 
ant nofght  be  found  guilty  of  negligence ;  and  the  other,  that  the 
injury  was  due  to  a  defective  board  in  said  stile,  in  which  event 
defendant  would  not  be  guilty  of  negligence,  unless  it  knew,  or 
in  the  exercise  of  reasonable  care  should  have  known,  of  its  defect- 
ive condition.  The  latter  theory  was  bottomed  on  the  thought 
that  the  stile  itself  was  not  dangerous,  save  as  it  had  a  defective 
board.  What  we  have  said  in  the  second  division  of  this  opinion 
has  reference  to  this  last  contention.  On  the  other  proposition, 
defendant  was  liable  for  the  defective  condition  of  the  stile, 
although  it  was  erected  by  a  stranger.  Defendant  had  full  knowl- 
edge of  the  construction  of  the  stile,  and  impliedly  invited  its 
passengers  to  nse  it.  Under  such  circumstances,  its  liability  is 
the  same  as  if  it  had  itself  set  up  and  maintained  the  device. 
See  eases  hitherto  cited,  and  McDonald  v.  Railroad  Co.,  26  Iowa, 
124,  95  Am.  Dec.  114;  Beard  v.  Railroad  Co.,  48  Vt.  101;  Oil- 
^nore  V.  Railroad  Co.  (Pa.),  25  Atl.  774;  Watson  v.  Land  Co. 
(Ala.),  8  So.  770.  This  rule  is  bottomed  on  the  proposition  that 
the  duly  of  a  carrier  of  passengers  does  not  end  when  the  passenger 
^  alighted  from  its  cars.    It  must  also  provide  reasonably  safe 
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means  of  access  to  and  from  its  stations  or  terminals  for  the  use 
of  its  passengers  and  the  passengers  have  a  right  to  assiune  that 
the  means  of  egress  provided  are  reasonably  safe.  This  duty  it 
cannot  delegate  to  another  so  as  to  relieve  itself  from  responsi- 
bility. See  cases  hitherto  cited.  Defendant's  contention  that  it 
is  not  liable  because  the  stile  was  erected  by  a  stranger  is  un- 
sound in  principle,  and  not  sustained  by  authority.  When  it 
invited  its  passengers  to  use  this  stile,  it,  in  effect,  represented 
that  it  was  reasonably  safe  for  the  purposes  intended ;  and,  when 
injury  occurred  by  reason  of  its  unsafe  or  faulty  construction, 
it  should  not  be  allowed  to  shield  itself  behind  another,  and  to 
say  that  it  did  not  know  of  its  defective  construction.  Oulf  F.  J8. 
Co.  V.  Glenk  (Tex.  Civ.  App.),   30  S.  W.  278,  and  cases  cited. 

The  instructions  were  even  more  favorable  to  the  defendant 
than  it  was  entitled  to.  We  are  not  to  be  understood  as  approv- 
ing all  of  them.  Suffice  it  to  say  that  defendant  was  in  no  manner 
prejudiced  either  by  those  given,  or  by  the  refusal  of  the  court 
to  give  those  asked  by  it.  Our  observations  in  the  second  para- 
graph of  this  opinion  must  be  construed  with  reference  to  these 
suggestions. 

There  is  no  prejudicial  error  in  the  record,  and  the  judgment 
must  be,  and  it  is,  affirmed. 

Bishop,  J.,  taking  no  part. 


Cummings  v.  Wichita  Railroad  &  Light  Co. 

(Kansas  —  Supreme  CJourt.) 

Passknoeb  Injured  bt  Beino  Stbuck  bt  Tboixet  Polb  at  thb  Sidk  of  a 
Gab;1  Contbibutobt  Negligence. —  The  plaintiff,  while  a  passenger  on 
one  of  the  open  cars  of  the  defendant,  momentarily  leaned  outside  the 
car  and  was  struck  by  a  trolley  pole  erected  close  to  the  side  of  the 
track.  He  did  not  know  of  the  proximity  of  the  pole  to  the  car.  The 
car  was  not  screened  on  either  side«  and  was  so  constructed  that  pat* 
sengers  could  enter  and  depart  from  either  side.  It  was  held  that  under 
the  circumstances  the  question  of  the  contributory  negligence  of  a  pas- 
senger  was  one  of  fact  for  the  jury. 

1.  Collision  with  obstacles  near  track. —  The  highest  degree  of  care  is  re- 
quired in  avoiding  collision  with  obstacles  on  or  near  the  track  of  a  street 
railroad  from  which  danger  might  be  anticipated.    0  Qyc.  625,  citing  High- 
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brought  hy  plaintiff  from  judgment  for  defendant.    Decided  January 
9,  1904.    Reported  (Kan.),  74  Pac.  1104. 

/.  V.  Daugherty  and  Thos.  B.  Wall,  for  plaintiff  in  error. 

Ko8  Harris  and  V.  Harris,  for  defendant  in  error. 

Opinion  by  Gbebne,  J. 

This  was  an  action  to  recover  damages  for  personal  injuries 
allied  to  have  been  sustained  through  the  negligent  construction 
and  operation  of  a  street-car  system  by  the  defendant  in  the  city 
of  Wichita.  It  appears  from  the  petition  and  opening  statement 
of  counsel  for  plaintiff  in  error  that  the  defendant  came  into 
possession  of  the  property  of  the  Wichita  Electric  Light  Company, 
a  company  which  had  theretofore  owned  and  operated  a  system 
of  street  railway  in  said  city.  It  had  laid  a  double  track  in  the 
center  of  North  Main  street,  in  said  city,  with  its  trolley  poles 
between  the  tracks.  When  the  property  came  into  the  possession 
of  the  defendant,  it  replaced  the  old  cars  with  new  ones,  which 
were  a  foot  wider,  but  did  not  relay,  or  increase  the  distance  be- 
tween, the  tracks.  There  was  only  a  distance  of  ten  or  twelve 
inches  between  the  poles  and  the  sides  of  the  cars.  On  the  night 
of  September  25,  1901,  the  defendant  was  running  its  summer 
cars  on  its  double  track  on  North  Main  street  These  cars  were 
80  constructed  that  the  seats  were  across  the  car,  with  posts  on 
either  side  at  the  end  of  the  seats,  and  an  aisle  in  the  center. 
The  seats  at  the  ends  of  the  car  were  not  reversible,  and  this 
car  was  entered  from  the  sides  upon  a  running-board.  About  10 
o'clock  on  the  evening  in  question  the  plaintiff  took  passage  on 
one  of  these  open  cars  on  North  Main  street,  going  south.     He 

land  Ave.,  etc.,  R.  Co.  v.  Swope,  116  Ala.  287,  22  So.   174;  Kird  v.  New 
Orleana,  etc.,  R.  Co.,  105  La.  226,  29  So.  729. 

The  queetion  of  the  negligence  of  a  street  car  company  in  an  action  brought 
for  injuries  caused  by  a  collision  with  an  obstacle  upon  the  side  of  the  track 
in  dose  proximity  to  a  car  is  for  the  jury,  even  if  the  passenger  at  the  time 
^  the  accident  wbs  seated  with  his  hand  and  arm  outside  the  window  of  the 
ear.  Dahlberg  tr.  Minneapolis  St.  Ry.  Co.,  32  Minn.  404,  21  N.  W.  546,  60 
Am.  Rep.  585.  See  also  Seymour  r.  Citizens'  Ry.  Co.,  114  Mo.  266,  21  S.  W. 
789;  Zeliff  v.  North  Jersey  St.  Ry.  Co.,  1  St.  Ry.  Rep.  641,  69  N.  J.  L.  541, 
55  AH.  06. 
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sat  on  the  front  seat^  with  his  back  to  the  front  of  the  car^  and  on 
the  side  next  the  trolley  poles,  or  on  the  left  side  going  south. 
He  did  not  know  the  distance  the  poles  were  from  the  cars. 
While  thus  riding,  one  of  the  passengers,  two  seats  in  front,  ad- 
dressed him.  The  sound  of  her  voice  being  obstructed  by  the 
passengers  in  the  seats  between  them,  he  involuntarily  and  momen- 
tarily,  without  rising,  leaned  his  head  out  of  the  car,  that  he 
might  hear  her ;  and,  as  he  did  so,  his  head  came  in  contact  with 
one  of  the  company's  trolley  poles.  The  defendant  pleaded  a 
general  denial  and  contributory  negligence,  to  which  the  plaintiflF 
replied  by  general  denial.  After  the  opening  statement  of  coun- 
sel for  plaintiflE,  the  defendant  moved  the  court  for  judgment  upon 
the  pleadings  and  statement.  The  motion  was  sustained,  and  such 
judgment  entered.  It  appears  the  motion  was  sustained  upon 
the  ground  that  the  petition  and  opening  statement  showed  that 
the  plaintiff  was  guilty  of  such  contributory  negligence  as  would 
bar  a  recovery. 

The  only  question  is,  was  the  act  of  plaintiff  in  thus  putting 
his  head  outside  the  car,  as  matter  of  law,  such  contributory 
negligence  as  would  bar  a  recovery  ?  It  is  the  well-settled  law  of 
this  State  that,  if  the  ordinary  negligence  of  plaintiff  directly 
or  approximately  contributed  to  his  injury,  he  cannot  recover  dam- 
ages occasioned  by  the  negligence  of  the  defendant,  unless  the 
injury  was  wantonly  or  intentionally  caused  by  defendant.  Tenr 
nis  V.  Rapid  Transit  Ry.  Co.,  45  Kan.  503,  25  Pac.  876 ;  Union 
Pacific  Ry.  Co.  v.  Adams,  33  Kan.  427,  6  Pac.  529 ;  Oibson  v. 
City  of  Wyandotte,  20  Kan.  156;  Williams  v.  Atchison,  T.  A 
S.  F.  R.  Co.,  22  Kan.  117;  Artman  v.  Kansas  Cent.  Ry.  Co., 
22  Kan.  296.  The  question  whether  a  passenger  who  puts  his  arm 
out  of  a  street  car  window  is  guilty  of  imputable  negligence 
ordinarily  presents  a  question  of  fact  for  the  jury.  Dahlberg  v. 
Minneapolis  Street  Ry.  Co.,  32  Minn.  404,  21  N.  W.  545,  50 
Am.  Rep.  585 ;  Tucker  v.  Buffalo  Ry.  Co.  (Sup.),  65  K  T.  Supp. 
989 ;  Francis  v.  New  York  Steam  Co.,  114  N.  Y.  380,  21  N.  E. 
988 ;  Germantown  Passenger  R.  Co.  v.  Brophy,  105  Pa.  St  38 ; 
Summers  v.  Crescent  City  R.  Co.,  34  La.  Ann.  139,  44  Am.  Rep. 
419.  Was  the  involuntary  act  of  plaintiff  in  leaning  his  head 
outside  a  summer  car,  not  knowing  that  the  trolley  poles  were  so 
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dose  to  the  side  of  the  car,  as  matter  of  law,  such  negligence  ? 
Ordinary  negligence  is  the  omission  to  exercise  ordinary  care  — 
that  d^ree  of  care  generally  exercised  by  an  ordinarily  prudent 
person  under  like  circumstances.  In  determining  whether  a 
plaintifiF  in  an  action  for  personal  injuries  has  been  guilty  of 
8Qch  n^ligence  as  directly  and  approximately  contributed  to  his 
injury,  reference  must  necessarily  be  had  to  the  particular  trans- 
action out  of  which  the  injury  arose,  the  instrumentality  causing 
it  and  its  use,  the  means  and  purpose  of  its  operation,  the  rela- 
tion and  duty  of  the  parties  one  to  the  other,  and  the  knowledge 
possessed  by  the  injured  party.  If  from  all  these  facts  reason- 
able minds  might  draw  different  inferences  and  reach  different 
conclusions  with  respect  to  the  danger  of  the  situation  and  the 
proper  course  which  the  injured  party  should  have  taken,  the 
question  of  negligence  is  one  of  fact  for  the  jury,  and  not  of  law 
for  the  court.  In  Beaver  v.  A.,  T.  &  8,  F.  R.  Co.,  56  Kan.  514, 
518,  43  Pac.  1136,  1137,  it  is  said:  "  Before  the  case  could  be 
taken  from  the  jury  on  the  ground  of  contributory  negligence, 
it  should  be  established  beyond  cavil  or  dispute,  leaving  no  room 
for  differences  of  opinion  upon  the  question."  Davis  v.  City  of 
Holton,  59  Kan.  707,  54  Pac.  1050;  Railroad  Co.  v.  Powers,  58 
Kan.  544,  50  Pac.  452.  In  the  present  case  the  plaintiff  was 
riding  in  what  is  commonly  called  a  "  summer  street  car,"  open 
from  top  to  bottom  on  the  sides,  from  which  people  entered  and 
departed  by  stepping  on  what  is  called  a  "  running-board."  These 
boards  extend  along  and  outside  the  car  from  one  end  to  the  other. 
While  thus  riding,  and  in  response  to  a  question  by  a  fellow  pas- 
senger, not  knowing  the  proximity  of  the  pole  to  the  car,  in  order 
that  he  might  hear  he  put  his  head  out  ten  inches  beyond  the  side 
of  the  car  when  it  came  in  contact  with  the  pole.  There  were 
no  screens  on  either  side  of  the  car  upon  which  plaintiff  was 
riding,  and  it  was  so  constructed  that  passengers  were  invited  to 
enter  and  depart  from  either  side.  In  view  of  this,  might  not 
plaintiff  have  assumed  that  the  company  maintained  no  danger- 
ous obstructions  so  close  to  the  side  of  the  car  that  passengers 
might  not  enter  or  depart,  as  invited  by  the  company,  without 
danger  of  injury?  Might  he  not  have  acted  on  this  assumption, 
and  put  his  limbs  or  head  out  the  distance  of  ten  inches,  and  not, 


Digitized  by  VjOOQ IC 


282  Street  Railway  Reports.  [Vol.  2 

as  matter  of  law,  be  said  to  be  guilty  of  contributory  negligence  ? 
In  doing  so,  under  such  circumstances,  could  it  be  said,  as  ex- 
pressed by  this  court  in  Beaver  v.  A.,  T.  &  8,  F.  R.  Co.,  supra, 
that,  "  before  the  case  could  be  taken  from  the  jury  on  the  ground 
of  contributory  negligence,  it  should  be  established  beyond  cavil 
or  dispute,  leaving  no  room  for  differences  of  opinion  upon  the 
question."  But  this  is  not  the  exact  question.  The  plaintiff  did 
not  act  upon  deliberation  and  upon  the  apparent  conditions  in- 
dicated above.  His  act  was  casual,  involuntary,  and  without 
previous  knowledge  of  the  close  proximity  of  the  pole  to  the  car. 
The  question  is,  what  would  an  ordinarily  prudent  man  have  done 
under  like  circumstances  ?  Can  it  be  said  that  no  two  reasonable 
minds  might  not  give  different  answers  to  this  question  ?  Should 
he  have  arisen  and  leaned  forward  over  the  passengers  in  front 
of  him,  or  should  he  have  gone  into  the  aisle  and  walked  to  the 
passenger  addressing  him,  or  should  he  have  done  as  he  did? 
What  is  the  exercise  of  ordinary  care  under  such  circumstances 
is  a  question  of  fact  for  the  jury,  and  not  a  question  of  law  to  be 
determined  by  the  court. 

The  case  is,  therefore,  remanded,  with  instructions  to  set  aside 
the  judgment  and  overrule  the  motion. 

All  the  justices  concurring. 


Kansas  City  -  Leavenworth  R,  Co.  v.  Oallagher. 

{ Kansas  —  Supreme    Ck)urt. ) 

1.  Injitbt  to  Pedestrian;  Instinct  of  Self-Pbesebvation.i — In  the  absence 
of  evidence  to  the  contrary,  a  jury  may  infer  from  the  universal  in- 
stinct of  self-preservation  that  a  person  about  to  cross  an  electric 
street  railway  track  both  looked  and  listened  before  venturing  to  do 
so. 

As  to  presumption  arising  from  instinct  of  self-preservation  see  note  to 
Ames  V,  Waterloo,  etc.,  R.  T.  Co.,  1  St.  Ry.  Rep.  199.  See  also  Nellis 
Street  Railroad  Accident  Law,  p.  585,  where  this  entire  question  is  ably  dis- 
cussed and  all  the  leading  questions  applicable  to  street  railways  are  cited. 

Duty  to  look  and  listen. —  The  cases  reported  in  this  series  relating  to  this 
question  are  cited  in  the  note  to  Chicago  City  Ry.  Co.  v.  O'Donnell,  ante, 
p.  172;  see  also  monographic  note  to  Wolf  v.  City  &  Sub.  Ry.  Co.»  I  St. 
Ry.  Rep.  607. 
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2.  DuTT  TO  Look  and  Listen  ;  When  Failube  Not  Nbougenoe.—  It  is  the 
duty  of  a  pedestrian  upon  a  city  street,  who  is  about  to  cross  the  track 
of  an  electric  street  railway  company,  to  exercise  his  faculties  of  sight 
and  hearing,  and  in  other  respects  to  take  ordinary  precautions  to 
avoid  collision  with  the  cars.  If  he  do  look  and  listen,  he  will  be  held 
to  an  apprehension  of  that  which  should  have  been  seen  and  heard,  and, 
if  he  fail  to  look  and  listen,  he  will  be  charged  with  the  same  liability 
in  case  of  disaster  as  if  he  had  done  so.  But  a  traveler  may  cross  an 
electric  street  railway  track  in  front  of  an  approaching  car  which  he 
plainly  sees  and  distinctly  hears,  and  not  be  negligent.  If,  in  view  of 
his  distance  from  the  car,  the  rate  of  speed  of  its  approach,  and  all 
other  circumstances  of  the  event,  a  reasonably  prudent  man  would 
accept  the  hazard  and  imdertake  to  cross,  a  traveler  may  do  so,  and 
the  propriety  of  his  conduct  is  ordinarily  a  question  for  the  jury. 

(Syllabus  by  the  court.) 

EiBOB  by  defendant  from  judgment  for  plaintiff.    Decided  February  6,  1904. 
Reported  (Kan.),  75  Pac.  469. 

Atwood  &  Hooper,  for  plaintiff  in  error. 

Jno.  T.  O'Keefe  and  Benj,  F.  Endres,  for  defendant  in  error. 

Opinion  by  Bubch,  J. 

A  street  sweeper  of  a  city  street,  while  engaged  in  the  perform-; 
ance  of  his  duties,  at  night,  was  run  down  and  killed  by  an  electric 
street  railway  car.  The  car  was  running  at  a  speed  of  from 
twenty  to  twenty-five  miles  per  hour,  while  the  rate  allowed  by  the 
ordinances  of  the  city  was  but  twelve  miles  per  hour.  The  track 
was  "  sweaty,"  and  because  of  its  slippery  condition  a  moving 
car  was  difficult  to  control.  The  conductor  and  motorman  in 
charge  of  the  car  discovered  the  employee  of  the  city  when  100 
feet  distant  from  him.  He  was  then  upon  the  track  between  its 
rails,  and  in  the  act  of  walking  across  it.  The  car  conductor 
shouted  to  him,  but  the  bell  was  not  sounded  or  other  warning 
given.  Two  railway  engines  were  standing  a  short  distance  be- 
yond the  place  of  accident,  one  of  which  was  taking  water  and  the 
other  noisily  emitting  steam,  while  the  wind  blew  from  the  direc- 
tion of  the  engines  toward  the  pedestrian  and  the  car.  When  the 
man  was  observed  the  motoneer  set  the  brakes,  which  locked  the 
car  wheels,  but  not  so  quickly  as  if  the  brakes  had  been  in  good 
repair.     The  proper  method  of  overcoming  the  momentum  of  the 
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car  would  have  been  to  apply  sand  to  the  track,  but  the  apparatus 
for  the  use  of  sand  was  out  of  repair,  and  that  expedient  was  not 
adopted  at  all.  The  car  was  properly  lighted,  and  some  street 
lights  were  burning  in  the  vicinity,  and,  if  it  had  been  properly 
equipped,  operated,  and  controlled,  the  car  could  have  been  stopped 
within  a  distance  less  than  that  intervening  between  the  man 
and  the  car  when  he  was  discovered  to  be  upon  the  track.  The 
deceased  was  struck  by  the  comer  of  the  car  on  the  side  of  the 
track  toward  which  he  was  walking,  and  by  force  of  the  collision 
his  body  was  thrown  still  farther  away  from  the  track.  He  was 
in  good  health  and  had  good  eyesight  and  good  hearing.  He  was 
familiar  with  the  track  and  the  manner  and  mode  of  running 
cars  upon  it  along  the  street  in  question,  and  knew  about  how 
often  cars  passed  the  place  of  injury.  He  had  an  unobstructed 
view  of  the  railway  track  for  610  feet  in  the  direction  from  which 
the  car  came.  There  was  nothing  to  prevent  his  seeing  the  car 
as  it  approached  him  if  he  had  looked,  and,  if  he  had  heard  or 
heeded  the  shouting  of  the  conductor,  he  then  had  time  to  leave 
the  track  and  avoid  the  collision,  and  had  the  ability  to  do  so. 
But  there  is  nothing  to  show  either  that  he  did  or  did  not  look 
for  an  approaching  car,  or  that  he  did  or  did  not  see  or  hear  the 
one  which  struck  him.  Under  these  circumstances,  was  the  de- 
ceased guilty  of  such  contributory  negligence  that  his  widow  may 
not  recover  from  the  company  operating  the  car  the  damages 
occasioned  by  his  death? 

The  defendant  company  argues  the  case  as  if  the  deceased  man 
either  looked  and  listened  for  an  approaching  car  or  did  not  do 
so ;  that  he  was  negligent  if  he  failed  to  take  so  much  precaution 
for  hi«  own  welfare;  that  he  must  be  held  to  have  noted  the 
proximity  of  the  car  if  he  did  look  and  listen ;  and  that  a  reason- 
ably prudent  man,  after  looking  and  listening,  would  have  avoided 
a  collision.  It  is  true  that  a  traveler  upon  a  city  street,  who 
is  about  to  cross  the  track  of  an  electric  street  railway  company, 
should  exercise  his  faculties  of  sight  and  hearing,  and  in  other 
respects  take  ordinary  precautions  to  avoid  collision  with  the  cars. 
If  he  do  look  and  listen,  he  will  be  held  to  an  apprehension  of 
that  which  should  have  been  seen  and  heard,  and,  if  he  fail  to 
look  and  listen,  he  will  be  charged  with  the  same  liability  in 
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case  of  disaster  as  if  he  had  done  so.  These  principles  meet  the 
tests  both  of  reason  and  of  practical  application  to  the  affairs  of 
men.  Bums  v.  Railway  Co.,  66  Kan.  188,  71  Pac.  244.  But  a 
jnry  may  infer  ordinary  care  and  diligence  on  the  part  of  an 
injured  person  from  the  love  of  life,  the  instinct  of  self-preserva- 
tion, and  the  known  disposition  of  men  to  avoid  injury.  Dewald 
V,  E,  C,  Ft  8.  &  O.  Ry.  Co,,  44  Kan.  586,  24  Pac.  1101.  And, 
in  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed 
that  a  person  about  to  cross  a  railroad  track  both  looked  and 
listened  before  venturing  to  do  so.  C,  R.  I.  &  P.  Ry*  Co.  v. 
Hinds,  66  Kan.  758,  44  Pac.  993. 

"There  was  no  error  in  instructing  the  jury  that,  in  the  absence  of  evi- 
dence to  the  contrary,  there  was  a  presumption  that  the  deceased  stopped, 
looked,  and  listened.  The  law  was  so  declared  in  Texas  k  P.  R.  Co.  r.  Gentry, 
163  U.  S.  353,  366,  41  L.  Ed.  186,  192,  16  Sup.  Ct.  1104.  The  case  was  a 
natural  extension  of  prior  cases.  The  presumption  is  founded  on  a  law  of 
nature.  We  know  of  no  more  universal  instinct  than  that  of  self-preserva- 
tion; none  that  so  insistently  urges  to  care  against  injury.  It  has  its  mo- 
tives to  exercise  in  the  fear  of  pain,  maiming,  and  death.  There  are  few 
presumptions  based  on  human  feelings  or  experience  that  have  surer  founda- 
tion than  that  expressed  in  the  instruction  objected  to."  Baltimore  &  P.  R. 
Co.  V,  Landrigan,  24  Sup.  Ct.  137,  47  L.  Ed.        . 

Since  the  evidence  in  this  case  gives  no  account  of  the  street 
sweeper  on  the  night  of  the  fatality  until  he  was  suddenly  seen 
in  a  place  of  peril  on  the  railway  track,  with  the  enginery  of 
death  bearing  swiftly  down  upon  him,  these  presumptions  should 
be  indulged  in  his  favor^  and  the  case  determined  as  if  he  had 
chosen  his  gait  in  crossing  the  track  with  reference  to  an  observa- 
tion of  his  surroundings.  Conceding,  then,  that  the  traveler 
looked  for  whatever  was  to  be  seen  and  listened  for  whatever  was 
to  be  heard,  and  duly  apprehended  the  report  of  his  senses,  still 
he  cannot  be  summarily  condemned.  A  man  may  cross  an  elec- 
tric street  railway  track  in  front  of  an  approaching  car  which 
he  plainly  sees  and  distinctly  hears,  and  not  be  negligent  Him- 
dreds  of  people  do  so  every  day,  and  yet  satisfy  every  demand  for 
care  and  caution  which  the  law  imposes  upon  them.  The  require- 
ment of  the  law  that  a  man  shall  look  and  listen  means  no  more 
than  that  he  shall  observe  and  estimate  with  reasonable  accuracy 
his  distance  from  the  car  and  the  speed  of  its  oncoming.     He 
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is  then  to  make  a  calculation  and  comparison  of  the  time  it  will 
take  the  car  to  come  and  the  time  it  will  take  to  cross  the  track, 
and  if,  under  the  same  circumstances,  a  reasonably  prudent  per- 
son would  attempt  to  cross  at  a  given  rate  of  speed,  he  will  not 
be  negligent  in  doing  so.  It  is  true  that  a  reasonably  prudent 
man  may  be  mistaken  or  be  deceived,  but,  if  so,  and  if  his  con- 
clusion from  the  facts  as  they  appear  to  him  be  erroneous,  and 
an  injury  result,  he  is  nevertheless  guiltless  of  contributory  negli- 
gence, for  the  law  does  not  measure  human  conduct  in  such  cases 
by  any  higher  standard  of  care  than  that  which  such  a  man  would 
exercise;  and  whether  or  not  a  prudent  man  would  accept  the 
hazard  is  generally  a  question  of  fact  for  the  jury. 

"It  is  consistent  with  the  facts  proved  that  Lawler  saw  the  approaching 
car,  and  without  negligence  on  his  part  faUed  to  observe  from  his  position 
the  unsusual  speed  at  which  it  was  running,  so  that  his  conclusion  that  he 
could  safely  cross  was  not  an  unreasonable  one.  Clearly,  it  is  not  negligence 
in  law  for  one  to  cross  a  street  railway  track  in  front  of  an  approaching  car 
which  he  has  seen,  and  which  does  not  appear  to  him  to  be  dangerously 
near,  and  which  would  not  have  been  so  in  fact  had  it  been  running  at  its 
ordinary  rate  of  speed.  Whether  one  who  has  observed  an  approaching 
street  car  should  have  also  apprehended  that  it  was  approaching  at  such  a 
speed  as  to  reach  him  before  he  could  cross  the  track,  is  generally  a  ques- 
tion of  fact  to  be  determined  upon  the  circumstances  of  each  particular 
case."  Lawler,  Admr.  t?.  Hartford  Street  Ry.  Co.,  72  Conn.  74,  82,  43  Atl. 
545.  "  He  who  puts  himself  in  the  way  of  nmaway  horses  who  have  escaped 
from  the  driver's  control  must  know  that  he  is  taking  a  risk.  But  a  jury 
may  well  say  that  he  who  crosses  in  front  of  a  trolley  car  provided  with  a 
motorman  may  assume  that  it  is  furnished  with  the  means  of  stopping  or 
reducing  speed.  Then  there  was  a  question  for  the  jury  in  this  case  whether 
a  prudent  man,  upon  such  an  assumption,  might  not  judge  it  safe  to  cross 
in  front  of  a  trolley  car  300  feet  away,  although  coming  at  great  and 
illegal  speed.  Upon  the  assimiption  of  the  existence  of  means  to  reduce 
speed  and  to  stop,  and  of  a  servant  employed  to  make  use  of  such  means,  it 
would  be  absurd  to  say  that  one  was  bound  to  refrain  from  crossing  for  fear 
the  servant  would  not  make  use  of  the  means."  Consolidated  Traction  Co. 
V.  Lambertson,  59  N.  J.  L.  297,  299,  36  Atl.  100.  "  It  would  be  palpable 
negligence  for  the  driver  of  a  wagon  or  carriage  to  recklessly  drive  upon 
a  crossing  in  a  race  with  an  approaching  car.  In  all  such  cases  it  should 
be  held  that  the  driver  of  the  vehicle  takes  his  chances  of  a  collision,  and 
he  ought  to  have  no  remedy  if  an  accident  occurs.  But  no  principle  of  law 
or  common  sense  requires  that  the  driver  of  a  vehicle  should  stop  his  team, 
and  await  the  passing  of  an  approaching  car,  if  he  discovers  the  car  on  the 
line  at  such  a  distance  as  that,  in  the  exercise  of  reasonable  care  and  pru- 
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dcnee,  he  may  safely  proceed  on  his  way,  and  croes  the  track.  Much  is  said 
in  argument  about  the  question  whether  the  rule  requiring  a  person  about 
to  eroas  the  track  to  stop  and  look  and  listen  for  an  aproaching  car.  and 
whether  the  rule  applicable  to  a  railroad  operated  by  trains  and  steam 
locomotiTes,  should  apply  to  an  electric  railroad.  That  question  is  not  in 
this  case.  There  is  no  claim  that  plaintiff  did  not  see  the  approaching  car. 
He  saw  it  when  it  was  300  feet  away  from  the  crossing.  The  question  is, 
did  he  use  proper  care  and  caution  in  determining  whether  he  could  safely 
eroBs  the  track?  That  was  a  fair  question,  under  the  evidence,  for  the  jury 
to  determine."  Patterson  v.  Townsend  A  Son,  91  Iowa,  726,  726,  59  N.  W. 
206.  See  also  Schmidt  v,  Burlington,  C.  R.  &  N.  Ry.  Co.,  75  Iowa,  606,  39 
N.  W.  916;  Gratiot  v.  Mo.  Pac.  Ry.  Co.,  116  Mo.  450,  21  S.  W.  1094,  16  L. 
R.  A.  189;  2  Thomps.  Neg.,  |  1450. 

What,  then,  was  the  situation  of  the  street  sweeper  in  this  case  ? 
The  car  was  hurtling  through  space  at  a  rate  of  speed  far  in  ex- 
ceK  of  that  allowed  by  the  city  law.  An  observation  of  it  would 
not  have  indicated  peril,  and  would  not  have  dictated  haste  in 
crossing,  unless  this  high  and  dangerous  rate  of  speed  were  ap- 
preciated. The  sweeper  had  the  right  to  rely  upon  a  compliance 
with  the  law  on  the  part  of  the  company,  and  to  believe  the  speed 
of  die  car  to  be  within  twelve  miles  per  hour,  and  under  the  con- 
trol of  the  motoneer.  The  mingling  lights  and  shadows  of  the 
night  necessarily  rendered  vision  inaccurate  and  uncertain.  The 
man  was  not  bound  to  regard  a  shout  as  a  street  car  signal,  and 
other  sounds  were  opposed  to  the  noise  of  the  flying  car.  Under 
these  circumstances  an  unexpected  and  unlawful  acceleration  of 
speed  might  well  deceive  a  reasonably  prudent  and  careful  man, 
and  delude  him  into  danger;  and,  if  he  were  cognizant  of  the 
true  rapidity  of  the  car's  motion,  he  might  nevertheless  feel  secure 
that  it  would  be  reduced  to  the  lawful  rate  by  a  vigilant  motor- 
num  in  command  of  efficient  appliances  in  good  repair,  before  it 
could  overtake  him.  So  considered,  the  facts  already  narrated, 
which  seem  especially  to  militate  against  a  belief  in  the  care- 
fnllness  of  the  deceased,  are  not  irreconcilable  with  a  liability  on 
the  part  of  the  company.  In  the  light  of  such  facts  different 
minds  might  arrive  at  different  conclusions  as  to  what  might, 
nnder  all  the  circumstances,  have  been  done  without  blame.  The 
<piestion,  therefore,  is  not  one  of  law,  but  is  one  of  fact,  and  the 
general  verdict  against  the  company  is  conclusive. 

Some  complaint  is  made  of  instructions  given  and  refused  at 
the  trial.     TJnder  the  view  of  the  case  taken  above,  the  instruc- 


Digitized  by  VjOOQ IC 


288  Street  Railway  Repobts.  [Vol.  2 

tion  given  relating  to  reciprocal  rights  upon  the  streets  cotdd  not 
have  been  prejudicial.  In  the  next  instruction  given  the  allusion 
to  the  safety  of  passengers  occurs  in  a  recital  of  duties  evidently 
taken  from  the  city  ordinance  granting  the  defendant  the  right 
to  use  the  streets,  and  could  not  have  misled  the  jury;  and  the 
objection  that  this  instruction  permitted  a  recovery  if  the  defend- 
ant "  negligently  failed  and  neglected  in  any  manner  to  care  for 
the  safety  of  the  life  and  personal  safety  of  the  plaintiff's  intes- 
tate "  ignores  the  succeeding  words  "  as  alleged."  The  subject- 
matter  of  two  of  the  instructions  refused,  referred  to  in  the  de- 
fendant's brief,  was  covered  by  instructions  given,  and  the  third 
conflicts  with  the  views  set  forth  above. 

Since  no  material  error  appears  to  have  been  committed  by 
the  District  Court,  its  judgment  is  aflSrmed. 

All  the  justices  concurring. 


Hoffmeier  v.  Kansas  City  £  Leavenworth  Railroad  Co. 

( Kansas  —  Supreme    Court. ) 

Injuby  to  Conductor  Caused  by  Contact  wrrn  Polk  Neab  Track  ;  As- 
sumption OF  EiSK. —  A  conductor  while  collecting  fares  stood  upon 
the  running-board  of  an  open  car  and  was  struck  by  a  pole  negligently 
erected  by  the  defendant  near  the  track.  In  the  absence  of  evidence 
showing  that  the  conductor  had  actual  knowledge  of  the  location  of 
the  pole,  or  that  its  proximity  was  so  patent  as  to  exclude  his  ignorance, 
he  cannot  be  held  to  have  assumed  the  danger,  or  to  have  been  negli- 
gent in  not  discovering  it. 

Erbob  brought  by  plaintiff  from  judgment  for  defendant.    Decided  March  12, 
1904.     Reported    (Kan.),  75  Pac.   1117. 

F.  B.  Dawes  and  L.  H,  Wulfekuhler,  for  plaintiff  in  error. 

A.  L.  Berger  {H.  L,  Alden,  of  counsel),  for  defendant  in  error. 

Pee  Curiam. 

The  record  in  this  case  presents  the  proceedings  in  an  action 
for  damages  for  personal  injuries  claimed  to  have  been  negli- 

As  to  injuries  to  street  railway  employees  caused  by  contact  with  poles 
erected  in  close  proximity  to  tracks,  see  Govan  v.  New  Orleans  &  C.  R.  Co.,  2  St. 
Ry.  Rep.  335,  111  La.  125,  35  So.  484;  Houston  Elec.  Ck>.  r.  Robinson,  2  St.  By. 
Rep.  893,  (Tex.  Civ.  App.)  76  S.  W.  209. 
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gently  inflicted.  The  decision  depended  upon  the  probative  foroe 
of  facts.  The  trial  court  dispensed  with  the  service  of  the  jury, 
and  drew  the  definitive  conclusion  itself. 

The  plaintiff  was  the  conductor  of  an  electric  street  railway 
car.  The  car  was  without  an  aisle  or  other  passageway  length- 
wise liirough  it,  and  the  conductor  was  obliged  to  perform  his 
duties  from  a  footboard  running  the  length  of  the  car  on  its 
outside.  The  electric  current  was  conveyed  to  the  car  by  a  wire 
supported  by  poles  placed  at  the  side  of  the  track,  and  at  hap- 
hazard distances  from  it.  These  poles,  in  the  long  course  of  a 
tortious  track,  zigzagged  from  one  side  of  it  to  the  other,  and, 
through  a  skimped  and  niggard  plan  of  construction,  some  of  them 
were  so  near  as  to  imperil  the  safety  of  a  conductor  in  the  per- 
formance of  his  duties  in  the  collection  of  fares  from  passengers 
aboard  the  car.  The  plaintiff  was  struck  by  a  pole  on  a  trestle, 
and  when  knocked  from  the  car  fell  some  twenty-five  or  thirty 
feet  before  reaching  the  earth.  This  prodigality  of  the  body  and 
members  of  human  beings  was  clearly  occasioned  by  the  negli- 
gence of  the  company  maintaining  the  plant.  The  plaintiff,  upon 
entering  the  defendant's  service,  accepted  no  risk  arising  from  its 
negligence.  He  had  a  lught  to  assume  that  the  company  had  not 
set  him  to  toil  in  the  midst  of  danger.  He  had  a  right  to  assume 
the  road  was  built  with  ordinary  care  and  consideration  for  the 
aafety  of  the  men  who  were  to  operate  it,  and  he  was  not  obliged 
to  make  any  independent  investigation  for  hazards  resulting  from 
the  disregard  of  such  care.  Without  actual  knowledge  of  his  peril, 
or  a  patency  so  ample  as  to  exclude  ignorance,  the  plaintiff  as- 
sumed no  risk  in  continmng  to  work  under  the  conditions  sur- 
rounding him. 

Upon  a  demurrer  to  the  plaintiff's  evidence,  every  propitious 
fact  it  fairly  supports  is  accepted  as  proved,  and  every  favorable 
inference  which  may  be  fairly  deduced  must  be  indulged.  So 
considered,  the  evidence  on  behalf  of  the  plaintiff  is  such  that  a 
jury  might  say  he  stood  acquitted  of  any  knowledge  of  the  jeop- 
ardy caused  by  the  particular  pole  which  felled  him,  and  of  any 
culpable  carelessness  in  failing  to  observe  it,  and  that  his  conduct 
at  the  time  of  his  injury  was  that  of  a  reasonably  prudent  man. 
Other  elements  essential  to  a  recovery  were  admittedly  established. 
19 
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Therefore  the  jury  should  have  been  permitted  to  weigh  the  tes- 
timony, and  to  approve  or  condemn  the  plaintiffs  conduct  as  they 
saw  fit 

The  cases  of  Rtish,  Admx.  v.  Missouri  Pac.  Ry.  Co.,  36  Kbh. 
129,  12  Pac.  682;  A.,  T.  £  8.  P.  R.  Co.  v.  Schroeder,  47  Kan. 
316,  27  Pac.  966 ;  Clark  v.  Missouri  Pac.  Ry.  Co.,  48  Kan.  654, 
29  Pac.  1138 ;  and  Hall  v.  Wakefield  &  Stoneham  Street  Ry.,  178 
Mass.  98,  69  N.  E.  668  —  relied  upon  by  the  defendant  in  error, 
—  were  all  decided  upon  the  theory  of  actual  knowledge  of  his 
danger  by  the  employee. 

The  case  of  St.  Louis  Cordage  Co,  v.  Miller  (C.  C.  A.),  126 
Fed.  496,  cited  to  the  court  since  the  oral  argument,  cannot  be 
followed.  It  collates  almost  200  cases,  and  not  one  of  them  from 
this  State.  It  adopts  principles  in  direct  conflict  with  St.  L.,  Ft. 
S.  &  W.  R.  Co.  V.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St. 
Rep.  266;  A.,  T.  &  S.  P.  R.  Co.  v.  Rowan,  86  Kan.  270,  39  Pac. 
1010 ;  Railway  Co.  v.  Michaeh,  57  Kan.  474,  46  Pac.  938 ;  Rouse 
V.  Ledbetter,  66  Kan.  348,  43  Pac.  249 ;  and  numerous  other  cases 
decided  by  this  court.  Besides,  the  distinguished  judges  of  the 
Court  of  Appeals  were  themselves  divided  in  opinion  as  to  whether 
or  not  the  case  should  have  been  submitted  to  the  jury  —  a  plain 
indication  that  such  was  the  only  proper  course. 

The  case  of  Olenmont  Lumber  Co.  v.  Roy  (C.  C.  A.),  126  Fed. 
624,  follows  St.  Louis  Cordage  Co.  v.  Miller  as  an  authority. 
Judge  Thayer  dissented,  as  he  did  in  the  former  case,  and,  among 
other  things,  said : 

"At  all  events,  juries  should  be  permitted  to  find,  in  such  cases  as  this, 
whether  the  servant,  with  a  full  knowledge  and  appreciation  of  the  risk, 
agreed  with  his  master  to  assume  it  and  absolve  him  from  liabiUty.  This 
is  an  inference  of  fact,  and  juries  should  be  left  to  determine  it.  It  it 
an  invasion  of  the  province  of  the  jury  to  do  otherwise." 

The  legal  principles  involved  in  this  case  were  announced  last 
month  (January,  1904)  in  the  case  of  Buoy  v.  Clyde  Milling  Co. 
(Kan.),  76  Pac.  466,  as  they  have  been  time  and  again  since  the 
organization  of  the  court,  and,  as  heretofore  in  such  cases,  the 
judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 
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State  V.  Cain, 

{ Kansas  —  Supreme    Court. ) 

BBiKiHO  Cab  Windows.— The  willful  breaking  of  the  window  of  a  street 
ear  in  use  upon  a  street  railway  is  not  a  violation  of  any  of  the  pro- 
visions of  section  2098,  Gen.  Stat.  1901. 

< Syllabus  by  the  court.) 

APPB4L  by  defendant  from  conviction  of  unlawfully  injuring  a  street  car. 
Decided  April  9,  1904.     Reported   (Kan.),  76  Pac.  443. 

Sapp  &  Wilson,  for  appellant 

C.  C.  Coleman,  Attomey-Gteneral,  and  Ah  F.  Williams,  for  the 
State. 

Opinion  by  Gsesne,  J. 

The  appellant  was  convicted  under  section  2098,  Gten.  Stat 
,1901,  upon  an  information  charging  that  he  did  on  the  23d  day 
of  May,  1903,  in  the  county  of  Cherokee,  State  of  Kansas,  un- 
lawfully, feloniously,  and  willfully  break  and  injure  passenger 
car  No.  31,  on  the  Southwest  Missouri  Electric  Railway  Com- 
pany's tracks,  by  throwing  a  stone  against  and  breaking  the  glass 
in  a  window  of  said  car.  The  Southwest  Missouri  Electric  Rail- 
way Company  is  a  street-car  company,  and  car  No.  31  was  a  street 
car  being  run  on  Mineral  street,  in  the  city  of  Galena,  when  the 
alleged  offense  was  conunitted.  The  section  under  which  the  ap- 
pellant was  prosecuted  reads  as  follows : 

**ETer7  person  who  shall  wiUfully  cut,  break,  bum,  injure  or  destroy  any 
locomoiiye,  ear,  or  other  machinery  which  now  is  or  which  may  hereafter 
be  in  use  upon  any  railroad  in  this  State,  or  any  woodhouse,  car  or  water 
station  erected  for  the  accommodation  and  use  of  any  railroad  within  this 
State,  shall  on  conviction  thereof  be  punished  by  confinement  and  hard  labor 
in  the  penitentiary  not  less  than  one  nor  more  than  three  years." 

The  court  instructed  the  jury,  in  part,  as  follows : 

"Under  the  laws  of  this  State,  so  far  as  it  is  applicable  to  this  case,  it 
it  enacted  as  follows:  '  Erery  person  who  shaU  willfully  break,  [or]  injure 
•     •      •      any    •    •    •    ear    •    •     •    irhich  now  is,  or  which  may  here- 
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after  be  in  uie  upon  anj  railroad  in  this  State  •  •  •  shall  on  con- 
viction thereof  be  punished.  •  •  •*  You  are  instructed  that,  as  a  matter 
of  law,  the  railroad  of  the  Southwest  Missouri  Electric  Railway  Company, 
described  by  the  evidence  in  this  case,  is  such  a  railroad  as  is  mentioned 
in  the  statute  from  which  I  have  just  quoted,  and  that  statute  is  applicable 
to  and  is  invoked  by  the  charge  preferred  by  the  averments  of  the  informa- 
tion in  this  case.*' 

Appellant  contends  that  a  street  ear  is  not  within  the  provisions 
of  this  section.  We  have  not  sought  to  ascertain  when  this  section 
was  first  enacted  into  the  laws  of  this  State,  but  we  find  that  it 
is  section  105  of  the  General  Statutes  of  1868.  This  was  prior 
to  the  existence  of  street  railways  in  Kansas.  While  this  would 
not  of  itself  be  conclusive  that  street  railway  cars  were  not  in- 
cluded in  this  section,  we  cannot  presume  that  the  Legislature  in- 
tended to  protect  a  class  of  property  which  did  not  exist  in  the 
State.  The  only  article  of  property  mentioned  which  indicates 
that  a  street  railway  car  might  be  included  is  the  word  "  car," 
but  that  word  is  used  in  connection  with  "  locomotives,"  "  wood- 
house,"  or  "  water  station  erected  for  the  acconunodation  and  use 
of  any  railroad  within  this  State."  This  class  of  property  is  not 
the  equipment  of  a  street  railway.  The  motive  power  of  the  first 
system  of  street  railways  in  the  State  were  mules  and  horses,  and 
street  railways  have  never  possessed  such  equipments  as  "  wood- 
houses  "  or  "  water  stations,"  so  that  the  word  "  car "  was  evi- 
dently intended  to  refer  to  passenger  and  freight  cars  used  on 
railroads  where  locomotives,  wood-houses,  and  water  stations  are 
essential  in  their  operation.  The  Legislature  has  never  treated  the 
term  "  railroads  "  as  inclusive  of  street  railways.  Subdivision  3, 
art.  3,  chap.  18,  §  727,  Gren.  Stat.  1901,  in  describing  the  general 
powers  of  the  mayor  and  council  of  cities  of  the  first  class,  and 
authorizing  such  cities  to  levy  and  collect  a  license  tax,  provides 
that  a  license  tax  may  be  collected  upon  all  "  railroad  and  rail- 
road companies  (including  street  or  horse  railroads)  ;"  and  in  sub- 
division 20,  in  granting  authority  to  such  cities  to  regulate  parks 
and  public  grounds,  it  is  provided  that  they  shall  have  power  "  to 
provide  for  and  regulate  the  construction  and  passage  of  rail- 
ways and  street  railroads  through  the  streets,  avenues,  alleys  or 
lanes  and  public  grounds  of  the  city."  In  section  5955,  chap.  84, 
Gen.  Stat.  1901,  it  is  provided :     "  In  any  contract  for  the  sale 
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of  railroad  or  street  railway  equipment  or  rolling  stock  it  shall  be 
lawful  to  agree  that  the  title  to  the  property  sold  or  contracted  to 
be  fiold  *  *  *  shall  not  vest  in  the  purchaser  until  the  pur- 
chase price  shall  be  fully  paid.'^  It  will  be  observed  that  the 
I^slature  thought  it  necessary  to  mention  street  railways  spe- 
cially, indicating  that  it  did  not  understand  the  term  "  railroad  " 
to  include  street  railways.  The  authorities  generally  hold  that 
street  railways  are  not  included  in  the  word  "  railroads,"  and  the 
provisions  of  the  statute  of  the  different  States  concerning  rail- 
roads have  not  been  held  to  include  street  railways.  In  Funk  v. 
St.  Paul  City  Ry.  Co.,  61  Minn.  435,  63  K  W.  1099,  29  L.  R.  A. 
208,  52  Am.  St.  Rep.  608,  it  was  said  that: 

''Laws  1S87,  chap.  13  (Gen.  Stat.  1894,  %  2701),  provides  that  every  rail- 
road corporation  owning  and  operating  a  railroad  in  this  State  shaU  be  liable 
for  damages  sustained  by  an  agent  or  servant  by  reason  of  the  negligence 
of  any  other  agent  or  servant.  Held,  that  this  law  is  not  applicable  to  a 
itreet  railway  corporation  although  its  line  is  operated  by  cable." 

In  Manhattan  Trust  Co,  v.  Sioux  City  Cable  Ry,  Co.  (C.  C), 
68  Fed.  82,  we  find  this  statement  in  the  syllabus: 

"The  Iowa  statute  (McClain's  Code,  {  2008)  making  a  judgment  against 
any  railway  corporation  for  injury  to  person  or  property  a  lien  superior 
to  that  of  mortgages  on  its  property,  does  not  apply  to  street  railway 
corporations." 

In  Louisville  &  Portland  R.  Co.  v.  Louisville  City  Ry,  Co,,  63 
Ky.  176,  it  was  held  that 

"A  provision  in  a  railroad  charter  that  no  other  railroad  should  be  con- 
etmcted  between  two  named  points  in  a  city  cannot  be  construed  as  pro- 
hibiting the  construction  of  street  railways  anywhere  within  the  city  for  the 
convenience  of  its  inhabitants.  In  a  technical  sense,  a  street  railway  is 
not  a  railroad,  and  in  such  contradistinctive  sense  the  term  *  railroad '  was 
used  in  the  charter." 

In  Lincoln  Street  R.  Co.  v.  McClellan,  54  Nebr.  673,  74  N.  W. 
1074,  69  Am.  St.  Rep.  736,  it  is  held: 

"  Section  3,  chap.  72,  Comp.  Stat.  1897,  providing  that  '  every  railroad  com- 
pany as  aforesaid,  shall  be  liable  for  all  damages  inflicted  upon  the  person  of 
passengers  while  being  transported  over  its  road,  except  in  cases  whert 
the  injury  done  arises  from  the  criminal  negligence  of  the  person  injured,' 
etc.,  has  no  application  to  street  railways." 
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Also  in  Bridge  Co.  et  al.  v.  Iron  Co.,  69  Ohio  St.  179,  52  N.  E. 
192,  it  is  held  that 

"The  atatutes  of  this  State  relating  to  railroads  are  leparate  and  die- 
tinct  from  those  relating  to  street  railroads,  and  the  word  '  railroad '  in 
section  3208,  Rey.  Stat.,  and  in  section  1  of  the  act  of  March  20,  1880  (86 
Ohio  Laws,  p.  120;  S  3231-1,  Bates'  Annot.  Stat.),  does  not  include  street 
railroads." 

We  are  firmly  convinced  that  the  act  charged  against  appellant 
was  not  in  violation  of  any  of  the  terms  of  the  section  under  which 
he  was  charged  and  convicted.  The  judgment  of  the  court  below 
is  reversed,  and  the  appellant  discharged.  All  the  justices  con- 
curring. 


Diebold  v.  Kentucky  Traction  Co. 

(Kentucky  —  Court    of   Appeals.) 

Intbbubbak  Electric  Railways  Deeked  Tbuzoc  Railwat8.i — The  term 
"  trunk  railway  "  as  used  in  section  164  of  the  Kentucky  Constitution, 
excepting  trunk  railways  from  the  provisions  thereof,  requiring  fran- 
chises granted  by  municipalities  to  be  let  to  the  lowest  bidder,  and  limit- 
ing the  term  of  such  franchises  to  twenty  years,  includes  an  interurban 

1.  WHAT  DEEMED  STREET  RAILROAD. 

1.  In  general 

2.  Application  of  general  railroad  law. 

3.  Underground  railroad. 

4.  Elevated  railroad. 

5.  Interurban  railways. 

a.  In  general 

b.  Portion  of  route  constructed  on  company's  own  landi. 

6.  Railroad  includes  street  railroad. 

1.  In  general — Street  railroads  are  railroads  constructed  upon  streets  or 
highways  for  the  purpose  of  facilitating  the  use  thereof  in  the  transporta- 
tion of  persons  and  property.  State  v.  Dayton  Traction  Co.,  18  Ohio  Cir. 
Ct.  490,  10  Ohio  C.  D.  212;  Nellis  Street  Surface  Railroads,  i  1.  It 
has  been  held  that  the  designation  of  "  street  railways  "  is  to  be  confined  to 
passenger  carriers  exclusively.  Carli  v.  Stillwater  St.  Ry.  Co.,  28  Minn. 
373,  10  N.  W.  205,  41  Am.  Rep.  290;  Thomson-Houston  Elec.  Co.  t^.  Simon, 
20  Oreg.  60,  25  Pac.  147  (holding  that  street  railroads  are  not  carriers  of 
goods  except  under  special  circumstances). 
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eleetric  railway  constructed  for  the  purpose  of  carrying  freight  and 
passengers  between  two  cities  in  different  States.  Ilie  distinction  be- 
tween ordinary  street  railways  operating  within  cities  and  electric 
railways  between  two  or  more  cities  discussed  at  len|fth. 

Amjkjj  by  complainant  from  a  judgment  dismissing  a  bill  of  injunction 
against  the  defendant  traction  company.  Decided  December  17,  1903. 
Reported  25  Ky.  Law  Rep.  1275,  77  S.  W.  674. 

C,  H.  Shield,  for  appellant. 

W.  B.  Thomas,  Helm,  Bruce  &  Helm,  D.  W.  Sanders,  and  /.  0. 
Sachs,  for  appellee. 

Opinion  by  Babkeb,  J. 

The  appeUant,  John  Diebold,  is  a  citizen  of  Louisville,  Ky.,  and 
owns  real  property  fronting  on  Sixteenth  street,  which  is  one  of  the 
highways  of  that  city.  The  appellee,  the  Kentucky  Traction  Com- 
pany of  Louisville,  is  a  railroad  corporation  organized  under  the 

But  in  the  absence  of  statutes  circumscribing  their  powers,  street  raUway 
companies  may  carry  property  and  freight  as  well  as  passengers.  State  v. 
D»yton  Traction  Co.,  18  Ohio  Cir.  Ct.  490,  10  Ohio  C.  D.  212.  And  it 
bas  been  held  that  street  surface  railroad  companies  organized  under  general 
laws  providing  for  their  incorporation  for  the  conveyance  "of  persons  and 
property  in  cars"  for  compensation,  may  operate  cars  designed  and  used 
ezclusively  for  carrying  express  matter,  freight,  or  property.  De  Grauw  v. 
Long  Island  Elec.  Co.,  43  App.  Div.  (N.  Y.)  502,  60  N.  Y.  Supp.  163,  affirmed, 
163  N.  Y.  597,  67  N.  E.  1108;  People's  Rapid  Trans.  Co.  v.  Dash,  125  N.  Y. 
93,  26  N.  K  25;  Matter  of  Washington  St.  Asylum  &  P.  R.  R.  Co.,  115  N.  Y. 
442,  22  N.  E.  356.  Such  purpose  is  consistent  with  the  purposes  for  which 
streets  exist,  and  an  abutting  property-owner  is  not  entitled  to  have  such  use 
enjoined  or  declared  a  nuisance.  Aycock  v,  San  Antonio  Brewing  Assn.  (Tex. 
aT.App.),63  S.  W.  953. 

A  railroad  the  rails  of  which  are  so  laid  as  to  conform  to  the  grade  of  the 
street  and  which  is  otherwise  so  constructed  that  the  public  is  not  excluded 
from  any  part  of  the  street  as  a  public  highway,  the  cars  upon  which  are 
propelled  at  a  moderate  rate  of  speed,  compared  with  the  speed  of  traffic 
railroads  at  short  intervals,  carrying  only  passengers  from  one  part  of  a 
thickly  populated  district  to  another,  in  a  town  or  city  and  its  suburbs, 
■topping  at  every  street  crossing  to  receive  and  discharge  passengers,  is  a 
street  surface  railroad,  no  matter  whether  the  cars  are  propelled  by  animal 
or  mechanical  power.  Williams  r.  City  Elec.  St.  Ry.  Co.,  41  Fed.  666; 
Kellis  Street  Surface  Railroads,  p.  1. 
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general  statutes  of  Kentucky,  having  power  and  authority,  under 
its  charter,  to  construct  and  operate  an  electric  line  from  Louis- 
ville, Ky.,  to  N'ashville,  Tenn.,  and  to  be  a  common  carrier  of  both 
passengers  and  freight,  when  in  operation.  As  a  necessary  pre- 
requisite to  the  building  of  the  proposed  line,  appellee  secured, 

2.  Application  of  General  Railroad  Law.—  The  General  Railroad  Act  of  1860 
(N.  Y.  Laws  1850,  chap.  140),  relating  generally  to  the  incorporation  and  op- 
eration of  railroads,  does  not  apply  to  street  railroads.  In  re  New  York  Diat. 
R.  CJo.,  107  N.  Y.  42,  14  N.  E.  187. 

In  Ohio  it  is  held  that  statutes  relating  to  railroads  are  separate  and 
distinct  from  those  relating  to  street  railroads.  Massillon  Bridge  Co.  v. 
Iron  Co.,  59  Ohio  St.  179,  52  N.  £.  192.  Steam  railroad  companies  and  electric 
railway  companies  are  classified  as  separate  and  distinct  from  each  other  fay 
the  statutes  of  Ohio;  and  statutes  regulating  the  former  are  inapplicable 
to  the  latter  unless  an  intention  to  the  contrary  clearly  appears.  Dayton  & 
Union  Ry.  Co.  r.  Dayton  &  Muncie  Traction  Co.,  26  Ohio  Cir.  Ct.  1. 

3.  Underground  railroad. —  A  railroad  confined  within  the  limits  of  a  city, 
and  proposed  to  be  built  exclusively  under  the  surface  of  a  street^  is  a  street 
railway  within  the  meaning  of  the  provisions  of  the  New  York  State  Con- 
stitution (art.  3,  i  16),  declaring  that  no  law  shall  authorize  the  construc- 
tion of  a  street  railroad  except  upon  the  condition  of  the  consent  of  the 
owners  of  one-half  in  value  of  the  property  bounded  on  the  street.  In  re 
New  York  Dist.  R.  Co.,  107  N.  Y.  42,  14  N.  E.  187.  In  this  case  Finch» 
J.,  said :  "  Such  a  road  is  to  be  deemed  a  street  railway,  not  only  because 
it  subserves  street  purposes  and  reaps  the  benefit  of  street  easements,  and 
occupies  and  modifies  the  street  surface,  but  also  because  it  is  fully  within 
the  mischiefs  which  the  constitutional  provision  was  designed  to  redress 
and  prevent.  •  •  ♦  Street  railways  may  occupy  every  street  in  a  cily 
and  iron  the  whole  surface,  or  spin  their  webs  in  the  air  over  every  avenue, 
or  undermine  the  entire  system  of  city  streets.  To  authorize  such  is  to 
inflict  injury  upon  adjoining  lot-owners,  in  greater  or  less  degree,  and  hence 
the  consent  of  a  due  proportion  of  these  was  required  by  the  Constitution, 
or,  instead,  the  order  of  selected  commissioners  confirmed  by  the  court. 
Where  the  railway  runs  under  the  streets,  the  adjoining  owners  are  as  much 
and  as  dangerously  afi'ected  as  where  it  runs  on  their  surface  or  above  thenr. 
Whether  the  new  surface  is  safe  and  sufficient,  or  weak  and  perilous,  and 
invites  or  frightens  away  passage;  whether  his  vaults  and  foundations  w^ill 
remain  safe  and  secure,  or  be  xmdermined,  or  weakened  by  vibration;  all 
these  are  to  him  questions  of  vital  importance,  affecting  his  comfort  and 
convenience,  the  success  of  his  business,  and  the  value  of  his  property.  The 
same  reasons  which  dictated  a  constitutional  protection  against  roads  on 
or  above  the  surface  of  the  streets  apply  to  those  which  are  built  beneath 
in  the  manner  here  contemplated,  and  these  should  justly  be  deemed  street 
railroads  within  the  meaning  of  that  phrase  as  used  in  the  Constitution." 
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from  the  general  council  of  the  city  of  Louisville,  an  ordinance 
granting  to  it  a  right  of  way  from  a  point  on  its  southern  bound- 
ary, along  and  over  parts  of  certain  named  streets  and  alleys,  to 
Center  and  Jefferson  streets.  One  of  the  highways  over  which 
the  franchise  granted  by  the  municipality  extends  is  that  part  of 

4.  Elevated  railroad. —  An  elevated  railroad  erected  in  a  city  street  used 
exelufiively  for  the  transportation  of  passengers  is  a  street  railway,  and 
within  the  meaning  of  that  term  as  used  in  an  act  authorizing  the  incor- 
poration of  a  street  railroad  company.  Commonwealth  v.  Northeastern  £1. 
£.  Co^  3  Pa.  Dist.  R.  104.  But  a  street  surface  railroad  company  incor- 
porated as  such  cannot  construct  an  elevated  railroad.  Commonwealth  v. 
Northeastern  El.  R.  Co.,  161  Pa.  St.  409,  29  Atl.  112. 

5.  Intemrban  railways,  a.  In  generaL — A  local  passenger  railroad  built 
along  a  turnpike  outside  the  city  limits,  under  a  contract  purchasing  the 
privilege  from  the  turnpike  company,  and  for  which  no  street  franchise  of 
any  kind  has  been  conferred  by  the  city,  does  not,  upon  the  extension  of  the 
city  limits  to  include  a  portion  of  the  road,  become  "  a  street  railway  "  within 
the  Maryland  laws,  imposing  a  tax  upon  the  gross  receipts  from  all  street 
railways  within  the  city  limits.  Baltimore  v,  B.  C.  &  E.  M.  Pass.  R.  Co., 
84  Md.  1,  35  Atl.  17,  33  L.  R.  A.  503. 

h.  Portion  of  route  constmcted  on  company's  own  lands. —  In  the  case  of 
Matter  of  Syracuse  u.  South  Bay  Ry.  Co.,  33  Misc.  Rep.  (N.  Y.)  510,  68  N.  Y. 
Supp.  881,  it  was  held  that  a  corporation  organized  under  the  provisions  of  the 
New  York  Railroad  Law  relating  to  the  incorporation  of  street  surface  railroads 
was  a  street  surface  railroad  company  within  the  meaning  of  the  New  York 
State  Constitution  (§  18,  of  art.  3),  which  forbids  a  street  railroad  company 
from  building  its  line  across  or  upon  a  highway  unless  it  first  obtains  the  consent 
of  the  local  authorities  having  control  of  that  portion  of  the  highway  where 
it  is  proposed  to  construct  the  crossing,  notwithstanding  the  fact  that  such 
railroad  is  constructed  for  the  most  part  upon  the  company's  own  property. 
In  discussing  this  question  the  court  said :  "  The  argument  of  the  petitioner 
IB  substantially  that  when  the  constitutional  provision  as  to  street  rail- 
roads was  adopted  in  1874,  these  roads  were  constructed  for  short  distances 
•nd  entirely  within  the  bounds  of  highways.  Since  that  time,  however,  the 
UK  of  street  surface  railroads  has  been  vastly  extended  and  they  practically 
serve  the  purpose  of,  and  are  built  in  the  same  manner  as,  steam  railroads, 
the  only  distinction  being  as  to  the  motive  power  used.  Their  lines  have  been 
lengthened  and  they  carry  passengers  and  freight  between  towns  situated 
a  considerable  distance  apart.  Further  than  this  the  practice  has  been,  to 
a  large  extent,  to  avoid  the  occupation  of  highways,  except  where  it  is  neces- 
■sry  to  cross  them,  and  to  construct  the  road  upon  the  private  right  of  way 
in  the  same  manner  that  a  steam  railroad  is  constructed.  The  policy,  there- 
fore, it  is  said,  which  dictated  the  constitutional  provision,  does  not  apply 
when  a  crossing  merely  is  desired.    Such  a  crossing  is  certainly  no  greater 
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Sixteenth  street  upon  which  appellant's  property  fronts.  Con- 
ceiving that  the  franchise  granted  to  appellee  was  void,  as  being 
violative  of  the  provisions  of  section  164  of  the  Constitution,  which 
requires  that  all  franchises  included  within  its  language  be  sold  to 

obstruction  in  the  case  of  electric  surface  railroads  than  in  the  case  of  a  steam 
railroad,  and  the  authority  given  to  the  Supreme  Court  in  the  latter  case 
should  be  held  to  apply  in  the  former.  All  this  may  be  so,  but  it  is  an 
argument  to  be  directed  rather  to  the  people  or  the  Legislature  than  to  the 
courts.  The  original  distinction  made  between  steam  and  surface  street  rail- 
roads  seems  to  have  rested  largely  upon  the  fact  that  the  latter  were  local 
in  their  character,  and  their  location  could  safely  be  left  to  the  local 
authorities.  Steam  railroads  involved  larger  interests  and  the  convenience 
of  the  public  in  larger  districts  was  affected.  It  was  thought  wise,  there- 
fore, that  the  courts  should  exercise  some  control  over  merely  local  oppo- 
sition. It  may  be  true,  as  is  stated,  that  this  distinction  no  longer  exists. 
Still  the  constitutional  provision  is  too  clear  and  explicit  to  be  evaded.  The 
petitioner  chose  for  its  own  purposes  to  organize  under  and  take  the 
benefits  of  the  Street  Surface  Railroad  Law.  It  should  not  be  heard  to  com- 
plain that  it  is  deprived  of  certain  powers  it  would  have  acquired  had  it 
complied  with  the  more  onerous  conditions  of  the  General  Railroad  Act.  It 
is  also  suggested  that  the  petitioner  is  not  '  a  street  railroad '  within  the 
meaning  of  the  Constitution,  because  it  is  not  constructed  for  its  whole  length 
upon  a  public  highway.  I  cannot  assent  to  this  suggestion.  Its  articles  of 
incorporation  state  that  it  is  a  street  surface  railroad  corporation,  and  that 
it  intends  to  build  a  street  surface  railroad.  What  the  framers  of  the  Con- 
stitution had  in  mind  was  such  a  road  as  distinguished  from  the  well-known 
steam  railways  then  in  use.  That  it  chooses  to  pass  for  a  portion  of  its 
route  over  its  own  property  makes  it  no  less  a  street  railway,  otherwise  if 
it  is  not  a  street  railway  in  one  town,  where  it  does  not  use  the  highway, 
it  is  not  a  street  railway  in  another  town,  where  it  avowedly  passes  along  the 
public  highway.  If  not  in  the  one  case,  then  not  in  the  other,  does  it  require 
either  public  or  private  consents.  As  a  whole  it  is  a  *  street  railway'  or  it 
is  not.    If  not,  the  Constitution  may  be  easily  evaded." 

In  the  case  of  Hanna  v.  Metropolitan  St.  Ry.  Co.,  81  Mo.  App.  78,  it  was 
held  that  a  railroad  constructed  in  the  country  without  regard  to  highways, 
for  a  considerable  distance,  for  transporting  persons  from  one  city  to  another, 
is  rural  rather  than  urban,  though  it  confine  its  business  to  carrying  pas- 
sengers only,  and  is  operated  by  a  street  railroad  company. 

An  interurban  and  electric  railroad  is  classed  as  a  street  railroad  under 
the  statutes  of  Ohio.  Cincinnati,  L.  ft  A.  Elec.  St.  Ry.  Co.  v.  Lohe,  68  Ohio 
St.  101,  67  N.  E.  161. 

6.  Railroad  includes  street  railroad. —  The  words  "  railway  '*  and  "  railroad  ** 
are  used  indiscriminately  in  statutes  and  are  generally  considered  as  synony- 
mous; either  will  be  held  to  apply  to  a  street  surface  railroad  unless  there 
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the  hi^est  bidder,  appellant  instituted  this  action  for  an  injunc- 
tion to  prohibit  the  building  of  the  proposed  line  along  Sixteenth 
street  in  front  of  his  property. 

The  pleading  in  this  case  aptly  raises  the  one  question  involved 

appears  from  the  title  of  the  act,  its  purpose,  or  its  context,  something  to 
indicate  that  such  a  railroad  Ib  not  included.  City  of  Philadelphia  v.  Phila- 
delphia Tract.  Co.,  1  St.  Ry.  Rep.  717,  206  Pa.  St.  35,  55  Atl.  762  (citing 
Old  Colony  Trust  Co.  v.  Rapid  Trans.  Co.,  192  Pa  St.  596,  44  Atl.  319; 
Qyger  v.  Philadelphia  City  Pass  Ry.  Co.,  136  Pa.  St.  96;  Hestonyille,  etc., 
R.  Co.  r.  Philadelphia,  89  Pa.  St.  210). 

Whether  a  statute  relating  generally  to  railroads  is  applicable  to  a  street 
railroad  must,  however,  be  determined  by  the  context  thereof,  and  its  pur- 
pose and  intent.  For  instance,  a  statute  requiring  all  trains  to  stop  within 
100  feet  of  the  intersection  of  two  railroads  was  held  to  apply  to  a  street 
raUroad  operated  in  a  highway.  Birmingham  Mineral  R.  Co.  v,  Jacobs,  92 
Ala.  200,  9  So.  320;  Katzenberger  v.  Lawo,  90  Tenn.  235,  16  S.  W.  611.  A 
statute  authorizing  the  consolidation  of  railroads  includes  street  railroads. 
In  re  Washington  St.,  etc.,  R.  Co.,  115  K.  Y.  442,  22  N.  E.  356.  Compare 
Gyger  v.  Philadelphia,  etc.,  R.  Co.,  136  Pa.  St.  96.  An  act  making  the  real 
estate  of  "any  railroad  company"  subject  to  certain  statutes  applies  to 
street  railroads.  Citizens'  Pass.  Ry.  Co.  v.  Pittsburgh,  104  Pa.  St.  522.  A 
statute  which  provided  that  any  corporation  created  by  the  State,  ''except 
railroad  and  banking  corporations,"  might  institute  proceedings  in  insolvency, 
was  held  to  embrace  street  railway  corporations  within  the  exception.  Central 
Nat.  Bank  v.  Worcester  H.  R.  Co.,  13  Allen  (Mass.),  105. 

But  in  the  case  of  Railroad  Comrs.  v.  Market  St.  Ry.  Co.  (Cal.),  65 
Pac  1065,  it  was  held  that  street  railroad  companies  are  not  railroad 
or  transportation  companies  within  the  meaning  of  a  constitutional  provi- 
sion (Cal.  Const.,  art.  12,  $22),  defining  the  judgment  and  jurisdiction  of 
the  railroad  commission^  and  authorizing  it  to  establish  rates  of  charges 
for  the  transportation  of  passengers  and  freight  by  railroad  and  other  trans- 
portation companies.  The  court  said :  "  In  the  ordinary  acceptation  of  the 
term  '  railroad  company,'  or  '  railroad^'  it  is  not  understood  to  mean  a  street 
railway  engaged  in  the  business  of  carrying  passengers  the  entire  distance, 
or  any  part  of  the  distance,  over  which  the  road  runs,  for  one  and  the  same 
fare." 

In  Ohio,  suburban  and  interurban  railroads  are  classified  by  statute  with 
street  railroads  (Ohio  Rev.  Stats.,  §  2780-17).  They  are,  therefore,  governed 
by  the  laws  relating  to  street  railroads.  Cincinnati,  etc.,  St.  Ry.  Co.  v. 
ati  H.  ft  I.  R.  Co.,  12  Ohio  C.  D.  113. 
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in  the  record,  whether  or  not  the  proposed  road  is  a  trunk  railroad 
within  the  meaning  of  section  164.  If  it  is,  appellant  has  no 
cause  of  action;  if  it  is  not,  the  injunction  prayed  for  should  have 
been  awarded.  Trunk  railroads  are  specifically  excepted  from  the 
provisions  of  section  164.  The  opinion  of  the  learned  chancellor 
below  fully  meets  our  views  upon  the  question  for  adjudication, 
and  it  is  adopted  as  the  opinion  of  the  court,  and  is  as  follows: 
To  decide  the  questions  of  law  which  arise  on  this  motion,  two 
sections  of  the  Constitution  of  Kentucky  have  to  be  considered, 
to  wit,  sections  163  and  164.     Section  163  is  as  follows: 

'*  No  street  railway,  gas,  water,  steam  heating,  telephone  or  electric  light 
company  within  a  city  or  town  shall  be  permitted  or  authorized  to  construct 
its  tracks,  lay  its  pipes  or  mains,  or  erect  its  poles,  posts  or  other  apparatus, 
along,  over  or  across  the  streets,  alleys  or  public  grounds  of  a  city  or  town 
without  the  consent  of  the  proper  legislative  bodies  or  boards  of  such  cities  or 
towns  being  first  obtained;  but  when  charters  have  been  heretofore  granted 
conferring  such  rights  and  work  in  good  faith  been  begun  thereunder,  the 
provisions  of  this  section  shall  not  apply."  Section  164:  "No  county,  city, 
town,  taxing  district  or  other  municipality  shall  be  authorized  or  permitted 
to  grant  any  franchise  or  privilege  or  make  any  contract  in  reference  thereto 
for  a  term  exceeding  twenty  years.  Before  granting  such  franchise  or  privilege 
for  a  term  of  years  such  municipality  shall  first  after  due  advertisement  receive 
bids  therefor  publicly,  and  award  the  same  to  the  highest  and  best  bidder ;  but 
it  shall  have  the  right  to  reject  any  or  all  bids.  This  section  shall  not  apply 
to  a  trunk  railway." 

The  question  to  be  decided  sharply  on  this  motion  is  whether 
the  appellee,  having  its  termini  in  Louisville  and  Nashville,  imder 
its  original  and  amended  charter,  is  a  street  railway,  and,  there- 
fore, within  the  constitutional  prohibition  against  such  a  grant 
as  that  contained  in  the  ordinance  referred  to,  or  a  trunk  railway, 
and  thereby  expressly  excluded  by  section  164  from  the  prohibi- 
tory operation  of  the  two  sections  of  the  State  Constitution  above 
quoted.  Whether  a  railway  is  a  street  railway  or  a  trunk  railway, 
it  will  not  be  contended,  we  apprehend,  depends  on  the  motor 
power  employed  by  it  in  propelling  its  rolling  stock  over  and  along 
its  tracks.  It  certainly  can  make  no  difference  whether  the  cars 
of  a  railroad  company  are  propelled  by  the  agency  of  steam,  or  of 
gasoline,  or  of  electricity,  compressed  air,  liquified  air,  or  any 
other  agency  which  science  and  the  inventive  genius  of  man  may 
in  the  future  bring  into  use.    Rather  the  character  of  a  railroad 
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company  is  determined  by  the  nature  and  extent  and  limits  put 
upon  its  operation  by  law  or  otherwise,  and  by  the  character  and 
object  of  its  corporate  creation  as  shown  by  its  charter.  By  the 
original  charter  of  the  Louisville  &  Nashville  railroad,  it  was  au- 
thorized  and  empowered  to  lay  its  tracks  and  propel  its  cars  thereon 
between  Louisville  and  Nashville,  and  was  authorized  and  em- 
powered, just  as  the  appellee  in  this  case  is  authorized  and  em- 
powered, to  transport  passengers,  freight,  and  express  matter  to  aU 
immediate  points,  towns,  cities,  and  counties  between  Louisville 
and  Nashville,  and  to  erect  its  depots  to  accomplish  its  corporate 
purposes,  just  as  the  appellee  here  is  authorized  and  empowered 
to  do.  The  only  difference  in  character,  legal  or  otherwise,  be- 
tween the  appellee  and  the  Louisville  &  NashviUe  railroad,  imder 
its  charter,  is  that  one  has  steam  for  a  motor  power,  and  the  other 
has  electricity ;  both  are  interurban  and  interstate  railroad  corpo- 
rations. It  is  difficult  to  understand  what  the  phrase  ^'  a  trunk 
railway  '*  clearly  means,  if  it  does  not  mean  an  interurban  and 
an  interstate  railway  for  commercial  purposes. 

Appellant  insists  that  appellee  is  a  street  railway  within  the 
meaning  of  section  163  of  the  State  Constitution,  above  quoted. 
It  will  be  observed  at  a  glance  that  the  framers  of  section  163  of 
the  State  Constitution  intended  that  the  restricted  character  of  he 
street  railway,  as  a  strictly  local  intramural  streetrcar  company, 
should  be  understood  as  such  by  the  classification  and  association 
of  the  street  railway  referred  to  in  that  section  with  gas  companies, 
water  companies,  steam  heating  companies,  telephone  companies, 
and  electric-light  companies,  all  of  which  are  strictly  intramural, 
and  essentially  and  exclusively  local  in  their  scope  and  operation 
in  cities,  towns,  and  other  municipalities.  The  fact  that  a  rail- 
road company,  whether  operated  by  electricity  or  steam,  such  as 
the  Chesapeake  &  Ohio  Railroad  Company,  Illinois  Central  Rail- 
road Company,  the  Louisville  &  Nashville  Railroad  Company,  or 
an  interurban  or  interstate  railroad  company,  all  having  the  same 
corporate  purposes,  and  performing  the  same  important  public 
functions  for  the  convenience  and  good  of  the  public,  in  trans- 
porting passengers,  freight,  and  express  matter,  for  the  advance- 
ment of  commerce  between  towns  and  cities  within  a  State,  or 
between  towns  and  cities  within  different  States,  is  obliged,  in 
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order  to  accomplish  the  corporate  purposes  of  its  creation,  to  have 
terminal  points,  as  passenger  or  freight  depots,  to  reach  which  it 
is  necessary  to  lay  its  tracks  along  the  streets  within  a  city  or  town, 
does  not  make  such  railroad  company  a  street  railway,  and  im- 
press upon  it  a  local,  intramural  character,  such  as  is  possessed 
by  gas,  water,  steam-heating,  and  electric-light  companies,  enu- 
merated in  section  163  of  the  State  Constitution,  above  quoted.  If 
a  railroad  company,  whether  operated  by  steam  or  electricity  ad 
a  motor  power,  which  lays  its  tracks  and  connects  in  commercial 
relationship  different  towns,  cities,  counties,  and  other  munici- 
palities within  a  State,  or  cities  of  different  States,  be  not  a  trunk 
railway,  then  it  is  difficult  to  understand  what  a  trunk  railway  is. 
We  have  examined  all  the  recognized  authorities  upon  railroads 
and  railways,  and  have  been  imable  to  find,  in  any  textrbook  or 
decision,  the  phrase  "  trunk  railway,"  or  anything  that  approadies 
the  same.  In  Elizabeth  &  Big  Sandy  R,  Co,  v.  Ashland,  etc.  Street 
By.  Co.,  96  Ky.  365,  26  S.  W.  181,  the  court  said:  "  It  is  urged, 
however,  that  the  appellee  [the  street  railway  company]  is  not  a 
railroad  company  in  the  meaning  of  the  section  of  the  Constitution 
quoted.  We  think,  whatever  may  be  said  of  street  railways  in 
general,  that  the  charter  of  this  company  puts  it  in  the  class  in- 
dicated by  that  section.  The  railway  was  to  connect  two  cities. 
It  might  use  steam,  horse,  or  other  propelling  power  on  said  road 
in  the  transportation  of  freight  and  passengers." 

In  the  case  under  consideration,  the  appellee  was  organized 
under  the  general  railroad  laws  of  this  State,  just  as  a  railroad 
corporation  extending  its  line  from  the  city  of  Louisville  to  any 
distant  point  in  the  State  of  Kentucky,  or  to  any  city  or  point  in 
a  distant  State  (assuming  that  the  foreign  States  accorded  the  right 
or  privilege  to  the  Kentucky  corporation  in  or  across  their  terri- 
tory), would  have  to  be  organized.  And  unless  the  agency  of 
propulsion  adopted  by  a  railroad  determines  its  legal  character  as 
a  street  railway  or  a  railroad  trunk  line,  it  is  impossible  to  con- 
ceive of  any  distinction  between  the  two.  It  seems  to  us  that  it  is 
the  charter  of  a  company  which  places  it  in  the  class  to  which  it 
belongs,  whether  street  railway  or  trunk  railway,  and  not  the 
character  of  the  motor  power  which  it  employs.  If,  in  order  to 
be  a  trunk  railway,  the  railroad  company  must  have  a  main  line^ 
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with  branches  or  feeders  branching  off  from  the  main  stem  to 
adjacent  towns,  cities,  or  counties,  then  the  record  in  this  case 
shows  that  the  defendant  electric  railroad  corporation  meets  this 
requirement,  because  it  has  branches  to  Oweusboro,  Russelville^ 
and  other  points  off  from  its  main  line  between  Louisville  and 
Nashville.  We  think  there  can  be  no  doubt  that,  giving  the  phrase 
'^  a  trunk  railway  "  a  rational  interpretation,  it  means,  and  can 
mean  nothing  else  but  a  commercial  railway  or  railroad  connect- 
ing different  cities  within  a  State,  and  facilitating  commerce  be- 
tween them,  or  between  cities  in  different  States.  And  to  such 
commercial  railroads,  of  course,  it  is  not  pretended  that  section 
163  of  the  State  Constitution  applies.  The  term  "street  rail- 
way," as  used  in  section  163  of  the  State  Constitution,  means,  and 
can  only  mean,  applying  to  it  a  common-sense  interpretation,  those 
street  railroads  which,  before  the  introduction  of  electricity,  used 
mules  and  horses  as  motor  power  for  drawing  the  street  cars  over 
its  street-car  tracks,  for  the  use  and  convenience  of  the  local  pub- 
lic in  a  municipality  —  those  street  cars  that  run  along  the  streets 
of  a  city,  picking  up  passengers  here  and  there,  and  putting  them 
off  at  street  crossings,  and  at  the  termini  of  the  street-car  com- 
panies' tracks  within  the  municipality.  They  were  created  and 
organized  and  operated,  and  such  was  their  character,  as  defined  in 
their  charters,  strictly  and  exclusively  for  the  local  convenience  of 
those  persons  or  passengers  whose  pleasure  or  business  prompted 
them  to  go  from  point  to  point  within  the  city.  They  were  never 
organized  or  intended  for  commercial  purposes  between  different 
cities  within  a  State,  or  between  different  cities  in  different  States. 
In  the  case  of  Louisville  &  Portland  R.  Co.  v.  Louisville  City 
Ry.  Co.,  2  Duv.  176,  Judge  Robertson,  after  holding  that  the 
amended  charter  of  a  railroad  company  was  as  efficient  in  estab- 
lishing its  charter  as  its  original  charter,  said : 

''A  railroad  is  for  the  use  of  th«  uniyersal  public  in  the  transportation 
of  all  persons,  baggage,  and  dther  freight.  A  street  railway  is  dedicated  to 
the  more  limited  use  of  the  local  public  for  the  more  transient  transporta- 
tion of  persons  only,  and  within  the  limits  of  the  city.  In  the  technical  sense, 
therefore,  a  street  railway  is  not  a  railroad.  And  we  presume  that,  in  this 
eontra-disUnctive  sense,  the  term  'railroad'  was  used  in  the  appellant's 
charter,  as  amended  In  1860.  A  railroad  and  a  street  railroad  are,  in  both 
their  *^l>ffWI  and  popular  import,  as  distinct  and  different  as  a  road  and  a 
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street,  or  m  a  bridge  and  a  railroad  bridge,  and  it  has  been  adjudged  that  the 
simple  term  'bridge'  means  a  viaduct  in  a  road  dedicated  to  common  use, 
and  that  the  qualified  phrase  '  railroad  bridge '  means  a  viaduct  constructed 
for  the  exclusive  use  of  railroad  transportation." 

Lewis,  in  his  work  on  Eminent  Domain,  vol.  1,  §  110a,  says: 

"  Railroads  now  exist  in  great  variety  as  regards  motors  and  motive  power, 
the  sice  and  style  of  cars  and  coaches,  and  the  methods  of  operating  and 
construction.  It  is  probable  that  these  variations  will  be  multiplied  in  the 
coming  years.  It  is  doubtful  whether  any  permanent  and  satisfactory 
classification  can  now  be  made.  There  has  been  a  general  concurrence, 
however,  in  embracing  all  railroads  in  two  divisions  or  classes:  (1)  C<Hn- 
mercial  railroads;  (2)  street  railroads.  Commercial  railroads  embrace  all 
railroads  for  general  freight  and  passenger  traffic  between  one  town  and 
another,  or  between  one  place  and  another.  They  are  usually  not  constructed 
upon  the  public  streets  or  highways,  except  for  short  distances.  Street  rail> 
roads  embrace  all  such  as  are  comftructed  and  are  operated  in  the  public 
streets,  for  the  purpose  of  conveying  passengers,  with  their  ordinary  hand 
luggage,  from  one  point  to  another  on  the  street." 

In  the  case  of  Zehren  v.  Milwaukee  Electric  By.  Co.,  99  Wis. 
83,  74  N.  W.  638,  67  Am.  St.  Eep.  850,  41  L.  R  A.  575,  the 
court  said: 

"  A  street  railway  in  its  inception  is  a^  purely  urban  institution.  It 
is  intended  to  facilitate  travel  in  and  about  the  city  from  one  part  of  the 
municipality  to  another,  and  thus  relieve  the  sidewalk  of  foot  passengers 
and  the  roadway  of  vehicles.  It  is  thus  an  aid  to  the  exercise  of  the  ease- 
ment of  passage;  strictly  a  city  conveyance,  for  the  use  of  the  city,  by  people 
living  or  stopping  therein,  and  fully  under  the  control  of  the  municipal 
authorities,  who  have  been  endowed  with  ample  power  for  that  purpose. 
This  strictly  urban  character  of  a  street  railway  remained  practically  un- 
changed for  many  years,  and  during  these  years  the  long  line  of  decisions 
grew  up  recognizing  the  street  railway  as  merely  an  improved  method  of 
improving  the  street^  and  rather  as  a  help  to  the  street  than  as  a  burden 
thereon." 

The  learned  court,  after  speaking  of  the  introduction  of  the 
new  motor  power,  and  the  enlargement  of  street  cars,  and  the  ex- 
tension of  distances,  for  their  operation,  even  connecting  sep- 
arated cities  and  villages,  said: 

"Thus  the  urban  railway  has  developed  into  the  interurban  railway,  and 
threatens  soon  to  develop  [as  in  the  case  at  bar]  into  the  interstate  railway. 
The  small  car  which  took  up  passengers  at  one  comer  and  dropped  them  at 
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another  has  become  a  large  coach,  approximating  the  ordinary  railway 
coach  in  sise,  and  has  become  a  part,  perhaps,  of  a  train  which  sweeps 
across  the  country,  from  one  city  to  another,  bearing  fts  load  of  passengers, 
tieketed  through  with  an  occasional  passenger  picked  up  on  the  highways. 
The  purely  city  purposes  which  the  urban  railway  subserves  have  developed 
isto  and  are  being  supplanted  by  an  entirely  different  purpose,  namely,  the 
transportation  of  passengers  from  city  to  city,  over  long  distances  and 
•tretches  of  intervening  country.  It  is  built  and  operated  mainly  to  ob- 
tain tiirough  travel  from  city  to  city,  and  only  incidentally  to  pick  up  a 
IMsaenger  in  the  counttry  towns.  This  through  travel  is  unquestionably 
composed  of  people  who  otherwise  would  travel  on  the  ordinary  steam  road, 
and  would  not  use  the  highway  at  all." 

In  the  case  of  Street  Ry.  Co.  v.  Doyle,  88  Tenn.  747,  13  S.  W. 
936,  9  L.  R.  A.  100,  17  Am.  St.  Rep.  933,  that  distinguished  and 
learned  jurist.  Judge  Lurton,  said : 

''The  distinction  between  the  use  of  the  commercial  railway  and  that 
by  a  horse  railway  is  so  wide  and  plain  that  it  needs  no  further  comment 
or  illustration.  Confessedly,  the  railway  involved  in  this  case  [which  was 
an  electric  railway]  is  on  a  line  between  the  two,  the  equivalent  of  neither, 
but  partaking  largely  of  the  nature  of  both." 

The  electric  railway,  in  the  case  Judge  Lurton  decided,  trans- 
ported passengers  only,  and  this  feature  Judge  Lurton  lays  em- 
phasis on  as  distinguishing  it  from  a  commercial  railway,  which 
carries  both  passengers  and  freight,  receiving  and  discharging  the 
same  at  regular  depots  or  stations  established  for  that  purpose. 

In  the  case  of  Marlott  v.  Collinsville,  C.  E.  Electric  Ry.  Co., 
108  Fed.  313,  47  C.  C.  A.  346,  Judge  Grosscup  said: 

''It  [referring  to  the  Collinsville  Electric  Railway  Company]  was  incor- 
porated under  the  law  of  March  1,  1872  [Laws  1871-72,  p.  625],  relating 
to  the  incorporating  of  railroad  companies.  Its  articles  of  incorporation 
tre  <ni  iUe  in  the  office  of  the  secretary  of  state  of  Illinois,  in  the  Book 
of  Railroad  Records.  It  took,  and  unquestionably  intended  to  take,  under 
its  charter,  the  powers  of  a  railroad  corporation,  and  among  them  the  raU- 
rosd  corporation  right  of  eminent  domain.  The  fact  that  its  trains  are  to 
be  operated  by  electricity,  instead  of  steam,  does  not  affect  its  place  in  the 
hiws  of  the  State  as  a  railroad  company.  There  is  nothing  in  the  acts  of 
1872  [Laws  1871-72,  p.  625]  and  1889  [Laws  1889,  p.  223]  that  restricU 
railroads  therein  mentioned  to  the  use  of  steam  as  a  motive  power,  or  pre- 
vents existing  steam  roads  from  changing  their  motive  power  to  that  of 
electricity.  There  is  nothing  in  these  acts  that  necessarily  or  fairly  ex- 
eludes  its  application  to  electrical  roads  as  they  now  exist;  indeed,  theta 
20 
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electrical  roads,  in  the  speed  of  their  trains,  in  the  distance  traveled,  and 
in  their  capabilities  for  transportation,  are  well  within  the  field  of  public 
utilities  hitherto  occupied  by  the  steam  railroads  alone.  We  cannot  con- 
ceive that  these  acts,  so  far,  at  least,  as  they  are  reasonably  applicable, 
were  not  meant  to  cover  every  form  of  railroad  that,  in  the  march  of  events, 
answers  the  purpose  of  general  transportation;  nor  do  their  incidental  func- 
tions as  street  railways,  in  the  towns  or  cities  traveled,  lift  them  out  of 
the  railroad  statute,  for  it  has  been  held  that  an  elevated  road«  while 
intramural  in  its  creation  and  in  its  powers,  is  within  the  contemplation 
of  the  railroad  statute,  and  exercises  its  right  of  eminent  domain  by  virtue 
of  these  statutes.  Lieberman  t?.  Railroad  Ck>.,  141  111.  140,  30  N.  E.  644. 
Indeed,  if  appellee  be  not  a  railroad  within  the  meaning  of  the  act  of 
March  1,  1872,  as  modified  by  the  act  of  May  27,  1889,  and  other  acts  re- 
lating thereto,  we  can  find  no  authority  for  its  existence  as  a  corporation, 
or  for  its  exercise  of  the  right  of  eminent  domain.  See  also,  to  the  same 
effect,  the  very  interesting  and  instructing  case  of  Mass.  Loan  k,  Trust  Co. 
V.  Hamilton,  88  Fed.  589,  32  C.  C.  A.  46;  Williams  v.  City  Electric  Street 
Ry.  Co.  (C.  C),  41  Fed.  156;  Chicago  R.  Co.  v,  Milwaukee  R.  Co.  (Wis.), 
70  N.  W.  678,  37  L.  R.  A.  856,  60  Am.  St.  Rep.  136,  813." 

The  foregoing  authorities  conclusively  demonstrate  that  the 
defendant  electric  corporation  is  not  a  street  railway  within  the 
meaning  of  sections  163  and  164  of  the  present  Constitution  of 
Kentucky,  but  that  it  is  an  interurban  and  interstate  commercial 
railroad,  with  all  the  incidental  corporate  rights  and  powers  of 
railroad  corporations  in  this  State,  whether  o][)erated  by  steam  or 
electricity  or  any  other  motive  power.  For  a  very  thorough  ex- 
amination of  the  authorities,  both  text-writers  and  decisions  on 
railroads  or  railways,  while  the  court  has  been  unable  to  find  a 
legal  definition  of  the  phrase  "  trunk  railway  "  formulated  in  any 
precise  words,  it  is  believed  that  the  following  is  the  correct  defi- 
nition of  the  phrase : 

"A  trunk  railway  is  a  commercial  railway,  whose  main  line,  whether 
operated  by  steam,  electricity,  or  any  other  motive  power,  connects  towns, 
cities,  counties,  or  other  points  within  the  State  or  in  different  States,  and 
which  railroad  company,  under  its  charter,  or  under  -the  general  law,  has 
the  legal  capacity  of  constructing,  purchasing,  and  operating  branch  lines 
or  feeders  connecting  with  its  main  stem  or  trunk,  the  main  or  tnmk  line 
bearing  the  same  relation  to  its  branches  that  the  trunk  of  a  tree  bears 
to  its  branches,  or  the  main  stream  of  a  river  bears  to  its  tributaries." 

Under  section  842a,  Ky.  Stat.  1903,  it  is  provided  that  an  in- 
terurban electric  railroad  company,  in  order  to  be  imder  the  same 
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responsibilities,  and  to  have  the  same  rights,  powers,  and  privi- 
l^es  as  railroad  corporations  existing  under  the  laws  of  this  Com- 
monwealth, must,  imder  its  charter,  be  authorized  to  construct  a 
railroad  ten  or  more  miles  in  length.  The  statutory  requisite 
must,  of  necessity,  be  incorporated  into  the  above  definition  of  a 
trunk  railway  when  applied  to  interurban  electric  railroad  com- 
panies in  this  State.  No  reason  can  be  suggested,  and  none  in 
fact  exists,  why  the  phrase  ''trunk  railway,"  foimd  in  section 
164  of  the  State  Constitution,  should  be  applied  to  steam  railroad 
corporations,  and  not  to  electric  railroad  corporations,  or  to  electric 
railroad  companies,  interurban  or  interstate.  Manifestly,  it  is 
equally  applicable  to  both.  The  phrases  "trunk  railway''  and 
"main  line,"  whether  applied  to  steam  railroad  corporations  or 
electric  railroad  corporations,  are  essentially  synonymous,  else 
both  phrases  are  without  meaning.  It  is  a  misconception  of  the 
general  statutory  railroad  law  of  this  State,  as  embodied  in  article 
5,  chapter  32,  Kentucky  Statutes,  to  suppose  that  the  grant  or 
regulation  contained  in  the  ordinance  of  the  city,  defining  the 
streets  along  and  over  which  the  defendant  company  is  authorized 
to  run  in  order  to  reach  its  terminal  depot  at  Green  and  Center 
streets  of  the  city  of  Louisville,  is  a  grant  of  a  franchise  or  privi- 
lege to  a  street  railway,  which  would  be  void  unless  duly  advertised 
for  public  bids,  and  accordingly  awarded  to  the  highest  and  best 
bidder. 

The  defendant  interurban  electric  railway  company  was  created 
and  organized,  as  we  have  seen,  under  the  general  statutory  rail- 
road laws  of  this  State  contained  in  article  5,  chapter  32,  of  the 
Kentucky  Statutes.  It  derives  its  corporate  franchises,  rights,  and 
powers  from  the  State  of  Kentucky.  It  does  not,  and  cannot,  de- 
rive any  of  its  corporate  rights,  franchises,  and  powers  from  the 
city  of  Louisville.  By  subsection  5  of  section  768  of  article  5  of 
the  Kentucky  Statutes,  it  is  provided  that  all  railroad  companies 
created  under  that  act  shall,  among  other  things,  have  the  power 
to  construct  its  road  upon  or  across  any  watercourse,  private  or 
plank  road,  highway,  street,  lane  or  alley,  and  across  any  railroad 
or  canal ;  and,  in  case  the  road  is  constructed  upon  any  street  or 
alley,  the  same  shall  be  upon  such  terms  and  conditions  as  shall 
be  agreed  upon  between  the  corporation  and  the  authorities  of  any 
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city  in  which  the  same  maj  be.  Thus  it  will  be  seen  that  the  right 
of  the  defendant  company  to  lay  its  tracks  along  the  streets  of 
the  city  of  Louisville  is  granted  by  the  legislature  of  Kentucky, 
subject  only  to  the  provision  —  a  most  reasonable  one  —  that  the 
city  shall  have  the  power  of  regulating  the  mode  or  manner  in 
which  the  defendant  railroad  corporation  may  or  shall  exercise  its 
corporate  franchises,  privilege,  and  right  of  constructing  its  road 
upon  and  along  the  streets  of  the  city.  The  city  of  Louisville 
has  exercised  its  supervisory  power  over  the  mode  or  manner  in 
which  the  defendant  railroad  corporation  should  exercise  its  statu- 
tory corporate  franchise  of  constructing  its  road  upon  and  along 
the  public  streets  of  the  city,  by  defining  and  prescribing  the  streets 
and  the  route  along  which  the  defendant  may  construct  its  rail- 
road. This  is  all  the  city  has  done  in  the  ordinance.  It  has 
granted  to  the  defendant  no  franchise  or  privil^e  which  it  did 
not  already  possess  under  subsection  5,  section  768,  article  5,  chap- 
ter 32,  Kentucky  Statutes.  The  city  of  Louisville,  by  said  ordi- 
nance, has  simply  exercised  its  power  of  regulating  the  mode  and 
manner  in  which  the  defendant  corporation  may  exercise  its  fran- 
chise, derived  from  the  State,  of  entering  with  its  tracks  within 
the  limits  of  the  city,  and  laying  the  same  along  the  public  streets, 
in  order  to  reach  its  terminal  depot  in  the  city. 
The  judgment  is  afltaned. 


Thiel  V.  South  Covington  &  Cincinnati  Street  Railway  Co, 

(Kentucky  —  Court  of  Appeals.) 

Ck>iJJ8iON  WITH  Vehicle  Drawn  bt  Hobse  which  was  RuifinKO  Awat; 
Duty  of  Motobman  to  Stop  Cab.i — The  plaintiff  was  injured  by  being 
thrown  from  a  wagon  which  was  struck  by  one  of  the  defendant's  cars. 
The  horse  drawing  the  wagon  was  running  away,  and  the  driver  was 
attempting  to  control  him.  The  space  between  the  horse  and  the  car 
when  the  horse  first  turned  upon  the  track  was  at  least  300  feet.    When 

1.  As  to  duty  of  motorman  to  stop  car  when  he  observes  horses  unmanage- 
able from  fright  upon  or  close  to  the  track,  see  note  to  Lincoln  Traction  Co. 
r.  Moore,  post,  p.  642. 
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nithin  about  100  feet  of  the  car  the  driver  waved  his  hand  as  if  to 
notify  the  motomiaa  to  stop  the  car.  As  the  horse  approached  the 
ear  it  turned,  but  in  so  doing  was  struck  by  the  car,  and  the  plaintiff 
was  thrown  from  the  wagon  and  seriously  injured.  It  appeared  that 
at  the  rate  at  which  the  car  was  going  it  could  have  been  stopped 
within  six  or  ei|^  feet  Under  such  circumstances  it  was  held  that 
the  court  erred  in  giving  a  peremptory  instruction  to  find  for  the 
defendant;  that  under  the  facts  as  they  appeared  the  jiiry  mi^^t  have 
found  that  the  motorman  was  negligent  in  not  stopping  the  car  before 
the  collision. 

AmAis  by  plaintiff  from   judgment   for   defendant.     Decided  January  29, 
1904.    Reported  26  Ky.  Law  Rep.  1690,  78  S.  W.  206. 

B.  F.  Oraziani,  for  appellant. 

Ernst,  Cassatt  &  McDougall,  for  appellee. 

Opinion  by  Payntbe,  J. 

The  appellant  instituted  this  action  to  recover  damages  for  in- 
juries which  he  received  by  reason  of  the  alleged  negligence  of 
the  servants  of  appellee  in  causing  one  of  its  street  cars  to  collide 
with  a  wagon  which  appellant  was  driving.  It  is,  in  substance, 
averred  in  the  petition,  that  while  a  party  riding  in  the  wagon  with 
appellant  was  paying  the  toll  at  the  Cincinnati  end  of  the  sus- 
pension bridge  which  crosses  the  Ohio  river  between  Cincuinati, 
Ohio,  and  Covington,  Ky.,  a  street  car,  by  reason  of  the  negligence 
of  those  in  charge  of  it,  struck  a  wagon,  causing  the  horse  to  take 
fright  and  run  away  over  the  bridge  toward  the  Covington  end  of 
it;  that  as  the  horse  approached  that  end  of  the  bridge  those  in 
chaige  of  the  car  which  was  going  to  the  Cincinnati  side  from 
G>vington,  by  reason  of  their  negligence,  caused  it  to  strike  the 
wagon,  and  threw  appellant  from  it,  to  his  serious  injury  and 
damage.  The  evidence  introduced  by  the  plaintiff  failed  to  show 
that  the  car  which  first  struck  the  wagon  on  the  Cincinnati  end 
of  the  bridge  belonged  to  the  appellee.  The  evidence  of  the  plain- 
tiff himself  is  very  unintelligible  and  unsatisfactory,  evidently 
resulting  from  his  lack  of  intelligence  and  the  faculty  of  describ- 
\ng  an  occurrence  like  the  one  in  question.  A  witness  by  the  name 
of  Besten,  introduced  by  the  appellant,  gives  a  very  intelligent 
account  of  the  collision.     Preliminary  to  the  statement  of  this 
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witness'  testimonj  it  is  well  to  state  that  the  bridge  is  higher  in 
the  middle  than  elsewhere ;  that  there  are  two  car  tracks  over  the 
bridge ;  that  the  west  track  is  used  by  cars  running  from  Cincin- 
nati to  Covington,  and  the  east  track  is  used  for  cars  going  from 
Covington  to  Cincinnati.  Besten  testified,  in  substance,  that  the 
horse  which  appellant  was  driving  was  running  away,  and  that 
the  driver  was  endeavoring  to  control  him;  that  as  the  horse  ap- 
proached the  Covington  side  a  street  car  came  upon  the  bridge 
from  Covington;  that  the  horse  was  running  on  the  east  track; 
that  the  car  was  running  on  the  same  track;  that  the  space  be- 
tween the  horse  and  the  street  car  was  about  300  feet;  that  the 
horse  continued  to  run  on  the  east  track  until  it  got  just  in  front 
of  the  street  car,  when  the  horse  swung  from  the  track,  and  before 
the  wagon  could  leave  it  the  car  ran  into  the  wagon,  and  threw 
therefrom  the  occupants.  The  plaintiff  survived  his  injuries,  but 
bis  companion  was  killed.  The  street  car  did  not  stop  until  after 
the  collision,  and  apparently  made  no  effort  to  do  so  until  that 
time.  Besten  testified  that  within  about  100  feet  of  the  street 
car  the  appellant  waved  his  hands,  as  if  to  notify  the  motonnan 
to  stop  the  car.  The  evidence  is  that  the  car  could  have  stopped, 
at  the  rate  at  which  it  was  going,  within  the  distance  of  six  or 
eight  feet.  Under  this  state  of  facts  the  court  gave  peremptory 
instructions  to  find  for  the  defendant. 

A  jury  would  have  been  authorized  to  conclude  that  when  the 
horse  turned  from  the  track  to  avoid  the  street  car  the  wagon  would 
not  have  struck  it  if  the  car  had  been  stopped.  The  question  arises, 
should  the  car  have  been  stopped,  imder  the  circumstances,  before 
the  horse  reached  it.  There  would  have  been  no  trouble  in  stop- 
ping the  car  before  the  horse  reached  it,  even  after  the  driver  gave 
the  signal  to  have  it  stop.  Even  if  there  had  been  no  obligation  on 
those  in  charge  of  the  street  car  to  have  discovered  the  appellant 
upon  the  track  and  avoided  injuring  him,  still,  if  the  discovery 
was  made  that  he  was  upon  the  track  in  a  perilous  position,  and 
might  be  saved  by  stopping  the  car,  it  was  the  duty  of  those  in 
charge  of  it  to  do  so,  and  thus  have  avoided  injuring  him.  From 
the  circumstances  proven  in  this  case,  a  jury  might  have  felt  au- 
thorized to  infer  that  those  in  charge  of  the  street  car  discovered 
the  appellant's  perilous  position  on  the  track  and  used  no  care 
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to  avoid  injuring  him.  Street  cars  are  almost  as  dangerous 
agencies  in  the  destruction  of  human  life  as  railroad  trains.  They 
are  operated  upon  streets  upon  which  people  are  constantly  travel- 
ing. People  may  be  expected  to  cross  the  track  at  any  point  on 
the  line.  Street  cars  have  not  the  exclusive  right  to  the  use  of  the 
streets.  In  view  of  the  fact  that  persons  may  be  expected  to  be 
upon  the  street-car  track  at  any  time  or  place,  the  law  imposes  a 
duty  upon  motormen  to  use  ordinary  care  to  discover  persons  upon 
the  track  and  avoid  injuring  them.  In  Passamanech'a  Admr.  v. 
The  Louisville  Ry.  Co.,  98  Ky.  205,  32  S.  W.  623,  the  court  said : 

"Persons  operating  street  cars  along  the  public  streets  of  a  city  must 
know,  and  in  law  are  bound  to  know,  that  men,  women,  and  children 
lutTe  an  equal  right  to  the  use  of  the  hi^way,  and  will  be  upon  it.  It  was 
the  duty  of  appellee's  servant  or  agent  to  be  <m  the  lookout,  and  to  take 
tU  reasonable  measures  to  avoid  injuries  to  persons  who  might  be  upon 
the  street.  To  be  on  the  watch  is  no  more  than  ordinary  care  under  such 
ciieumstances." 

The  court  erred  in  giving  a  peremptory  instruction  to  find  for 
defendant. 

The  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 


Louisville  Railway  Co.  v.  Teehvn, 

(Kentucky  —  Court  of  Appeals.) 

PuRinvB  Damages. —  Punitive  damages  may  be  awarded  in  a  case  where 
the  plaintiff  was  injured  by  an  electric  car  being  run  at  a  high  rate 
of  speed  in  a  narrow  street  after  dark,  and  where  it  appeared  that 
the  car  gong  was  not  sounded  at  a  street  crossing  near  which  the 
accident   occurred. 

Appeal  by   defendant  from   judgment   for  plaintiff.     Decided   February  9, 
1904.    Reported  25  Ey.  Law  Rep.  1692,  78  8.  W.  470. 

Farleigh,  Straus  &  Farleigh,  for  appellant 

Chatterson  dc  Blitz,  for  appellee. 

Opinion  by  O'Reab,  J. 

The  decisive  question  in  this  case  is  whether  an  instruction 
allowing  punitive  damages  should  have  been  given.    Appellee  was 
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driving  his  delivery  wagon  over  one  of  the  streets  of  Louisville 
after  dark,  about  8  o'clock  at  night  The  street  was  so  narrow 
that  appellant's  double-track  street  railway  took  up  the  most  of 
it.  Appellee's  wagon  was  being  driven  on  one  of  the  tracks,  when, 
being  warned  by  a  car  coming  up  in  his  rear,  he  drew  off  to  the 
other  track  (there  being  not  enough  room  to  the  side  of  the  track 
next  to  the  curbing),  when  another  car,  coming  in  the  opposite 
direction,  struck  his  horse,  killing  it,  demolishing  the  wagon^  and 
injuring  appellee.  This  last-named  car,  according  to  the  evi- 
dence for  appellee,  was  being  run  at  a  high  rate  of  speed  —  from 
twelve  to  twenty  miles  an  hour.  It  failed  to  sound  its  gong  at  the 
street  crossing  near  which  the  accident  occurred.  The  motorman 
was  looking  back,  and  not  ahead.  We  are  of  opinion  that  this 
evidence  was  enough  to  base  an  instruction  on  for  ptmitive  dam- 
ages, allowable  for  gross  neglect. 
Judgment  affirmed,  with,  damages. 


Monehan  v.  South  Covington  &  Cincinnati  Street  Bailway  Co, 

(Kentucky  —  Court  of  Appeals.) 

1.  Injubt  to  Child  Ru)inq  on  Stbeet-Cab  Step;  Duty  as  to  Tbbspasbkb.i- 
The  plaintiff,  a  child  between  the  ages  of  six  and  seven  years, 
riding  upon  the  step  of  the  rear  platform  of  one  of  the  defendant's 
cars  outside  of  a  rail  erected  on  one  side  of  the  platform  to  prevent 
ingress  and  egress  to  and  from  the  car  upon  that  side.  He  was 
thrown  off  by  the  jolting  of  the  car  and  injured.  It  was  held  that, 
notwithstanding  the  fact  that  the  child  was  of  such  an  age  as   not 

1.  Injury  to  children  unlawfuUy  riding  on  cars. —  See  Aiken  v.  Holyoke  St. 
Ry.  Co.,  2  St.  Ry.  Rep.  416,  184  Mass.  269,  68  N.  E.  238;  Albert  t?.  Boston  Elev. 
Ry.  Co.,  2  St.  Ry.  Rep.  448  (Mass.),  70  N.  E.  52;  Indianapolis  St  Ry.  Co. 
17.  Hockett,  1  St  Ry.  Rep.  115,  161  Ind.  196,  67  N.  E.  106. 

A  boy  who  hangs  upon  the  outside  of  a  street  car  cannot  be  deemed  a 
passenger,  although  he  has  a  nickel  in  his  pocket  with  which  he  intends  to 
pay  his  fare  when  called  upon,  where  the  crowd  on  the  car  prevents  the  em- 
ployees from  observing  him.  Udell  v.  Citizens*  St.  R.  Co.,  162  Ind.  507,  62 
N.  E.  799. 

While  it  is  the  duty  of  a  street  railway  company  to  prevent  children  from 
entering  or  leaving  the  cars  except  under  proper  safeguards    (New  Jersej 
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to  be  guilty  of  contributory  neg^igenoe,  ho  was  a  trespasser  to  whom 
those  in  charge  of  the  car  did  not  owe  the  duty  of  discoYering  his  peril. 

2.  EVIBBNCB    AB    TO    CUSTOM    OF    CHILDBBN    TO   Rll»   ON    StBPS    OF    CAB. —  It 

is  proper  to  exclude  testimony  that  in  a  thickly  settled  portion  of 
the  city  many  children  congregated  thereabouts  and  had  theretofore 
often  trespassed  upon  the  defendant's  cars  with  the  knowledge  of  the 
employees  in  charge  thereof. 

Afpeai.  by  plaintiff  from  judgment  for  defendant.     Decided  March  3,  1904. 
Reported  25  Ky.  Law  Rep.   1920,  78  S.  W.   1106. 

C.  L.  Baison,  Jr.,  Oeo.  H,  Ahling,  and  A.  M.  Caldwell,  for 
appellant. 

L.  /.  Crawford,  for  appellee. 

Opinion  by  Babxeb,  J. 

The  appellee  is  a  corporation  operating  an  electric  railway  over 
the  streets  of  the  city  of  Newport,  Ky.  The  appellant,  at  the 
time  of  the  injnry  of  which  he  complains,  was  between  six  and 
seven  years  of  age.  At  the  intersection  of  Eleventh  and  Patter- 
son streets,  in  the  city  named,  one  of  appellee's  cars  had  stopped 

Traction  Co.  v.  Danbech,  57  N.  J.  L.  463,  31  Atl.  103S),  such  duty  depends 
upon  the  circumstances;  for  instance,  a  company  would  not  be  liable  for  an 
injury  to  a  boy  of  ten  years  of  age,  while  he  was  attempting  to  get  off  the 
front  platform  of  a  car  on  which  he  was  stealing  a  ride,  and  from  which  he 
had  been  repeatedly  warned,  and  put  off  by  the  driver,  where  there  is  no 
reliable  evidence  that  the  driver  knew  he  was  on  the  car  when  the  accident 
occorred  (Wrasse  c.  Citizens'  Traction  Co.,  146  Pa.  St.  417,  23  Atl.  345) ;  nor 
for  an  injury  to  a  child,  who  was  a  mere  trespasser,  caused  by  falling  from  a 
car,  when  his-  presence  there  was  unknown  to  the  driver.  Clutzbeher  r. 
Union  Pass.  Ry.  Co.  (Pa.),  1  Atl.  597. 

Employees  of  a  street  railroad  company  are  under  no  obligation  to  keep 
a  lookout  to  prevent  boys  endeavoring  to  ride  without  permission,  from  enter- 
ing its  cars  while  in  motion,  and  owe  them  no  duty  save  not  to  injure  them 
wantonly.  Little  Rock  T.  k  E.  Co.  v.  Nelson,  66  Ark.  494,  62  S.  W.  7.  Nor 
is  a  company  liable  for  an  injury  to  a  boy  eleven  years  old,  who,  for  the  pur- 
pose of  stealing  a  ride,  boards  the  car  and  secretes  himself  so  as  to  avoid 
detection,  unless  his  presence  is  actually  known,  and  assented  to  by  the  driver 
or  conductor;  and  such  consent  cannot  be  implied  by  the  mere  fact  that  the 
driver  observed  him  and  did  not  demand  any  fare,  where  it  was  the  duty  of 
the  conductor  and  not  the  driver  to  collect  fares.  Wynn  v.  Havana  City 
ft  S.  R.  Co.,  91  Ga.  344,  17  N.  £.  649.    In  the  case  last  cited  it  was  held. 
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for  the  purpose  of  receiving  and  discharging  passengers.  On 
the  rear  platform  of  the  car  were  steps,  so  arranged  that  passen- 
gers could  get  on  or  off  from  either  side;  but  appellee  only  per- 
mitted this  to  be  done  on  one  side  at  a  time^  and,  for  the  purpose 
of  preventing  ingress  and  egress  to  and  from  the  car  on  more  than 
one  side,  it  had  a  small  iron  wicket  gate  across  the  side  not  in  use. 
This  was  movable,  so  that  it  Vjould  be  transferred  from  one  side 
to  the  other,  as  the  necessities  of  the  case  required.  Appellant,  and 
a  companion  about  the  same  age,  while  the  car  was  standing  at  the 
intersection  mentioned,  got  upon  the  lower  step  of  the  side  of 
the  rear  platform  which  was  not  being  used  for  the  purpose  of 
taking  on  or  letting  off  passengers,  and,  taking  hold  of  the  iron 
gate  with  their  hands,  stood  on  the  step  until  the  car  started. 
The  car  seems  to  have  soon  attained  a  rapid  rate  of  speed,  and 
appellant  was  jolted  off,  falling  into  the  street,  and  receiving  in- 
juries about  the  head,  to  recover  damages  for  which  this  action  was 
instituted.  Upon  the  trial  of  the  case,  after  the  close  of  appel- 
lant's (plaintiff's)  testimony,  the  court,  on  motion,  awarded  appd- 
lee  (defendant)  a  peremptory  instruction  to  the  jury  to  find  for 
it,  which  was  done ;  and  of  this,  appellant  is  here  complaining. 

however,  that  it  would  be  negligence  upon  the  part  of  a  carrier  to  aUow 
a  young  child  trespassing  upon  a  car  to  ride  upon  the  steps  of  the  fr<Mit  or 
rear  platform  when  his  dangerous  position  was  actually  known,  or  when  the 
circumstances  were  such  as  to  make  the  failure  to  know  his  peril  palpable 
neglect  and  inattention  to  duty  on  the  part  of  those  in  charge  of  the  car. 
See  also  Jackson  t?.  St.  Paul  City  R.  Co.,  74  Minn.  48,  76  N.  W.  966;  Levin 
V.  Second  Ave.  Traction  Co.,  201  Pa.  St.  58,  60  Atl.  226;  Barre  17.  Railway 
Co.,  166  Pa.  St.  170,  26  Atl.  99. 

Child  riding  upon  invitation  of  employee. —  Where  it  appears  that  a  boy 
is  permitted  to  ride  upon  a  street  car,  either  upon  the  express  invitation  of 
the  employee  in  charge  thereof,  or  by  the  acquiescence  of  such  employee, 
the  company  is  liable  for  the  negligent  injury  of  such  child.  Wilton  r.  Mid- 
dlesex  R.  Co.,  107  Mass.  108,  9  Am.  Rep.  11;  Buck  v.  People's  St.  Ry^ 
etc.,  Co.,  108  Mo.  179,  18  S.  W.  1090;  Hestonville  Pass.  R.  Co.  v.  Gray. 
1  Walker  (Pa.),  613;  Hestonville,  etc.,  R.  Co.  v.  Biddle  (Pa.),  16  Atl. 
488.  But  where  a  boy  was  invited  to  ride  upon  the  platform  of  a  street  car 
by  the  motorman  and  was  injured  in  getting  on  the  car,  the  company  was 
held  not  liable  for  damages  since  the  motorman  acted  beyond  the  scope  of 
his  authority  in  inviting  the  boy  to  ride,  and  the  company  owed  no  duty  to 
him  as  a  passenger.  Finley  t*.  Hudson  Elec.  Ry.  Co.,  64  Hun  (N.  Y.),  373, 
19  N.  Y.  8upp.  621. 
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The  question  involved  is  whether  or  not,  under  appellant's  own 
testimony,  appellee  owed  him  any  duty  other  than  to  avoid  in- 
juring him,  if  that  could  have  been  done,  by  the  exercise  of  ordi- 
nary care,  after  his  danger  was  discovered.  It  is  not  pretended 
that  appellant  was  a  passenger  upon  the  car,  nor  can  it  be  denied 
that  he  was  a  trespasser.  The  evidence  does  not  show  that  the 
conductor,  who  was  appellee's  agent  in  charge  of  the  car,  saw 
him ;  but  it  is  contended  that  the  officer,  by  the  exercise  of  ordinary 
diligence,  could  and  shoidd  have  seen  him  before  he  received  his 
injury,  and  have  prevented  it,  and  this  question,  he  claims,  should 
have  been  submitted  to  the  jury.  Upon  this  claim  arises  tho 
crucial  question  of  this  case  —  Whether  or  not  appellee  owed  aj)- 
pellant  any  active  duty  in  order  to  discover  his  peril.  If  so, 
then  the  peremptory  instruction  should  not  have  been  granted. 
In  favor  of  this  proposition,  appellant's  coimsel  cites  two  cases: 
L.  &  N.  R.  Co.  V.  Thornton  (Ky.),  58  S.  W.  796,  and  YanarsdalVa 
Admr.  v.  L.  it  N.  R.  Co.  (Ky.),  65  8.  W.  868.  In  the  first  of 
these,  the  court  said : 

"The  theory  upon  which  this  case  is  based,  and  the  recovery  had  —  for 
it  is  carried  into  the  instruction  given  %Mpra  —  is  that  appellant  owed  to 
appellee  a  duty  to  prevent  him  getting  off  the  moving  train  after  those 
agents  knew  or  had  reasonable  grounds  to  believe  he  was  about  to  jump  from 
the  moving  train.  We  are  of  opinion  that  the  instruction,  9upra,  given,  is 
enroneous.  There  can  be  no  n^ligence  in  failing  to  do  unless  there  was  a 
duty  to  do.  Appellee,  a  boy  seventeen  years  of  age,  and  of  reasonable  intelli- 
gence, as  shown  by  his  testimony,  is  on  a  freight  train  by  invitation  of  the 
ftreman.  He  is  not  a  passenger.  The  appellant  owed  him  no  contract  duty. 
The  train  is  not  engaged  in  carrying  passengers.  Under  these  circim:istances, 
it  ifl  clear  that  appeUee  was  a  mere  licensee,  if  not  a  trespasser,  and  appel- 
lant owed  him  no  duty,  unless  his  danger  was  discovered  in  time  to  have 
prevented  an  injury  by  some  agent  of  appellant.  Dalton's  Admr.  17.  L.  ft 
N.  K.  Co.  (Ky.),  66  8.  W.  667,  and  cases  cited." 

In  the  second  of  these  cases,  the  facts  were  these:  The  dece- 
dent, Mary  Vanarsdall,  was  a  little  girl,  twelve  years  of  age.  At 
tho  time  of  the  accident  she  was  walking  over  one  of  appellee's 
railroad  bridges.  Before  she  could  get  off,  she  was  run  over  and 
killed.     In  the  opinion  this  court  said : 

^  It  must  be  conceded  that  the  intestate  was  a  technical  trespasser,  or, 
in  other  words,  she  had  no  lawful  right  to  use  the  bridge  as  a  passway,  and 
that  appellee  was  under  no  obligations  to  look  out  to  see  if  she  was  upon 
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tlM  bridge.  But  it  is  also  a  well-eettled  rule  of  law  that  if  the  defendant,  its 
agents  or  employees  in  charge  of  the  train,  discovered  the  peril  or  danger 
of  the  intestate,  it  was  its  duty  to  use  all  reasonable  efforts  to  avoid  injur- 
ing her^  and,  if  they  failed  so  to  do,  the  plaintiff  would  be  entitled  to 
recovery.  If,  however,  the  defendant  used  all  reasonable  efforts  to  avoid 
injury  after  discovering  her  peril,  the  verdict  should  have  been  for  the 
defendant." 

We  are  not  able  to  recall  any  opinion  of  this  court  wherein  the 
opposite  principle  to  that  contended  for  by  appellant  has  been 
more  clearly  or  definitely  decided  than  in  these  two  cases. 

The  question  of  appellant's  infancy  is  immaterial,  imtil  it  has 
been  established  that  appellee  owed  him  an  active  duty,  as  opposed 
to  the  passive  duty  of  not  injuring  him  after  his  peril  was  dis- 
covered. An  infant  of  tender  years  may  not  be  able  to  be  guilty 
of  contributory  negligence,  and  in  that  respect  his  position  is  su- 
perior to  that  of  one  who  has  reached  years  of  discretion.  But 
contributory  negligence  presupposes  the  existence  of  negligence, 
and  never  becomes  a  factor  in  the  problem  imtil  the  defendant's 
duty,  and  his  breach  of  it,  have  been  established.  If  the  defend- 
ant owed  the  appellant  no  duty,  then  the  question  of  his  infancy 
is  immaterial.  Appellant  was  a  mere  trespasser  upon  the  rear 
steps  of  appellee's  car,  and  those  in  charge  of  it  did  not  owe  him 
any  duty  of  discovering  his  peril.  In  the  case  of  Jackson's  Admr. 
V.  L.  &  N.  R.  Co.  (Ky.),  46  S.  W.  6,  the  decedent  was  a  boy  seven 
years  of  age,  who  was  trespassing  in  the  yard  of  the  railroad  cor- 
poration, where  he  was  run  over  and  killed.  It  was  held  that  the 
corporation  owed  the  decedent  no  active  duty,  and  the  judgment 
of  the  lower  court,  awarding  the  peremptory  instruction,  was 
affirmed.  In  the  case  of  Brown's  Admr,  v.  L.  &  N.  R,  Co.,  97  Ky. 
228,  30  S.  W.  639,  the  doctrine  that  the  corporation  owed  a  tres- 
passer upon  its  tracks  no  lookout  duty  is  fully  maintained.  See 
also  Kentucky  Cent.  R.  Co.  v.  Onstineau's  Admr.,  83  Ky.  119; 
Conley's  Admr.  v.  Cincinnati  R.  Co.,  89  Ky.  402,  12  S.  W.  764; 
McDermott  v.  Kentucky  Cent.  R.  Co.,  93  Ky.  408,  20  S.  W. 
380;  and  L.  &  N.  R.  Co.  v.  Hunt  (Ky.),  13  S.  W.  275. 

We  do  not  think  the  court  erred  in  excluding  the  proffered  testi- 
mony that  the  intersection  of  Eleventh  and  Patterson  streets  was 
in  a  thickly  settled  portion  of  the  city  of  Newport;  that  many 
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ehildren  congregated  thereabouts^  and  theretofore  they  had  often 
trespassed  upon  appellee's  cars,  with  the  knowledge  of  the  em* 
ployees  in  charge  thereof;  and  the  cases  of  Shelby's  Admr.  v.  Cin- 
cinnath  New  Orleans  £  Texas  Pacific  R.  Co.,  85  Kj.  224,  3  S. 
W.  167,  and  LouisvUle  &  Nashville  B.  Co.  v.  Popp,  96  Ky.  99, 
27  S.  W.  992,  do  not  support  this  proposition.  In  the  first  of 
these  cases,  the  infant  decedent  was  killed  by  a  backing  car  while 
he  was  on  the  defendant's  switch,  where  he  had  the  right  to  be ; 
and  the  court  found,  as  a  matter  of  fact,  that  he  was  not  a  tres- 
passer, but,  on  the  contrary,  said :  "  In  our  opinion,  therefore, 
he  had  a  lawful  right  to  go  upon  the  track  at  that  place,  and  the 
company  owed  to  him  a  duty  of  active  viligance.'^  In  the  second 
ease  there  is  some  general  language  which  seems  to  give  color 
to  appellant's  position  with  reference  to  the  admissibility  of  this 
evidence,  but  an  analysis  of  the  opinion  shows  that  the  servants 
of  the  defendant  corporation  knew  the  appellee  and  his  compan- 
ions were  in  its  switchyard  and  about  its  cars ;  and  the  case,  after 
all,  was  made  to  turn  upon  the  knowledge  that  the  injured  boy  and 
his  companions  were  in  and  about  the  cars,  by  the  backing  of 
which  without  notice  the  plaintiff  was  injured.  In  the  action  of 
Louisville  &  Nashville  R.  Co.  v.  Wehb,  99  Ky.  336,  86  S.  W.  1120, 
on  the  subject  of  testimony  of  this  character  it  was  said :  "  Over 
the  objections  of  the  counsel  for  appellant,  testimony  was  ad- 
mitted to  prove  what  was  said  by  the  conductor  to  the  boys,  in- 
cluding the  infant  appellee,  about  helping  to  take  freight  from 
the  train  and  riding  from  the  tank  on  days  previous  to  the  day 
on  which  the  accident  happened.  This  testimony  ought  to  have 
been  rejected.  The  case  was  between  the  infant  appellee  and  ap- 
pellant, and  the  subject  of  the  investigation  was  what  occurred 
on  the  day  the  injury  was  inflicted,  and  what  occurred  on  pre- 
vious days  had  no  necessary  connection  with,  and  was  in  no  sense 
a  part  of,  the  transactions  of  that  day.  For  this  reason,  also,  the 
court  properly  refused  to  allow  proof  to  be  made  in  behalf  of  the 
appellee  of  what  it  was  alleged  the  conductor  and  trainmen  said 
to  the  boys  on  the  occasion  before  that  day  about  swinging  on  the 
ladders  attached  to  the  side  of  the  car,  and  telling  them  to  do  this 
in  order  to  learn  to  be  '  hoppers,'  and  the  like,  and  that  the  boys 
were  in  the  habit  of  practicing  in  that  way  on  previous  occasions 
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wh^i  they  rode  to  the  tank.*'  This,  we  think,  states  the  sound 
rule  on  this  subject. 

Appellee,  although  it  was  a  common  carrier  of  passengers,  owed 
the  infant  appellant  no  different  duty  than  was  owed  him  by  the 
owner  of  any  other  vehicle  plying  the  streets  of  Newport  As  he 
had  a  right,  in  common  with  the  general  public,  to  use  the  public 
highways,  appellee,  in  common  with  all  other  owners  of  vehicles, 
owed  him  the  active  duty  of  exercising  ordinary  diligence  not  to 
run  over  him;  but  neither  it  nor  they  were  under  any  duty  of 
anticipating  his  trespassing  on  the  rear  end  of  the  vehicles  while 
they  were  being  driven  or  propelled  along  the  streets.  Suppose 
a  private  carriage  is  being  driven  along  the  street ;  must  the  driver 
maintain  a  lookout  to  see  that  small  boys  are  not  stealing  a  ride 
by  climbing  up  in  the  rear  of  the  vehicle,  and  thereby  placing  them- 
selves in  positions  of  danger  ?  Surely  not,  and  yet  it  will  be  diffi- 
cult to  draw  a  distinction  between  the  case  at  bar  and  that  sup- 
posed. The  fact  that  there  was  a  conductor  on  appellee's  car  would 
not  alter  the  case.  The  conductor's  duty  is  primarily  to  attend 
to  his  passengers,  not  to  look  out  for  trespassers;  and,  while  the 
presence  of  the  conductor  would  necessarily  increase  the  chances 
of  the  actual  discovery  of  the  infantile  trespasser,  it  would  not 
add  the  duty  of  an  active  vigilance  to  make  the  discovery  of  his 
presence  and  danger. 

Judgment  affirmed. 


Louisville  Railway  Co,  v.  Colston. 

(Kentucky  —  Court  of  Appeals.) 

l.DuTT  TO  Sound  Gong;1  Knowledge  of  Pboximity  of  Cab. —  The  pur- 
pose of  sounding  gongs  on  street  cars  is  to  notify  persons  on  or  about 
to  cross  the  track  that  the  car  is  approaching,  so  that  they  may  govern 
their  actions  with  safety.  The  failure  of  a  motormao  to  sound  the 
gong  is  not  negligence,  if  a  pedestrian  injured  in  a  collision  sees  or 
knows  of  the  proximity  and  approach  of  the  car. 

1.  Failure  to  sound  gong. —  Motormen,  gripmen,  and  drivers  operating  street 
railroad  cars  are  bound  to  be  watchful  at  all  points,  elsewhere  as  weU  as  at 
street  crossings,  especially  in  a  crowded  city,  and  to  use  all  reasonable 
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2.  Right  of  Wat  Oveb  Stbdto-Cab  Tracks. —  A  pedestrian  who  is  about 
to  cross  the  tracks  of  a  street  railway  at  other  points  than  regular 
crossings  should  yield  the  right  of  way  to  an  approaching  car.  A  motor- 
man  is  not  required  to  stop  his  car  when  he  sees  a  pedestrian  leave 
ihe  sidewalk  and  approach  the  track  as  if  about  to  cross  at  such  a 
point.  He  should,  however,  exercise  every  care  in  his  power  to  avoid 
injuring  such  a  pedestrian  where  he  has  notice  of  the  latter's  peril. 
He  would  not  be  deemed  to  have  had  notice  of  such  peril  unless  by  the 
pedestrian's  actions  he  could  see  that  she  was  oblivious  of  the  nearness 
of  the  car  and  intended  to  continue  her  course  without  regard  to  it. 

APFsaL  by  defendant  from  judgment  for  plaintiff.     Decided  March  4,  1004. 
Reported  25  Ky.  Law  Rep.  1933,  79  S.  W.  243. 

Fairleigh,  Strauss  &  Pairleigh,  for  appellant 

O'Neal  £  O'Neal,  A.  E.  Willson,  and  R.  T.  Colston,  for  ap- 
pellee. 

Opinion  by  O'Reab,  J. 

Appellee  was  injured  while  crossing  the  intersection  of  Bis- 
mark  and  Twenty-eighth  streets  by  one  of  appellant's  cars  running 
against  her.     She  was  crossing  the  intersection  diagonally,  so  as 

to  avoid  accidents  and  injury  to  persons  crossing  the  street,  and  to  respect 
the  equal  rights  of  others  to  the  use  of  the  public  streets.  Nellis  Street 
Railroad  Accident  Law,  p.  244.  In  conformity  with  this  general  rule  the 
eases  are  numerous  to  the  effect  that  a  warning  should  be  given,  either  by  the 
sounding  of  a  gong  or  otherwise,  upon  the  approach  of  a  street  car  to  a  street 
crossing,  although  the  car  is  being  operated  at  a  usual  or  ordinary  speed. 
See  Driscoll  r.  Market  St.  Cable  R.  Co.,  97  Cal.  663,  32  Pac.  691,  33  Am.  St. 
Rep.  203  (holding  that  a  failure  to  ring  a  bell  at  a  street  crossing  as  required 
by  a  reasonable  municipal  ordinance  is  negligence,  and  renders  the  company 
answerable  to  a  person  injured  by  an  accident,  of  which  such  failure  was 
the  proximate  cause) ;  Owensboro  City  R.  Co.  i?.  Hill,  21  Ky.  Law  Rep. 
1638,  56  S.  W.  21;  Louisville  Ry.  Co.  v,  French,  24  Ky.  Law  Rep.  1278,  71 
8.  W.  486;  Gray  t?.  St.  Paul  City  Ry.  Co.,  87  Minn.  280,  91  N.  W.  1106;  Con- 
solidated  Traction  Co.  v.  Chenowith,  61  N.  J.  L.  664,  36  Atl.  1068 ;  Dennis  v. 
North  Jersey  St.  R.  Co.,  64  N.  J.  L.  439,  46  Atl.  807;  Consolidated  Traction 
Co.  V.  Scott,  68  N.  J.  L.  682,  34  Atl.  1094;  Mitchell  v.  Third  Ave.  R.  Co., 
62  App.  Div.  <N.  Y.)  371,  70  N.  Y.  Supp.  1118;  Fandel  r.  Third  Ave.  R.  Co., 
16  App.  Div.  (N.  Y.)  426,  44  N.  Y.  Supp.  462;  Hall  i;.  Ogden  City  St.  R.  Co., 
13  Utah  243,  44  Pac  1046;  Mitchell  v,  Tacoma  R.  &  M.  Co.,  9  Wash.  120, 
37  Pac.  341. 
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to  reach  the  opposite  side  and  comer  to  take  passage  on  the  car. 
She  had  seen  the  car  approaching,  and  had  motioned  to  the  motor- 
man  that  she  wanted  to  get  on  it.  The  motorman  saw  her,  and 
understood  her  signal.  There  were  other  passengers  waiting  at 
the  comer  for  the  car.  Without  looking  back  or  paying  further 
heed  to  the  approaching  car,  appellee  continued  her  course.  As 
she  stepped  upon  the  track,  the  car  struck  her.  The  motorman  saw 
her  plainly.  But  although  she  was  going  at  an  angle  intersecting 
the  track  at  a  point  in  advance  of  the  car,  he  thought  that  she 
would  pause  long  enough  to  let  the  car  pass,  and  then  cross  behind 
it,  as  is  usual.  Instead,  she  stepped  upon  the  track  too  late  for 
him  to  stop  the  car  before  striking  her.  It  is  complained  that  he 
neither  sounded  his  gong,  nor  gave  other  signal  of  his  approach. 
The  purpose  of  sounding  gongs  on  street  cars  is  to  notify  persons 
on  or  about  to  cross  the  track  that  the  car  is  approaching,  so  that 
they  may  govern  their  actions  with  safety.  Where,  however,  the 
pedestrian  sees. the  car,  and  knows  of  its  approach,  every  purpose 
of  the  rule  for  sounding  the  gong  has  been  fulfilled.    The  failure, 

In  the  case  of  Ganfield  v.  North  Chicago  St.  R.  Co.,  98  111.  App.  1,  it  wms 
held  that  a  street  railway  company  is  guilty  of  neglig^ioe  if  the  motorman  <mi 
one  of  its  cars  fails  to  give  warning  by  sounding  a  bell  or  otherwise  on  ihm 
approach  of  such  car  to  a  public  street  crossing.  And  in  the  case  of  Fenner 
V,  Wilkesbarre,  etc.,  Traction  Co.,  202  Pa.  8t.  365,  51  Atl.  1034,  it  waa  held 
that  it  was  negligence  for  a  motorman  to  fail  to  give  warning  of  the  approach 
of  his  car  when  he  sees  a  wagon  on  the  track,  although  the  place  of  the  accident 
was  not  at  a  street  crossing. 

Unless  the  motorman  has  a  good  reason  to  believe  that  the  occupants  of  a 
vehicle  being  driven  along  the  track  are  aware  of  the  approach  of  his  oar, 
he  should  give  a  warning  signal  before  running  his  car  forward  at  a  speed 
likely  to  cause  a  collision.  Tashjian  v.  Worcester  Consol.  St.  Ry.  Co.,  177 
Mass.  75,  58  N.  E.  281.  See  also  Murphy  t*.  Derby  St.  Ry.  Co.,  73  Conn.  249, 
47  Atl.  120;  Consolidated  Traction  Co.  r.  Haight,  59  N.  J.  L.  677,  37  Atl. 
135;  Devine  v,  Brooklyn  H.  R.  Co.,  34  App.  Div.  (N.  Y.)  248,  54  N.  Y.  Supp. 
626. 

The  absence  of  a  mimicipal  ordinance  requiring  the  ringing  of  a  bell  by  the 
operators  of  a  street  cable<^»r  line,  at  street  crossings,  or  elsewhere,  does  not 
relieve  the  company  from  liability  for  personal  injuries  sustained  by  being 
struck  by  a  car,  which  could  have  been  prevented  if  the  gripman  had  not 
negligently  failed  to  give  his  signal  upon  observing  the  person  injured  in  a 
dangerous  position.    Mitchell  v.  Tacoma  R.  &  M.  Co.,  9  Wash.  120,  37  Pac.  341. 

Where  a  street-car  motorman  sees  one  working  on  the  tracks  in  front  of 
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thefefore,  of  the  motonnan  to  sound  the  gong,  is  not  negligence  to 
soeh  pedestrian,  if  the  latter  sees  or  knows  of  the  proximity  and 
tpproach  of  the  car. 

The  instructions  fairly  state  the  law  of  the  case,  except  in 
qualifying  the  defendant's  right  to  rely  on  plaintiff's  contributory 
negligence.  The  jury  were  told  that  if  the  plaintiff  was  herself 
negligent  in  going  upon  the  track,  and  that  but  for  her  negligence 
she  would  not  have  been  injured,  the  jury  should  find  for  the 
def^dant,  although  defendant's  servant  in  charge  was  negligent 
as  charged,  unless  they  further  found  from  the  evidence  that  de- 
fendant knew  of  her  peril,  or  by  ordinary  care  might  have  dis- 
covered it,  in  time  to  have  avoided  injuring  her  by  the  use  of 
ordinary  care.  This  rule  of  qualification  has  been  approved  and 
tpplied  in  certain  cases  where  it  was  the  duty  of  the  railway  com- 
pany to  be  on  the  lookout  for  persons  rightfully  using  its  tracks 
at  the  point  of  injury.  But  we  are  of  opinion  that  the  instruc- 
tion had  no  place  in  this  case.  Plaintiff  was  not  in  apparent  peril 
until  the  moment  she  stepped  upon  the  track,  or  showed  her  in- 

&  eu,  and  knows  that  he  is  not  aware  of  its  approach,  he  must  use  every 
precaution  to  avoid  an  accident,  and  a  mere  sounding  of  the  gong  will  not 
rdicFe  the  company  from  liability.  Houston  City  St.  Ry.  Co.  v,  Woodlock 
(Ter.  Civ.  App.),  29  8.  W.  817. 

Contrihatory  negligence. —  The  failure  of  the  employees  in  charge  of  a  street 
car  to  keep  a  proper  lookout  or  to  give  warning  of  the  approach  of  the  car 
does  not  render  the  company  liable  for  an  injury  to  a  pedestrian  crossing 
the  tracks  who  was  himself  guilty  of  contributory  negligence.  Hot  Springs 
St.  R.  Co.  r.  Johnson,  64  Ark.  420,  42  S.  W.  833;  Watson  v.  Mound  City  St. 
By.  Co.,  133  Mo.  246,  34  S.  W.  673;  McQuade  17.  Metropolitan  St.  Ry.  Co., 
17  Misc.  Rep.  (N.  Y.)   164,  39  N.  Y.  Supp.  335. 

Other  cases  reported  in  this  series  where  the  question  of  a  street  railway 
eompany's  negligence  for  failure  to  sound  gong  upon  approaching  a  street 
crossing  was  considered  are:  Union  Traction  Co.  v,  Vandercook,  2  St. 
Ry.  Rep.  231,  (Ind.  App.)  69  N.  E.  486;  Dalton  v.  N.  Y.,  N.  H.  &  H.  R. 
Co.,  2  St.  Ry.  Rep.  429,  (Mass.)  68  N.  E.  830;  Buren  t?.  St.  Louis  Transit 
Co.,  2  St.  Ry.  Rep.  616,  (Mo.  App.)  78  S.  W.  680;  Warner  v,  St.  Louis 
4  M.  R.  Co.,  2  St.  Ry.  Rep.  620,  (Mo.  Sup.)  77  S.  W.  67 ;  Peterson  t?.  Minneapo- 
lis St  Ry.  Co.,  1  St.  Ry.  Rep.  419  (Minn.),  96  N.  W.  751;  Murray  v,  St. 
Louis  Transit  Co.,  1  St.  Ry.  Rep.  609  (Mo.),  76  S.  W.  611  (in  which  case 
it  was  held  error  to  submit  to  the  jury  the  question  of  whether  or  not  the 
gong  was  sounded,  where  the  plaintiff  testified  that  he  distinctly  saw  the  car 
coming  toward  the  crossing). 

21 


Digitized  by  VjOOQ IC 


322  Street  Railway  Bepobts.  [Vol.  2 

tention  to  do  so.  Being  close  to  the  track  did  not,  alone,  consti- 
tute  peril.  It  was  impossible  for  the  motorman  to  know  what  was 
in  her  mind,  or  that  she  intended  doing  such  an  unusual  and 
hazardous  thing  as  to  step  in  front  of  a  car  which  she  had  just 
seen,  and  which  he  knew  she  had  seen,  and  which  she  knew  was 
passing  over  the  track  to  the  usual  and  known  stopping  place  at 
the  comer.  It  is  common,  and  very  common,  for  persons  to  cross 
the  street  railway  tracks  at  other  points  than  regular  crossings, 
especially  in  crossing  street  intersections  diagonally.  The  motor- 
man's  duty  is  then  to  warn  the  pedestrians  of  the  car's  approach. 
If,  every  time  a  motorman  sees  a  pedestrian  leave  the  sidewalk 
and  approach  the  track,  he  must  stop  his  car,  such  traffic  would 
have  to  yield  to  the  pedestrians  entirely.  While  pedestrians  have 
an  equal  right  with  others  to  use  the  streets  in  the  ordinary  man- 
ner, yet  they  must  do  so  with  respect  to  the  rights  of  other  travel- 
ers, including  the  street  cars.  As  the  latter  are  bound  to  go  on 
their  tracks  alone,  and  cannot  give  way  or  stop  so  easily  as  the 
pedestrian,  the  latter  reasonably  should  yield  the  right  of  way  along 
the  track.  This  is  both  customary  and  necessary,  and  must  be 
known  alike  to  the  motorman  and  pedestrian.  Eadi  should  govern 
his  actions  accordingly,  unless  he  has  notice  that  the  other  is  about 
to  disregard  the  rule  and  his  own  safety.  In  that  event,  however 
unjustifiable  the  other  may  be,  every  care  then  within  the  motor^ 
man's  power  to  avoid  injuring  the  other  must  be  observed.  Ap- 
pellee may  have  been  in  peril,  in  one  sense,  from  the  moment  she 
started  from  the  sidewalk  toward  the  track.  But  aside  from  ber 
having  for  the  moment  lost  thought  of  the  danger  to  herself,  and, 
therefore,  determined  to  continue  her  course  across  the  track  abead 
of  the  approaching  car,  she  was  not  apparently  in  peril.  To  the 
mind  of  the  motorman,  she  was  not  in  peril  unless  by  her  actions 
he  could  see  that  she  was  oblivious  of  the  nearness  of  the  car,  and 
intended  to  continue  her  course  without  regard  to  it.  But  tbere 
was  nothing  in  the  evidence  in  this  case  that  would  reasonably 
indicate  that  to  the  motorman.  The  qualification  of  the  instruc- 
tion as  given  was  misleading. 

Beversed  and  remanded  for  a  new  trial  under  proceedings  not 
inconsistent  herewith. 
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Heebe  v.  New  Orleans  &  C.  Railroad,  Light  and  Power  Co. 
(LouiBiana  —  Supreme   Court.) 

1.  Accident  at  Gbossing;  Duty  to  Look  and  Listen.] — The  recognized 

rule  is  that  before  attempting  to  croee  a  railway  track  a  person  should 
stop,  look,  and  listen,  and  it  will  hardly  do  to  substitute  for  it  a  rule 
to  the  effect  that,  being  at  a  distance  from  a  crossing,  toward  which 
he  and  an  electric  or  steam  car  are  traveling,  he  may  then  form  an 
opinion  as  to  which  of  the  two  will  get  there  first,  and,  acting  upon  that 
opinion,  essay  the  crossing  without  giving  himself  further  concern  upon 
the  subject. 

2.  Excessive   Speed;   Contribittoby  Nbgugence. —  The  fact  that  a  street 

railway  company  has  operated  a  car  at  too  high  a  rate  of  speed  will 
not  entitle  a  party  who  is  injured  to  recover  if  it  appears  that  the  fault 
of  the  company  would  not  have  caused  the  injury  save  for  the  super- 
vening and  greater  fault  of  the  party  injured. 

< Syllabus  by  the  court.) 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  June  22,  1903. 
Reported  110  La.  970.  36  So.  251. 

Statement  of  facts  by  Monboe,  J. 

Iliis  is  an  action  in  damages  for  personal  injury  sustamed  by  plaintiff, 
who,  whilst  driving  across  defendant's  railway  tracks  on  St.  Charles  avenue 
at  the  intersection  of  Marengo  street,  was  nm  into  by  one  of  defendant's 
cars,  with  the  result  that  his  wagon  was  overturned,  and  one  of  his  legs  was 
so  badly  crushed  as  to  necessitate  amputation.  He  alleges  that  he  approached 
the  crossing  slowly  and  carefully,  and  looked  and  listened,  and  that  he  saw 
no  car  nearer  than  Napoleon  avenue;  that  the  accident  was  in  no  way  the 
result  of  any  fault  or  negligence  on  his  part,  but  was  caused  entirely  by  the 
gross  negligence  of  the  defendant's  employees;  that  the  motoneer  of  the 
colliding  car  could  and  should  have  seen  his  horse  and  wagon  in  time  to  have 
stopped  his  car,  but  that  he  was  either  not  attending  to  his  duties,  or  else, 
by  reason  of  the  reckless  and  dangerous  speed  at  which  the  car  was  going, 
he  delayed  attempting  to  stop  imtil  it  was  too  late;  and  that  he  gave  no 
warning  of  his  approach. 

1.  The  cases  reported  in  this  series  relating  to  the  duty  of  pedestrians  and 
drivers  of  vehicles  to  look  and  listen  before  crossing  street  railway  tracks 
are  cited  in  the  note  to  Chicago  City  Ry.  r.  O'Donnell,  ante,  p.  172.  See  also 
monographic  note  to  Wolf  r.  City  &  Sub.  Ry.  Co.,  1  St.  Ry.  Rep.  667. 
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The  defendant  denies  the  negligence  imputed  to  it^  and  alleges  that  the 
accident  was  caused  entirely  by  plainttfTs  negligence,  or  at  least  by  his  con- 
tributory negligence.  The  case  was  tried  in  the  District  Court  before  a  jury» 
nine  of  whom  found  a  verdict  for  the  plaintiff  in  the  sum  of  $2,500,  which 
was  made  the  judgment  of  the  court.  The  defendant  has  appealed,  and  the 
plaintiff  has  answered,  asking  that  the  amount  allowed  be  increased  to 
$25,000,  as  prayed  for  in  the  petition. 

We  find  from  the  record  that: 

The  plaintiff  is  a  baker,  who  lives  and  conducts  his  business  on  Carondelet 
street,  near  Marengo,  and  has  done  so  for  thirty  years;  Carondelet  street 
being  the  next  street  upon  the  woods  side  of,  and  parallel  to,  St.  Charles 
avenue,  and  St.  Charles  avenue  having  two  roadways,  with  a  strip  of  ground 
between,  upon  which  the  defendant  operates  a  double-track  electric  railway. 
The  plaintiff  has  customers  upon  the  river  side  of  the  avenue,  and  in  deliver- 
ing bread  to  them,  and  for  other  reasons,  has  been  in  the  habit  of  crossing 
the  defendant's  railway  tracks  at  the  intersection  of  Marengo  street  at  least 
six  times  a  day.  Upon  the  morning  of  the  accident  he  started  out,  as  usual, 
at  four  o'clock,  and,  having  delivered  his  bread,  and  being  on  his  way  home, 
he  entered  the  roadway  on  the  river  side  of  St.  Charles  avenue,  through  Milan 
street,  which  is  the  next  street  above  and  parallel  to  Marengo.  He  waa 
seated  inside  of  a  covered,  four-wheel  wagon,  from  which  he  could  not  see 
upon  either  side  unless  he  leaned  forward  for  that  purpose,  and  he  was  driv- 
ing a  fast  mule.  He  states  that  when  he  entered  the  avenue  he  looked  up 
and  down,  and  saw  no  car  in  either  direction,  and  that  he  drove  at  a  trot 
down  the  river  side  roadway  in  the  direction  of  Marengo  street  (325  feet 
distant),  with  the  intention  of  crossing  the  railway  at  that  point.  He  further 
states  that  when  about  eight  yards  from  the  crossing  he  looked  out  for  cars, 
and  saw  one  standing  at  Napoleon  avenue,  which  avenue  crosses  St.  Charles 
two  blocks  above  Milan  street,  and  three  blocks,  or,  say,  1,000  feet,  above 
Marengo;  that,  seeing  no  other  car,  he  drove  on,  without  stopping,  looking, 
or  listening,  and,  making  a  wide  turn,  was  crossing  the  track  nearest  to  bim 
at  a  fast  walk,  and  had  almost  crossed,  when  the  left  hind  wheel  of  his  wagon 
was  struck  by  a  down-coming  car  with  such  force  that  he  was  thrown  about 
nine  feet  in  the  air,  and  the  wagon  and  mule  were  thrown  to  the  other 
(woods)  side  of  the  railway,  into  the  street,  the  result,  so  far  as  he  was  con- 
cerned, being  that  his  leg  was  badly  broken,  and  was  subsequently  amputated, 
a  few  inches  above  the  ankle. 

The  plaintiff  adheres  throughout  his  testimony  to  the  theory  that  the  collid- 
ing car  was  the  car  which,  while  driving  at  a  trot  toward,  and  when  within 
eight  yards  of,  Marengo  street,  he  had  but  a  few  seconds  before  seen  standing 
at  Napoleon  avenue.  He  admits  that  after  the  occasion  mentioned  (when 
he  was  eight  yards  from  the  crossing)  he  did  not  again  look  for  a  car  until 
the  moment  of  the  collision,  and  that  it  was  then  too  late  for  him  to  get  out  of 
the  way,  although,  as  the  car  struck  only  the  tire  on  the  rear  of  the  left  hind 
wheel  of  the  wagon,  it  is  evident  that  but  little  acceleration  of  the  speed  of  the 
mule  would  have  been  required  for  that  purpose.    As  a  matter  of  fact,  the 
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plaintifr  was  not  thrown  nine  feet  in  the  air,  nor  was  the  wagon  thrown  with 
the  Tiolenee  described  by  him.  He  was  on  the  lower  section  of  the  crossing, 
and  the  head  of  the  mule  was  a  little  farther  down-town  than  the  tail  of  the 
wagon,  so  that  when  the  wheel  was  struck  from  behind  by  the  car  (although 
the  speed  of  the  latter  had  been  so  much  reduced  that  it  was  stopped  on  the 
foot  crossing  but  a  few  feet  farther  on)  it  (the  wagon)  was  lifted  some  inches, 
possibly  a  foot,  and  a  forward  movement  was  given  to  it,  and  either  that 
or  the  movement  (involuntary,  perhaps)  of  the  mule  brought  it  in  contact 
with  an  iron  post  or  wheel-guard  which  stands  in  the  ground  at  the  lower 
(woods)  side  of  the  crossing,  and  both  wagon  and  mule  were  overturned,  and 
the  plaintiff  was  taken  from  beneath  the  wagon.  There  were  seven  persons 
near  by,  who  profess  to  have  seen  the  accident,  and  to  know  something  of  the 
Bitnation  of  the  parties  just  before  it  occurred. 

Devere,  a  machinist,  sworn  for  the  plaintiff,  was  approaching  the  scene 
from  the  woods  side,  on  the  lower  side  of  Marengo  street,  and  he  testifies 
that  when  the  accident  occurred  he  was  all  of  175  feet  away,  near  a  certain 
gate,  walking  rapidly  toward  the  avenue.  He  also  testifies  that  when  the 
plaintiff  turned  to  make  the  crossing,  at  which  time  he  must  have  been  more 
than  175  feet  away,  there  was  no  car  in  sight  as  far  as  Milan  street,  but 
that  when  the  plaintiff  was  crossing,  and  was  nearly  across,  the  track,  he 
(the  witness)  saw  the  car  which  inflicted  the  injury  coming  at  very  high 
speed,  and  that  the  thought  struck  him,  "  Will  he  escape? "  At  one  time  he 
seems  to  place  the  car  when  he  first  saw  it,  and  when  Heebe  was  crossing 
the  trade,  just  below  Milan  street,  and  at  another  time  he  seems  to  place  it 
at  a  distance  of  only  seventy-five  feet  from  Marengo  street,  and  he  says  that 
the  gong  sounded  twice,  and  then,  as  the  collision  occurred,  a  third  time.  It 
otherwise  appears  that  from  the  point  on  Marengo  street  from  which  the 
witness  states  that  he  witnessed  the  accident  he  could  not  have  seen  up  the 
raUway  on  St.  Charles  avenue  as  far  as  Milan  street,  and,  as  he  was  walking 
rapidly  toward  the  avenue,  and  must,  therefore,  have  been  still  farther  back 
before  the  accident  occurred,  it  follows  that  when  the  plaintiff  turned  to 
make  the  crossing  he  was  not  in  a  position  to  know  just  how  far  below 
Milan  street  the  car  was. 

Paul  Croon,  a  colored  man,  sworn  for  the  plaintiff,  testifies  that  he  crossed 
the  track,  going  in  the  direction  of  the  river,  and  that  he  met  the  plaintiff 
driving  on  the  track  just  as  he  (witness)  had  crossed;  that  as  he  crossed 
he  saw  the  car  near  the  drug  store,  on  the  lower  comer  of  Milan  street,  and 
that  he  had  just  reached  the  banquette  on  the  river  side  of  St.  Charles 
avenue  when  the  collision  occurred.  He  also  undertakes  to  say  where  the 
ear  struck  the  wagon  and  where  the  plaintiff  fell,  and  he  states  that  the 
mule  was  trotting  across  the  track,  and  that,  after  striking  the  wagon,  the 
car  ran  half  way  to  the  next  street  below  before  it  was  stopped.  We  make 
the  following  excerpts  from  the  testimony  of  this  witness: 

"Q.  As  you  were  going  from  the  woods  side  track,  you  looked  up  the 
street t  A.  Yes,  sir.  Q.  You  saw  this  car  coming,  plainly?  A.  Yes,  sir;  I  saw 
it  coming  down.    Q.    Below  the  drug  store?    A.  This  side  of  the  drug  store 
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aomewhere.  Q.  The  drug  store  U  on  the  comer  of  Milan  street  T  A.  Tes, 
sir;  Milan.  Q.  You  were  on  the  corner  of  Marengo  street?  A.  Yes,  atr. 
Q.  That  is  one  square  below  Milan?  A.  Yes,  sir.  Q.  There  was  nothing 
to  prevent  you  from  seeing  the  car?  A.  I  saw  the  car  this  side  of  Milan. 
Q.  You  saw  it  plainly?  A.  Yes,  sir.  Q.  You  saw  it  was  coming  fast? 
A.  Yes,  sir.  Q.  You  heard  the  noise  it  was  making?  A.  I  just  see  the  car 
coming.  Q.  You  said  you  heard  the  noise  of  the  car?  A.  Yes,  sir;  but  no 
bell  at  all.  Q.  Just  at  that  moment,  when  you  looked  up,  you  saw  Heebe 
coming?  A.  He  was  just  coming  across.  Q.  He  was  not  on  the  trader 
A.  Just  as  I  see  the  car  first  he  passed  me,  the  car  passed  him,  the  car  go« 
to  him  so  quick,  I  don't  know  how  he  got  there.  Q.  The  car  reached  the 
track  before  you  could  cross?  A.  Just  did  pass  it,  and  got  out  of  the  way. 
Q.  You  looked  up  the  street,  saw  the  car  coming,  and  at  that  very  minute 
you  saw  Heebe  coming  across?  A.  Yes,  sir.  Q.  And  before  you  could  walk 
over  one  track,  was  it  there?  A.  Yes,  sir.  Q.  Before  you  could  well  cross 
one  track,  the  wagon  was  struck  by  the  car?  A.  Yes,  sir;  before  I  could  get 
to  that  window  the  wagon  was  struck  by  the  car.  (Note.  Counsel  for  plain- 
tiff paces  off  his  steps,  and  says  it  is  five  of  his  strides,  say,  twelve  feet.) 
Q.  You  looked  up  when  you  were  crossing  that  track  —  the  woods  side  or 
the  river  side?  A.  The  river  side  track,  I  was  crossing,  and  the  car  waa 
coming  down  the  river  side  track.  *  *  *  Q.  You  did  not  look  up  to  sea 
the  car  until  you  crossed  the  river  side  track?  A.  Just  as  I  crossed  it. 
Q.  Well,  had  you  gotten  off  the  track  when  you  looked  up?  A.  I  just  had 
gotten  off.  Q.  And  when  you  looked  up  that  time,  you  saw  the  car  coming? 
A.  Yes,  sir.  Q.  Where  was  Mr.  Heebe's  horse's  head  when  you  stepped  off  the 
track?  A.  He  hadn't  got  his  hind  wheels  —  he  just  was  crossing  the  time 
I  looked  up  and  stepped  over.  I  heard  the  car  strike  the  wagon,  '  Bim ' ! 
*  *  *  Q.  You  walked  how  many  steps  of  yours  when  you  heard  the  crash  ? 
A.  I  just  stepped  to  the  banquette.  I  hadn't  got  as  far  as  from  here  to  the 
door.  Mr.  Heebe  hadn't  got  across.  Q.  You  hadn't  gone  twelve  feet  away 
from  the  track,  when  you  heard  the  crash?  A.  N0|  sir.  •  *  *  Q.  Isn't  it 
true  that  you  hadn't  reached  the  street?  A.  I  had  just  left  the  track,  going 
across  to  the  banquette.  I  hadn't  gotten  there.  Q.  You  had  not  reached 
the  middle  of  the  street  yet?    A.  No,  sir." 

Of  course,  if,  as  the  witness  says,  he  first  saw  the  car  as  he  was  crossing 
the  woods  side  track,  he  did  not  first  see  it  just  after  he  stepped  off  the 
river  side  track;  and  if  he  first  saw  it  after  he  had  stepped  off  the  river  side 
track,  and  it  was  then  near  Milan  street,  325  feet  away,  he  did  not  just  pass 
it  and  get  out  of  the  way;  and  if  he  had  only  reached  the  middle  of  the  street 
when  he  heard  the  crash,  he  could  not  have  reached  the  banquette  on  the 
other  side;  and  if  he  was  walking  away,  with  his  back  to  the  scene,  he  could 
not  have  witnessed  what  transpired,  etc.  If  there  is  anything  at  all  to  be 
derived  from  the  testimony  of  this  witness,  it  is  that  Heebe  drove  his  wagon 
on  the  track  in  dangerous  proximity  to  the  approaching  car. 

Priscilla  Sanders,  a  colored  woman,  sworn  for  the  plaintiff,  was  occupying 
the  rear  seat  on  the  river  side  in  the  car  in  question,  and  was  engaged  in 
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looking  out  of  the  window  until  just  as  the  car  passed  the  drug  store  on  the 
«omer  of  Milan  street,  when  she  hi^pened  to  turn  her  eyes  to  the  front, 
and  saw  the  plaintiff's  wagon  crossing  at  Marengo  street.  She  says  that  the 
mole  and  the  front  of  the  wagon  had  already  crossed  at  that  time,  and  that 
only  the  back  part  of  the  wagon  was  on  the  track.  She  also  states  that  she 
saw  a  morement  of  the  reins,  though  she  could  not  see  the  driver  of  the 
wagon,  and  that  the  motorman,  about  the  middle  of  the  square,  applied  his 
brake,  but  that,  nevertheless,  before  the  tail  of  the  wagon  cleared  the  track, 
it  WES  overtaken  by  the  car,  which,  however,  stopped  immediately  afterward. 
It  is  only  necessary  to  add  that  no  speed  that  is  attributed  to  the  car  could 
bave  enabled  it  to  strike  the  wagon  under  the  circumstances  described  by 
this  witness. 

Deneger,  a  machinisf,  sworn  for  the  defendant,  was  standing  upon  the 
upper  (woods)  side  of  the  crossing  at  Marengo  street,  waiting  for  an  uptown 
car.  He  testifies  that  when  the  colliding  car  was  within  100  feet  of  the 
crossing  the  plaintiff  was  still  on  the  roadway,  about  eight  yards  from  the 
comer;  that  when  the  plaintiff  started  to  cross  the  track  the  car  was  about 
a  quarter  of  a  block  away;  that  the  motorman  cut  off  the  power  and  applied 
his  brake,  and  that  the  car  was  stopped  almost  instantly  after  striking 
the  wagon. 

Toumabene,  the  motorman  of  the  car  in  question,  testifies  that  he  saw 
the  wagon  on  the  roadway  about  ten  feet  from  the  corner  when  he  was  about 
160  feet  from  that  point;  that  he  rang  his  bell,  and  that  the  wagon  went 
on  down  the  street  until  he  was  within  about  fifty  feet  of  the  crossing,  when 
it  turned  ''around  and  shot  right  ahead  of  the  car;''  that  he  did  his  best 
to  stop  the  car  before  striking  the  wagon,  and  was  unable  to  do  so,  but  that 
it  was  stopped  on  the  lower  foot  crossing.  He  also  states  that  he  had  been 
using  all  the  power  provided  and  going  at  full  speed,  and  that,  after  shutting 
off  the  power  and  putting  on  the  brakes,  he  further  attempted  to  stop  the 
ear  by  reversing  the  power,  and  that  he  burned  out  a  fuse. 

Rosch^,  the  conductor,  testifies  that  his  attention  was  first  attracted  by 
the  gong  and  by  the  efforts  of  the  motorman  to  stop  the  tar,  and  that  the 
plaintiff's  mule  was  then  going  on  the  track  forty  feet  in  front  of  the  car. 

Parker,  a  motorman,  who  had  just  come  off  night  duty,  and  was  going 
home  as  a  passenger  in  the  car  in  question,  testifies  that  his  attention  was 
attracted  by  the  gong;  that  the  car  was  then  about  seventy-five  feet  from 
the  comer,  and  that  the  wagon  gave  some  indication  of  crossing  the  track; 
that  "you  couldn't  tell,"  however,  whether  it  was  the  purpose  of  the  driver 
to  cross  or  not,  but  that  when  the  car  came  nearer  he  shot  right  across; 
that  the  motorman  had  kept  ringing  his  bell  and  trying  to  stop  the  car,  but 
was  unable,  luder  the  circumstances,  to  avoid  the  collision. 

A  number  of  witnesses  were  interrogated  as  to  the  speed  of  the  car,  and 
our  conclusion  is  that  it  was  not  under,  but,  if  anything,  exceeded,  fifteen 
miles  an  hour.  Other  witnesses  were  interrogated  as  to  the  distance  within 
which  a  car  can  be  stopped,  and  from  the  preponderance  of  the  testimony 
it  appears  that  a  motorman  who  stops  a  car,  such  as  the  one  in  question  — 
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ever  thirty  feet  long,  weiring  14,000  pounds,  and  traveling  at  the  rate  of 
twelve  miles  an  hour  —  within  from  100  to  120  feet,  does  uncommonly  well. 
One  of  the  witnesses  sworn  on  behalf  of  the  plaintiff,  and  professing  to  be 
an  expert,  testifies  that  a  car  of  that  descripti(m,  equipped  with  sand  bcoes, 
can  be  stopped  within  fifteen  or  seventeen  feet.  And  one  of  the  defendant's 
witnesses  gave  some  such  testimony,  but  subsequently  admitted  that  he  was 
in  error. 

Dart  &  Keman,  for  appellant 

Jaanes  Wilkinson,  Arthur  John  Peters,  and  E.  Howard  Mc- 
Oaleb,  for  appellee. 

Opinion  by  Monboe,  J. 

Oounsel  for  the  plaintiff  concede  that,  if  the  plaintiff  was  within 
eight  yards  of  Marengo  street  when  he  saw  a  car  standing  at  the 
comer  of  Napoleon  avenue,  and  continued,  as  he  unquestionably 
did,  on  his  course,  the  car  that  he  saw  could  not  have  traveled,  say 
1,000  feet,  and  have  collided  with  his  wagon  before  the  wagon 
cleared  the  track  at  the  Marengo  street  crossing;  and  they  pro- 
pound the  theory  that  another  car  intervened  between  the  plaintiff 
and  the  car  that  he  saw  at  Napoleon  avenue,  the  proposition  being 
thus  stated  in  their  brief:  "  We  think  the  real  truth  in  this  case 
is  that  Heebe  did  look  out  the  first  time,  and  saw  no  car  in  sight ; 
that  he  did  look  out  the  second  time,  and  saw  and  heard  no  car 
save  the  one  he  saw  at  Napoleon  avenue,  but  that  the  car  that  did 
the  damage  to  him  was,  when  he  looked  out  the  second  time,  th^ 
approaching  at  full  speed,  above  the  comer  of  Milan  street,  hidden 
by  a  clump  of  china-ball  trees  in  full  bloom,  in  June,  just  below 
the  comer  of  Milan  street,  on  the  river  side." 

We  have  not,  in  the  preceding  statement  of  the  case,  referred 
to  the  trees  thus  mentioned,  because  the  evidence  entirely  fails 
to  show  that  they  could  have  prevented,  or  did  prevent,  the  plain- 
tiff from  seeing  any  approaching  car,  he  (himself)  testifying  that 
the  foliage  upon  a  few  trees  mentioned  by  him  was  seven  or  eight 
feet  above  the  ground,  and  not  intimating  that  it  had  that  effect, 
but  insisting  that  the  car  which  collided  with  his  wagon  was  the 
one  which  he  saw  standing  at  Napoleon  avenue;  and  because  it 
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does  not  at  all  appear  that  the  defendant  was  responsible  for  the 
position  of  the  trees,  or  for  any  effect  that  they  may  have  had 
in  obstructing  the  plaintiff's  view  of  the  railway;  and  again,  be- 
cause, even  if  the  defendant  were  so  responsible,  and  the  foliage 
had  been  so  dense,  all  the  way  from  Marengo  street  to  Napoleon 
avenue,  as  to  have  concealed  any  car  that  might  have  been  coming 
down,  it  would  have  afforded  the  plaintiff  no  justification  for  driv- 
ing on  the  railway  without  using  some  precautions  to  find  out 
whether  he  could  do  so  in  safety.  On  the  contrary,  such  a  condi- 
tion of  affairs  would  have  made  it  all  the  more  necessary  for  him 
to  have  stopped,  or  at  least  to  have  looked,  immediately  before 
attempting  to  cross  at  Marengo  street,  since  he  would  not  other- 
wise have  been  able  to  inform  himself  of  the  danger  which  might 
threaten  such  an  attempt  The  truth,  as  we  conceive  it  to  be, 
from  our  reading  of  the  testimony,  probably  is  that  the  plaintiff 
was  mistaken  in  saying  that  he  was  within  eight  yards  of  the 
Marengo  street  crossing  when  he  saw  the  car  standing  at  Napoleon 
avenue.  He  was  asked,  while  on  the  stand,  the  length  of  his 
mule  and  wagon,  and  he  was  unable  even  to  approximate  it,  though 
they  are  objects  with  which  he  is  necessarily  very  familiar.  What 
reason,  then,  is  there  for  supposing  that  he  could,  at  some  subse- 
quent time,  approximate  the  distance  between  him  and  the  comer 
when  he  looked  out  of  his  wagon,  on  the  morning  of  the  19th  of 
June,  to  see  whether  a  car  was  coming  ?  His  statement  of  the  dis- 
tance was  at  most  a  mere  guess ;  and  as  we  think,  with  him,  that  it 
was  the  car  that  he  saw  at  Napoleon  avenue  that  collided  with  his 
wagon  the  guess  was  wide  of  the  mark,  for,  assuming  that  the  car 
came  down  at  the  rate  of  twenty  miles  an  hour,  and  that  plaintiff 
was  traveling  no  faster  than  two  miles  an  hour,  he  must  needs 
have  crossed  the  track  in  safety,  since  he  had  considerably  less 
than  one-tenth  as  far  to  go  as  the  car.  The  plaintiff  was,  how- 
ever, traveling  at  a  better  speed  than  two  miles  an  hour,  for  he  says 
that  his  mule  was  fast,  and  that  he  trotted  on  the  roadway  and 
walked  fast  when  he  started  to  cross  the  track,  and,  as  the  mule  and 
his  master  were  returning  home  at  a  time  and  under  circumstances 
which  justify  the  belief  that  the  morning  meal  was  awaiting 
them,  it  is  not  likely  that  he  is  mistaken. 
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If  our  conclusion  as  to  the  car  that  did  the  damage  be  correct, 
and  the  plaintiff  made  his  reconnaisance  at  a  point  farther  up  the 
avenue  than  he  has  stated,  it  seems  most  probable  that  the  deplor- 
able misfortune  which  befell  him  resulted  from  his  relying  upon 
his  judgment  as  to  the  speed  at  which  the  car  would  travel  as  com- 
pared with  that  of  his  mule,  and  from  his  driving  upon  the  rail- 
way without  again  looking  to  see  whether  his  judgment  was  cor- 
rect. .  The  rule  that  has  been  laid  down  in  cases  such  as  this  is 
that  the  individual  must  stop,  look,  and  listen  before  attempting 
to  cross  a  railway,  and  it  will  hardly  do  to  substitute  for  it  a  rule 
to  the  effect  that,  being  at  a  distance  from  a  crossing  toward  which 
he  and  an  electric  or  steam  car  are  traveling,  he  may  then  form 
an  opinion  as  to  which  of  the  two  will  get  there  first,  and,  acting 
upon  that  opinion,  essay  the  crossing  without  giving  himself 
further  concern  upon  the  subject.  If  the  car  in  this  instance  was 
traveling  at  no  higher  speed  than  fifteen  miles  an  hour,  the  de- 
fendant was  not  at  fault,  for,  although  a  railway  company  may 
not  always  run  its  cars  at  the  maximum  rate  allowed  by  law,  re- 
gardless of  the  particular  conditions  existing  at  the  moment,  there 
were  no  particular  conditions  existing  on  St.  Charles  avenue,  at 
a  quarter  to  6  o'clock  on  the  morning  of  the  19th  of  June,  1901, 
which  rendered  it  improper  or  unsafe  to  operate  a  car  at  that  speed. 
It  is  likely,  however,  that  the  car  in  question  was  running  at  a 
higher  rate  of  speed  than  fifteen  miles  an  hour,  and,  in  so  far 
as  the  speed  exceeded  that  rate,  the  defendant  was  at  fault,  since 
that  is  the  maximum  rate  allowed  by  the  ordinances  of  the  city 
at  that  point.  But  the  fault  of  the  defendant  would  not  have 
caused  the  accident  save  for  the  supervening,  and  greater,  fault 
of  the  plaintiff,  who,  as  he  came  down  the  street,  having  guessed 
at  the  probable  speed  at  which  the  car  that  he  saw,  and  which  he 
knew  would  soon  be  in  motion,  would  come  down,  as  compared 
with  the  speed  of  his  mule,  sat  inside  of  his  wagon,  where  he  could 
see  upon  neither  side,  and,  as  it  appears,  heard  nothing,  and  drove 
into  a  position  where  a  collision  was  to  have  been  expected  if  his 
guess  proved  to  be  wrong,  and  where,  as  it  turned  out,  a  collision 
was  inevitable.  If  the  defendant  had  stopped  and  looked  and 
listened  before  driving  in  his  hooded  wagon  upon  the  railway  track. 
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he  could  and  would  have  seen  the  car  coming  at  high  speed,  and 
ho  might  have  governed  himself  accordingly,  or  if  he  had  looked 
or  listened,  even  after  he  had  started  across,  the  accident  might 
readily  have  been  averted;  since,  as  the  car  struck  only  the  tire 
upon  the  back  of  the  left  hind  wheel  of  the  wagon,  it  is  evident 
that  the  slightest  acceleration  in  the  movement  of  the  mule  would 
have  carried  the  entire  wagon  beyond  the  danger;  but,  neither 
looking  nor  listening,  the  plaintiff  drove  in  front  of  the  to*) 
rapidly  moving  car  within  a  distance  so  short  that  the  motorman, 
without  his  co-operation,  was  unable  to  save  the  situation. 

An  effort  was  made  during  the  trial  to  show  that  sand  boxes 
are  necessary  to  the  proper  equipment  of  a  street  car,  and  that, 
if  the  car  in  question  had  been  so  provided,  it  could  have  been 
stopped  within  a  shorter  time  and  distance.  The  petition,  how- 
ever, charges  negligence  only  in  the  matter  of  running  too  fast, 
and  makes  no  attack  upon  the  defendant's  equipment,  and  the  evi- 
dence, as  offered,  was  properly  excluded.  Moreover,  the  witness 
relied  on  to  establish  the  proposition  stated  is  he  who  testified  that 
a  car  over  thirty  feet  long,  weighing  over  14,000  pounds,  and 
traveling  at  the  rate  of  twelve  miles  an  hour,  can  be  stopped  within 
a  minimum  distance  of  fifteen  feet,  or  in  less  than  one  second  of 
time,  and  we  think  that  the  credibility  of  his  testimony  is  open 
to  question,  the  more  particularly  as  it  appears  that  it  took  him, 
an  avowed  expert,  three  and  one-half  seconds  merely  to  go  through 
the  motions  necessary  to  apply  the  stopping  power.  The  plaintiff 
appears  from  the  evidence  to  be  a  worthy  citizen,  and  the  mis- 
fortune he  has  sustained  is  greatly  to  be  deplored ;  but,  whilst  the 
defendant  is,  perhaps,  not  wholly  free  from  blame,  that  misfortune 
is  mainly  attributable  to  the  plaintiff's  own  imprudence,  and  its 
consequences  cannot  justly  be  visited  upon  another. 

It  is,  therefore,  ordered,  adjudged,  and  decreed  that  the  verdict 
and  judgment  appealed  from  be  annulled,  avoided,  and  reversed, 
and  that  there  now  be  judgment  in  favor  of  the  defendant,  reject- 
ing the  demand  of  the  plaintiff  at  his  cost  in  both  courts. 
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Sharp  V.  New  Orleans  City  Railroad  Co. 

(Louisiana  —  Supreme  Court.) 

IKJUBT  TO  PA88ENGEBS. —  It  is  not  negligence  for  a  street  car  to  start  while 
a  passenger  is  in  the  act  of  passing  from  the  platform  into  the  car.l 

(Syllabus  by  the  court.) 

Appeal  by  plaintiff  from  judgment  for  defendant.    Decided  June  22,  1903. 
Reported   111   La.         «  35  So.  614. 

John  F.  C.  Waldo,  and  DmJcelspiel  &  Hwrt,  for  appellant 

Denegre,  Blair  &  Denegre  and  Victor  Leovy,  for  appellee. 

Opinion  by  Provosty,  J. 

Plaintiff,  a  man  over  seventy  years  old,  and  weighing  220 
pounds,  hailed  a  street  car  at  the  comer  of  Basin  and  Canal  streets, 
in  the  city  of  New  Orleans.  He  was  accompanied  by  his  wife. 
He  carried  an  umbrella.  Whether  he  did  not  also  have  a  paper 
bag  of  grapes  in  his  hands  is  a  disputed  point  in  the  case.  The 
car  was  on  Basin  street,  the  river  side,  and  was  going  toward 
Canal.  The  tracks  go  into  Canal  by  a  wide,  easy  curve,  turning 
to  the  left,  or  toward  the  river.  The  car  stopped  just  short  of  the 
crossing,  or  prolongation  of  the  Canal  street  sidewalk,  across  Basin 
street.  Plaintiff  was  on  the  wrong  side  of  the  car  for  getting  in, 
so  that  he  and  his  wife  had  to  go  around  the  car.     In  doing  so 

1.  Starting  car  before  passenger  is  seated. —  A  car  should  not  be  started 
before  a  passenger  has  had  an  opportunity  to  get  aboard  and  reach  a  place 
of  safety.  De  Rozas  v.  Metropolitan  St.  R.  Co.,  13  App.  Div.  (N.  Y.)  296, 
43  N.  Y.  Supp.  27.     See  also  6  Cyc.  616,  and  cases  cited. 

The  time  to  be  allowed  a  passenger  for  getting  on  board  a  street  car  is 
dependent  on  the  special  circumstances  of  the  passenger  as  to  his  physical 
ability,  the  existence  of  a  crowd  on  the  car  platform,  and  other  similar  matters. 
Even  in  respect  to  a  railway  train  it  is  not  necessarily  negligence  for  the 
train  to  be  started  before  a  passenger  has  gotten  on  board  the  car  and  reached 
a  seat.    See  Louisville,  etc.,  R.  Co.  f.  Hale,  102  Ky.  600,  44  S.  W.  213. 
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they  passed  around  the  rear  end  of  the  car.  The  witnesses  do  not 
differ  as  to  where  plaintiff  and  his  wife  stood  in  hailing  the  car^ 
but  they  disagree  somewhat  as  to  whether  the  car  was  short  of  the 
crossing;  or  stood  on  it,  or  had  passed  it,  when  plaintiff  attempted 
to  get  on.  We  adopt  the  statement  of  the  motorman,  who  says  he 
stopped  at  the  usual  place  —  short  of  the  crossing.  Plaintiff's 
wife  got  on,  and  plaintiff  followed  or  attempted  to  follow.  At 
this  point  begins  the  serious  divergence  in  the  testimony,  and 
arises  the  question  upon  which  the  case  must  turn. 

Plaintiff  says  the  car  was  started  before  he  had  gained  a  secure 
foothold  on  the  platform^  and  while  he  had  one  foot  on  the  plat- 
form and  was  in  the  act  of  lifting  the  other  foot  from  the  step,  and 
that  he  lost  his  balance  from  the  jerk  of  the  car^  and  could  not 
maintain  his  hold  on  the  car  as  it  rounded  the  curve^  and  so  ho 
feU. 

Defendant  says  that  plaintiff  was  already  on  the  platform  and  in 
the  act  of  stepping  into  the  doorway. 

Accordingly,  as  the  one  or  the  other  of  these  statements  is  ac- 
cepted, the  case  must  be  decided.  If  the  car  was  started  before 
plaintiff  had  gained  a  secure  footing  on  the  platform,  the  defend- 
ant company  was  negligent  and  is  responsible.  Wardle  v.  Rail- 
road Co.,  35  La.  Ann.  202 ;  Howell  v.  Railroad  Co.,  22  La.  Ann. 
603 ;  Lehman  v.  Railroad  Co.,  37  La.  Ann.  705 ;  Nash  v.  Railroad 
Co.,  52  La.  Ann.  1199,  27  So.  661;  Kelly  v.  Railroad  Co. 
(recently  decided),  32  So.  388;  Kennon  v.  Railroad  Co.,  51  La. 
Ann.  1599,  26  So.  466 ;  BoiJcins  v.  Railroad  Co.,  48  La.  Ann.  831, 
19  So.  737.  On  the  other  hand,  if  plaintiff  was  on  the  platform 
and  about  to  enter  the  doorway,  the  defendant  is  not  responsible ; 
for  it  is  not  charged  in  the  petition,  and  it  is  not  shown,  that  the 
movement  of  the  car,  either  in  starting  or  after  getting  imder  way, 
was  negligent  or  out  of  the  ordinary ;  and  certainly  it  is  not  neces- 
sary to  wait  imtil  the  passenger  has  taken  his  seat,  or  even  has 
entered  the  doorway,  before  starting  a  car.  Such  a  rule  would 
preclude  the  carrying  of  passengers  on  the  platform,  and  would 
materially  affect  the  expeditious  operation  of  the  cars ;  and  to  no 
purpose,  since  experience  shows  that  the  contrary  practice  is  not 
usually  attended  with  any  danger.  It  has  been  decided  that  street 
cars  need  not  wait  until  passengers  are  seated  before  starting. 
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Herbich  v.  North  Jersey  SL  Ry.  Co.  (N.  J.  Sup.),  47  Atl.  427.' 
If  defendant  exercised  due  care  in  the  operation  of  the  car,  it  is 
clearly  not  responsible  for  plaintiff's  fall  and  injury.  Cars  cannot 
be  started  without  some  jerk,  and  cannot  be  run  in  a  curve  with- 
out developing  a  centrifugal  force.  The  dangers  from  these  causes 
are  incident  to  traveling  on  the  cars,  and  a  traveler  assumes  the 
risk  of  them.  Aiken  v.  Southern  R.  Co.,  104  La.  163,  29  So.  1 ; 
Oretzner  v.  Railroad  Co.,  105  La.  270,  29  So.  496 ;  Black  v.  Rail- 
road Co.  (Sup.),  37  K  Y.  Supp.  831. 

In  his  statement  regarding  the  untimely  starting  of  the  car, 
plaintiff  is  corroborated  by  the  witnesses  Dennis  and  Levy;  and 
the  conductor,  in  his  statement  that  plaintiff  was  already  on  the 
platform  and  was  entering  the  doorway,  is  corroborated  directly 
by  plaintiff's  witness  Phelan,  and  inf erentially  by  the  two  witnesses 
Oster,  uncle  and  nephew. 

The  witness  Dennis  is  a  colored  man,  who  at  the  time  of  the 
accident  was  a  driver  for  the  New  Orleans  Excavating  Company, 
and  at  the  time  of  the  trial  had  lost  his  job.  He  was  on  his  wagon, 
driving  across  Oanal  street  toward  the  car.  The  car  had  come  up 
Basin  street  into  Canal,  and  he  had  come  down  Basin  street  into 
Canal,  Canal  and  Basin  being  intersecting  streets.  While  plaintiff 
was  in  the  act  of  entering  at  the  rear  end  of  the  car  on  the  wood 
side,  it  is  doubtful  whether  the  body  of  the  car  was  not  interposed 
between  him  and  the  witness.  The  track  is  two  and  one-half  feet 
from  the  curb ;  the  side  of  the  car,  therefore,  was  about  six  inches 
from  the  curb.  Placing  the  wheel  of  the  wagon  equally  close  to 
the  curb,  the  wagon  and  the  car  would  be  on  a  line  fronting  each 
other.  Even  placing  the  witness  on  the  side  of  the  wagon  next  to 
the  curb  (and  the  probability  is  that  he  was  on  the  farther  side, 
since  he  was  driving,  and  had  a  companion  with  him),  and  his 
opportimity  for  seeing,  as  he  claims  he  did,  was  scant  indeed. 

The  witness  Levy  was  on  the  other  side  of  Canal  street,  which 
is  100  feet  wide.  His  attention  was  centered  on  his  two  little  boys, 
who  were  playing  in  the  street,  when  it  was  attracted  to  the  plain- 
tiff by  some  one  hallooing,  "  Oh,  my  Qod ! "  He  saw  plaintiff 
hanging  onto  the  car  with  one  foot  on  the  step,  and  saw  him  fall 
as  the  car  was  swinging  around  the  curve. 
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Plaintiff's  witness  Phelan  was  at  the  comer  near  the  car ;  that  is 
to  sajy  within  a  few  feet  He  says  plaintiff  was  on  thi&  platform 
in  the  act  of  entering  the  doorway.  The  two  witnesses  Oster, 
uncle  and  nephew,  were  driving  a  covered  wagon  across  Canal 
street,  and  were  passing  the  car  when  plaintiff  fell  right  in 
front  of  their  horse,  eight  or  ten  feet  ahead.  They  saw  plaintiff 
fall  out  of  the  car,  but  did  not  see  him  hanging  to  the  side  of  the 
car,  as  he  would  have  been  if  plaintiff  and  Dennis  and  Levy  were 
correct  in  their  statement  of  how  plaintiff  fell. 

We  have,  then,  plaintiff  and  Levy  and  Dennis  testifying  one 
way,  and  the  conductor,  Phelan,  and  the  two  Osters  testifying 
the  other  way,  with  Dennis  so  located  that  his  having  been  in  a 
position  to  see  is  doubtful,  and  the  witness  Levy  at  some  distance, 
and  his  attention  attracted  only  after  the  accident  had  sufficiently 
progressed  for  the  cries  of  distress  to  begin.  In  this  condition  of 
the  case  we  have  to  agree  with  the  judge  a  quo  by  whom  the  case 
was  tried,  jury  having  been  waived,  that  the  proof  preponderates 
on  the  side  of  defendant,  or,  at  any  rate,  that  plaintiff  has  not 
made  his  case  sufficiently  certain,  although  we  must  say  that  it  is 
singular  that  plaintiff  shoiild  have  fallen  —  a  man  accustomed  to 
riding  on  the  cars  and  holding  with  one  hand,  as  we  find  he  was  — 
and  the  car  moving  slowly.  But  we  have  to  take  the  case  as  we 
find  it 

The  judgment  is  affirmed. 


Oovan  V.  New  Orleans  &  C.  Railroad  Co. 
(Ixmisiaiia  —  Supreme  Court) 

1.  IifJUBT  TO  Emploteb;  Contbibutoby  Nbolioence. —  Well  aware  of  the 
flitoaticm  of  iron  poets  located  near  the  electric  car  track,  and  to  which 
were  attached  the  wires  supporting  the  trolley,  and  required  to  keep, 
and  keeping,  notice  posted  in  his  car  giving  warning  to  keep  heads,  arms, 
and  body  inside  the  car,  and  otherwise  warned  by  his  employers  of  the 
danger  incident  to  his  employment,  and  no  duty  being  required  of  him 
calling  for  such  act  on  his  part,  a  conductor,  nevertheless,  thrust  his 
head  and  neck  out  of  one  of  the  windows  of  the  car  and  was  struck 
by  one  of  the  posts  distant  eleven  inches  from  the  outside  of  the  window 
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of  the  passing  car.  The  ear  tracks  and  posts  had  be«n  located  pursuant 
to  directions  if  the  city  engineer  who  had  authority  in  the  matter. 
Held,  no  recoveiy  for  damages  legally  possible.! 

(Syllabus  by  the  court.) 

Appeal  by  plaintiff  from  judgment  for  defendant.     Decided  June  22,  1903. 
Reported  111  La.  125,  35  So.  484. 

Henry  Chiapella  and  William  Joseph  Farmento,  for  appellant. 
Dart  &  Keman,  for  appellee. 
Opinion  by  Blanchabd^  J. 

The  plaintiff  is  the  widow  of  Henry  Gk>van,  whose  death,  while 
in  the  service  of  defendant  company,  is  the  occasion  of  this  suit. 

She  sues  in  her  own  behalf  and  that  of  her  minor  child,  for 
whom  she  is  tutrix. 

1.  Injury  to  employees  by  contact  with  obstmctiona  at  side  of  track. — 
See  also  Hoffmeier  v,  Kansas  City  &  Leavenworth  R.  Co.,  2  St.  Ry.  Rep.  288, 
(Kan.)  75  Pac.  1117;  Withee  v.  Somerset  Trac.  Co.,  2  St.  Ry.  Rep.  380,  (Me.) 
56  Atl.  204;  Houston  Elec.  Ck>.  v.  Robinson,  2  St.  Ry.  Rep.  893,  (Tex.  Civ. 
App.)  76  S.  W.  200.  It  is  a  duty  of  street  railway  companies  to  keep  their 
tracks  free  from  obstructions  which  would  endanger  the  lives  of  their  em- 
ployees. Wilson  V,  Denver,  etc.,  R.  CJo.,  7  CJolo.  101,  2  Pac.  1;  Georgfia  Pac 
Ry.  Ck>.  V,  Davis,  92  Ala.  300,  90  So.  252,  25  Am.  St.  Rep.  47 ;  Wolf  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.,  88  Ca.  210,  14  S.  C.  199;  Chicago  &  I.  R.  Go.  v, 
Russell,  91  ni.  298,  33  Am.  Rep.  54;  Keams  r.  Chicago,  etc.,  Ry.  Co.,  66  Iowa, 
590,  24  N.  W.  231 ;  Allen  v.  Burlington,  etc.,  R.  Ck>.,  57  Iowa,  623 ;  Holden  v. 
Fitchburg  R.  Co.,  129  Mass.  268,  37  Am.  Rep.  343;  Gates  v.  Chicago,  etc., 
Ry.  Co.,  2  S.  D.  422,  50  N.  W.  907 ;  Houston  &  T.  Ry.  Ck).  v.  Oram,  49  Tex. 
341;  Texas  &  Pac.  Ry.  Co.  v,  Hohn,  1  Tex.  Civ.  App.  361,  21  S.  W.  942;  Riley 
V,  West  Virginia,  etc.,  Ry.  Co.,  27  W.  Va.  145 ;  Bessex  v.  Chicago,  etc.,  Ry.  Co., 
45  Wis.  477.  All  of  these  cases  pertain  to  injuries  to  brakemen  on  steam  rail- 
road trains  caused  by  contact  with  obstructions  erected  in  close  proximity 
to  tracks.  The  principles  applicable  thereto  are  also  applicable  to  cases  arising 
from  injuries  caused  to  street  railway  employees  by  poles  and  other  obetruc- 
tions  along  street  railway  tracks. 

But  where  an  employee  of  a  railroad  knows  of  the  proximity  of  an  obstruc- 
tion near  the  track,  and  that  such  obstruction  is  dangerous  he  will  be  held  to 
have  assumed  the  risk  and  will  be  precluded  from  recovery  for  injuries 
caused  by  contact  with  such  obstruction.  Clontent  v.  N.  Y.,  etc.,  R.  Co., 
165  Mass.  267,  43  N.  £.  94;    Pennington  v.  Detroit,  etc.,  Ry.  Co.|  90  Mictu 
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She  daiins  $10^000  damaiges  for  the  loss  of  husband  and  f ather, 
and  another  $10,000  on  account  of  the  pain  and  agony  it  is  alleged 
he  suffered  from  his  injuries  preceding  his  death. 

The  defense  is  denial  of  negligence  on  part  of  the  company  and 
the  averment  that  the  death  of  Gbran  was  due  to  his  own  n^li- 
gmce  and  carelessness. 

The  court  below  sustained  this  defense  and  plaintiff  appeals. 

The  salient  facts  of  the  case  as  gathered  from  the  record  are : 

The  dead  man  was  conductor  on  car  N'o.  68  of  the  Canal  and 
Claibome  streets  line  of  electric  cars  in  the  city  of  New  Orleans. 

He  had  been  conductor  on  that  particular  car  three  months,  and 
had  been,  all  told,  in  the  service  of  the  company  as  conductor  on 
its  cars  for  three  years.  His  record  of  service  was  good.  He  was 
about  forty  years  of  age. 

Claibome  street  runs  at  right  angles  with  Canal  street,  and  a  car 
coming  out  of  Claibome  into  Canal  turns  toward  the  river,  which 
is  distant  about  a  mile  from  where  the  two  streets  connect. 

506,  51  N.  W.  634  (in  which  case  a  brakeman  was  injured  while  climbing  down 
the  side  of  a  car  by  being  struck  by  a  poet  which  stood  close  to  the  track; 
it  appeared  that  he  was  an  experienced  railroad  man  and  was  familiar  with 
the  surroundings  of  the  tracks;  it  was  held  that  he  assumed  the  risk  in  de- 
leending  from  the  car,  and  that  he  could  not  recover)  ;  Missouri  Pac.  Ry.  Go. 
V,  Somers,  71  Tex.  700,  9  S.  W.  741;  Scidmore  r.  Milwaukee,  etc.,  Ry.  Co., 
89  Wis.  18S,  61  N.  W.  765.  In  the  case  of  Manning  r.  Chicago,  etc.,  Ry.  Co., 
105  Mich.  260,  63  N.  W.  312,  it  was  held  that  a  brakeman  who  enters  the 
employment  of  a  railroad  company  to  work  on  a  construction  train,  and  who 
can  see  that  the  road  is  not  finished,  and  that  trees  border  it  on  either  side, 
assumes  the  risk  of  being  struck  by  a  tree  growing  close  to  the  track  and  in 
plain  view. 

The  rule  is,  in  respect  to  such  injuries  as  in  respect  to  other  injuries  to  em- 
ployees, that  employees  do  not  assume  risks  of  peril  from  dangerous  structures, 
unless  they  know  of  the  dangers,  or  they  are  so  obvious  that  they  must  be 
presumed  to  know  them.  Scanlon  v.  B.  &  A.  B.  Co.,  147  Mass.  4S4,  18  N.  E. 
209,  9  Am.  St.  Rep.  733.  In  this  case  a  brakeman  was  injured  by  a  signal 
post  placed  so  near  the  track  that  it  knocked  him  off  of  a  ladder  on  the  side 
of  a  frei^t  car  on  which  he  was  climbing,  in  the  discharge  of  his  duty,  and 
it  was  held  that  it  appearing  that  he  was  unfamiliar  with  the  road  and  had 
not  been  informed  of  the  existence  of  permanent  structures  so  near  the  track 
as  to  make  it  dangerous  to  be  in  the  place  at  which  he  was  when  hurt,  the 
company  was  liable. 

The  rule  as  to  the  liability  of  street  oar  companies  for  injuries  resulting 
to  conductors  and  motormen  because  of  trolley-supporting  poles  and  other 
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The  tracks  of  the  railway  are  laid  on  the  neutral  ground  in  the 
center  of  Canal  street,  with  the  roadway  of  the  street  on  either 
side. 

The  track  on  the  upper  side  of  the  neutral  ground  is  the  one 
used  by  the  cars  going  out  of  Claiborne  street  and  up  Canal  street 
toward  the  river.  Near  the  river,  or  at  the  head  of  Canal  street, 
a  half  circle  is  described  and  the  cars  go  back  down  Canal  street 
to  Claiborne  street  on  the  track  located  on  the  lower  side  of  the 
neutral  ground. 

A  line  of  iron  posts  extended,  at  the  time  of  the  accident,  from 
Claiborne  street  along  Canal,  and  to  these  posts  were  attached  the 
wires  which  supported  the  trolleys  over  the  tracks. 

These  posts  were  placed  at  the  ed^  of  the  neutral  ground,  just 
as  far  away  from  the  outside  rail  of  the  tracks  as  it  was  possible 
to  place  them  without  putting  them  into  the  roadway  of  the  street 

obstructions  in  close  proximity  to  the  track  may  be  stated  thus:  The  duty 
of  a  street  railway  company  to  this  class  of  its  employees  is  to  provide  a 
roadway  in  all  rtepects  reasonably  safe  for  the  running  of  its  cars,  and  the 
performance  of  the  functions  imposed  upon  them  by  the  exigency  of  the  ser- 
vice, and  they  have  a  right  to  assume,  without  inquiry  or  investigation,  that 
this  duty  has  been  discharged.  If,  as  matter  of  fact,  they  know  of  unsafe 
conditions  in  any  of  these  particulars,  and  continue  in  the  service  after  the 
lapse  of  a  reasonable  time  for  the  defects  to  be  remedied,  they  assume  this 
additional  risk,  though  originally  not  incident  to  their  employment.  Louis- 
ville, etc.,  R.  Co.  17.  Hall,  87  Ala.  708,  6  So.  277,  13  Am.  St.  Rep.  84 ;  Faren 
17.  Sellers,  39  La.  Ann.  1011,  3  So.  363,  1  Am.  St.  Rep.  256;  Myers  v.  Hudson 
Iron  Co.,  150  Mass.  125,  22  N.  E.  631,  15  Am.  St.  Rep.  176;  Scanlon  c.  Boston 
&  A.  R.  Co.,  147  Mass.  484,  18  N.  E.  209,  9  Am.  St.  Rep.  733;  Soeder  v.  St. 
Louis  Ry.  Co.,  100  Mo.  673,  13  S.  W.  714,  18  Am.  St.  Rep.  724;  Titua  r.  Brad- 
ford, etc.,  R.  Co.,  136  Pa.  St.  618,  20  Atl.  517,  20  Am.  St.  Rep.  944;  Pidcock 
V.  Union  Pac.  Ry.  Co.,  5  Utah,  612. 

In  the  case  of  Hall  v.  Wakefield  &  S.  St.  Ry.  Co.,  178  Mass.  98,  69  N.  E. 
668,  it  was  held  that  a  street  railway  company  could  not  be  charged  with  neg- 
ligence for  a  failure  to  provide  a  safe  place  for  the  conductor  by  reason  of  a 
tree  close  to  the  side  of  a  car,  the  location  of  the  track  being  determined  not 
by  the  company  but  by  the  selectmen  and  road  commissioners  of  the  town, 
and  it  not  appearing  that  the  company  had  any  right  to  remove  the  tree. 
In  the  case  of  Sundy  r.  Savannah  St.  Ry.  Co.,  96  6a.  819,  23  S.  E.  841,  it  was 
held  that,  although  a  street  railroad  company  is  negligent  in  locating  a  post 
in  too  close  proximity  to  the  track,  it  is  not  relatively  negligent  as  to  a  motor- 
man  killed  by  colliding  with  such  post  while  riding  on  the  step  of  the  front 
platform  of  such  car  and  leaning  outward  and  looking  backward  underneath 
the  car,  it  being  unnecessary  for  him  to  assume  such  a  position. 
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They  were  so  placed  under  the  direction  of  the  city  engineer, 
who,  by  authority  of  the  city  council,  supervised  the  laying  of  the 
tracks  of  the  railway  under  the  franchise  grant  made  to  the  com- 
pany by  the  city. 

These  posts  had  been  standing  in  that  position  for  five  years 
prior  to  the  accident,  or  two  years  before  (Jovan  entered  the  service 
of  the  company. 

So  that  he  had,  as  conductor  of  cars,  run  along  Canal  street, 
with  the  posts  thus  placed,  a  period  of  three  years  prior  to  his  death. 

Each  car  of  the  line  passed  along  Canal  street  twenty-eight 
tim^  a  day.  Multiplying  the  number  of  days  going  to  make  up 
three  years  by  twenty-eight,  and  we  have  over  30,000  as  the  number 
of  times  Qovan  had  passed  along  those  posts,  if  he  ran  his  car  each 
day  of  the  three  years. 

But  allowing  for  sickness  and  days  off,  it  is  safe  to  say  he  had 
passed  along  by  them  something  like  25,000  times. 

He  thus  had  knowledge  of  the  exact  location  of  the  posts  with 
reference  to  proximity  to  the  car  tracks  and  proximity  to  the  pass- 
ing cars. 

In  the  cars  on  the  line  in  question  was  kept  posted  a  placard 
headed  "  Warning,"  the  top  line  of  which  read :  "  Keep  your 
head,  arms,  and  body  inside  of  the  car." 

And  it  is  shown  that  the  higher  officials  of  the  road  always 
warned  conductors  and  motoneers  of  the  dangers  incident  to  their 
positions. 

About  5 :30  p.  m.  on  Jime  26,  1899,  Gk)van's  car  was  going  up 
Canal  street.  When  near  the  head  of  the  street,  with  the  car 
going  at  a  good  rate  of  speed,  for  some  reason  not  shown  with 
certainty,  Govan,  standing  at  the  second  window  from  the  front 
of  the  car,  on  the  up-town  side  of  Canal  street,  thrust  his  head 
and  neck,  and  evidently  the  upper  part  of  his  body,  out  of  the 
window. 

While  in  this  position  the  left  side  of  his  head  came  in  contact 
with  one  of  the  iron  posts  heretofore  described,  with  the  result 
that  his  skull  was  fractured  by  the  blow.  He  lingered  a  few  days 
and  died. 

The  blow  rendered  him  immediately  unconscious  and  he  hung 
suspended,  vTith  half  his  body  out  of  the  car  window,  his  head  and 
hands  down. 
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The  motoneer,  hearing  the  "  thud  "  of  the  blow,  looked  around, 
realized  the  situation,  applied  his  brakes  and  brought  the  ear  to 
a  speedy  stop. 

There  were  no  passengers  in  the  car  at  the  time.  The  motoneer, 
with  the  assistance  of  others,  lifted  the  unconscious  conductor  from 
the  window  and  laid  him  within  the  car. 

The  distance  from  the  center  line  of  the  car  to  the  post  was  five 
ieet. 

The  distance  from  the  outside  of  the  car  at  the  window  line  to 
the  nearest  point  of  the  post  which  did  the  damage  was  eleven 
inches. 

Ruling. — 'In  thus  projecting  his  head,  neck,  and  upper  part 
of  body  out  of  the  window,  in  spite  of  the  warnings  given  and 
in  spite  of  his  knowledge  of  the  location  of  the  posts  in  the  matter 
of  their  proximity  to  the  passing  cars,  the  conductor  was  guilty  of 
that  degree  of  heedlessness  and  negligence  which,  under  the  well- 
established  rule  of  jurisprudence,  bars  his  recovery. 

The  railway  company  laid  its  tracks  and  put  the  posts  support- 
ing its  trolley  wires  where  directed  to  do  so  by  the  city's  engineer, 
who  had  a  controlling  voice  in  the  matter. 

But  if  the  company  were  at  fault,  and  the  tracks  and  the  posts 
might  have  been  laid  and  placed  so  as  to  have  allowed  of  a  greater 
space  between  passing  cars  and  the  posts,  the  conductor  had  such 
knowledge  of  the  situation,  was  so  well  aware  of  the  danger  at- 
tendant upon  putting  his  head  out  of  the  window,  that  his  act  in 
doing  so  must  be  held  to  have  been  gross  carelessness  and  the 
proximate  cause  of  his  injuries  and  death. 

The  company  required  of  him  no  duty  which  called  for  such  act 
on  his  part.  His  death  by  collision  with  the  post  was  the  result  of 
his  own  fault. 

So  foimd  the  trial  judge  and  we  cannot  but  approve  his  finding. 

Judgment  affirmed. 
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Muntz  V.  Algiers  &  0,  Railway  Co,  et  al. 
(Louisiftiui — Supreme  Court) 

1.  Lluoutt  of  SnoBT  Raiiaoad  Compaitt. —  A  railroad  corporation,  by 
iU  yery  inoorporation  under  the  laws  of  the  State,  assumes  as  one  of 
its  primary  obligaUons  that  it  ^lall  operate  the  road  under  such  con- 
ditions as  to  properly  secure  the  si^ety  of  the  general  public. 

1  NsQUGENT  Operation  bt  Le8seb.i —  It  is  liable  for  injuries  to  persons 
caused  by  the  wrongful  or  negligent  operation  of  the  cars  upon  the 
road,  whether  <^)erated  by  itself  or  by  another  corporation  to  which 
it  had  leased  it. 

(Syllabus  by  the  court.) 

Appkal  by  plaintiff  from  judgment  for  defendants.     Decided  November  30, 
1903.    Reported  111  La.  423,  35  So.  624. 

Statement  of  facts  by  Nioholls,  G.  J. 

Hie  plaintiff  brought  suit  in  the  parish  of  Orleans  against  the  Algiers  ft 
Gretna  Street  Railway  Company  (or  the  Algiers,  McDonoughville  ft  Gretna 
Street  Railway  Company)  and  the  Jefferson  Street  Railway  Company,  seek- 
ing to  recover  from  them  in  solido  the  sum  of  $15,000,  with  legal  interest. 
The  grounds  upon  which  this  demand  was  based  are:  That  the  defendants 
were  corporations  organized  under  the  laws  of  Louisiana,  and  doing  busi- 
ness as  common  carriers  of  passengers  in  the  parish  of  Orleans,  conjointly 
and  separately  operating  horse  cars  between  the  parish  of  Jefferson  and  the 
fifth  district  of  the  parish  of  Orleans;  that  on  or  about  the  27th  of  Decem- 

laability  of  lessor  for  negligence  of  lessee. —  In  the  case  of  Ft.  Worth  Ry. 
Co.  r.  Ferguson,  9  Tex.  Civ.  App.  610,  29  S.  W.  61,  it  was  held  that  a  street 
railway  company  which  has  leased  its  line  cannot  be  thereby  relieved  of  lia- 
bility for  injuries  resulting  from  the  lessee's  negligent  operation  of  the  line. 
And  in  the  case  of  Breslin  t?.  Somerville  Horse  R.  Co.,  145  Mass.  64,  13  N.  E. 
<J5,  it  was  held  that  a  horse  railroad  company,  which,  by  its  charter,  is  made 
liable  for  injuries  to  persons  and  property  caused  by  negligence  or  mismanage- 
ment in  the  operation  of  its  railroad,  cannot  escape  liability  by  leasing  its 
road,  where  neither  the  statute  incorporating  the  company  nor  the  act  of  the 
Legislature  sanctioning  such  lease  indicate  by  their  terms  that  it  was  to  be 
abBoIved  from  liability  by  such  a  course;  and  this  is  so,  although  the  lessee 
tasomes  all  liability,  and  agrees  to  defend  all  suits  brought  against  the  origi- 
nal company,  and  pay  all  judgments  entered  against  it. 

The  rule  in  respect  to  the  liability  of  a  lessor  for  the  negligence  of  its  lessee 
in  the  operation  of  a  street  railroad  is  thus  stated  by  Mr.  Nellis   (Nellis 
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ber^  1901,  about  7  o'clock  in  the  evening,  in  Goldsborough  parish  of  Jef- 
ferson, Idelia  May  Muntz,  the  minor  child  of  the  plaintiff,  aged  about  twelve 
years,  was  knocked  down  and  run  over  by  a  car  owned  and  operated  by  the 
defendants,  so  that  her  neck  and  limbs  were  broken  and  skull  fractured, 
besides  suffering  other  severe  injuries,  from  which,  after  the  most  intense 
jkgony,  she  died  shortly  thereafter;  that  her  death  was  caused  by  the  fault 
And  gross  negligence  of  defendants,  and  by  the  fault  and  negligence  of  the 
driver  in  charge  of  the  car  which  ran  over  and  killed  her,  because  the  defend- 
ants failed  to  provide  'their  car  with  proper  lights,  and  with  proper  appli- 
ances and  means  to  give  signals  and  warning  of  the  approach  of  the  car; 
that  the  track  upon  which  defendants'  car  was  operated  was  of  a  narrow 
gauge,  and  laid  on  the  public  road,  and  his  child  was  lawfully  thereon,  and 
4id  not  know  and  was  not  warned  of  the  approach  of  the  car  by  which  she 
was  knocked  down  and  killed,  and  received  no  warning  either  by  the  car  or 
the  driver  thereof,  and  after  she  was  knocked  down  and  run  over  by  the  car 
the  driver  never  stopped  it,  but  continued  on  his  journey  to  the  terminal  of 
the  road  in  Gretna;  and  the  said  driver,  if  he  had  been  attending  to  his 
duties,  could  have  seen  the  child  and  have  prevented  the  act  which  caused 
her  death,  but  neglected  to  do  so;  and  the  car  was  running  at  an  unlawful 
rate  of  speed  through  the  town  when  it  ran  down,  mangled,  and  killed 
liis  child;  that  the  space  between  the  tracks  of  the  railway  was  generally 
used  by  the  public  as  a  foot  passage,  and  the  child's  injuries  and  her  result- 
ing death  were  not  caused  by  any  fault  on  her  part,  and  her  injuries  and 
death  were  caused  directly  and  solely  by  the  fault  and  gross  negligence  of 
defendants  and  their  employees  and  agents. 

The  Jefferson  Railway  Company  excepted  that  the  court  was  without  juris- 
diction ratione  personWy  as  its  domicile  was  in  the  parish  of  Jefferson,  where 
the  trespass  complained  of  was  alleged  to  have  occurred.  The  exception  was 
sustained,  the  suit  as  to  that  company  was  dismissed,  and  no  appeal  was 
taken  from  the  judgment.  The  Algiers  A  Gretna  Railway  Ck>mpany  excepted 
to  the  petition: 

First.  Because  the  court  was  without  jurisdiction,  and,  should  the  excep- 
tion be  overruled,  that  the  petition  was  contradictory,  self-destructive,  and 

Street  Railroad  Accident  Law,  p.  488)  :  "The  law  seems  to  be  well  settled 
that  a  street  railroad  company,  organized  under  general  laws,  cannot  lease  its 
road  and  franchise  to  another  company,  or  to  an  individual,  without  the  ccmsent 
of  the  Legislature,  so  as  to  relieve  it  from  its  obligation  to  the  public;  and, 
when  a  lease  is  effected  to  another  company,  or  an  individual  without  statu- 
tory authority,  the  law  seems  to  treat  the  lessee  as  the  agent  of  the  railroad 
company,  for  the  purpose  of  determining  controversies  between  the  public  and 
such  company,  and  the  company,  as  well  as  the  lessee,  is  liable  for  injuries 
caused  by  the  negligence  of  the  lessee."  See  also  Ricketts  v.  Birmingham  St. 
Ry.  Co.,  86  Ala.  600,  6  So.  353;  Abbott  v,  Johnstown,  etc.,  R.  Co.,  80  N.  Y. 
27;  Durfee  v,  Johnstown,  etc.,  R.  Co.,  71  Hun  (N.  Y.),  279,  24  N.  Y.  Supp. 
1016;  Fisher  v.  Metropolitan  Elev.  Ry.  Co.,  34  Hun  (N.  Y.),  433. 
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the  allegation  in  the  petition  that  the  Algiers  Railway  Companj  and  the 
Jefferson  Street  Railway  Company  were  "conjointly  and  separately  operate 
isg  horse  cars"  was  without  sense  and  meaning;  that,  as  a  matter  of  fact, 
plaintiff  was  in  poesessicm  of  full  knowledge  concerning  its  relation  to  the 
street  railway  in  question;  that  it  leased  out  said  roadbed  and  tracks  to 
Thomas  Pickles  on  the  7th  of  March,  1903,  and  the  cars  of  said  road  never 
belonged  to  it;  that  Thomas  Pickles  died,  and  his  heirs  sublet  said  road  to 
Peter  Meid  on  the  27th  of  August,  1897,  by  notarial  act  before  Frank  E. 
Bainold,  notary;  that  on  the  23d  of  January,  1899,  he  leased  the  same  to 
Anthony  Rubrich,  and  Anthony  Rubrich,  by  notarial  act  of  the  29th  of  April, 
1899,  sold  his  rights  in  and  to  the  lease  to  the  Jefferson  Railway  Company; 
that  plaintiff  knew  that  the  Jefferson  Railway  Company  was  alone  operating 
the  road;  that  the  petition  disclosed  no  cause  of  action,  because  the  driver 
through  whose  carelessness  it  was  alleged  the  accident  occurred  was  not  and 
never  had  been  in  the  employ  of  the  Algiers  &  Gretna  Railway  Company. 

It  was  subsequently  agreed  between  plaintiff's  attorneys  and  the  attorney 
of  the  Algiers  &  Qretna  Railroad  Company  that  "  the  exception  to  the  juris- 
diction and  the  formal  exception  of  no  cause  of  action  were  waived,"  and  thtf 
tttomey  for  the  latter-named  company  "  agreed  to  try  the  issue  whether 
that  company  was  lessor,  and  whether,  as  lessor,  it  could  be  held  in  any 
manner  for  fhe  accident,  as  raised  by  his  second  exception." 

Evidence  was  accordingly  heard  on  these  issues.  The  district  judge  sus- 
tained the  second  ground  of  exception  filed  by  defendant,  and  rendered  judg- 
OMnt  in  its  favor  and  against  the  plaintiff,  dismissing  his  suit.  Plaintiff 
^pealed. 

The  act  by  which  the  Algiers  &  Oretna  Railroad  Company  was  incorporated 
was  not  in  the  record.  Mr.  Rainold,  as  witness,  states  it  was  incorporated 
on  the  11th  of  February,  1882,  by  act  before  Samuel  Flower,  notary  public; 
that  the  original  franchise  to  run  a  street  railroad  in  Algiers  was  given, 
he  thought,  to  a  syndicate  of  about  fifteen  persons,  whom  he  named;  and 
that  they  transferred  their  right  to  the  Algiers  &  Gretna  Railroad  Company. 

There  is  no  direct  evidence  in  the  record  showing  how  or  from  whom  and 
irhen  that  company  acquired^  or  claimed  to  have  acquired,  otherwise  than 
throng  its  act  of  incorix>ration,  the  right  to  operate  a  railway  for  trans- 
porting freight  and  passengers  outside  of  the  limits  of  the  city  of  New  Orleans 
beyond  and  into  the  parish  of  Jefferson  and  over  its  roads ;  but  there  is  copied 
into  the  transcript  an  ordinance  of  the  police  jury  of  the  parish  of  Jeffer- 
Md  (but  with  nothing  showing  the  date  of  its  passage)  granting  to  the  same 
parties,  who  were  named  by  Mr.  Rainold  as  composing  the  syndicate  to  whom 
the  city  of  New  Orleans  had  made  its  grant,  and  to  their  successors,  trans- 
ferees, and  assigns,  ^e  ri^^t  of  building  and  operating,  from  Algiers,  in  the 
parish  of  Orleans,  to  the  parish  line  of  Jefferson,  a  track  of  railroad  for  the 
^ansportation  of  passengers  and  freight  from  Harvey's  canal,  into  the 
parish  of  Jefferson,  to  the  lower  line  of  that  parish.  However  this  may  be, 
there  is  no  doubt  that  the  Algiers  &  Gretna  Railway  Company  claimed  to 
have  in  some  way  acquired  such  a  right,  inasmuch  as  on  the  7th  of  March, 
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1393,  bj  act  before  Frank  E.  Rainold,  it  leased  for  ten  yeara  to  llMHnaa 
Pickles,  who  waa  one  of  the  parties  named  as  forming  the  qn^dicateB  referred 
to,  **  all  the  franchisee  of  the  Algiers  &  Gretna  Railway  Company,  including 
its  roadbed,  and  the  ri^^t  to  operate  a  railway  for  transporting  frei^t  and 
passengers  between  the  town  of  Gretna,  in  the  parish  of  Jefferson,  and  the 
Fifth  District  of  the  city  of  New  Orleans,  formerly  known  as  Algiers,  and  the 
tracks  as  ladd  between  said  terminals." 

On  the  27th  of  August,  1896,  by  act  before  Rainold,  Mrs.  Henrietta  Cook 
Pickles,  wife  of  Alexander  M.  Halliday,  and  Mrs.  Josephine  £.  Harvey,  widow 
of  Robert  S.  Harvey,  the  heirs  of  Thomas  Pickles,  leased  the  same  proper^, 
under  the  same  description,  to  Peter  Meid,  and,  additionally,  "the  stables 
and  real  estate  situated  on  Bouny  street,  in  the  Fifth  District  of  New 
Orleans,"  together  with  the  cars  then  used  in  the  operation  of  said  Algiers  k 
Gretna  railway,  which  niunbered  five,  and  the  entire  equipment  of  the  road, 
for  the  term  of  five  years,  to  begin  on  the  10th  day  of  September,  1897,  and  to 
end  on  the  9th  of  September,  1902.  The  lessors  simultaneously  sold  and 
transferred  to  the  lessee  the  horses  and  mules  —  seventeen  in  number  — 
they  used  in  the  operation  of  the  Algiers  &  Gretna  Company. 

On  the  23d  of  January,  1899,  by  act  before  Rainold,  notary,  Peter  Meid 
leased  to  Anthony  Rubrich  until  the  9th  day  of  September,  1902,  the  same 
property,  imder  the  samo  description,  which  was  leased  by  the  Algiers  ft 
Gretna  Railroad  Company  to  Thomas  Pickles;  also  the  stables  and  real  eetate 
in  McDonoughville,  in  the  parish  of  Jefferson;  also  all  the  cars  used,  at  the 
time  of  this  lease  to  Rubrich,  in  the  operation  of  the  Algiers  k  Gretna  Rail- 
way Company,  and  the  entire  equipment  of  the  road. 

On  the  29th  of  April,  1899,  by  act  before  Rainold,  notary,  Anthony  Ru- 
brich sold  and  transferred  to  the  Jefferson  Railway  Company  "all  the 
rights  which  he  acquired  by  reason  of  the  notarial  ccmtract  executed  before 
Rainold,  notary,  on  the  23d  of  January,  1899,  to  which  contract  Peter  Meid, 
Anthony  Rubrich,  Ella  Mills,  Mrs.  Josephine  E.  Harvey,  and  Mrs.  A.  M. 
Halliday  were  parties." 

The  Jefferson  Railway  Company  was  ineorporated  by  notarial  act  b^ore 
Rainold,  notary,  on  the  4th  of  April,  1899.  The  purposes  for  whdch  it  was 
incorporated  were  declared  to  be:  "To  acquire  by  lease  the  rig^t  to  operate 
and  maintain  a  railway  system  between  Algiers,  in  the  parish  of  Orleans, 
and  Gretna,  in  the  parish  of  Jefferson;  to  operate  and  maintain  between 
said  terminals  for  the  transportation  of  passengers  and  freight;  and  more 
especially  to  acquire  all  the  right  of  Anthony  Rubrich  under  the  contract 
made  by  him  with  Peter  Meid  and  Mrs.  A.  M.  Halliday,  and  Mrs.  Jo- 
sephine E.  Harvey,  which  contract  was  executed  before  Frank  E.  Rainold, 
notary  public,  on  the  23d  of  January,  1899;  and  that  this  corporation  shall 
have  the  right  to  acquire  such  frandiises,  privileges,  and  properly,  both 
movable  and  immovable,  as  shall  be  necessary  for  its  business  or  incidental 
thereto." 

Gretna  and  McDonoo^ville  are  uninoorpOTated  villages,  situated  in  the 
parish  of  Jefferson,  the  latter  between  Gretna  and  the  upper  line  of  the 
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dty  of  New  OrleanB.  Hm  aoddent  oecunred  in  a  street  of  McDonoughville. 
At  the  time  of  the  acddent  the  onlj  property  owned  by  the  Algiers  &  Oretna 
Railroad  Oompany  were  its  franchise  and  the  road  tracks  of  the  road  be- 
tween Algiers  and  Oretna.  The  railroad  between  Algiers  and  Oretna  was 
being  operated  at  that  time  by  the  Jefferson  Railway  over  the  roadbed  and 
trsdcs  of  the  Algiers 'ft  Oretna  Company  under  its  lease,  but  the  car  which 
ran  oyer  the  diild  belonged  to  it^  and  the  driver  in  charge  of  the  same  was 
<Be  of  its  employees. 

P.  F.  dc  W.  J.  Hennessey,  for  appellant 

Frank  Edward  Rainold,  for  appellees. 

Opinion  by  Nicholls,  C.  J. 

The  theory  upon  which  the  Algiers  &  Gretna  Oompany  claims  to 
have  been  released  from  responsibility  in  the  premises  is  that,  un- 
der the  laws  of  Louisiana,  the  franchises  and  property  of  a  rail- 
road company  can  be  mortgaged  and  sold,  and  that  the  rights 
granted  by  the  city  of  New  Orleans  and  by  the  police  jury  of  the 
parish  of  JeflPerson  to  the  syndicates  mentioned  —  and  which 
rights  that  company  acquired  —  were  by  their  express  terms  as- 
signable in  character,  and  that,  being  such,  the  company  had  the 
ri^t  to  make  the  lease  it  did ;  that  by  so  leasing  it  was  released 
from  all  obligations  resulting  from  the  negligent  operation  of  the 
road,  the  leasing  company  being  alone  responsible. 

They  cite  in  support  of  their  position  articles  2317  and  2679  of 
the  Civil  Code;  Pierce  Railroads,  283,  284;  23  Am.  &  Eng.  Encyc. 
of  Law  (2d  ed.),  p.  786 ;  Mahoney  v.  Atlantic  R.  Co.,  63  Me.  68 ; 
DUchett  V.  Spuyten,  67  N.  Y.  425 ;  Norton  v.  Wiswall,  26  Barb. 
618;  Virginia  Midland  v.  Washington  (Va.),  10  S.  E.  927,  7  L. 
R  A.  344 ;  Hart  v.  N.  0.  &  C.  B.  Co.,  4  La.  Ann.  262 ;  McDorudd 
V.  Railway  Co.,  47  La.  Ann.  1440,  17  So.  873 ;  McConnell  v. 
Lemley,  48  La.  Ann.  1438,  20  So.  887,  34  L.  R  A.  609,  55  Am. 
St  Rep.  319 ;  Thompson  v.  Batterer,  106  La.  37,  29  So.  483 ; 
Farmer  v.  Myles,  106  La.  333,  30  So.  858 ;  Ooodwyn  v.  Bodcaw 
Lumber  Co.  (La.),  34  So.  74. 

The  plaintiffs  refer  to  Morawetz  Corp.  Laiw,  1120;  York  A  M. 
Line  B.  Co.  v.  Winans,  17  How.  30, 15  L.  Ed.  27 ;  Bailroad  Co.  v. 
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Brown,  17  Wall.  446,  460,  21  L.  Ed.  675 ;  Thomas  v.  Railroad  Co., 
101  U.  S.  71,  25  L.  EA  950;  Oregon  R.  Co.  v.  Oregonian  R.  Co., 
130  U.  S.  1-39,  9  Sup.  Ct.  409,  32  L.  EA  837;  Central  Tranap. 
Co.  V.  Pullman  Car  Co.,  139  U.  S.  24, 11  Sup.  Ot.  478,  35  L.  EcL 
55 ;  Wym>a/n  v.  Railroad  Co.,  46  Me.  162 ;  Middlesex  R.  Co.  v.  Boa- 
ion  <&  Chelesa  R.  Co.,  115  Mass.  347;  Braslvn  v.  Sommerville 
Horse  R.  Co.,  145  Mass.  64,  13  K  E.  65 ;  Davis  v.  Old  Colony 
R.  Co.,  131  Mass.  268,  276,  41  Am.  Eep.  221 ;  Commonwealth  v. 
Smith,  10  Allen,  455,  87  Am.  Dec.  672 ;  Railroad  Co.  v.  Whipple, 
22  111.  105 ;  Ahhott  v.  Johnstown  R.  Co.,  80  N.  Y.  27,  36  Am. 
Rep.  572 ;  Freeman  v.  Railroad  Co.,  28  Mum.  444, 10  N.  W.  594; 
Macon  <&  A.  R.  Co.  v.  Mayes,  49  Ga.  355,  15  Am.  Rep.  678. 

Referring  to  the  authorities  cited  by  the  parties  in  23  Am.  & 
Eng.  Encyc.  of  Law  (2d  ed.),  pp.  784,  785,  under  the  title  "  Rail- 
roads," we  find  that  different  rules  have  been  adopted  in  different 
jurisdictions  as  to  the  effect  upon  the  legal  liability  of  a  railroad 
company,  which  had  made  a  lease  of  its  road,  for  the  negligent 
operation  of  the  samje  by  its  lessee.  The  first  rule  and  the  line  of 
decisions  supporting  it  are  found  on  page  784  of  that  work  under 
the  heading  "  Negligent  Operation  by  Lessee  — (aa)  Rule  Hold- 
ing Lessor  Liable." 

The  second  rule  and  decisions  supporting  it,  on  page  785,  under 
the  heading  "(bb)  Rule  Denying  Liability  of  Lessor." 

Under  the  first  of  these  headings  it  is  said :  ''  There  is  a  sharp 
conflict  of  authority  as  to  whether  a  lessor  of  a  railroad  is  liable  for 
injuries  to  persons  or  property  caused  by  the  wrongful  or  negligent 
acts  or  omissions  of  the  lessee  in  the  operation  of  the  road,  so  dis- 
tinguished from  the  nonperformance  of  a  duty  which  the  lessor^s 
charter  or  the  general  law  imposes  primarily  upon  the  lessor. 
There  is  one  line  of  decisions  holding  that  the  proper  operation  of 
the  road  so  as  to  avoid  injury  to  third  persons  is  one  of  the  duties 
imposed  by  the  charter  of  the  proprietary  company,  and  that  it 
cannot  escape  such  duty  and  the  corresponding  liability  by  leasing 
its  road  to  another,  but  that  the  lessor  is  liable  to  any  person  who 
may  be  injured  by  the  negligence  or  wrongful  act  of  the  lessee  in 
operating  the  leased  road,  imless  the  charter  or  statute  authorizing 
the  lease  exempts  the  lessor  from  such  liability.  The  theory  of 
these  cases  is  not  that  the  lessee  is  to  be  regarded  as  the  agent  or 
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servant  of  the  lessor^  but  that  public  policy  forbids  a  railroad  com- 
pany thus  to  divest  itself  of  its  legal  responsibility  without  legis- 
lative authority." 
Under  the  second  heading  it  is  said : 

"  Opposed  to  the  rule  just  stated  is  a  line  of  cases  holding  that  legislative 
authority  to  lease  a  railroad  implies  an  exemption  of  the  lessor  from  liability 
tor  the  acts  of  its  lessee,  and  that  when  a  company  had  leased  its  road, 
and  the  lessee  is  in  exdusiye  possession  and  control  under  the  lease,  no  lia- 
bility attadies  to  the  lessor  for  any  negligent  or  wrcmgful  conduct  of  the 
Isisee  or  its  servants  whereby  third  persons  are  injured." 

We  have  said  that  the  act  of  incorporation  is  not  in  the  record, 
but  the  whole  course  taken  in  the  case  justifies  us  in  assuming 
that  it  is  a  street  railroad  company  created  legally  by  notarial  act 
for  the  purpose  of  constructing  and  operating  a  railroad  for  the 
transportation  of  freight  and  passengers  for  the  public  benefit  from 
Gretna,  in  the  parish  of  Jefferson,  to  that  portion  of  the  city  of 
New  Orleans,  parish  of  Orleans,  lying  on  the  right  bank  of  the 
Mississippi  river,  known  as  "Algiers." 

When  the  incorporators  of  that  corporation  availed  themselves 
of  the  general  law  to  create  that  corporation,  they  acquired  for  the 
corporation  so  created  certain  legal  rights  and  privileges.  They 
also  bound  the  corporation  to  the  performance  of  certain  acts,  and 
subjected  it  and  its  property  to  certain  duties  and  obligations  in 
behalf  of  the  general  public.  The  corporation  so  created  became 
bound  to  an  acquisition  of  a  right  of  way,  and  the  construction 
thereon  over  it  of  a  roadbed  and  tracks,  and  the  operation  of  cars 
upon  the  same,  under  such  conditions  as  to  properly  secure  the 
safety  of  the  general  public.  It  became  subjected  to  gtiosi-public 
corporation  to  just  and  proper  legal  control  and  regulation.  These 
were  primary  obligations  on  its  part,  resulting  directly  ipso  facto 
from  its  incorporation ;  and  from  those  obligations  toward  the  pub- 
lic it  could  not  free  itself  purely  at  its  own  will  by  contracts  made 
with  third  parties.  It  might  be  true  that,  so  long  as  the  corpora- 
tion remained  entirely  inactive,  it  could  not  be  forced  into  the 
active  performance  of  these  duties  by  way  of  mandamus,  and  that 
the  remedy  for  nonuser  would  be  by  way  of  forfeiture  through  the 
State  authorities;  but  when  it  took  action  under  its  act  of  incor- 
poration—  acquired  a  right  of  way,  constructed  a  roadbed  and 
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track  upon  it,  and  placed  the  railroad  into  active  operation  — '  it 
placed  itself  in  a  position  where  it  could  no  longer  deal  with  matters 
as  it  might  itself  think  proper,  in  disregard  of  the  primary  obli- 
gations which  it  had  come  under  at  and  by  its  creation  and  in  favor 
of  the  general  public.  The  various  acts  of  acquisition  of  property 
and  secondary  franchises  by  the  corporation,  in  necessary  aid  of  the 
purposes  and  objects  of  its  creation,  impressed  upon  the  rights 
and  property  and  secondary  franchises  so  acquired,  in  favor  of  the 
general  public,  certain  rights  which  it  was  not  free  to  of  itself  set 
aside  or  disregard.  The  corporation,  through  these  acquisitions, 
became  owners  of  the  property;  but  by  the  very  tenure  of  the 
character  of  this  ownership  the  public,  as  well  as  itself,  acquired 
an  interest  therein.  Its  ownership  was  not  in  one  sense  an  ab- 
solute ownership,  giving  the  corporation  an  unrestricted  power  of 
use  and  disposition,  but  an  imperfect  ownership,  where  the  power 
of  use  and  disposition  were  held  in  check  and  controlled  by  the 
rights  of  the  general  public  and  the  obligations  of  the  corporation. 

The  right  of  a  corporation  to  acquire  property  in  aid  of  the 
objects  of  the  incorporation  is  not  a  criterion  of  the  right  of  the 
corporation  to  use  and  dispose  of  it  Where  the  rights  of  property 
are  successively  acquired  in  aid  of  the  objects  of  the  corporation, 
they  become  fused,  consolidated,  or  merged  into  an  entirety  to 
carry  out  the  public  purposes  for  which  they  were  acquired,  and 
the  corporation  is  not  permitted  thereafter  at  its  own  mere  volition 
to  separate  them  and  to  divert  them  from  those  purposes. 

Defendant's  argument  that,  because  the  law  allows  the  property 
and  franchises  of  a  corporation  to  be  mortgaged,  and  to  be  sold 
in  foreclosure  of  the  mortgage,  it  must  be  taken  to  have  author- 
ized the  leasing  of  the  same  by  the  corporation,  as  the  power  to 
mortgage  is  much  the  broader  and  more  extensive  power  of  the 
two,  and  the  maxim  that  the  less  is  included  in  the  greater  ap- 
plies, is  not  well  founded.  The  two  powers  are  not  in  the  same 
line,  but  are  distinct  from  each  other,  and  it  is  error  to  reason 
from  that  standpoint.  Besides,  the  precise  circumstances  under 
which  the  property  and  franchises  are  authorized  to  be  mortgaged 
are  fixed,  and  there  existed  no  such  condition  of  things  in  tliis 
case  as  would  have  authorized  a  mortgage,  still  less  a  lease. 

Defendant  urges  that  the  rights  which  it  acquired  by  transfer 
from  the  syndicates  were  by  their  terms  and  on  their  face  as- 
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fiignable^  and  in  leasing  the  road  they  simply  exercised  a  right 
granted  in  their  act  of  purch^ise  of  the  rights.  It  is  true  that,  in 
so  far  as  the  city  of  New  Orleans  and  the  police  jury  of  the  parish 
of  Jefferson  were  concerned,  they  each  agreed  that  the  rights  and 
privileges  which  they  consented  to  in  favor  of  the  original  grantees 
could  and  should  pass  to  their  assigns  and  successors.  Possibly 
the  city  of  New  Orleans  and  the  parish  of  Jefferson  might  be  held 
to  that  consent,  but  we  are  not  dealing  now  with  what  both  or  either 
of  those  corporations  would  have  the  right  to  object  to  in  the  prem- 
ises. Again,  the  consent  of  the  city  and  the  parish  of  Jefferson 
that  the  grant  of  a  right  of  way  for  a  railroad  through  the  streets 
of  Algiers  should  in\ire  to  the  benefit  of  the  assignees  or  successors 
of  the  original  grantee  contemplated  that  all  of  the  rights  and  fran- 
chises of  the  road  should  pass  as  an  entirety,  and  in  the  interests  of 
the  public,  to  those  assigns  or  successors.  They  agreed  to  the 
transmissibility  of  their  consent  to  them,  but  not  to  a  divisibility 
of  the  franchises.  The  franchises,  rights,  and  obligations  of  the 
Algiers  &  Gretna  Bailroad  Company  as  a  gt^o^public  railroad 
were  not  created  by  the  action  of  the  police  jury  of  the  parish  of 
Jefferson.  Neither  the  city  of  New  Orleans  nor  the  police  jury 
of  Jefferson  could  alter  rights  and  obligations  which  sprang  from 
and  were  fixed  by  the  lawmakers.  The  effect  of  the  doctrine  con- 
tended for  by  the  defendant  would  be  to  permit  six  persons,  created 
a  corporation  with  special  rights  and  privileges,  but  subjected  to 
special  duties  and  obligations  to  the  public,  after  acquiring  prop- 
erty and  placing  itself  in  position  to  carry  out  its  functions,  itself 
to  free  the  corporation  and  its  property  from  all  liability  to  the 
public,  and  abandon  the  perforjnance  of  any  of  its  duties,  while 
owning  its  franchises  and  property,  by  the  simple  process  of  making 
a  lease  to  third  parties  by  a  contract  which  would  confer  upon  the 
corporation  rights  against  its  lessee  which  would  prime  any  to  be 
acquired  by  third  parties  for  torts  committed  by  the  lessee  through 
the  faulty  and  negligent  operation  of  the  road.  No  such  result 
oould  have  been  intended  by  the  Legislature.  Rights  transmis- 
sible or  assignable  quoad  one  of  the  parties  to  a  contract  are  not 
necessarily  so  as  to  the  other. 

It  is  a  general  rule  that  when  a  person,  whether  natural  or 
artificial,  has  come  under  obligations  to  a  third  person,  he  cannot 
free  himself  from  the  same  by  contract  by  delegating  to  another  the 
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performance  of  these  obligations,  and  changing  debtors.  The  pres- 
ent action  is  not  one  by  which  a  party  holding  contractual  relations 
with  a  lessee  seeks  to  extend  the  obligations  of  his  contract  beyond 
the  person  with  whom  he  has  contracted  over  to  the  lessor,  but  one 
ex  delicto  brought  by  a  third  party  who,  prior  to  the  injuries  re- 
ceived complained  of,  was  a  stranger  to  the  lessee. 

In  the  case  of  McConnell  v.  Lemley,  48  La.  Ann.  1438,  20  So. 
887,  34  L.  E.  A.  609,  55  Am.  St.  Rep.  319,  cited  by  defendant, 
there  was  no  corporation  involved.  The  issue  was  whether  a  pri- 
vate individual,  owning  a  building  which  he  had  leased,  could  be 
held  responsible  for  damages  caused  by  the  acts  of  the  lessee.  The 
owner  of  the  building  is  liable  to  the  public  under  certain  circum- 
stances, and  when  so  liable  he  is  not  released  from  liability  by 
reason  simply  of  the  property  being  (at  the  time  that  damage  com- 
plained of  was  received)  under  lease.  In  that  case  the  court  was  of 
opinion  that  the  damages  received  were  not  due  to  a  violation  of  the 
lessor's  primary  obligation.  Had  they  been,  a  diflFerent  result 
would  have  been  reached.  A  private  individual's  obligation  to  the 
public  is  much  more  restricted  than  is  that  of  a  public  railroad  cor- 
poration. Ooodwyn  v.  Bodcaw  Lumber  Co.  presented  questions 
different  from  those  raised  here.  That  company  was  not  a  public 
railroad  corporation,  but  a  lumber  company  owning  a  logging  track 
road  used  only  in  connection  with  its  own  business.  It  did  not 
lease,  but  sold  outright,  a  part  of  its  property  which  it  did  not 
care  any  longer  to  retain  the  ownership  of.  Some  of  the  stock- 
holders were  inclined  to  convert  the  private  railroad  into  a  public 
one  by  the  procuring  of  public  railroad  franchises ;  others  were  not 
inclined  to  do  so.  The  result  was  that  the  road  in  question,  being 
the  private  property  of  the  corporation,  was  sold  to  certain  of  the 
stockholders  as  individuals,  who  thereupon  organized  as  a  public 
railroad  corporation,  and  were  operating  it  as  such  when  the  acci- 
dent complained  of  occurred. 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  er- 
roneous, and  for  the  reasons  herein  assigned  it  is  hereby  ordered, 
adjudged,  and  decreed  that  said  judgment  be,  and  the  same  is, 
hereby  annulled,  avoided,  and  reversed,  and  that  the  cause  be  rein- 
stated on  the  docket  of  the  civil  District  Court  for  the  parish  of 
Orleans,  and  this  cause  be  remanded  to  that  court  for  further 
proceedings  according  to  law. 
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Eichom  v.  New  Orleans  d  C.  R.,  Light  £  Power  Co. 
(Louisiana  —  Supreme  Court.) 

1.  DANGEBors  Cbossutg;   Extba  Pbbcautioitb. —  If  a  railroad  company,  in 

the  management  of  its  traffic,  causes  unusual  peril  to  trayelers,  it  shall 
meet  such  peril  by  corresponding  precauti(ms.  So,  where  the  crossing 
is  especially  dangerous  on  account  of  its  locality  or  mode  of  construc- 
tion, or  because  the  yiew  is  restricted  or  the  track  is  curved,  it  is  the 
duty  of  the  company  to  exercise  such  care  and  take  such  precautions 
as  the  dangerous  nature  of  the  crossing  requires.  If  the  city  council 
fails  to  pass  ordinances  called  for  by  existing  conditions,  the  com- 
pany should,  of  its  own  motion,  make  a  regulation  to  that  effect,  and 
notify  their  employees;  but  the  latter  are  held,  without  notice,  to  have 
had  knowledge  of  the  visible  dangerous  conditions,  and  bound,  without 
specific  directions,  to  take  the  steps  necessary  for  the  public  safety. 

2.  Knugkitcb  in  not  Taking  Pboper  PttBCAunoNa —  Where  trainmen  have 

reason  to  believe  there  are  persons  in  exposed  positions  on  the  tracks, 
as  over  unguarded  crossings  in  populous  districts  in  cities,  or  where 
the  public  are  wont  to  cross  with  such  frequency  and  numbers  as  to  be 
known  to  them,  they  will  be  held  to  a  knowledge  of  the  probable  con- 
sequences of  not  taking  proper  care  and  precautions,  and  their  employees 
will  be  responsible  for  injuries  received  in  consequence  thereof,  notwith- 
standing there  was  negligence  on  the  part  of  the  person  injured,  and 
no  fault  on  the  part  of  the  servant  after  seeing  the  danger. 

Care  at  dangerous  street  crossings. —  At  a  street  crossing  a  street  car  has 
no  paramount  right  of  way  over  vehicles  and  pedestrians ;  the  car  has  a  right 
to  cross^  and  must  cross  the  street ;  and  a  vehicle  or  pedestrian  has  the  right 
to  cross  and  must  cross  the  railroad  track.  The  right  of  each  must  be  exer- 
cised with  due  regard  to  the  right  of  the  other,  in  a  reasonable  and  careful 
manner,  and  so  as  not  imreasonably  to  abridge  or  interfere  with  the  rights 
of  the  other.  O^eil  v.  Dry  Dock,  etc.,  R.  Co.,  129  N.  Y.  125,  130,  29  N.  E.  84. 
The  railroad  company  must  recognize  and  respect  the  equal  rights  of  all 
others,  and  cause  its  servants  who  operate  the  cars  to  exercise  the  care  which 
the  increased  danger  arising  from  the  travel  at  street  crossings  demands,  and 
others  using  the  street  must  take  all  reasonable  and  proper  precautions  to 
avoid  accidents.  Nellis  Street  Railroad  Accident  Law,  p.  270.  See  also 
Strutzel  V.  St.  Paul  City  R.  Co.,  47  Minn.  643,  59  N.  W.  690;  Winters  t?. 
ICansas  City  Cable  Ry.  Co.,  99  Mo.  509,.  12  S.  W.  652;  McClain  v.  Brooklyn 
City  R.  Co.,  116  N.  Y.  459,  22  N.  E.  1062  (holding  that  a  street  railway  com- 
pany has  no  right  to  so  occupy  the  street  and  use  the  same  with  its  cars  as 
to  make  it  extremely  dangerous  to  cross  the  street  at  all  times) . 

Person  injured  while  standing  at  crossing  between  doable  tracks.—  A  person 
is  not  guilty  of  contributory  negligence  as  matter  of  law,  who,  while  standing 
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3.  Standing  Between  Double  Teaoks.— The  general  public  are  not  called 
upon  to  know  or  take  in  at  a  glance  that  the  space  between  parallel 
tracks  in  a  city  is  not  wide  enough  to  afford  protection  to  persons 
standing  on  that  space,  or  to  know  the  length  and  width  of  the  ears 
used  upon  the  road.  A  person  has  the  right  to  assume  that  the  width 
is  sufficient,  and  to  assume  that  it  was  not  likely  that  two  cars  wouU 
pass  each  other,  moving,  while  he  was  in  that  position. 

(Syllabus  by  the  court.) 

Afpbax  by  defendant  from  judgment  for  plaintiff.     Decided  February  20, 
1004.     Reported  112  La.  236,  36  So.  335. 

Dart  &  Keman,  for  appellant 

Oeorge  Joseph  Untereiner  and  Benjamin  Bice  Forman,  for 
appellee. 

Opinion  by  Nioholls,  O.  J. 

The  plaintiff,  as  widow  of  Ludwig  Eichom,  seeks  in  this  ac- 
tion to  recover  from  the  defendant  the  sum  of  $50,000,  with  legal 
interest,  because,  as  she  alleged,  through  its  negligence,  unskillful- 
ness,  and  want  of  care  in  laying  its  tracks  on  Baronne  near  Canal 
street,  and  operating  its  cars  at  said  place  on  the  29th  of  January, 
1902,  it  killed  her  husband,  who  was  lawfully  upon  the  public 
streets  at  that  place,  and  without  fault  or  negligence  on  his  part 

She  alleged  in  her  petition  that  the  tracks  were  laid  at  the  place 
for  much  narrower  cars,  and,  since  the  tracks  were  laid,  the  said 

on  a  crosswalk  in  the  space  between  two  lines  of  tracks  of  a  street  railroad, 
waiting  to  board  a  south-bound  car,  then  at  the  other  crossing  of  the  street 
in  which  he  is  standing,  is  struck  by  a  north-bound  car,  which,  at  the  time 
he  took  this  position,  he  saw  standing  a  block  away,  and  which  he  did  not 
look  at  again,  where  the  driver  of  a  north-bound  car,  although  he  could  see 
the  situation,  failed  to  obey  the  rule  of  the  company  requiring  him,  under 
such  circumstances,  to  reduce  the  speed  of  his  car,  or  stop.  Boentgen  r.  N.  Y. 
&  H.  R.  Ck).,  36  App.  Div.  (N.  Y.)  460,  66  N.  Y.  Supp.  847.  A  person  stand- 
ing in  the  narrow  passageway  between  tracks,  from  which  passengers  are 
accustomed  to  board  cars,  for  the  purpose  of  boarding  a  car  then  on  the  track, 
has  the  right  to  assume  that  he  will  not  be  injured  by  an  incoming  car  oo 
another  tracks  and  a  slight  inattention  on  his  part  should  not  relieve  the 
company  from  liability  for  the  negligence  of  a  motorman ;  such  a  person  struck 
by  an  electric  car  coming  up  from  behind  does  not  come  within  the  rule  re- 
quiring one  to  look  and  listen.  Conway  t?.  New  Orleans,  etc.,  R.  Co.,  51  La. 
Ann.  146,  24  So.  780. 
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company  had  bought  and  operated,  and  did  on  the  29th  of  January, 
1902,  operate  at  that  place,  cars  much  too  wide  for  the  space  be- 
tween the  tracks  —  a  fact  unknown  to  Ludwig  Eichom,  and  not 
noticeable  by  an  ordinary  observer,  but  which,  in  the  interest  of 
the  public  safety,  and  with  its  engineers  and  instruments  of  pre- 
cision, operating  electric  cars  through  the  populous  streets  of  this 
city,  it  was  bound  to  know  and  guard  against,  and  a  reasonable 
care  for  the  lives  of  the  people  required  it,  when  it  adopted  the 
wider  cars,  and  made  it  the  duty  of  the  company,  to  increase  the 
space  between  the  tracks. 

(2)  It  was  negligent  in  the  selection  and  employment  of  youths, 
too  youthful  and  inexperienced,  and  careless  motoneers  in  the 
operation  of  its  cars,  which  caused  the  death  of  Ludwig  Eichom. 

(3)  On  the  day  in  question  he  was  crossing  Baronne  street  at 
the  usual  place,  near  Canal  street^  and  his  way  was  stopped  by  a 
car  standing  across  the  passage,  and  while  he  was  standing  in  what 
appeared  to  be  a  perfectly  safe  place,  waiting  for  the  car  which 
obstructed  his  passage  to  go  forward,  another  car  of  said  defendant 
company,  coming  in  the  opposite  direction,  carelessly  and  negli- 
gently, and  without  warning  of  its  approach,  and  when  the  moto- 
neer  ought  to  have  waited  until  the  other  car  had  passed,  came  on, 
and  rolled  and  crushed  the  said  Ludwig  Eichom  between  the  said 
two  cars,  when  he  was  not  on  the  track  of  either,  but  between  the 
two,  where  he  had  a  right  to  be,  and  to  suppose  he  was  perfectly 
safe. 

Culpable  n^ligence  may  be  inferred  from  the  action  of  a  gripman  in  run- 
ning a  street  car  in  a  city  at  a  rapid,  but  not  unlawful,  speed,  past  a  street 
crossing  at  which  a  car  on  another  track  bound  in  the  opposite  direction  is 
discharging  passengers,  whose  view  of  the  approaching  car  is  necessarily  ob- 
rtructed.  Chicago  City  Ry.  Co.  v,  Robinson,  127  111.  9,  18  N.  E.  772,  11  Am. 
^.  Rep.  87,  4  L.  R.  A.  126. 

A  person  who,  while  standing  between  the  double  tracks  of  a  street  railway, 
where  there  is  sufficient  room  to  insure  her  safety  from  cars  passing  in  either 
<iirection,  and,  being  intent  on  observing  a  car  coming  from  one  direction,  steps 
back  in  front  of  another  car,  coming  from  another  direction,  and  only  ten  or 
fifteen  feet  away,  without  observing  it,  and  is  struck  and  injured,  is  guilty  of 
ocmtributory  negligence,  and  cannot  recover.  Bailey  v.  Market  St.  Cable  R. 
Co.,  110  CaL  320,  42  Pac.  914. 

See  also  Mulligan  v.  Third  Ave.  R.  Co.,  2  St.  Ry.  Rep.  792,  89  App.  Div. 
(N.  Y.)  207,  85  N.  Y.  Supp.  791. 
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The  motoneer  ought  herein  to  have  been  warped  by  the  officers 
of  the  danger  of  rolling  a  car  at  that  place  alongside  of  one  on  the 
separate  parallel  track^  which  had  not  been  done,  or  done,  he  negli- 
gently disregarded  the  safety  of  Ludwig  Eichom. 

The  said  company  could  have  prevented  the  injury,  and  did  not 
do  so.  Ludwig  Eichom  was  so  crushed  by  the  said  two  cars  that 
he  suffered  great  pain  in  body  and  mind  for  two  days  and  then 
died.  Five  thousand  dollars  is  claimed  for  his  own  sufferings,  and 
$45,000  for  petitioner's  loss  of  his  comfort  and  support  He  was, 
previous  to  his  negligent  killing  by  defendant,  in  good  health,  and 
had  a  life  expectancy  of  forty  years,  and  his  earnings  were  about 
$3,000  a  year.  In  view  of  the  premises,  petitioner  prayed  that 
the  said  New  Orleans  &  CarroUton  Railroad,  Light  &  Power 
Company  be  cited  to  appear  and  answer,  and  be  condemned  to  pay 
petitioner  $60,000  damages,  with  5  per  cent,  interest  from  judicial 
demand,  and  for  costs,  general  relief,  and  trial  by  a  jury. 

Defendant  excepted  that  plaintiff's  petition  was  vague,  general, 
and  indefinite,  and  disclosed  no  just  and  legal  cause  of  action,  and 
the  suit  should  be  dismissed.    The  exceptions  were  overruled. 

The  defendant  then  answered,  pleading  first  the  general  issue. 
It  denied  that  it  was  in  any  way  liable  for  the  injuries  alleged  to 
have  been  received  by  the  husband  of  plaintiff,  and  averred  that, 
if  plaintiff's  said  husband  was  injured,  as  claimed  in  the  petition, 
it  was  not  through  the  fault  and  negligence  of  respondent,  or  any  of 
its  agents,  servants,  or  employees,  but,  on  the  contrary,  was  entirely 
through  the  fault,  negligence,  and  gross  want  of  care  of  the  plain- 
tiff's said  husband ;  but  in  the  event  it  should  be  shown  there  was 
a  question  of  negligence,  respondent  pleaded  that  the  said  hus- 
band was  guilty  of  contributory  negligence. 

Plaintiff,  with  leave  of  the  court,  filed  a  supplemental  petition  in 
which  she  alleged  that  she  had  been  informed  and  believed,  and 
so  averred,  that  since  the  filing  of  her  suit  the  New  Orleans  Rail- 
ways Company,  a  corporation  doing  business  in  this  city,  had  ac- 
quired all  the  property  of  the  New  Orleans  &  CarroUton  Railroad, 
Light  &  Power  Company,  and  had  assumed  all  of  its  liabilities, 
among  which  was  petitioner's  right  to  damages. 

That  she  reiterated  and  reaffirmed  all  the  allegations  of  her 
original  petition  herein  fiiled. 
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She  prayed  that  the  New  Orleans  Railways  Company  be  cited ; 
that  petitioner  have  judgment  against  it  in  solido  with  the  New 
Orleans  &  CarroUton  Railroad,  Light  &  Power  Company,  with  5 
per  cent,  interest  per  annum  from  judicial  demand,  and  costs,  and 
for  general  relief. 

The  court  ordered  the  New  Orleans  Railways  Company  to  be 
made  a  party  defendant  and  cited. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict  for 
plaintiff  in  the  sum  of  $25,000,  with  legal  interest  from  judicial 
demand. 

Defendant  unsuccessfully  applied  for  a  new  trial. 

The  court  rendered  judgment  upon  the  verdict  and  in  favor  of 
the  plaintiff  against  the  New  Orleans  &  CarroUton  Railroad,  Light 
&  Power  Company  for  the  sxmi  of  $25,000,  with  legal  interest ' 
from  judicial  demand,  and  defendant  appealed. 

Li  110  La.  634,  34  So.  667,  will  be  found  reported  the  case  of 
Schwartz  v.  New  Orleans  &  C.  R.  Co.,  an  action  sounding  in 
damages  against  the  defendant  in  that  case  for  injuries  received 
by  the  plaintiff  by  being  caught  and  crushed  between  two  cars 
which  were  being  operated  by  the  defendant  company  on  Baronne 
street,  in  New  Orleans,  near  its  intersection  with  Canal ;  the  cars 
moving  in  opposite  directions  on  distinct  tracks.  The  facts  of  the 
case  are  fully  set  out,  and  a  diagram  showing  the  situation  of  the 
railroad  tracks  at  and  near  the  spot  where  the  injury  was  received 
will  be  found  annexed  to  the  opinion  of  the  court.  The  injury  to 
Ludwig  Eichom  which  resulted  in  his  death,  and  which  gave  rise 
to  the  present  litigation,  was  received  by  him  at  the  same  place, 
and  under  very  similar  circumstances.  The  defendant  company 
operates  electric  cars  from  a  point  on  Canal  street  near  the  Missis- 
sippi river  to  Baronne,  and  thence  up  Baronne  street  to  the  upper 
part  of  the  city.  The  company  has  double  tracks  on  the  neutral 
ground  on  Canal  street  and  also  double  tracks  on  Baronne  street. 
The  connection  of  the  tracks  upon  these  two  streets  is  made  by 
curved  tracks  crossing  Canal  street  at  Baronne.  One  of  the  com- 
pany's tracks  on  Canal  is  on  the  upper  or  right-hand  side  of  the 
neutral  ground  as  one  faces  the  Mississippi  river,  and  the  other  on 
the  lower  side  of  the  neutral  ground.  The  cars  conveying  passen- 
gers from  the  upper  part  of  the  city  pass  down  upon  the  right-hand 
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track  on  Baronne  street,  cross  Canal  street  on  a  sharp  curve  to  the 
upper  side  of  the  neutral  ground  on  Canal,  and  pass  on  to  the  end 
of  the  line,  near  the  river.  At  that  point  they  cross  to  the  track 
on  the  lower  side  of  the  neutral  ground,  and  pass  toward  the  rear  of 
the  city  upon  that  track,  until  they  reach  Baronne.  They  then 
cross  Canal  street  upon  a  wide  curve  to  the  intersection  of  Baronne 
and  Canal  streets,  and  proceed  to  the  upper  part  of  the  city  on  the 
track  opposite  to  that  on  which  they  had  gone  down. 

The  curved  tracks  by  which  the  tracks  on  Baronne  street  connect 
with  those  on  Canal  street  begin  upon  the  crossing  at  the  intersec- 
tion of  these  two  streets,  upon  which  pedestrians  cross  from  one 
side  of  Baronne  street  to  the  other.  Baronne  at  that  point  is  one 
of  the  busiest  streets  in  the  city.  Hundreds  of  persons,  if  not  thou- 
sands, cross  there  each  day,  and  the  street  there  is  frequently 
blocked  by  vehicles.  The  tracks  on  Baronne  street,  even  when  thej 
are  parallel  to  each  other,  are  too  close  together  to  enable  a  person 
to  stand  safely  upon  the  space  between  the  two,  and,  should  a 
person  be  standing  at  the  point  where  the- curves  upon  the  cross- 
ing commence  at  the  time  when  two  moving  cars  pass  each  other 
there,  he  would  meet  with  almost  certain  death,  as,  in  passing,  the 
ends  of  the  moving  cars  swing  toward  each  other,  and  block  the 
way  up  upon  the  upper  side. 

The  tracks,  when  they  were  laid,  were,  even  with  the  cars  then  in 
use,  traps,  to  all  persons  not  having  knowledge  of  the  exact  situ- 
ation; and  the  danger  had  been  made  much  greater  for  several 
years  past  than  it  was  before,  as  wider  and  longer  cars  have  been 
substituted  for  those  formerly  used. 

A  street  railway  company  accepting  a  franchise  to  operate  cars 
upon  tracks  so  dangerously  laid  at  points  very  menacing  to  hu- 
man life  was  bound  to  know  of  the  risks  it  was  assuming,  and  the 
duties  and  burdens  it  was  taking  upon  itself.  It  is  no  answer  for 
it  to  say  that  it  could  not  control  the  city  oflScers  and  authorities  in 
its  placing  of  the  tracks.  There  was  no  obligation  on  its  part 
to  engage  in  the  business  at  all,  and,  if  it  thought  proper  so  to  do, 
in  view  of  and  in  spite  of  the  attendant  responsibilities,  it  could 
not  avoid  the  legal  consequences  of  a  failure  on  its  part  to  meet  the 
requirements  resulting  from  the  exact  situation.  Not  only  was 
the  company  itself  held  to  a  knowledge  of  the  dangerous  situation 
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of  afFairs,  but  the  conductors  and  the  motormen  upon  the  cars 
were  also  bound  to  know  this.  It  required  no  notice  to  them  from 
the  officers  of  the  company  of  this  fact,  for  this  matter  was  con- 
Ftantlj  and  directly  before  their  eyes.  The  danger  of  the  situation 
in  respect  to  this  crossing  had  been  additionally  demonstrated  and 
brought  home  to  the  company  by  the  accident  to  Schwartz.  In  the 
Schwartz  case  this  court  quoted  approvingly  from  Elliott  Roads  & 
Streets  (2d  ed),  pp.  866,  791,  to  the  following  eflFect :  "  If  a  rail- 
road company,  in  the  management  of  its  traffic,  causes  unusual 
peril  to  travelers,  it  should  meet  such  peril  by  corresponding  pre- 
cautions. So,  where  the  crossing  is  especially  dangerous  to  travel- 
ers, on  account  of  its  locality  or  mode  of  construction,  or  because 
the  track  is  curved  or  the  view  obstructed,  it  is  the  duty  of  the 
company  to  exercise  such  care  and  take  such  precautions  as  the 
dangerous  nature  of  the  crossing  requires." 

Proceeding,  this  court  said :  "  The  danger  [in  that  case]  might 
have  been  avoided,  without  material  impairment  of  the  sufficiency 
of  the  car  service,  by  simply  not  permitting  the  cars  to  meet  on 
the  crossing,  and  it  was  incumbent  upon  the  defendant  to  do  so» 
See,  in  this  connection,  Summers  v.  Railroad  Co,,  84  La.  Ann. 
145,  44  Am.  Rep.  419.  That  there  is  danger  to  the  public  in 
permitting  the  cars  to  meet  at  this  crossing,  the  present  case 
and  another  one  before  the  court  but  too  sufficiently  attest.  De- 
fendant should  have  known  of  this  danger,  and  guarded  against 
it  He  who  creates  a  danger  upon  or  near  a  public  highway  must 
Bee  to  it  that  no  harm  results  therefrom  to  the  public."  Whart. 
Neg.  839 ;  1  Thomps.  Neg.  346. 

Notwithstanding  this  positive  announcement  by  the  court  as 
to  what  was  legally  required  of  railroad  corporations  for  the  pro- 
tection of  the  public  at  this  very  crossing,  no  steps  whatever  seem 
to  have  been  taken  toward  the  performance  of  defendant's  plain 
duty  in  the  premises.  No  instructions  were  given  to  its  subordi- 
nates on  the  subject,  and  they  were  left  free  to  follow  their  own 
ideas  as  to  what  was  proper  or  necessary  to  be  done. 

If  the  defendant  company  was  of  the  opinion  that  its  duties  to 
the  public  went  no  further  than  compliance  with  positive  existing 
statutes  or  ordinances,  it  was  mistaken.  In  Lampkin  v.  McCor- 
micJc,  105  La.  422,  29  So.  952,  83  Am.  St.  Rep.  245,  we  said: 
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**  It  may  be  that  these  obligations  were  not  imposed  bj  genieral 
ordinances  or  statutes^  but  there  are  certain  obligations  imposed 
upon  railroad  corporations  independently  of  convention  or  ordi- 
nance or  statute.  There  is  a  duty  imposed  upon  every  one,  whether 
natural  persons  or  artificial  persons,  to  avoid,  by  proper  care,  doing 
injury  to  others  through  their  fault"  And  in  Sundnuiker  v. 
Yazoo  &  Mississippi  Valley  R.  Co.,  106  La.  116,  30  So.  285,  this 
court  declared  that,  if  the  city  council  failed  to  pass  an  ordinance 
called  for  by  existing  conditions,  "  the  company  should  have,  of  its 
own  motion,  made  a  r^ulation  to  that  effect ;  that  it  was  in  f  axdt 
in  not  having  done  so,  and  must  abide  the  consequences." 

It  is  error  to  suppose  that  trainmen  operating  cars  have  no 
duties  to  perform,  other  than  those  as  to  which  they  have  received 
specific  directions.  They  are  required  to  do  whatever  the  necessi- 
ties of  a  particular  situation  or  condition  legally  demands,  whether 
they  have  received  instructions  or  not;  and,  as  said  in  Downing 
V.  Morgan's  La.  Ry.  Co.,  104  La.  519,  29  So.  207,  the  precautions 
to  be  adopted  and  the  steps  to  be  taken  in  aid  of  safety  increases  as 
the  danger  of  accident  and  injury  increases,  and  their  sufficiency 
is  to  be  gauged  by  what  is  called  for  by  the  special  circumstances 
of  each  case." 

In  Ortolano  v.  Morgan's  La.  Ry.  Co.^  109  La.  '911,  33  So.  917, 
this  court  said:  "Where  trainmen  have  reason  to  believe  that 
there  are  persons  in  exposed  positions  on  the  track,  as  over  un- 
guarded crossings  in  populous  districts  in  a  city,  or  where  the  pub- 
lic are  wont  to  cross  on  the  track  with  such  frequency  and  numbers 
as  to  be  known  to  those  in  charge  of  the  trains,  they  will  be  held  to  a 
knowledge  of  the  probable  consequences  of  maintaining  great  speed 
without  warning,  so  as  to  impute  to  them  reckless  indifference  in 
respect  thereto,  and  render  their  employees  responsible  for  in- 
juries therefrom,  notwithstanding  there  was  negligence  on  the  part 
of  the  injured,  and  no  fault  on  the  part  of  the  servant  after  seeing 
the  danger." 

We  now  pass  to  the  facts  of  the  case,  and  premise  by  saying 
that,  at  the  point  at  which  he  was  standing  when  injured,  Eiehom 
was  neither  a  trespasser  nor  a  licensee.  He  was  in  the  public 
streets  of  the  city,  and  had  a  legal  right  to  be  where  he  was.  Lamp- 
kin  V.  McCormick.    On  the  morning  of  the  29th  of  January,  1902, 
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Eichom  started  to  cross  from  the  wood  side  to  the  river  side  of 
Baronne  street  at  its  intersection  with  Canal  street.  He  started 
across  the  street  abnost  at  the  same  moment  that  one  G^ogehehan 
did  so,  Eichom  being  upon  the  latter^s  right  At  that  moment  there 
was  a  car,  which  we  will  refer  to  as  the  "  outgoing  car/^  upon  the 
river-side  track  of  Baronne  street.  It  was  then  either  at  rest,  dis- 
diai^ing  its  passengers,  with  its  front  immediately  above  the  foot 
crossing  of  Baronne  street,  or  it  was  just  starting  or  had  just 
started  to  move  out  onto  Canal  on  its  way  to  the  river.  At  this 
same  time  a  car  of  the  same  company,  which  will  be  referred  to  as 
the  "  incoming  car,'*  was  crossing  Canal  street  on  its  way  uptown 
through  Baronne  street.  Geogehehan  and  Eichom  both  passed  in 
front  of  the  latter  car  without  injury.  The  incoming  car  did  not 
stop  in  consequence  of  their  crossing  in  front  of  it.  According  to 
the  motorman^s  own  account,  he  only  checked  up,  and  at  once  put 
the  power  on  again.  It  is  true  that  it  was  soon  after  this  brought 
to  a  standstill,  but  only  after  Eichom  had  received  his  injury. 
Geogehehan  and  Eichom,  upon  reaching  the  space  intervening 
between  the  two  tracks,  found  that  they  would  be  unable  to  cross 
over  the  second  track,  for  the  reason  that  the  outgoing  car  had 
already  started  down  the  track,  and  was  so  close  upon  them  as  to 
have  made  it  dangerous  to  pass  in  front  of  it.  Both,  therefore, 
stopped.  In  the  meantime  the  incoming  car,  moving  up,  passed  to 
the  rear  of  the  two  men.  After  the  two  cars  passed  each  other,  the 
front  end  of  the  incoming  car  and  the  rear  end  of  the  outgoing 
car  swung  across  the  space  between  the  two  tracks,  closing  it  up 
80  closely  that  the  only  exit  which  could  be  made  at  that  time  from 
parties  between  the  two  cars  was  by  moving  rapidly  toward  Canal 
street  The  space  between  the  cars  widened  as  the  curves  extended 
into  Canal  street  Geogehehan,  being  on  the  left  of  Eichom,  and 
the  nearer  to  Canal  street,  occupied  a  position  where  the  interval 
between  the  tracks  was  wider  than  was  the  space  in  which  Eichom 
found  himself. 

Believing  the  space  between  the  tracks  sufficiently  wide  for 
safety,  Geogehehan  remained  standing  where  he  was,  and  escaped 
injury.  In  his  testimony  he  says  that  he  was  not  squeezed,  but 
it  was  very  close.    Eichom,  being  to  his  right,  on  a  narrower  space, 
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was  rolled  along  between  the  cars,  and  his  ribs  crushed  in  to  such 
an  extent  that  in  two  days  he  died. 

We  have  before  us  a  model  representing  the  condition  of  things 
at  the  place  where  the  accident  occurred,  corresponding  to  the 
diagram  which  is  attached  to  the  opinion  of  this  court  in  the 
Schwartz  case.  Very  considerable  testimony  was  adduced  to  show 
upon  the  model  the  precise  spot  at  which  Eichom  was  standing 
when  the  cars  passed  him,  but  we  do  not  consider  the  fixing  of  that 
precise  spot,  under  the  circumstances  of  this  case,  to  be  as  import- 
ant as  defendant's  counsel  think  it  was,  for  Eichom  had  the  legal 
right  to  have  been  either  at  the  point  where  the  plaintiff  claims 
he  was,  or  at  that  point  at  which  defendant  seeks  to  place  him; 
and,  as  matters  shaped  themselves,  the  injury  was  as  certain  to 
occur  to  him  at  one  place  as  the  other.  The  two  cars  had  no  more 
right  to  throw  him  between  them  in  the  space  between  the  tracks 
by  moving  past  each  other  at  one  point  than  at  the  other.  Downing 
V.  Morgans  La.  Ry.  Co.,  104  La.  522,  29  So.  207. 

The  direct,  immediate  cause  of  the  injury  to  plaintiff's  hus- 
band was  the  fact  of  the  two  cars  of  the  defendant  company  moving 
simultaneously  —  one  before  and  the  other  behind  him  —  while 
he  was  standing  in  the  very  narrow  space  between  the  two  tracks. 
The  cars  unquestionably  met  and  passed  each  other  on  the  foot 
crossing.  This  could  not  have  been  done  without  culpable  negli- 
gence. The  outgoing  car  was  brought  to  a  standstill  after  Eichom 
got  between  the  two  cars  by  the  emergency  signal  given  by  its 
conductor,  and  the  other  car  was  brought  to  a  halt  by  the  action  of 
its  motorman  himself.  The  latter  says  he  saw  Eichom  "  pass  ''  his 
dashboard,  and  soon  after,  hearing  him  moan,  he  looked  out,  and 
saw  him  at  the  side  of  his  car,  and  between  the  two  cars.  Un- 
questionably Eichorn  disappeared  from  opposite  the  dashboard  of 
the  incoming  car,  but  this  was  not  because  he  moved  to  the  left, 
but  because  that  car,  moving  forward,  passed  up  to  and  beyond 
him.  Not  a  witness  testified  that  either  Geogehehan  or  Eichom, 
prior  to  the  accident,  shifted  their  respective  positions  between  the 
tracks  from  what  they  had  been  originally. 

The  two  cars  could  not  have  occupied  the  positions  which  they 
did,  relatively  to  each  other  and  to  Eichom,  on  the  space  between 
the  two  tracks  at  or  near  the  foot  crossing,  without  fault  on  the 
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part  of  defendant's  employees.  That  condition  of  affairs  cannot 
be  explained  awaj.  Having  reached  the  conclusions  we  have  as  to 
there  being  fault  on  the  part  of  the  defendant  company,  we  have 
to  inquire  whether  there  exists  any  fact  which  it  can  set  up  which 
would  relieve  it  from  liability  therefor.  Defendant  urges  con- 
tributory negligence  on  the  part  of  Eichom,  but  we  have  failed  to 
find  any  act  of  his  which  could  be  chargeable  with  being  negligent. 
That  question  was  thoroughly  discussed  in  the  Schwartz  case,  and 
the  same  reasons  which  absolved  Schwartz  from  the  charge  of 
n^ligence  absolve  Eichom.  He  was  clearly  not  chargeable  with 
negligence  in  passing  into  the  open  space  between  the  two  tracks 
before  the  incoming  car,  for  he  passed  across  in  safety,  and  negli- 
gence, so  far  as  that  act  is  concerned,  does  not  enter  as  a  cause  of 
injury  at  all  as  a  factor  in  the  consideration  of  the  case.  De  Mahy 
V.  Morgans  La.  By,  Co.,  45  La,  Ann.  1342,  14  So.  61 ;  Schwartz  v. 
Railroad  Co.,  110  La.  619,  34  So.  709.  Being  once  upon  the  open 
space  between  the  tracks,  he  could  not  have  acted  in  any  other  man- 
ner than  he  did.  He  was  perfectly  passive,  and  the  accident  to 
him  resulted  by  the  two  cars  moving  negligently,  one  in  front  of 
and  the  other  behind  him,  so  that  he  could  not  have  possibly  es- 
caped. Geogehehan  barred  the  way  to  the  left,  and  the  space  to  the 
right  was  closed. 

As  one  of  the  general  public,  he  was  not  called  upon  to  know 
or  to  take  in  at  a  glance  that  the  space  between  the  two  tracks  was 
not  wide  enough  to  afford  protection  to  a  person  standing  upon  it, 
or  to  know  the  length  and  the  width  of  the  cars  used  upon  the  road ; 
and,  if  he  had  known  that  the  position  was  dangerous,  he  had  the 
right  to  assiune  that  the  company^s  employees  did  know,  and  one 
or  other  of  the  cars  would  stop  before  reaching  him. 

We  now  pass  to  the  quantum  of  damages.  Eichom  had  five  ribs 
broken  and  crushed  into  his  lung.  He  died  in  two  days.  De- 
fendant says  that  during  that  period  he  was  insensible.  If  there 
be  testimony  to  that  effect,  it  has  escaped  us.  His  wife  testified  he 
groaned  constantly  and  suffered  greatly.  He  earned  from  $200 
to  $250  a  month.  He  was  thirty-nine  years  of  age  and  in  good 
health,  and  his  expectancy  of  life  was  about  twenty-eight  years. 

He  left  seven  children,  all  minors.  Plaintiff  insists  that  the 
amount  of  the  verdict  was  far  too  small  an  amount,  and,  by  answer 
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to  the  appeal^  prays  for  an  increase  in  the  amount  The  present 
suit  is  brought  on  behalf  of  the  widow.  Defendant's  counsel  in- 
form us  that  a  second  suit;  claiming  damages  for  a  like  amount^ 
has  been  brought  on  behalf  of  the  children. 

No  objection  or  exception  was  made  to  this  course.  We  think 
it  proper  to  say  we  do  not  think  the  lawmakers  intended  that  there 
should  be  distinct  suits  before  diflFerent  juries,  but  that  all  the  is- 
sues involved  should  be  presented  and  disposed  of  at  one  and  the 
same  time. 

We  think  the  judgment  in  favor  of  the  plaintiff  on  the  merits 
is  correct,  but  that  the  amount  of  damages  allowed  is  too  large,  and 
that  it  should  be  reduced  to  $10,000. 

For  the  reasons  assigned,  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be  amended  by  reducing 
the  amount  awarded  to  the  plaintiff  to  $10,000,  and,  as  amended, 
it  be  affirmed ;  appellee  to  pay  the  costs  of  appeal. 


Whitworth  et  al,  v,  Shreveport  Belt  Railway  Co. 

(LouiBiana  —  Supreme  Court.) 

Iif  JT7BT  TO  Employee  of  Telephone  Compa^tt  bt  Shook  fbom  Elbotuc 
Tbollet  Wire. —  Potts  and  Whitworth,  employees  of  the  telephone  com- 
pany, were  engaged  in  stretching  a  line  of  that  company  upon  its  poles. 
In  doing  so,  the  line  had  to  be  passed  above  a  span  of  the  electric  car 
system.  Potts,  upon  the  telegraph  pole,  was  holding  one  end  of  the 
wire,  while  Whitworth,  upon  the  ground,  was  holding  the  other.  The 
latter,  stumbled,  and  in  doing  so  dropped  his  end  of  the  wire,  which 
fell  to  the  ground,  resting  upon  the  span  wire  below,  which,  by  reason  of 

Injury  to  employee  of  one  company  by  contact  with  electric  wires  of  another. 
—  It  is  the  duty  of  an  electric  company  to  use  due  care  in  the  stringing  of 
its  electric  wires  of  dangerous  voltage  across  and  along  the  streets  of  a  city, 
regardful  of  the  existence  of  other  wires,  of  the  possibility  of  contact  there- 
with, of  the  generation  of  high  tension  from  its  wire,  and  mindful  that  such 
other  wires  from  time  to  time  might  require  the  attention  of  linemen  and 
other  workmen  in  the  matters  of  repair,  readjustment,  clearance,  insulation, 
and  restoration  of  their  normal  functions.  If  wires  are  strung  so  as  by  sagging 
or  other  and  ordinary  causes  to  come  in  contact  with  the  wires  of  other  com- 
panies, the  company  stringing  such  wires  may  be  found  guilty  of  negligence. 
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defective  insulation  in  the  banger  by  wbieb  tbe  trolley  wire  and  tbe 
span  wire  were  connected,  was  beavily  charged  with  electricity.  Potts, 
holding  the  other  end  of  the  wire,  instantly  received  a  shock,  and  fell 
head  foremost,  but  his  spurs  caught  on  a  spike  on  the  telephone  pole, 
and  he  hung  suspended  in  the  air.  Whitworth  ran  to  his  relief,  and, 
catching  hold  of  the  wire  of  his  own  company,  which  he  had  been  using, 
to  do  so,  he  himself  was  instantly  killed.  Held,  that  Whitworth,  in 
going  to  the  rescue  of  Potts,  was  not  in  fault,  but  was  acting  under  a 
high  sense  of  moral  duty,  and  for  his  death  while  engaged  in  perform- 
ance of  that  duty,  occasioned  by  the  negligence  of  the  electric  company, 
it  is  responsible  in  damages.  Corbin  r.  City  of  Philadelphia,  195  Pa.  St. 
461,  45  Atl.  i070,  49  L.  R.  A.  715,  78  Am.  St.  Rep.  825;  West  Chicago 
Street  R.  Co.  r.  Liderman  (HI.),  58  N.  E.  367,  52  L.  R.  A.  655,  79  Am. 
St.  Rep.  226;  Becker  v.  L.  &  N.  R.  Co.  (Ky.),  61  S.  W.  997,  53  L. 
R.  A.  267. 

(Syllabus  by  the  court.) 

AmAL.  by  defendant  from  judgment  for  plaintiffs.     Decided  February  29, 
1904.     Reported    112  La.  363,  36  So.  414. 

Statement  of  facts  by  Nigholls,  C.  J. 

This  action  is  brought  by  Mrs.  Carrie  E.  Kola  Whitworth,  the  widow  of 
P.  B.  Whitworth,  in  her  own  behalf,  and  by  Lester  Allen  Whitworth,  the 
minor  son  of  P.  B.  Whitworth,  represented  by  his  guardian,  G.  W.  Prewitt. 
A  judgment  is  prayed  for  in  favor  of  each  of  the  plaintiffs  for  $15,000. 

It  is  alleged  that  P.  B.  Whitworth,  the  husband  of  one  of  the  plaintiffs, 
and  the  father  of  the  other,  was  killed  on  August  1,  1901,  in  the  city  of 
Shreveport,  by  an  electric  shock  communicated  to  his  body  from  the  elec- 
tric wires  of  the  Shreveport  Belt  Railway  Company;  that  his  death  was 
solely  due  to  its  utter  and  wanton  negligence  in  operating  a  street  railway 
by  means  of  an  overhead  wire  on  Texas  avenue,  without  proper  insulation, 

Payne  v.  Elec.  111.  &  P.  Co.,  7  Am.  Electl.  Cas.  651,  64  App.  Div.  (N.  Y.) 
477,  72  N.  Y.  Supp.  279;  Witleder  v.  Citizens'  Elec.  111.  Co.,  7  Am.  Electl. 
Cas.  581,  62  N.  Y.  Supp.  297 ;  Dwyer  r.  Buffalo  General  Elec.  Co.,  7  Am.  Electl. 
Cas.  456,  20  App.  Div.  (N.  Y.)  124,  46  N.  Y.  Supp.  874;  Clark  v.  Nassau 
Elec  R.  Co.,  6  Am.  Electl.  Cas.  234,  9^App.  Div.  (N.  Y.)  51,  41  N.  Y.  Supp. 
78.  See  also  Economy  L.  &  P.  CJo.  v.  Sheridan,  8  Am.  Electl.  Cas.  795,  200  Ul. 
439,  65  N.  E.  1070,  in  which  the  evidence  was  held  sufficient  to  warrant  a 
finding  that  an  electric  light  company  was  n^ligent  in  maintaining  its  electric 
li^t  wires  in  an  uninsulated  condition  at  a  place  where  the  linemen  of  a 
telephone  company  would  be  likely  to  come  in  contact  with  such  wire.  As 
to  injuries  of  employees  of  one  company  caused  by  defectively  insulated  wires 
of  another  company,  see  note,  8  Am.  Electl.  Cas.  798.  The  cases  of  Knowlton 
V,  Des  Moines  Edison  Light  Ck>.,  8  Am.  Electl.  Cas.  800,  117  Iowa,  451,  90 
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and  permitting  defective  insulations  of  the  trolley  hangers  to  remain  in 
such  condition  that  the  current  freely  passed  to  the  span  wire,  and  thus 
communicated  with  the  telephone  wire,  which  said  Whitworth  was  engaged 
in  stretching  on  poles  parallel  to  the  said  railway  company  track,  and  by  the 
shock  from  which  Mr.  Potts,  who  was  on  the  telephone  pole,  forty  feet  from 
the  ground,  was  shocked  and  killed.  Plaintiffs  showed  that  in  the  effort  to 
save  the  life  of  Potts,  who  was  hanging  helpless  on  the  telephone  pole  as  a 
result  of  a  shock  from  an  electric  current  transmitted  to  the  telephone  wire 
from  the  span  wire  of  defendant  company,  said  P.  B.  Whitworth  received  a 
shock  which  caused  him  intense  agony  and  pain,  and  resulted  in  his  death; 
that  said  P.  B.  Whitworth  attempted  to  pull  the  wire  from  the  body  of  Potta 
when  he  received  the  shock.  They  showed  that  said  P.  B.  Whitworth  was  a 
young  man,  twenty-four  years  of  age,  earning  fifty  dollars  per  month,  sup- 
porting his  wife  and  child;  that  by  the  reckless  indifference  of  the  said 
railway  company  to  the  safety  of  the  public,  and  their  want<ni  negligence^ 
Carrie  Whitworth  and  Lester  Allen  Whitworth  were  deprived  of  the  sup- 
port of  their  husband  and  father. 

That  the  pain  and  agony  of  P.  B.  Whitworth  before  death,  after  receiving 
the  electric  shock,  was  intense;  that  said  P.  B.  Whitworth  was  without  fault; 
and  that  his  death  was  due  entirely  to  the  wanton  negligence  of  defendant 
company. 

In  view  of  the  premises,  they  prayed  for  service  of  citation  and  petition 
on  said  Shreveport  Belt  Railway  Company,  through  its  president.  Waiter 
B.  Jacobs,  to  answer  to  the  demand  of  Mrs.  C.  E.  N.  Whitworth  for  dam- 
nges  for  the  pain  and  suffering,  death,  and  loss  of  support  of  her  husband, 
P.  B.  Whitworth,  by  said  defendant  company,  in  the  full  sum  of  $15,000, 
and  the  demand  of  George  Prewitt,  guardian  of  Lester  Allen  Whitwmth, 
son  of  P.  B.  Whitworth,  for  damages  to  said  minor  in  the  full  sum  of 
$15,000  in  the  pain,  suffering,  and  death,  and  loss  of  support,  occasioned  to 
said  minor  by  the  careless  killing  of  his  father  by  said  defendant  company, 
and  for  all  necessary  orders  and  general  relief. 

The  defendant  pleaded  the  general  issue.     Further  answering,  it  averred 

N.  W.  818,  and  Cumberland  Telephone  &  Telegraph  Co.  v.  Ware's  Adm'x, 
8  Am.  Electl.  Cas.  811,  24  Ky.  Law  Rep.  2619,  74  S.  W.  289,  are  similar  in 
effect  and  in  principle  to  the  case  last  cited.  See  also  Kennealy  v,  Westchester 
Elec.  Ry.  Co.,  1  St.  Ry.  Rep.  639  (and  note),  86  App.  Div.  (N.  Y.)  293,  83 
N.  Y.  Supp.  823. 

In  the  case  of  Atlanta  Cons.  St.  Ry.  Co.  r.  Owings,  6  Am.  Electl.  Cas.  271, 
97  Ga.  663,  25  S.  E.  377,  33  L.  R.  A.  798,  the  plaintiff's  intestate  was  an  em- 
ployee of  a  telephone  company,  and  was  killed  by  a  current  of  electricity 
emanating  from  a  feed  wire  used  by  the  defendant  electric  railway  company 
which  came  in  contact  with  a  wire  belonging  to  the  employer  of  such  intestate; 
the  electric  railway  company  was  held  liable  for  the  injury.  See  also  Jackson 
&  Sub.  St.  R.  Co.  V.  Simmons,  8  Am.  Elecl.  Cas.  834,  107  Tenn.  392,  64 
S.  W.  705. 
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that  if  the  allied  company  or  its  employees  were  guilty  of  any  negligence, 
and  that  if  the  appliances  used  by  it  were  defective  in  any  way,  which  was 
denied,  P.  B.  Whitworth  was  guilty  of  contributory  negligence  which  re- 
sulted in  his  death,  and  he  cannot  recover. 

It  was  agreed  between  counsel  that  the  evidence  taken  in  the  suit  of 
Mrs.  Birdie  Potts  v.  Shreveport  Belt  Ry.  Co.  should  be  used  on  the  trial  of 
this  cause,  with  the  right  of  either  party  to  introduce  other  evidence. 

The  jury  returned  a  verdict  against  the  defendant  in  favor  of  Mrs.  Carrie 
E.  Whitworth  for  $3,500,  and  against  the  defendant  in  favor  of  Lester 
iUlen  Whitworth  for  $2,500. 

Defendant  appealed. 

This  case  is  the  sequel  of  that  of  Mrs.  Birdie  Potts  v.  Shreveport  Belt 
Rj.  Co.,  reported  in  110  La.  1,  34  So.  103,  in  which  the  plaintiff  recovered 
a  judgment  against  the  defendant  for  damages  resulting  from  the  death 
of  her  husband  through  its  negligence.  The  following  facts  are  extracted 
from  the  report  of  that  case :  When  Potts  was  killed  he  was  in  the  employ  of 
the  Cumberland  Company,  as  foreman  of  a  line  gang,  in  stringing  its  wires 
upon  the  poles  of  that  company.  In  stringing  the  wires.  Potts  had  with  him 
tivo  Msistsnta,  Whitworth  and  Holt,  also  in  the  employ  of  the  telephone  com- 
pany. Under  a  franchise  granted  by  the  city  of  Shreveport,  the  defendant 
company  was  operating  a  double-track  electric  railway  on  Texas  avenue,  in 
that  city.  It  was  the  overhead  trolley  system.  There  was  a  trolley  wire 
over  each  track.  They  were  suspended  by  wires  spanning  the  street,  called 
"  span  wires."  These  were  attached  to  wooden  poles  placed  opposite  each 
other  on  the  two  sides  of  the  street.  The  trolley  wires  were  made  fast  to 
the  span  wires  by  means  of  what  are  called  "  hangers "  or  "  ears."  These 
hangers  should  be  insulated,  the  purpose  being  to  confine  the  current  of 
electricity  which  propels  the  cars  to  the  trolley  wire.  Were  it  otherwise, 
each  span  wire  would  be  a  "live"  or  "hot"  wire,  charged  with  the  same 
voltage  of  electricity  that  the  trolley  wire  had.  This  would  result  in  so  much 
leakage  of  the  electrical  current  as  to  impair  its  efficiency  in  the  work  of 
operating  the  cars,  and  would,  besides,  render  each  span  dangerous.  The 
Cumberland  Telephone  Company,  also,  under  a  franchise  from  the  city  of 
Shreveport,  was  occupying  the  sides  of  Texas  avenue  with  its  poles  and 
wires.  On  crossarms  attached  to  its  poles  it  maintained  and  operated  nu- 
merous wires  on  and  along  the  streets. 

The  electric  current  with  which  telephone  wires  are  charged  is  too  weak 
to  be  dangerous  to  human  life,  but  the  current  with  which  the  trolley  of 
the  car  company  is  charged  is  of  deadly  potency.  Potts'  death  was  occa- 
sioned by  the  telephone  wire  he  was  stringing  coming  in  contact  with  a 
span  wire  of  the  car  company. 

This  span  wire,  notwithstanding  its  connection  with  the  trolley  wire, 
should  have  been,  through  proper  insulation,  harmless.  But  it  was  not. 
It  was  deadly  dangerous.  The  insulation  at  the  hanger  or  ear  was  gone, 
if  it  had  ever  existed,  and  the  wire  was  "  alive  "  with  likely  the  same  volt- 
sge  of  electricity  as  was  passing  over  the  trolley.     This  being  so,  the  in- 
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Btant  the  telephone  wire  touched  it,  one  end  of  the  wire  being  on  the  ground, 
thus  completing  the  circuit,  it  (the  telephone  wire)  became  likewise  chmrged 
with  the  deadly  current.  At  the*  time  Potts  was  killed,  he  was  up  on  the 
pole  to  which  the  wire  was  to  be  strung.  In  close  proximity  was  the  span 
wire  of  the  defendant.  That  it  was  heavUy  charged  with  electricity,  tiiere 
was  no  doubt.  The  death  of  Potts  attested  this  fact.  That  it  was  ao 
charged  was  due  to  the  fact  that  it  had  no  insulation  to  protect  it  from  the 
trolley  wire.  The  wire  Potts  was  stringing  had  been  passed  oVer  the  span 
wire.  This  had  been  accomplished  by  means  of  a  rope.  Whitworth  was 
westward  of  the  pole  Potts  was  upon.  Under  instructions  from  Potts,  he 
was  (on  the  ground)  pulling  the  wire  which  was  being  strung.  This  pull- 
ing of  the  wire  kept  it  taut,  and  while  taut  it  was  free  from  contact  with 
the  span  wire.  But  Whitworth  stumbled,  and  this  circumstance  caused  a 
slackening  of  the  wire.  This  slackening  of  the  wire  brought  it  in  contact 
with  the  span  wire,  and  immediately  it  became  charged  with  the  deadly 
current.  So  deadly  was  the  current,  that,  when  Potts  was  shocked,  and 
hung  suspended,  and  Whitworth,  rushing  up  to  the  end  of  the  wire,  and, 
touching  the  ground  in  the  generous  effort  to  pull  it  away  from  Potts,  seized 
it,  he  was  himself  instantly  killed.  This  court  held  in  the  Potts  case  that 
the  defendant  was  negligent,  and  rendered  judgment  in  favor  of  the  plain- 
tiff against  it.  We  are  called  on  to  determine  whether  the  plaintiffs  in  this 
case  are  entitled  to  damages  for  the  death  of  Whitworth. 

Defendant's  counsel,  in  their  statement  of  facts,  referring  to  the  Potts 
case,  say:  "It  will  be  remembered  that  Potts,  with  Holt  and  Whitworth, 
were  engaged  in  stringing  a  telephone  wire  along  Texas  avenue,  in  the  city 
of  Shreveport.  At  the  time  of  his  death.  Potts  was  at  the  top  of  a  pole, 
endeavoring  to  place  the  wire  above  the  span  wire  of  the  defendant  com- 
pany. Whitworth,  on  the  ground,  had  hold  of  one  end  of  the  telephone 
wire,  pulling  the  wire,  when  he  stumbled,  letting  go  the  wire,  when  it  fell 
on  the  span  wire,  which  was  charged  with  electricity  from  the  trolley  wire, 
occasioned  from  defective  insulation.  It  seems  that  Potts  fell  and  died  the 
moment  Whitworth  stumbled  and  let  go  the  wire." 

The  admissions  so  made  as  to  the  negligence  of  the  defendant  company 
bring  the  issues  involved  in  this  case  within  very  narrow  compass.  It  is 
conceded  on  both  sides  that,  as  soon  as  Potts  received  from  the  telephone  wire 
the  electric  shock  by  which  he  was  killed,  he  immediately  fell  head  down- 
ward from  the  point  where  he  was  standing,  and,  his  spurs  catching  upon 
one  of  the  spikes  on  the  pole,  remained  suspended  in  the  air,  and  that  Whit- 
worth, after  stumbling  and  losing  hold  of  his  end  of  the  telephone  wire,  took 
hold  of  it  again,  and  was  instantly  killed. 

The  plaintiffs  urge  that  in  so  doing  he  could  not  be  held  guilty  of  negli- 
gence, as  his  act  was  in  aid  of  an  attempt  to  save  the  life  of  his  companion 
and  fellow  workman.  Potts,  and  any  others  who  might  incautiously  come  in 
contact  with  the  telephone  wire,  which  was  hanging  suspended  from  the 
span  wire. 

Defendant  contends  that  it  was  evident  to  all  who  witnessed  the  unloittt- 
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nate  occorrenoe  that  Potts  was  dead  when  Whitworth  caught  hold  of  the 
wire,  and  fell  dead  instantly;  that  when  Potts  receiyed  the  electric  shock, 
and  fell  from  the  top  of  the  pole,  head  down,  hanging  hj  his  spurs,  Holt 
(one  of  his  assistants)  realised  that  he  could  do  nothing  for  him  but  to 
begin  preparations  for  his  interment;  that,  when  he  started  to  ring  for  as- 
sistance to  take  Potts  down,  he  warned  Whitworth  not  to  touch  the  wire, 
then  down  in  the  mud;  that  the  action  of  Whitworth  was  not  to  save  human 
life,  for  Potts  was  manifestly  dead  several  minutes  before  he  took  hold  of 
the  wire;  that  others  saw  it,  and  he  must  have  seen  it,  and,  moreover,  he 
was  warned  not  to  touch  the  wire  by  several  persons;  that,  in  disregard  of 
this  warning,  Whitworth,  a  telephone  lineman  himself,  caught  hold  of  tho 
wire  and  dropped  dead;  that  his  conduct  was  rash,  and  recovery  cannot  be 
had  in  the  case;  that  the  doctrine  held  by  Korer  on  Railroads  is  to  the 
effect  that  "  it  is  not  a  wrongful  act  to  make  an  effort  to  save  a  human  life 
if  the  effort  made  be  compatible  with  a  reasonable  regard  for  one's  own 
safety;"  that  the  same  doctrine  is  announced  in  2  Thomps.  Neg.,  p.  1174, 
f  21,  and  in  Peyton  r.  Pacific  Ry.  Co.,  41  La.  Ann.  861,  6  So.  690,  17  Am. 
St.  Rep.  430. 

Counsel  of  plaintiff,  on  the  other  hand,  contend  that  Whitworth  met  his 
death  in  the  attempt  to  rescue  one  who  was  in  imminent  and  deadly  peril 
through  the  negligence  of  the  defendant;  that  the  spectators  were  thrown 
into  a  state  of  great  excitement  by  the  horrible  sight;  some  hastened  to  tele- 
phone the  power-house  to  turn  off  the  current;  some  cried  out,  ''Cut  the 
wire;"  others,  "Don't  touch  the  wire;"  that  Whitworth,  seeing  his  comrade 
in  that  horrible  predicament,  sizzling  and  frying  to  death,  and  hanging 
head  down  forty  feet  in  the  air,  attempted  to  cut  the  telephone  wire,  and 
was  killed.  Counsel  say:  "Defendant  company  adopts  the  only  possible 
defense  open  to  it  —  that  Whitworth  was  grossly  reckless  and  imprudent; 
tiiat  his  widow  and  child  should  be  denied  damages  for  his  death.  It  has 
been  held  that  it  must  be  an  extreme  case  to  justify  refusing  damages  in  a 
matter  of  this  nature  on  the  ground  of  the  recklessness  of  the  rescuer.  This 
is  based  on  the  theory  that  it  is  frequently  impossible  to  rescue  one  in 
imminent  peril  without  sharing  in  the  danger.  It  has  been  further  held 
that  due  allowance  must  be  made  for  the  excitement  caused  by  the  sight 
of  a  fellow  creature  losing  his  life,  and  that  the  danger  must  not  be  meas- 
ured after  it  is  passed,  by  one  who  was  not  present,  in  apothecary's  scales, 
to  determine  whether  the  rescuer  exposed  himself  to  more  danger  than  was 
pmdent." 

What  can  be  more  dangerous  than  to  throw  one's  self  in  front  of  the 
wheels  of  a  rapidly  approaching  train  T  Yet  this  court,  in  Peyton  v.  Rail- 
way Co.,  41  La.  Ann.  861,  6  So.  690,  17  Am.  St.  Rep.  430,  refused  to  hold 
tiiat  his  efforts  to  save  another  were  so  rash,  under  such  circumstances,  as 
to  debar  his  recovery,  saying  that  the  appreciation  of  the  value  of  human 
life  was  so  great,  and  the  admiration  for  heroism  so  universal,  that  we 
know  of  no  ease  where  the  court  had  withheld  damages  under  circumstanoes 
like  that  before  it.    Counsel  say: 
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''The  judgment  in  the  case  at  bar  might  be  well  based  on  the  principle 
that  in  such  a  case  the  rescuer  is  attempting  to  save  the  company  from  the 
consequences  of  its  own  negligence,  and  it  is  not  for  the  company  to  theorise 
as  to  how  it  might  have  been  done  more  prudently  and  with  less  danger. 

"Had  Whitworth  been  successful  in  rescuing  his  friend,  the  defendant 
would  have  reaped  the  benefit  of  his  act.  He  failed,  and  lost  his  own  life, 
and  it  strikes  us  that  it  comes  with  poor  grace  from  the  defendant  to  say 
he  was  negligent,  and  should  not  have  acted  with  imprudence.  There  was 
intense  excitement  at  the  place  of  the  accident.  The  wires  were  lying  loose 
in  a  public  street,  and  the  excited  citizens  were  crying,  '  Cut  the  wire,'  and 
others,  'Don't  touch  the  wire;'  and,  in  the  midst  of  these  exclamations, 
Whitworth  attempted  to  cut  the  wire,  either  for  the  purpose  of  saving  his 
friend  Potts,  or  to  attempt  to  get  it  out  of  the  street,  and  was  himself  killed. 
There  was  no  time  for  reflection.  There  was  no  opportunity  for  deciding  the 
best  course  to  pursue,  and  he  acted  on  the  moment  in  the  way  to  him  seemed 
best.  According  to  defendant's  counsel,  Whitworth  should  have  differentiated 
between  the  extreme  danger  which,  under  the  cases,  he  could  risk,  and  the 
imprudence  which  he  must  avoid. 

"  That  others  thought  there  was  a  chance  to  save  Potts  is  shown  by  the 
fact  that  they  telephoned  defendant's  power-house  to  turn  off  the  current, 
and  still  others  advised  the  cutting  of  the  wire.  It  all  happened  in  less  time 
than  it  takes  to  tell  it.  Under  such  circumstances,  what  was  more  natural 
than  for  the  deceased  to  attempt  to  cut  the  wireT  Admitting  that  there 
was  great  danger  in  the  attempt,  still  there  was  a  chance  that  it  might  be 
done  without  being  injured,  and  it  might  have  saved  the  life  of  his  com- 
panion. As  long  as  there  was  a  chance  to  save  human  life  or  to  prevent 
injury  to  others,  no  court  will  say  that  he  was  recklessly  imprudent,  par- 
ticularly against  him  whose  negligence  was  responsible  for  the  situation. 

"  If  there  was  excitement,  and,  through  panic  and  fear,  reason  had  lost  its 
proper  sway,  this  excitement  was  caused  by  the  defendant's  negligence,  and 
that,  then,  would  be  the  primary  cause  of  the  accident,  and  it  would  still  be 
liable.  See  Thomps.  Neg.,  f  197,  for  a  full  exposition  of  the  law.  This 
author  says :  '  If  A.  acts  erroneously  under  the  influence  of  a  sudden  im- 
pulse of  fear,  or  in  consequence  of  a  sudden  appearance  of  danger,  caused 
by  the  negligence  of  B.,  A.  may  recover  damages  of  B.,  although,  if  A.  had 
not  so  acted,  he  would  not  have  been  hurt.* 

"This  court,  in  the  case  of  Potts  v.  Railway  Co.,  110  La.  1,  34  8a  103, 
having  held  that  Potts  was  without  fault,  and  having  awarded  his  widow 
damages  for  his  death,  it,  therefore,  was  rea  judicata  that  the  defendant 
was  negligent,  and  that  Potts  was  acting  with  care.  Therefore  Whitworth 
was  attempting  to  save  his  friend,  who  was  without  fault,  from  the  ooose- 
quences  of  the  negligence  of  the  defendant. 

" '  If  the  condition  be  such  as  shows  imminent  danger  of  serious  injury 
or  death,  the  rule  is  to  be  applied  to  the  act  out  of  which  the  contributory 
negligence  is  claimed  to  arise,  and,  when  coupled  with  the  negligence  of 
another  in  producing  the  condition,  it  will  be  quite  an  extreme  case  which 
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defeats  reoayery  by  the  oourt  on  the  ground  of  contributory  negligence. 
Gibney  r.  State^  137  N.  Y.  1,  33  N.  £.  142,  19  L.  R.  A.  365,  33  Am.  St. 
Rep.  690;  Linnehan  v,  Sampeon,  126  Mass.  506,  30  Am.  Rep.  692;  Man- 
they  r.  RauenbudUer  (Sup.),  75  N.  Y.  Supp.  716.' 

"  In  the  same  case  the  court  further  said:  '  It  is  not  a  case  in  which  fine 
distinctions  can  be  made  as  to  the  position  of  the  truck,  the  speed  of  the 
iKnrse,  and  the  danger  which  confronted  unless  stopped.'    Id.  717. 

**  So,  in  the  present  case,  Whitworth  saw  the  necessity  for  immediate  ac- 
tion, and  pursued  the  only  possible  means  of  saving  Potts.  In  Peyton  v. 
Railway  Co.,  41  La.  Ann.  864,  6  So.  690,  17  Am.  St  Rep.  430,  this  oourt 
said:  '  When  one  risks  his  life  or  places  himself  in  a  position  of  great  danger 
in  an  effort  to  save  another,  or  to  protect  another  who  is  exposed  to  sudden 
peril  or  in  danger  of  great  bodily  harm,  it  is  held  that  such  exposure  and 
risk  for  such  a  purpose  is  not  negligence.  The  law  has  such  high  regard 
for  human  life  that  it  wiU  not  impute  negligence  to  an  effort  to  preserve 
it»  unless  made  under  such  drcumstances  as  to  constitute  rashness,  in  the 
judgment  of  prudent  persons.'  See  also  Eckert  i;.  Railroad  Co.  (N.  Y.), 
3  Am.  Rep.  721,  and  Thomps.  Neg.,  1 1  198,  199,  for  a  strong  presentation 
of  the  subject 

"  That  it  is  not  rashness  to  volimtarily  incur  great  danger  to  save  another 
in  peril  is  expressly  decided  by  the  Supreme  Court  of  Ohio  in  Pa.  Co.  ▼. 
Lai^ndorf,  48  Ohio  St  316-322,  28  N.  E.  172,  13  L.  R.  A.  190,  29  Am. 
St.  Rep.  553.  This  oourt  expresses  itself  thus:  'There  was  but  a  fraction 
of  a  minute  in  which  to  resolve  to  act,  or  action  would  come  too  late.  Un- 
der these  circumstances,  it  would  be  unreasonable  to  require  a  deliberate 
judgment  from  one  In  a  position  to  afford  relief.  To  require  one  so  situated 
to  stop  and  weigh  the  danger  to  himself  of  an  attempt  to  rescue  another, 
aad  compare  it  with  that  overhanging  the  person  to  be  rescued,  would  be, 
m  effect,  to  deny  the  right  of  rescue  altogether,  if  the  danger  was  imminent. 

" '  The  attendant  circumstances  must  be  regarded.  The  alarm,  the  ex- 
citement, and  ccBifusion  usually  present  on  such  occasions,  the  uncertainty 
MS  to  the  proper  move  to  be  made,  the  promptness  required,  and  the  liability 
mm  to  mistake  as  to  what  is  best  to  be  done,  suggest  that  much  latitude  of 
judgment  should  be  allowed  to  those  who  are  thus  forced  by  the  strongest 
dictates  of  humanity  to  decide  and  act  in  sudden  emergencies.  And  the 
doctrine  that  one  who,  under  these  or  similar  circumstances,  coming  to  the 
rescue  of  another,  thereby  encountering  great  danger  to  himself,  is  guilty 
of  n^ligence  per  $e,  is  neither  supported  by  principle  nor  authority.' 

"In  another  case  (Eckert  v.  Long  Island  R.  Co.,  the  leading  case  on  the 
subject)  Grover,  J.,  said:  'It  was  his  duty  to  exercise  his  judgment  as  to 
whether  he  could  possibly  save  the  child  without  injury  to  himself.  If, 
from  appearances,  he  believed  that  he  could,  it  was  not  negligence  to  make 
an  attempt  to  do  so,  although  believing  that  possibly  he  might  fall  and  re- 
eeive  an  injury  to  himself.  He  had  no  time  for  deliberation.  He  must 
act  instantly  if  at  all,  and  a  moment's  delay  would  have  been  fatal  to  the 
dilld.'  43  N.  Y.  502,  3  Am.  Rep.  721;  Thomps.  Neg.  (2d  ed.)»  pp.  193, 
24 
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194,  195,  See  also  Gibney  t?.  State  (N.  Y.),  33  N.  E.  142,  19  L.  E.  A. 
365,  33  Am.  St.  Rep.  690;  San  Antonio  &  A.  P.  Ry.  Co.  i;.  Gray  (Tex.  Sup.), 
67  S.  W.  763;  Becker  v.  Railroad  Co.  (Ky.),  61  S.  W.  997,  53  L.  R.  A.  267; 
1  Shearm.  &  Redf.  Neg.,  f  85. 

"If  latitude  of  judgment  is  allowed  to  the  reecuer,  although  beli0Fing 
that  he  might  fall  and  receive  injury  to  himself,  can  a  more  proper  instance 
be  conceived,  when  Whitworth  taw  his  friend  and  comrade,  meeting  an  awful 
death  by  burning  in  midair,  hanging  head  down. 

"  If  anything  is  to  be  conceded  to  the  excitement  and  commotioii  of  the 
moment,  can  a  case  be  conceived  when  such  excitement  could  be  more 
natural  or  irresistible?  If  decision  of  thought  and  quickness  of  action  are 
ever  demanded,  when  more  so  than  in  a  case  where  Potts  was  oitangled 
in  live  wires  and  being  roasted  to  death?  If  an  appeal  to  humanity  is  ever 
to  be  heeded,  when  could  it  be  more  imperative  than  on  this  awful  occa- 
sion? But  defendant's  counsel  say  that  Potts  was  already  dead.  We  say 
that  neither  he  nor  any  one  else  knows  or  could  know  that  to  be  a  fact. 

"  The  degree  of  insulation  would  have  much  to  do  with  that  question,  and 
could  only  be  determined  by  a  test.  We  feel  that  plaintiffs  have  as  strong 
a  case  as  can  be  well  conceived.  Here  are  all  the  elements  to  be  found  to 
warrant  a  judgment.  The  necessity  for  quick  action,  the  doubt,  and  un- 
certainty as  to  what  is  the  best  course,  the  tragedy  of  the  situation  of 
Potts  —  all  these  facts  justified  Whitworth  in  running  even  a  great  risk 
to  save  his  friend.  Under  such  circumstances  the  impulse  to  aid  must  have 
been  well-nigh  uncontrollable,  and  all  the  spectators  testify  as  to  the  in- 
tensity of  the  excitement  prevailing  at  the  time.  Whitworth's  action  must 
receive  its  color  from  the  scene  in  which  it  is  set.  What  is  recklesaness 
at  one  time  may  be  common  prudence  when  a  calamity  is  impending,  and 
no  other  resource  is  apparent.  The  awful  consequences  flowing  from  the 
gross  carelessness  and  indifference  of  defendant  company  stand  out  in  let^ 
ters  of  iron.  Whitworth's  humanity  was  in  striking  contrast  with  its  cal- 
lousness in  exposing  others  to  deadly  danger,  and  its  cold-blooded  plea  in 
keening  with  its  conduct  in  weighing  the  cost  of  insulation,  on  the  on* 
hand,  and  the  lives  of  men,  on  the  other.  There  is  nothing  in  the  record 
to  show  that  deceased  knew  that  the  wire  was  a  live  one,  nor  that  he  in- 
tentionally took  hold  of  the  deadly  instrument.  From  the  evidence,  we 
think  it  clear  that  it  was  his  purpose  to  relieve  his  dying  companion,  whom 
he  thought  still  lived,  or  he  wanted  to  get  the  wires  out  of  the  street,  or 
cut  them  and  put  them  away,  so  that  the  crowd  that  was  congregating 
could  not  come  in  contact  with  them.  To  show  contributory  negligence,  the 
defendamt  must  prove  that  he,  knowing  of  the  danger,  voluntarily  exposed 
himself  to  it.  This  it  has  not  done.  It  has  not  been  shown  that  he  knew 
the  wire  he  caught  hold  of  was  a  deadly  one,  and,  unless  we  assume  that 
he  intended  to  commit  suicide,  we  must  presume  that  he  thought  the  wire 
harmless. 

"  It  may  be  claimed  that  he  should  have  known  that  his  companion  was 
dead,  and  it  may  be  argued  that  the  situation  presented  was  past  human 
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aid.  But  that  it  not  the  criterion.  He  could  not  feel  his  companion's  pulse^ 
and  listen  to  his  heart  beats,  to  ascertain  if  he  still  lived.  The  situation, 
to  him,  evidently  held  out  the  hope  that  by  prompt  action  he  could  relieve 
the  situation  of  his  friend.  He  was  not  guilty  of  contributory  ne^igence 
in  acting  on  the  appearances  as  they  were  presented  to  him.  He  was  in- 
experienced, and,  therefore,  it  is  fair  to  assume  he  kmew  little  of  the  dangerous 
sgency  with  which  he  was  dealing.  He  evidently  thought  the  wire  he 
attempted  to  cut  would  not  harm  him. 

"Hie  jury,  who  saw  and  heard  the  evidence,  have  rendered  a  reasonable 
verdict,  and  we  ask  that  it  be  aflOrmed." 

The  only  act  of  negligence  which  defendant  charges  against  Whitworth 
is  his  gcHng  forward  after  the  accident  had  happened  to  Potts,  and  talcing 
hold  of  the  live  telephone  wire  which  he  had  been  using.  Defendant's  coun- 
•el  insists  that  Potts  was  dead  at  the  time  Whitworth  took  hold  of  the 
wire,  but  we  think  he  is  mistaken  as  to  that  fact.  At  that  time  that  Potts 
received  the  electric  shock  from  the  telephone  wire.  Holt  was  below  him 
on  the  same  pole.  On  discovering  what  had  happened,  he  went  up  the  pole 
to  where  Potts  was,  to  see  whether  he  had  by  his  fall  become  entangled  in 
any  way  with  any  of  the  wires  —  intending,  if  such  was  the  case,  to  cut 
them  off  —  and,  finding  he  was  not,  he  went  down  and  crossed  the  street 
to  telephone  to  the  oflSce  to  obtain  help.  On  coming  out,  he  saw  a  police- 
man going  up  the  pole.  He  himself  returned  to  the  pole  with  a  hand  line, 
went  up  the  pole,  and  tied  it  aroimd  Potts  and  lowered  him  down.  Reilly, 
a  witness  for  the  plaintiff,  says  he  was  right  at  Mr.  Potts  when  he  was 
drawing  his  last  breath;  that  he  was  right  across  from  where  he  was;  that 
he  heard  some  one  hollering  for  help;  he  supposed  it  was» Potts  himself; 
that  he  was  somewhat  acquainted  with  him,  and  went  up  the  pole  where 
he  was.  He  said  he  did  not  help  to  bring  him  down,  but  stayed  by  the  pole 
until  he  was  brought  down  by  the  rope  that  was  put  around  him  by  the 
darky.  The  witness,  being  asked  how  long  Mr.  Potts  lived  after  he  saw 
him,  answered:  '*Well,  I  suppose  Mr.  Potts  was  dead  before  I  got  off 
the  pole.  I  think  he  must  have  been,  for,  after  I  got  there,  he  drew  a 
eoaple  of  gasps  after  I  got  down."  Holt  testified  that  upon  leaving  the 
house  into  which  he  had  gone  to  telephone  for  help,  and  after  he  had 
returned  to  the  telephone  pole,  he  saw  several  persons  carrying  Whitworth 
off.  Therefore  Whitworth  must  have  taken  hold  of  the  wire  in  the  inter- 
val between  Holt's  leaving  the  pole  after  first  coming  down  from  it  and  his 
going  up  the  pole  a  second  time.  Clanton,  a  witness  for  the  defendant,  tes- 
tified that  when  he  came  on  one  of  the  Belt  Line  cars,  opposite  to  the  pole 
on  which  Potts  had  been  working,  he  looked  up  and  saw  Potts  hanging 
there;  that  he  got  off  and  started  toward  the  pole,  and  when  he  got  even 
with  Whitworth  and  about  four  feet  from  him,  he  hollered  to  him  not  to 
touch  the  wire,  but  he  took  hold  of  it,  and  it  killed  him;  that  he  and  his 
brother-in-law,  Mr.  Price,  wont  on  and  got  a  rope  that  the  telephone  men 
were  using,  and  got  Potts  off  the  pole;  that  he  saw  Potts  before  any  one 
had  gone  to  him;  that  Mr.  Price  was  the  only  one  that  went  up  the  pole; 


Digitized  by  VjOOQ IC 


^72  Street  Railway  Reports.  [Vol.  2 

that  he  saw  Holt.  He  was  going  around  trying  to  get  some  one  to  help 
him  take  Potts  off  the  pole.  Witness  repeated  "  that  as  he  got  to  the  spot 
Whitworth  came  up  to  take  hold  of  the  wire,  and  that  he  told  him  not  to 
do  it,  and  he  got  hold  of  it,  and  it  killed  him." 

In  answer  to  a  question  he  stated  that  Potts  was  already  dead  when  he 
first  looked  at  him.  This  witness  was  sincere  in  his  statements  as  to  the 
facts  of  the  case;  but  his  testimony  does  not  accord  with  that  of  others. 
Price  was  not  the  first  or  only  man  that  was  on  the  telephone  pole.  Holt 
was  upon  it  at  the  instant  of  the  accident,  and  went  up  to  where  he  was, 
and  then  went  down,  and  went  up  the  pole  a  second  time.  Holt  says  be- 
fore he  got  back  he  saw  a  policeman  going  up  the  pole,  and  Reilly  testi- 
fied that  he  himself  went  up,  and  that  Potts  was  still  alive  when  he  got 
to  him;  that  is  to  say,  he  gasped  several  times  after  he  reached  him. 
Holt  and  Clanton  say  they  told  Whitworth  not  to  touch  the  wire,  but  Holt 
did  not  tell  him  the  result  of  the  examination  of  the  condition  of  things 
which  he  had  found  when  he  went  up  to  where  Potts  was  hanging.  He 
did  not  tell  him  that  he  was  then  dead,  nor  did  he  tell  him  tliat  he  was 
then  free  from  contact  with  the  live  wire,  which  contact  had  caused  his 
^eath.  He  does  not  seem  to  have  had  any  conversation  with  him  as  to 
Potts'  condition  at  that  time,  and  he  himself  was  doubtless  not  aware  of 
the  extent  of  his  injuries.  Neither  Holt  nor  Clanton,  if  they  themselves 
knew  the  fact,  told  him  of  the  force  of  the  electricity  with  which  the  tele- 
phone wire  was  then  charged.  Holt,  in  his  testimony,  testified  that  a  wii« 
was  often  hot,  and  yet  not  sufficiently  so  to  produce  serious  injury;  that 
the  strength  of  the  current  would  depend  upon  the  greater  or  less  extent 
of  the  leakage  from  defective  insulation. 

Whitmeyer  saw  Whitworth's  actions  throughout,  and  testified  to  the  fact 
that  they  were  evidently  aimed  at  relieving  Potts  from  the  supposed  dangw 
of  his  situation. 

Wise,  Randolph  &  Rendall,  for  appellant. 

Alexander  &  Wilkinson  and  Shepherd  &  Land,  for  appellees. 

Opinion  by  Nicholls,  C.  J. 

We  have  had  twice  before  us  cases  where  the  plaintiffs  in  the 
case  were  injured  in  their  attempt  made  to  save  others  from  im- 
minent danger.  The  first  case  was  that  of  Peyton  v.  The  Texas 
Pacific  B.  Co,,  41  La.  Ann.  861,  6  So.  690,  17  Am.  St.  Eep.  430; 
and  the  second,  De  Mahy  v.  Railroad  Co.,  45  La.  Ann.  1329,  14 
So.  61.  In  the  second  of  these  cases  there  was  judgment  in  favor  of 
the  defendant  under  the  special  facts  shown.  The  injury  received 
was  by  a  mother,  who,  with  her  little  daughter,  about  two  years 
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old,  had  gone  as  a  passenger  upon  a  car  operated  by  the  defendant 
company  upon  its  branch  road  between  St.  Martinsville  and  Cade 
station.  The  latter  place  not  being  of  sufficient  importance  in  its 
business  to  justify  the  building  of  a  passenger  station,  passengers 
going  from  St  Martinsville  to  Oade  were  in  the  habit  of  remain- 
ing in  the  coach  until  the  train  for  which  they  were  waiting  should 
reach  there.  The  schedule  of  the  road  was  so  made  as  to  give  the 
company  an  opportunity  in  this  interval  to  attach  to  the  coach  any 
freight  cars  which  might  have  been  left  at  the  station  to  be  taken 
to  St  Martinsville.  The  practice  of  the  company  was,  upon  the 
trains  reaching  Ckde,  to  detach  the  locomotive,  and  by  means  of 
different  switches  to  couple  the  cars  onto  the  coach,  which  was 
left  stationary  on  a  track.  This  coupling  necessarily  gave,  when 
made,  some  movement  to  the  coach.  On  the  day  in  question  the 
coupling  was  made  with  no  greater  force  than  usual  —  a  coupling 
from  which  no  injury  could  or  would  have  resulted  under  ordinary 
conditions.  On  that  particular  occasion,  however,  the  mother  of 
the  child  had  incautiously  permitted  it  to  go  several  times  upon 
the  platform  in  front  of  the  coach,  although  the  conductor  had 
warned  the  passengers  to  keep  their  seats.  The  child,  not  stand- 
ing steadily  upon  its  feet^  was  thrown  forward  by  the  force  of 
the  coupling  into  the  space  between  it  and  the  freight  car  just 
attached,  and  was  in  imminent  danger  of  being  crushed.  The 
mother,  who  received  herself  no  injury  from  the  coupling,  ran  to 
the  front  door,  down  the  steps,  and,  thrusting  her  arm  under  the 
coach,  extricated  the  child,  but  at  the  expense  of  having  her  own 
arm  badly  broken  and  permanently  injured.  Her  husband  sued 
the  company  for  damages,  but  judgment  was  rendered  against  him 
on  two  grounds.  The  first  was  that  the  company  was  not  guilty 
itself  of  any  negligence ;  that  it  had  no  reason  to  anticipate  that 
a  child  of  tiiat  age  would  be  permitted  to  be  upon  the  platform ; 
and,  second,  because  the  mother,  who  was  injured  without  fault 
on  tie  part  of  the  company,  had  brought  her  injuries  upon  herself 
by  allowing  the  child  to  go  upon  the  platform.  The  act  on  her  part 
which  barred  the  action  was  not  her  conduct  in  placing  her  arm 
mider  the  moving  car  to  save  her  child,  but  her  antecedent  act 
of  allowing  it  to  have  gone  upon  the  platform. 
In  the  other  case  (that  of  Peyton  v.  The  Texas  Pacific  R,  Co,, 
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41  La.  Ann.  861,  6  So.  690,  17  Am.  St  Eep.  430)  judgment  was 
rendered  in  favor  of  the  plaintiff.  The  defendant  company  in 
that  case  was  adjudged  guilty  of  negligence  in  running  a  train 
upon  a  thoroughfare  of  the  city  of  Shreveport,  in  front  of  the 
fair  grounds,  where  a  large  number  of  persons  were  congregated 
in  and  around  its  tracks,  at  a  dangerous  rate  of  speed,  in  charge 
of  a  fireman,  instead  of  a  regular,  skilled  engineer ;  and,  by  reason 
of  this  negligence,  an  inebriated  man,  standing  on  its  tracks  in 
front  of  the  approaching  car,  with  his  back  to  it,  was  about  to  be 
crushed,  when  a  friend  went  to  his  rescue,  and  pulled  him  success- 
fully off  the  track,  but,  in  so  doing,  got  struck  and  injured  him- 
self by  the  car.  The  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff  was  not  sustained.  The  court  evidently  con- 
sidered that  the  plea  of  contributory  negligence  set  up  by  the  com- 
pany which  was  itself  at  fault,  is  one  which,  though  inuring  to  the 
company,  does  so  by  way  of  consequence  or  result,  and  is  not  one 
granted  directly  to  the  company  in  aid  of  any  right  which  it  has 
itself ;  that  the  plea  in  bar  of  an  action  is  one  which  has  grown  up 
under  jurisprudence,  and  not  by  any  direct,  positive  law  in  aid 
of  the  general  good  and  welfare,  in  furtherance  of  the  two  maxims, 
"iVwZ  prendra  avantage  de  son  tort/*  and  ''  Volenti  non  fit  injuria^ 
and,  being  the  act  of  the  court,  is  more  or  less  subject  to  its  con- 
trol or  modification  in  any  given  case,  where,  in  its  opinion,  the 
public  good  and  welfare  are  better  to  be  subserved  by  not  apply- 
ing it,  as  where  the  thing  done  is  not  in  fact  to  be  considered  a 
fault,  but  a  meritorious  act.  The  case  at  bar  differs  from  the 
Peyton  case  in  this:  that  Peyton  was  injured  by  being  advanced 
upon  and  struck  by  the  car  of  the  company  while  he  was  in  or 
alongside  the  tracks  of  the  company,  running  through  a  public 
thoroughfare,  while  in  this  case  Whitworth  himself  advanced  upon 
and  took  hold  of  the  wire  of  his  company,  which  he  had  been  using 
in  its  dangerous  condition.  In  both  cases,  however,  the  defendant 
company  was  guilty  of  negligence.  In  the  case  of  Corbin  v.  The 
City  of  Philadelphia,  195  Pa.  St.  461,  45  Atl.  1070,  49  L.  R  A. 
715,  78  Am.  St.  Rep.  825,  this  question  was  very  thoroughly  con- 
sidered. The  case  will  be  found  reported  in  the  forty-ninth  voliune 
of  the  Lawyers'  Annotated  Reports,  accompanied  by  very  copious 
and  valuable  notes  and  extracts  taken  from  decisions  of  other 
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States.  In  the  case  quoted^  the  city  authorities  of  Philadelphia 
had  caused  a  trench  to  be  dug  in  one  of  the  streets  of  that  city^ 
which  became  filled  with  a  deadly  gas,  and  which  they  had 
abandoned^  leaving  it  without  the  necessary  and  proper  safeguards 
to  protect  the  passing  public  from  falling  in  it.  A  child  went  into 
the  trench  to  recover  his  ball,  which  rolled  into  it,  and  became 
overcome  by  the  gas,  whereupon  a  stranger  went  into  the  trench, 
and  became  himself  overcome  by  the  gas,  and  died.  The  child 
revived  and  escaped  injury.  The  mother  of  the  deceased  brought 
suit  against  the  city  to  recover  damages  for  the  death  of  her  son, 
and  judgment  in  favor  of  the  defendant  was  rendered  by  the 
lower  court,  and  reversed  and  remanded  by  the  Supreme  Court  of 
Pennsylvania,  to  be  submitted  to  the  jury,  three  judges  dissenting. 
That  case  closely  resembles  the  present  one  in  its  legal  aspects. 
The  Supreme  Court,  in  the  course  of  its  opinion,  said : 

"A  rescuer  —  one  who,  from  the  most  unselfish  motives,  prompted  by  the 
noblest  impulses  that  can  impel  man  to  deeds  of  heroism,  faces  deadlj  peril 
—  ought  not  to  hear  from  the  law  words  of  condemnation  of  his  bravery 
because  he  rushed  into  danger  to  snatch  from  it  the  life  of  a  fellow  creature 
imperiled  by  the  negligence  of  another.  He  should  rather  listen  to  words 
of  approval,  unless  regretfully  withheld  on  account  of  the  unmistakable 
evidence  of  his  rashness  and  imprudence.  This,  conscience  and  reason  ap- 
prore,  and  the  best  judgment  of  thoughtful  and  intelligent  judges  has  declared 
it  to  be  the  law  of  the  land." 

The  court  quoted  approvingly  from  Echert  v.  Long  Island  R. 
Co.,  43  N.  Y.  503,  3  Am.  Eep.  721,  which  it  declared  was  fairly 
fairly  regarded  as  the  leading  case  upon  the  subject 

In  the  latter  case  the  court  said : 

**  Negligence  implies  some  act  of  omission  or  commission  wrongful  in  itself. 
Under  the  circumstances  in  which  defendant  was  placed,  it  was  not  wrong- 
ful in  him  to  make  every  effort  in  his  power  to  rescue  the  child,  compatible 
with  a  reasonable  regard  for  his  own  safety.  It  was  his  duty  to  exercise 
his  judgment  als  to  whether  he  could  save  the  child  without  serious  dam- 
age to  himself.  If,  from  the  appearances,  he  believed  that  he  could,  it  was 
not  negligence  to  make  an  attempt  to  do  so,  although  believing  that  he 
might  fail  and  receive  injury  to  himself. 

"  He  had  no  time  for  deliberation.  He  must  act  instantly,  if  at  all,  as  a 
moment's  delay  would  have  been  fatal  to  the  child.  The  law  has  so  high  a 
regard  for  human  life  that  it  will  not  impute  negligence  to  an  effort  to 
preserve  it,  unless  made  under  such  circumstances  as  to  constitute  rashness^ 
in  the  judgment  of  prudent  persons." 
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In  the  case  at  bar  the  jury  evidently  considered  that  Whit- 
worth  was  not  guilty  of  rashness  in  acting  as  he  did.  We  our- 
selves think  that  he  was  not  fully  advised  of  the  precise  existing 
situation,  and  of  the  condition  of  Potts  as  he  then  was,  hanging 
upon  the  pole;  that  he  was  not  advised  as  to  the  precise  danger 
he  was  himself  incurring  when  he  took  hold  of  the  wire ;  and  that, 
even  if  he  heard  the  warning  to  him  of  Holt  and  Clanton  not 
to  touch  the  wire,  he  did  not  know  the  grounds  upon  which  that 
warning  was  based.  He  may  well  have  conceived  that  the  advice 
was  being  given  to  himself  to  act  from  selfish  motives,  and  from  the 
selfish  side  of  his  nature,  and  to  take  no  risks  whatever  in  the 
premises  —  advice  which  his  own  sense  of  duty  and  regard  for  the 
safety  of  others  led  him  not  to  follow.  We  certainly  cannot  im- 
pute to  him  an  intention  to  commit  suicide.  We  do  not  think  we 
are  called  upon  in  this  case  to  go  back  of  the  conclusions  of  fact 
reached  by  the  jury. 

For  the  reasons  herein  assigned,  the  judgment  appealed  from 
should  be,  and  it  is  hereby,  aflSrmed,  at  costs  of  appellant. 

Land«  J.,  recused,  having  presided  in  the  court  below. 

On  Rehearing  (April  11,  1904). 
Pbovostt,  J.     On  further  consideration,  the  amount  of  the 
judgment  in  this  case  is  reduced  to  $5,000,  and,  as  thus  amended, 
the  decree  heretofore  handed  down  is  adhered  to,  and  a  rehearing 
is  refused. 


Boston  &  Maine  Railroad  Co.  v.  Saco  Valley  Electric  Railroad 

Co. 

(Maine  —  Supreme  Judicial  Court.) 

1.  Construction  of  Crossing;  Decree  of  Railroad  Commissioners. — ^Under 
cur  statutes  the  whole  question  of  how  railroad  crossings  shall  be  con- 
structed and  maintained  is  left,  in  the  first  instance,  to  the  sound  judg- 
ment and  discretion  of  the  railroad  commissioners  for  determination; 
and  their  decision,  when  made,  is  final,  unless  an  appeal  is  taken. 

i  ■ 

As  to  rights  of  street  railway  company  to  cross  railroad,  see  Wabash  R.  Co. 

t?.  Ft.  Wayne,  etc.,  Tract.  Co.,  1  St.  Ry.  Rep.  139,  (Ind.  Sup.)  67  N.  E.  674,  and 

monographic  note  on  page  140  of  1  St.  Ry.  Rep. ;  Oneonta,  etc.,  Ry.  Co.  t:.  Coop- 
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2.  M(N)incATiON  OF  Dbcbeb. —  They  have  no  authority  to  modify  or  change 
such  a  decree  once  made,  except  upon  a  new  application,  notice,  and 
hearing;  nor  can  they,  before  appeal,  make  a  temporary  decree  which 
does  not  purport  to  represent  their  sound  judgment  and  discretion  in 
the  premises.    Such  temporary  decree  is  void. 

(OflfidaL) 

Appeal  by  Boston  and  Maine  Railroad  from  a  decree  of  railroad  commis- 
sioners.   Decided  August  18^  1903.    Reported  98  Me.  78,  66  Atl.  202. 

J.  W.  Symonds,  D.  W,  Snow,  C  8.  Cook,  and  C.  L.  Hutchinson, 
for  appellant. 

/.  0.  Bradbury y  for  petitioners. 

Opinion  of  Powers,  J. 

This  is  an  appeal  from  a  decree  of  the  railroad  conunissioners 
aflowing  the  Saco  Valley  Electric  railroad  to  cross  at  grade  the 
Boston  &  Maine  railroad  at  Saco  and  at  Buxton. 

The  decree  appealed  from  is  void.  It  appears  upon  its  face 
that  it  does  not  represent  the  sound  judgment  and  discretion  of 
the  railroad  commissioners,  but  is  intended  as  a  temporary  ex- 
pedient until  they  can  make  up  their  minds  what  ought  to  be 
done  in  the  premises.     In  making  the  decree  they  say : 

"The  Boston  &  Maine  railroad  desires  to  avoid  grade  crossings.  The  pe- 
titioning company  claims  that  grade  crossings  are  reasonable,  and  that  neither 
overhead  nor  undergrade  crossings  are  feasible.  We  have  giyen  the  matter 
considerable  attention,  several  continuances  having  been  made  for  that  pur- 
pose.   We  are  yet  undecided  in  the  matter. 

"The  statute  (chap.  191,  P.  L.  1901)  provides  that,  if  an  appeal  is 
taken  to  the  decision  of  the  railroad  commissioners  in  such  case,  the  com- 
missioners may  still  determine  the  manner  and  conditions  of  construction 
tnd  maintenance  of  such  crossing  during  the  pendency  of  the  appeal,  and 
Mwie  the  necessary  temporary  decree  therefor. 

**  Long  before  this  statute,  this  board,  in  the  matter  of  the  petition  of  the 
Bangor,  Old  Town  &  Orono  railroad  for  a  crossing  of  the  Maine  Central  rail- 
road at  Veazie,  made  a  decree  authorizing  a  temporary  crossing  at  grade. 

erstown,  1  St.  Ry.  Rep.  697,  86  App.  Div.  (N.  Y.)  284,  83  N.  Y.  Supp.  307, 
and  the  following  cases  reported  in  this  volume :  Philip  v.  Heraty,  2  St.  Ry. 
^'  480,  (Mich.)  97  N.  W.  963;  West  Jersey,  etc.,  R.  Co.  r.  Atlantic  City, 
etc,  Traction  Co.,  2  St.  Ry.  Rep.  717,  (N.  J.  Eq.)  66  Atl.  890. 
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nils  decision  will  be  found  in  the  report  of  the  commissicHierft  for  the  year 
1895,  page  92.  That  decree  was  afterward  changed  bj  the  board  upon  peti- 
tion of  the  Maine  Central  railroad,  and  the  court  sustained  the  commission 
in  its  action.  Maine  Cent.  R.  Co.  v,  B.  O.  &  0.  Ry.  Co.,  89  Me.  555,  36 
Atl.  1050. 

"It  is  too  early  now  to  make  a  decree  under  P.  L.  1901,  diap.  191.  We 
deem  it  best,  however,  to  make  a  temporary  decree,  as  we  did  in  the  Veazie 
case." 

They  then  granted  crossings  at  grade  "  until  otherwise  ordered 
by  this  board."  It  is  evident  that  these  words  do  not  mean  simply 
imtil  otherwise  ordered  by  the  board  upon  a  new  application.  That 
would  be  true  of  every  decree.  Taken  in  connection  with  the  words 
"  temporary  decree/'  the  language  used  shows  an  intent  to  reserve 
and  assert  the  power  of  the  railroad  commissioners  to  hereafter 
modify  or  completely  set  aside  this  decree  in  this  same  proceed- 
ing, should  they  at  any  time  hereafter  come  to  a  decision  as  to 
whether  "  grade  crossings  are  reasonable,  or  overhead  and  under 
grade  crossings  feasible."  We  find  no  such  authority  granted  by 
statute.  In  the  case  of  a  railroad  company  of  any  kind,  whose 
tracks  are  to  be  constructed  across  the  tracks  of  any  railroad  al- 
ready built,  upon  application,  notice,  and  hearing,  such  crossing 
shall  be  made,  constructed,  and  maintained  in  such  manner  and 
under  such  conditions  as  shall  be  ordered  by  the  board  of  railroad 
commissioners.  Laws  1895,  chap.  72,  §  2.  When  the  crossings 
already  exist,  upon  application,  notice,  and  hearing  the  board  are 
to  determine  what  changes,  if  any,  are  necessary,  and  how  such 
crossings  shall  be  constructed  and  maintained.  Laws  1895,  chap. 
72,  §  1. 

By  section  3  of  the  same  act  such  decision  is  declared  by  the 
statute  to  be  "  final "  unless  appeal  is  taken.  ISTo  power  is  re- 
served to  the  board  suo  motu  to  modify  or  change  a  decision  once 
made. 

In  the  case  of  Maine  Cent  B.  Co,  v.  B.  0.  &  0.  By,  Co.,  89 
Me.  555,  36  Atl.  1050,  referred  to  as  authority  for  this  tem- 
porary decree,  the  power  of  the  railroad  commissioners  to  make 
such  a  decree  was  not  considered.  There  had  been  a  temporary 
decree  authorizing  a  grade  crossing.  Subsequently,  upon  a  new 
petition,  notice,  and  hearing,  the  railroad  commissioners  made  an 
order  which  provided  for  an  overhead  crossing,  and  abolished  the 
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grade  crossing  provided  for  by  the  temporary  decree.  Upon  appeal 
these  last  proceedings  were  upheld  and  approved.  The  validity 
of  the  so-called  temporary  decree  was  not  before  the  court  in  that 
case. 

This  "  temporary  decree  '*  differs  from  the  one  referred  to  in 
the  Veazie  case  in  this :  that  while  both  granted  crossings  at  grade 
"  until  otherwise  ordered/'  this  decree  contains  in  itself  the  state- 
ment that  the  commissioners  have  reached  no  decision  as  to  whether 
grade  crossings  are  reasonable.  Grade  crossings  are  not  only 
places  of  recognized  danger,  but  they  are  sources  of  danger  to  all 
who  travel  on  either  steam  or  electric  roads.  The  time  has  not  yet 
come  when  they  can  be  everywhere  abolished,  but  it  was  never 
the  intention  of  the  Legislature  that  they  now  should  be  estab- 
lished in  cases  where  the  railroad  commissioners  could  not  decide 
that  they  were  reasonable.  A  decision  which  contains  within  it- 
self such  a  statement  of  indecision  is  a  felo  de  se,  and  must  fall. 

In  Maine  Cent  R.  Co.  v.  Waterville  &  Fairfield  By.  &  Light 
Co,,  89  Me.  328,  36  Atl.  453,  Mr.  Justice  Walton  says: 

"It  seems  to  us  that  the  evident  intention  of  the  Legislature  was  to 
leave  the  whole  question  of  how  railroad  crossings  should  be  constructed 
and  maintained,  and  how  the  expense  of  such  crossings  should  be  borne,  in 
the  first  instance  to  the  sound  judgment  and  discretion  of  the  railroad 
commissioners,  and  we  think  that  their  decision  should  not  be  altered  or 
reversed  unless  manifestly  illegal  or  unjust." 

Mr.  Justice  Strout,  in  the  Veazie  case,  89  Me.  555,  36  Atl. 
1050,  says: 

"The  question  whether  public  safety  requires  a  highway  to  pass  over 
or  under  a  railroad  at  a  crossing  is  left  by  the  statute  in  the  first  instance 
to  the  judgment  of  the  railroad  commissioners,  and  their  decision  should 
not  be  reversed  by  this  court  unless  it  is  manifestly  erroneous. 

Such  language  as  this  was  never  intended  to  embrace  decisions 
which  do  not  purport  to  represent  the  sound  judgment  of  the  board 
rendering  them.  They  are  entitled  to  no  weight,  for  they  do  not 
purport  to  flow  from  the  judgment  of  any  man  or  body  of  men. 
Neither  can  such  irresponsible  decrees,  even  though  unappealed 
from,  afford  a  basis  and  justification  for  action  in  matters  which 
so  clearly  concern  the  public  safety.  The  so-called  temporary  de- 
cree in  this  case  was  unauthorized  and  void. 
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Upon  appeal  this  court  has  power  to  make  such  order  or  decree 
thereon  as  law  and  justice  may  require.  Laws  1895,  chap.  72, 
§  5.  The  question  here  presented  has  never  been  passed  upon  by 
that  board,  to  whom  it  was  the  intention  of  the  Legislature  to 
refer  it  in  the  first  instance.  While  its  decision  is  not  conclusive, 
yet  the  court  should  have  the  benefit  of  the  commissioners^  judg- 
ment in  any  subsequent  proceedings. 

The  whole  matter  is  reconmiitted  to  the  board  of  railroad  com- 
missioners for  further  proceedings  in  accordance  with  this  opinion. 

So  ordered. 


Withee  v.  Somerset  Traction  Co. 
(Maine  —  Supreme  Judicial  Court.) 

1.  IlTJTTBT  TO  GONDUOTOB  BY  CONTACT  WITH  POLE  SUPPOBTIWG  TBOLUET  WiBB. 

—  During  a  crowded  condition  of  a  trolley  car,  by  custom  and  under 
verbal  instructions  to  the  conductor,  passengers  were  received  and  per- 
mitted to  ride  on  the  platform  and  running-boards.  In  collecting  the 
fares  the  conductor  was  obliged  to  pass  along  the  running-board  and 
step  around  the  passengers,  relying  on  the  handle  bars  for  support. 
While  thus  engaged  in  taking  fares,  the  plaintiff,  a  conductor  in  the 
employ  of  the  defendant  corporation  operating  the  road,  was  struck  by 
an  inclining  trolley  supporting  pole,  which,  at  the  height  of  plaintiff's 
head,  was  nineteen  inches  from  a  point  vertically  above  the  outer  edge 
of  the  running-board  on  the  easterly  side  of  the  track.  The  pole  which 
struck  the  plaintiff  was  twenty-two  inches  nearer  the  rail  than  the  average 
distance  of  the  381  poles  on  the  entire  line,  and  inclined  toward  the  track 
six  and  one-fourth  inches  in  a  height  of  six  feet.  The  plaintiff  had  been  in 
the  employ  of  the  road  for  four  years  on  its  cars,  and  had  been  previously 
engaged  in  setting  trolley  poles.  But  he  had  not  noticed  the  proidmity 
or  inclination  of  the  accident  pole.  Held,  that  the  defendant  company 
was  negligent  in  making  an  improper  location  of  the  pole. 

2.  Pbepondebance  of  Evidence. —  Held,  also,  that  there  was  no  such  want  of 

preponderance  of  evidence  as  would  justify  setting  aside  the  verdict  in 
plaintiff's  favor  rendered  by  a  jury  who  heard  the  testimony  and  viewed 
the  place  of  the  accident,  either  on  the  ground  of  contributory  negligence 
or  assimiption  of  risk. 

(Official.) 

As  to  injury  to  employees  of  street  railway  company  by  contact  with  ob- 
structions at  side  of  track,  see  note  to  Oovan  v.  New  Orleans,  etc.,  R.  Co.,  2 
St.  Ry.  Rep.  335,  and  cases  therein  cited. 


Digitized  by  VjOOQ IC 


WiTHEE  17.  SOMEESET  TkACTION  Co.  381 

Motion  by  defendant  for  new  trial.    Decided  July  7,  1903.    Beported  98  Me. 

61,  56  Atl.  204. 

Forrest  Goodwin,  for  plaintiflF. 
Oeo.  W.  Oower,  for  defendant 
Opinion  by  Peabody,  J. 

The  plaintiff  was  a  conductor  on  an  electric  car  used  by  the  de- 
fendant corporation  on  its  street  railway  between  Madison  village 
and  Skowhegan,  in  Somerset  county,  Me.  On  the  4th  day  of  July, 
1900,  when  performing  the  duties  of  his  employment,  he  was 
struck  by  one  of  the  poles  erected  and  maintained  by  the  company 
for  supporting  the  trolley  wires. 

The  action  is  brought  to  recover  damages  for  injuries  he  sus- 
tained, and  which  he  alleges  were  caused  by  the  negligence  of 
his  employer,  the  defendant  corporation.  The  verdict  was  for  the 
plaintiff  for  the  sum  of  $1,47^.08,  and  the  defendant  brings  the 
case  to  this  court  on  motion  for  a  new  trial. 

The  jury  must  have  found,  first,  that  the  defendant  was  guilty 
of  n^ligence  in  reference  to  the  plaintiff  in  the  relation  of  master 
and  servant;  second,  that  the  plaintiff  did  not  assume  as  a  risk 
incident  to  his  employment  the  special  danger  of  being  hit  by  this 
particular  pole  as  it  was  then  located ;  third,  that  the  plaintiff  did 
not  contribute  to  the  accident  by  failure  to  use  due  care. 

The  facts  upon  which  the  question  of  the  alleged  negligence  of 
Ae  defendant  depends  relate  to  two  elements  of  the  proposition. 

First,  as  to  the  location  and  other  conditions  of  the  trolley 
pole  relative  to  the  track  and  the  car  on  which  the  plaintiff  was 
serving  the  defendant  as  a  conductor. 

The  distance  from  the  inside  of  the  pole  to  the  outside  of  the 
rail  was  forty-four  and  one-quarter  inches,  and  to  the  outer  edge 
of  the  running-board  on  the  side  of  the  car  nineteen  inches  less. 
The  pole  inclined  toward  the  track  six  and  one-quarter  inches  at 
the  height  of  the  plaintiff's  head  as  he  stood  upon  the  running- 
board,  so  that  at  that  height  the  handle  bars  on  the  posts  of  the 
car  were  twenty-four  inches  from  the  pole.  The  average  distance 
from  the  rail  of  381  trolley  poles  along  the  line  of  the  road  for 
twelve  miles  was  about  fifty-nine  and  one-half  inches.    There  were 
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six  (or  possibly  nine)  poles,  a  fence,  and  trees,  making  eighteen 
objects  in  all  which  were  slightly  nearer  to  the  rail  than  the  ac- 
cident pole;  but  they  were  either  vertical  or  inclined  from  the 
track,  so  that  at  the  height  of  the  conductor's  head,  with  the  ex- 
ception of  one  pole  set  in  the  line  of  trees,  this  one  was  nearest, 
and  was  about  twenty-two  inches  nearer  than  the  average.  An 
object  at  this  height,  at  a  point  vertically  above  the  outer  edge  of 
the  running-board,  would  be  within  nineteen  inches  of  this  pole. 

Second.  The  other  facts  relate  to  the  nature  of  the  plaintifPs 
service,  and  bear  upon  the  duty  which  the  Somerset  Traction  Com- 
pany assumed  toward  its  servant,  the  plaintiflF. 

The  seating  capacity  of  the  open  car  running  at  the  time  of  the 
accident  was  sufficient  for  about  fifty  passengers,  but  on  this  day 
there  were  from  95  to  100.  They  were  received  on  the  car  in 
accordance  with  the  usual  custom  and  verbal  instructions,  as  ap- 
pears from  the  testimony  of  the  plaintiff,  the  motorman,  and  a 
former  superintendent  of  the  company.  In  consequence  of  the 
crowded  condition  of  the  car,  passengers  stood  upon  the  platforms 
at  each  end  and  on  the  running-boards  on  each  side. 

The  trolley  poles  were  placed  in  different  portions  of  the  road 
on  alternate  sides,  but  the  greater  part  on  the  easterly  side  of  the 
track,  among  which  was  the  accident  pole.  In  taking  the  fares, 
which  was  one  of  the  important  duties  of  the  conductor,  it  was 
impossible  or  impracticable  when  the  car  was  crowded,  as  on  this 
occasion,  for  him  to  collect  them  while  standing  on  the  side  opposite 
the  passenger.  In  passing  along  the  running-board  for  that  pur- 
pose it  was  necessary  to  step  around  passengers  standing  upon  it, 
and  to  rely  upon  the  handle  bars  for  support. 

The  nearness  of  this  inclining  pole  to  the  head  of  the  conductor 
as  he  was  performing  this  duty  was  the  direct  cause  of  the  injury, 
and  whether  the  location  and  maintenance  of  the  pole  in  its  posi- 
tion constituted  a  failure  of  the  master  to  provide  the  plaintiff 
with  a  reasonably  safe  place  while  performing  the  service  required 
of  him  was  an  important  question  in  issue. 

There  seemed  to  be  reasons  why  some  of  the  poles  were  placed 
nearer  than  the  average  distance.  For  example,  those  within  the 
line  of  trees  at  the  Clough  place  were  naturally  located  at  the 
same  distance  as  the  trees ;  those  near  the  bridge  at  the  same  dis- 
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tance  as  the  trestle;  and  those  at  the  curves  might  properly  be 
somewhat  nearer  than  the  ordinary  distance,  because  the  car  in- 
clined away  from  them.  But  no  reason  or  explanation  is  given 
why  the  trolley  pole  in  question  and  those  immediately  north  and 
south  were  set  nearer  than  was  usual  along  the  electric  road. 

It  is  claimed  in  behalf  of  the  plaintiff  that  the  company,  by 
locating  this  pole  and  allowing  it  to  remain  with  a  decided  inclina- 
tion toward  its  cars,  fitted  with  running-boards  on  which  passengers 
were  not  only  permitted  but  invited  to  stand  when  the  sitting 
room  was  occupied,  made  it  imsafe  for  the  conductor  as  he  passed 
between  the  pole  and  passengers  in  collecting  the  fares,  and  that 
it  was  consequently  guilty  of  negligence  in  reference  to  him  while 
engaged  in  the  line  of  his  duty.  This  was  properly  submitted  to 
the  jury  for  their  determination. 

In  Nugent  v.  Boston,  Concord  &  Montreal  R.  Co.,  80  Me.  62, 
12  Atl.  797,  6  Am.  St.  Rep.  151,  a  brakeman,  in  pursuance  of 
the  signal  for  setting  brakes,  was  rapidly  ascending  an  iron  ladder 
on  the  side  of  a  box  car,  and  was  brought  in  contact  vdth  the  end 
of  the  depot  awning,  and  suffered  injuries. 

In  this  action  against  the  company  he- recovered  a  verdict,  and 
upon  motion  for  a  new  trial  it  was  held  that  the  presiding  justice 
properly  submitted  to  the  jury  the  question  of  the  defendant's 
negligence,  and  that  of  the  plaintiff's  exercise  of  ordinary  care, 
and  the  law  court  declined  to  interpose  and  set  the  verdict  aside. 

Illustrations  were  given  by  reference  to  similar  cases  showing 
that  fair-minded  men  may  reasonably  arrive  at  different  conclu- 
sions upon  admitted  facts.  Oibson  v.  Erie  Ry,  Co.,  63  IST.  Y.  449, 
20  Am.  Rep.  552 ;  Illinois  Cent.  R.  Co.  v.  Welch,  52  HI.  183, 
4  Am.  Rep.  593. 

These  cases  are  not  imlike  the  case  at  bar.  That  last  cited  was 
an  action  against  a  railroad  company  by  a  brakeman  for  injuries 
by  collision  with  a  projecting  awning  on  one  of  its  station-houses ; 
and  it  was  held  that  the  danger  was  such  as  might  well  escape  the 
observation  of  a  person  who  had  been  in  the  employ  of  the  defend- 
ant for  a  long  period  of  time,  and  that  the  company  was  liable 
for  the  damages  sustained. 

The  next  proposition  to  be  considered  is  one  of  equal  importance. 

While,  by  the  well-established  rules  of  the  law  of  master  and  ser- 
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vant,  the  master  is  under  an  implied  obligation  to  furnish  and 
maintain  for  the  servant  a  reasonably  safe  place  for  the  perform- 
ance of  the  duties  required  and  reasonably  safe  appliances  con- 
nected with  the  business,  the  servant  is  under  like  obligation  to 
use  due  care  and  to  assume  all  obvious  and  usual  risks  incident  to 
his  employment. 

If  the  defect  was  an  obvious  one,  or  if  the  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  ought  to  have  known,  that  this 
pole  was  unusually  near  or  inclined  toward  the  track  so  as  liable  to 
hit  a  person  passing  another  on  the  running-board  of  the  car,  the 
danger  was  a  risk  which  he  assumed,  and  he  could  not  recover  for 
injuries  sustained  through  the  negligence  of  the  defendant  in 
reference  to  its  location  and  continuance. 

In  Hall  V.  Wakefield  &  Stoneham  Street  Ry.  Co,,  178  Mass. 
98,  69  N.  E.  668,  a  conductor  stepping  aroimd  a  person  standing 
on  the  running-board  of  the  car  came  in  collision  with  a  tree. 
It  was  held  that  the  tree  near  the  track  was  a  permanent  condi- 
dition  of  the  plaintiff's  employment,  and  that  having  been  em- 
ployed for  some  time  he  took  the  risk. 

In  Ooldthwait  v.  Haverhill,  etc..  By.  Co.,  160  Mass.  554,  36  N. 
E.  486,  the  plaintiff,  while  employed  in  its  carhouse  by  the  defend- 
ant, was  injured  by  having  his  leg  caught  between  the  running- 
boards  of  two  open  cars.  Barker,  J.,  says :  "  It  [the  danger]  was 
not  only  incident  to  his  employment,  but  so  obviously  incident  that 
he  must  be  presumed  to  have  known  and  appreciated  it,  and  must 
be  held  to  have  accepted  as  one  of  the  risks  of  his  employment  the 
danger  of  injury  to  himself  by  being  caught  between  cars  swing- 
ing toward  each  other  on  the  tracks  at  the  entrance  of  the  car- 
house."  Lovejoy  v.  Boston  &  Lowell  B.  Co.,  125  Mass.  79,  28  Am. 
Rep.  206. 

In  Byan  v.  New  York,  etc.,  B.  Co.,  169  Mass.  267,  47  N.  E. 
877,  the  plaintiff,  descending  from  a  moving  freight  car  in  the 
discharge  of  his  duties  as  brakeman,  was  injured  by  coming  in 
contact  with  a  fence  three  feet  and  nine  and  one-half  inches  from 
the  nearest  rail  of  the  track.  Holmes,  J.,  says :  "  The  fence  which 
the  plaintiff  struck  was  a  permanent  visible  structure,  and  under 
our  decisions  (Mass.)  did  not  constitute  one  of  those  unusual 
dangers  to  which  an  employee  who  has  not  taken  the  risk  of  them 


Digitized  by  VjOOQ IC 


WiTHEB  V.  SOMEBSET  TbACTION  Co.  386 

with  actual  knowledge  of  their  existence  has  a  right  to  assume 
that  he  will  not  be  exposed  by  entering  an  employment/' 

In  Ladd  v.  Brockton  Street  By.  Co.,  180  Mass.  454,  62  K  E, 
730,  in  some  particulars  closely  resembling  the  case  under  con* 
sideration,  the  plaintiff,  while  engaged  in  learning  the  duties  of  a 
street  car  conductor  in  the  defendant's  employment,  and  having 
had  experience  on  other  roads  and  being  familiar  with  the  gen- 
eral duties,  was  struck  while  standing  on  the  running-board  of  a 
moving  car  by  a  trolley  post  and  injured.  The  post  by  which 
he  was  struck  was  one  of  several  along  the  same  side  of  the  track, 
and  about  equally  distant  Uierefrom,  but  there  was  no  evidence 
that  they  were  unusually  near  the  track.  It  was  held  that  the 
plaintiff  assumed  the  risk,  and  upon  entering  the  employment  of 
the  defendant  he  must  be  held  to  have  contracted  with  reference 
to  the  existing  arrangement  of  the  track  and  trolley  posts. 

The  plaintiff  in  this  case  had  been  employed  for  four  years  by 
the  company  either  as  motorman  or  conductor,  and  had  previously 
been  engaged  in  setting  trolley  poles,  some  of  them  being  the  iden- 
tical ones  which  are  located  at  no  greater  distance  from  the  track 
than  the  pole  in  question. 

He  testified  that  the  rule  for  locating  the  poles  was  that  the 
distance  from  the  center  of  the  poles  to  the  center  of  the  tra<^ 
should  be  eight  feet,  and  that  he  did  not  know  that  there  was  any 
deviation  except  in  a  few  instances  where  he  had  observed  that 
the  track  was  moved  toward  one  side  of  the  true  location,  so  that 
the  center  stakes  were  not  equi-distant  from  the  rails.  The  poles 
within  the  line  of  trees  at  the  Clough  place  were  known  to  him 
to  be  nearer  the  track  than  the  usual  distance;  but  these  were' 
always  kept  in  mind  by  his  observance  of  the  requirement  of  the 
superintendent  that  passengers  should  be  warned  to  avoid  being 
struck  by  them;  no  instruction  had  been  given  him  in  reference 
to  this  pole;  no  notice  that  it  was  dangerously  near  the  track, 
and  he  did  not  know  the  fact  before  the  accident 

There  is  in  the  case  the  testimony  of  one  witness  which  tends 
to  show  that  the  plaintiff  did  know  this,  because,  as  he  states,  the 
conductor  cautioned  the  passengers  to  look  out  for  the  pole  im- 
mediately before  he  was  himself  struck  by  it  And  two  other 
witnesses  testify  to  the  warning  given  by  him,  but  not  so  definitely 
25 
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as  to  the  words,  time,  or  place  as  necessarily  to  conflict  with  the 
plaintiff's  testimony  that  he  gave  no  warning  as  to  poles,  but  that 
he  did  so  as  to  the  trees. 

It  is  contended  by  the  defendant  that,  while  the  plaintiff  may  not 
have  appreciated  or  actually  known  the  danger,  his  obliviousness 
to  so  obvious  an  object  of  peril  to  himself,  which  he  had  passed 
thousands  of  times  —  several  times  daily — 'was  more  than  want 
of  ordinary  care,  which  he  was  bound  to  use ;  it  was  gross  careless- 
ness. 

But  his  explanation  is  that  its  proximity  to  the  track  was  not 
apparent  by  reason  of  any  marked  contrast  with  the  position  of 
other  poles  north  and  south  of  it,  as  it  was  in  alignment  with  them; 
that  he  had  occasion  to  collect  fares  usually  at  points  at  some 
distance  from  it,  and  had  not  necessarily  passed  it  while  standing 
on  the  running-board,  so  as  to  be  made  ccmscious  of  its  unusual 
nearness  to  the  car ;  and  that  when  not  occupied  with  taking  fares 
his  place  was  in  the  center  of  the  rear  platform,  and  while  he 
had  been  employed  as  motorman  he  stood  in  the  center  of  the  front 
platform,  places  not  favorable  for  detecting  or  noticing  such  a 
defect.  Also,  in  this  connection,  it  is  a  relevant  fact  that  the 
motorman  and  former  superintendent,  men  presumably  observant 
and  watchful,  having  the  same  opportunity  and  owing  the  same 
duty  to  the  company,  failed  to  observe  this  particular  pole  before 
the  accident. 

Affirmative  proof  that  the  plaintiff  did  not  fail  to  exercise  the 
legal  standard  of  care  is  required. 

In  his  testimony,  in  addition  to  the  facts  and  circumstances 
already  referred  to,  he  states  that  two  passengers  were  taken  onto 
the  east  side  of  the  car  and  stood  upon  the  running-board.  He  had 
previously  collected  all  the  other  fares,  and  for  the  purpose  of 
collecting  the  fares  of  these  passengers  he  was  in  the  act  of  pass- 
ing around  one  or  two  persons  holding  onto  the  handle  bars  with 
both  hands,  in  the  same  manner  as  he  had  been  accustomed  to  do, 
when  he  was  brought  in  contact  with  the  trolley  pole.  If  his  tes- 
timony is  true,  it  was  the  usual  course  in  collecting  fares  when  the 
car  was  crowded,  and  he  would  have  been  as  free  from  danger  as 
when  collecting  fares  on  the  opposite  side  of  the  car  but  for  the 
improper  location  and  maintenance  of  this  trolley  pole.    But  the 
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testimony  of  a  passenger  on  the  car  at  the  time  tends  to  show  that 
the  plaintiff  was  negligent.  He  states  that^  in  passing  the  witness 
on  the  running-board;  the  conductor^  instead  of  holding  to  the 
handle  bars,  held  to  the  arm  of  the  witness.  This  the  plaintiff 
denies.  Their  testimony  is  apparently  in  conflict,  but  is  not  so 
necessarily.  The  plaintiff's  left  hand  must  have  been  released 
from  the  handle  bar  in  passing  the  witness,  and  may  have  in- 
voluntarily pressed  against  or  grasped  his  arm. 

We  think  the  principle  of  Nugent  v.  Boston,  Concord  &  Mon- 
treal R.  Co.,  supra,  applies  to  this  case,  and  that  it  was  for  the  jury 
to  determine  the  question  of  negligence  and  due  care ;  and,  although 
we  might  upon  the  evidence  as  reported  have  reached  a  different 
conclusion  on  some  or  all  of  the  propositions  involved,  it  is  to  be 
considered  that  the  jury  had  the  opportunity,  which  we  have  not 
had,  to  view  the  place  of  the  accident,  to  observe  the  poles  and 
other  objects  called  to  their  attention,  and  to  see  the  witnesses  when 
testifying. 

And  a  careful  review  of  the  case  does  not  show  such  obvious 
want  of  a  preponderance  of  the  evidence  in  favor  of  the  plaintiff 
as  indicates  that  the  jury  were  improperly  influenced  or  failed 
to  observe  the  rules  given  them  by  the  court,  nor  that  the  dam- 
ages are  excessive. 

Motion  overraled.  ' 


State  to  Use  of  Egner  v.  United  Railways  &  Electric  Co. 
(Maryland  —  Court  of  Appeals.) 

Ikjubt  to  Passenctb  on  Station  Piatfobic;  Neolioence.— The  plaintiff's 
intestate  was  standing  upon  a  platform  maintained  by  the  defendant, 
waiting  for  a  car,  and  was  struck  by  the  footboard  of  a  car  passing  the 
platform.  It  appeared  that  the  decedent  had  ample  space  on  the  plat- 
form to  stand  without  coming  in  contact  with  the  footboard  of  the  car. 
Other  cars  had  passed  the  platform  while  he  stood  there,  and  he  had 
opportunity  to  notice  the  portion  of  the  platform  which  the  footboard 
would  cover.    The  platform  had  been  in  use  for  a  number  of  years  and 


lainry  to  passengers  at  stations. —  Other  cases  reported  in  this  series  relat- 
ing to  injuries  caused  by  alleged  defects  in  stations  and  platforms  are:  Aston 
r.  St  Louis  Transit  Co.,  2  St.  Ry.  Rep.  631,  (Mo.  App.)  79  S.  W.  999;  Ditt- 
man  v.  Brooklyn  Hts.  R.  Co.,  2  St.  Ry.  Rep.  801,  91  App.  Div.  (N.  Y.)  378, 
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had  aooommodated  ten  or  twelve  persons  with  perfect  safety.  It  was 
held  that  in  the  absence  of  reasonable  evidence  of  any  specific  act  of 
negligence  on  the  part  of  the  employees  of  the  defendant,  it  was  ini> 
proper  to  submit  the  case  to  the  jury. 

Afpkal  by  plaintiffs  from  judgment  for  defendant.    Decided  January  13, 1904. 
Reported  (Md.),  66  AU.  789. 

C.  Dodd  McFarland,  for  appellants. 

Oeorge  Dobbin  Penniman,  for  appellee.  « 

Opinion  by  Bbisooe,  J. 

This  action  was  brought  by  the  equitable  plaintiffs  in  the  Balti- 
more City  Court  against  the  United  Railways  &  Electric  Company 
of  Baltimore  to  recover  damages  for  the  alleged  killing  of  one 
David  Egner.  At  the  close  of  the  plaintiffs'  case  the  coiul;  in- 
structed the  jury  that  the  accident  to  the  deceased  was  directly 
contributed  to  by  his  own  negligence,  and  their  verdict  must  be 
for  the  defendant.  The  single  question,  then,  presented  on  the 
appeal,  is  whether  the  evidence  supports  this  ruling. 

The  appellant  is  a  body  corporate  duly  incorporated  under  the 
laws  of  the  State  of  Maryland,  and  owns  a  railway  track  and  cars 
for  the  transportation  of  passengers  along  Hartford  avenue,  in 
Baltimore  county.  On  the  23d  of  June,  1901,  the  deceased  went 
on  the  platform  of  the  defendant  for  the  purpose  of  boarding  one 
of  its  cars  as  a  passenger  from  Southern  avenue  to  Baltimore  city, 
and,  while  standing  thereon  and  waiting  for  a  car,  was  struck  by 
a  rapidly  moving  car,  knocked  therefrom,  and  sustained  serious 

86  N.  Y.  Supp.  S7S  (in  which  case  it  appeared  that  the  plaintiff  was  admitted 
to  the  station  platform  to  wait  for  a  train*  and  that  when  ahe  first  readied 
the  platform  there  were  few  people  upon  it,  but  subsequently  a  large  crowd 
•f  passengers  had  collected^  so  that  when  the  train  flnaUy  came  she  was 
pushed  by  the  crowd  with  considerable  force  against  the  side  of  the  ear,  sus- 
taining the  injuries  for  which  the  action  was  brought,  and  it  was  hdd  that 
the  question  of  the  defendant's  negligence  in  permitting  passengers  to  aocumo- 
late  upon  the  platform  was  one  for  the  jury) ;  Cotant  v,  Boone  Sub.  Ry.  Go., 
2  St.  Ry.  Rep.  269,  and  note  (Iowa),  99  N.  W.  116. 

In  the  case  of  Hayden  t^.  Fairhaven,  etc.,  R.  Co.,  2  St.  Ry.  Rep.  67  (CottB.)» 
66  Atl.  613,  a  person  standing  on  the  edge  of  a  sidewalk  was  injured  by  beiag 
struck  by  the  running-board  of  a  car  which  overlapped  the  aidewall^  and  it 
was  held  that  the  conqMiny  was  not  liable. 


Digitized  by  VjOOQ IC 


State  to  Use  of  Eoneb  v.  United  Rys.  &  Elec.  Co.     88> 

injuries,  from  which  he  died.  The  cause  of  action  is  alleged 
to  be  the  negligence  of  the  defendant  in  constructing  the  platform, 
by  making  it  too  narrow,  and  omitting  hand  rails  for  the  protection 
of  passengers,  so  as  to  prevent  them  from  falling  at  the  southerly 
end  of  the  platform.  The  railway  tracks  of  the  appellee  company 
are  constructed  on  the  west  side  of  the  Hartford  turnpike,  which 
runs  in  a  northerly  and  southerly  direction.  The  platform  is 
located  at  the  comer  of  the  turnpike  and  Southern  avenue,  and 
between  the  westernmost  or  south-bound  track  and  the  west  side 
of  the  turnpike.  This  platform  is  used  by  the  passengers  in  board- 
ing the  cars,  and  is  described  as  level  and  filled  with  ashes.  It 
was  about  fifteen  feet  long  and  four  feet  wide,  from  the  track. 
A  car  with  a  footboard  would  extend  over  the  platform  about 
eighteen  inches,  leaving  a  space  of  about  two  feet  and  a  half  for 
passengers  to  stand  on  while  waiting  for  a  car. 

The  accident  occurred  under  the  following  circumstances :  The 
witness  Eisennacher,  who  was  on  the  platform  at  the  time  of  the 
accident,  testified:  That  he  was  on  the  platform  three  or  four 
minutes  before  the  Egners  came.  That  he  stood  at  the  north  end 
of  the  platform;  second,  John  Egner,  with  his  small  child  in  his 
arms;  third,  Mrs.  John  Egner;  and,  fourth,  at  the  south  end  of 
the  line,  David  Egner,  the  deceased.  That  the  car  was  coming 
from  the  north  and  going  south.  The  first  car  was  signaled,  but 
it  did  not  stop.  The  second  car  did  not  stop,  but  passed  the  plat- 
form on  which  the  party  was  standing.  The  third  car  came  at 
the  rate  of  thirty  or  thirty-five  miles  an  hour.  He  tried  to  stop  it, 
but  failed.  The  next  thing  he  saw  was  Mr.  Egner  in  the  gutter 
alongside  of  the  platform.  He  was  struck  by  the  footboard  of 
the  car.  He  also  testified  there  was  nothing  to  obstruct  the  view 
of  the  car  from  the  platform  for  a  distance  of  150  yards.  John 
Egner,  who  was  standing  on  the  platform  near  the  deceased,  cor- 
roborated the  evidence  as  to  the  location  of  tho  accident,  but  did 
not  see  the  car  strike  the  deceased.  Mrs.  Egner,  who  was  present, 
did  not  see  the  car  strike  the  deceased,  but,  as  she  turned  around 
and  looked  for  her  child,  did  not  see  the  deceased  until  they 
had  picked  him  up ;  could  see  the  car  approaching  at  a  distance  of 
400  feet,  and  they  were  standing  close  together  on  the  platform. 
The  witness  Albrecht,  who  lives  at  the  comer  of  Hartford  road 
and  Southern  avenue,  the  place  where  the  accident  happened,  tes- 
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tified :  That  the  platform  is  a  stopping  place.  As  a  matter  of  fact 
it  is  not  a  platform,  but  is  level  with  the  track,  and  filled  up  with 
ashes,  and  from  the  car  track  it  is  about  four  feet  wide.  Count- 
ing what  projects  from  the  car,  there  is  a  space  of  about  two  and 
one-half  feet  for  passengers  to  stand  on.  Standing  on  the  ground 
it  is  about  eighteen  inches  high.  There  is  a  board  on  the  back 
and  a  board  on  top  of  it,  like  a  seat.  It  is  used  by  persons  who 
are  tired  and  want  to  sit  down  and  wait  for  the  cars.  On  cross- 
examination  he  testified  that  the  platform  had  been  there  about 
three  years,  and  it  was  very  much  used.  He  had  seen  ten  or 
twelve  persons  standing  on  the  platform.  He  had  often  seen  cars 
running  rapidly  by  the  platform  when  persons  were  standing  on  it 
We  have  thus  stated  the  material  portions  of  the  testimony,  and, 
upon  a  careful  examination  of  the  record,  do  not  find  in  the  testi- 
mony such  evidence  of  negligence  on  the  part  of  the  appellee  com- 
pany as  entitled  the  plaintiffs  to  recover.  It  is  well  settled  by 
nimierous  decisions  of  this  court  that,  to  entitle  a  plaintiff  to 
recover  in  actions  of  this  kind,  "  there  must  be  some  reasonable 
evidence  of  well-defined  acts  of  negligence  or  breach  of  duty  on 
the  part  of  the  defendant,  causing  the  injury  complained  of." 
It  is  incumbent  upon  the  plaintiff  to  prove,  first,  that  there  was  a 
neglect  of  duty  by  the  defendant;  and,  secondly,  that  the  injury 
was  the  direct  consequence  of  such  neglect  of  duty.  In  this  case 
the  evidence  shows  that  the  deceased  was  struck  by  "  the  footboard 
©f  the  car  "  while  passing  the  platform  on  which  he  was  standing, 
and  he  was  thrown  therefrom  and  fatally  injured.  There  was  no 
evidence  whatever  that  the  motorman  in  charge  of  the  car  acted 
in  a  negligent  or  unlawful  manner  when  passing  the  platform,  or 
that  the  car  differed  in  construction  from  the  other  cars  that  had 
passed  while  the  deceased  was  on  the  platform.  On  the  contrary, 
the  evidence  shows  that  the  deceased  had  ample  space  on  the  plat- 
form to  stand  without  coming  in  contact  with  the  footboard  of  the 
ear.  He  was  standing  at  the  south  end  of  the  platform,  and  the 
car,  which  was  coming  from  the  north  and  going  south,  passed 
in  perfect  safety  four  persons  standing  on  the  same  platform 
before  it  reached  him.  He  had  an  iminterrupted  view  of  the 
approaching  car,  and  had  an  opportunity,  from  the  passing  of  the 
two  previous  cars,  to  notice  the  portion  of  the  platform  which 
would  be  covered  by  the  footboard.     According  to  the  unoon- 
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tradicted  evidence  of  all  the  witnesses  in  the  case,  the  platform 
was  of  suflScient  width  for  a  car  to  pass  in  safety  with  passengers 
on  it  The  platform  had  been  in  use  for  years,  and  had  accom* 
modated  ten  or  twelve  persons  with  perfect  safety.  In  the  case 
of  United  Bys.  Co.  v.  Fletcher,  95  Md.  533,  52  Atl.  608  — a 
somewhat  similar  case  —  this  court  said  the  mere  fact  that  the 
plaintiff,  whilst  standing  in  a  narrow  space  between  the  car  and 
ditch,  came  in  contact  with  the  body  of  the  conductor,  is  not  per  se 
even  prima  fade  evidence  of  negligence  on  the  part  of  the  latter* 
In  the  absence  of  reasonable  evidence  of  any  act  of  negligence  or 
failure  of  duty  on  the  part  of  the  conductor,  it  was  improper  to 
let  the  case  go  to  the  jury,  to  be  determined  by  surmise  or  con« 
jeetnre.  The  cases  cited  by  the  appellant  do  not  conflict  with 
the  conclusion  we  have  reached  in  this  case. 

As  this  view  disposes  of  the  case,  it  will  not  be  necessary  to 
consider  the  question  of  contributory  negligence  raised  on  the 
prayer,  and,  as  there  can  be  no  recovery  by  the  plaintiff,  the  jud^ 
ment  will  be  aflSrmed.  State,  Use^  of  Bacon,  v.  Bailroad  Co.,  58 
Md.  485. 

Judgm^it  affirmed,  with  costs. 


United  Bailways  &  Electric  Co.  v.  Biedler. 

(Maryland  —  Court  of  Appeals.) 

Coixisioir  wrra  Vehiclb  Cbossinq  TIulck;  Ikputed  Neouoeitce. —  The 
plaintiff  was  riding  with  his  brother,  an  experienced  driver,  and  while 
attempting  to  cross  one  of  the  tracks  of  the  defendant  the  wagon  waa 
struck  by  one  of  the  defendant's  cars  and  the  plaintiff  was  severely  in- 
jured.   At  the  point  where  the  crossing  was  attempted  a  car  could  have 

IMPUTBD  NSGLIG£NC£. 

1.  Negligence  of  street  railway  employee  imputed  to  passenger. 

2.  Negligence  of  driver  of  vehicle  imputed  to  occupant 

a.  General  rule. 

b.  Competency  of  driver. 

c  Qualification  of  rule;  care  to  be  ezerdaed  by  occupant 

d.  Negligence  of  driver  of  fire  truck. 

e.  Persons  engaged  in  common  enterprise. 

f .  Negligence  of  driver  of  hired  vehicle. 
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been  seen  approaching  for  a  distance  of  forty  or  fifty  feet;  no  car  being 
seen  the  driver  gave  his  horse  a  free  rein  and  started  to  cross  the  track; 
but  the  horse  and  buggy  were  struck  before  the  crossing  was  completed. 
It  appeared  that  neither  the  plaintiff  nor  the  driver  heard  any  gong 
on  the  approaching  car.  An  instruction  to  the  effect  that  the  plaintiff 
exercised  no  control  over  the  driver  and  the  management  of  the  horse, 
and  that  if  the  jury  find  that  the  driver  was  guilty  of  negligenee  in 
the  mumer  in  which  he  drove  the  horse,  which  contributed  to  the  ac- 
cident, the  driver's  negligence  should  not  be  imputed  to  the  plaintiff 
and  is  not  a  bar  to  recovery,  was  sustained.  The  driver  being  one 
whom  the  plaintiff  knew  to  be  skillful  and  experienced,  and  the  plaintiff 
observing  the  driver  check  his  horse  as  they  approached  the  tracks  and 
lean  forward  beyond  the  side  curtains  to  look  for  cars,  the  plaintiff  was 
not  guilty  of  contributory  negligence  in  thus  relying  on  the  care  of  the 
driver,  although  he  himself  took  no  precaution  to  avoid  the  injury. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  January  20,  1004. 
Reported  (Md.),  56  Atl.  813. 

M.  Ernest  Jenkins  and  J5.  Howell  Oriswold,  Jr.,  for  appellant 

Yemon  Cook,  for  appellee. 

Opinion  by  Schmucker,  J. 

The  question  presented  by  this  case  is  a  narrow  one.  The  ap- 
peal is  from  a  judgment  recovered  by  the  appellee  against  the 
appellant  in  the  Superior  Court  of  Baltimore  city  for  damages 

3.  Negligence  of  husband  imputed  to  wife. 

4.  Negligence  of  parents,  guardians,  or  other  custodiani  imputed  to 

children. 

a.  General  rule. 

b.  Action  for  death  of  child, 
c  Action  by  parent 

d.  Bzercise  of  care  by  child. 

e.  Negligence  in  peimitting  child  to  go  on  street 

f .  Negligence  in  failing  to  avoid  injury  to  child. 
6.  Other  cases  reported  in  this  series. 

1.  Negligence  of  street  railway  employee  imputed  to  passenger. —  Cases 
have  arisen  where  passengers  upon  a  street  car  were  injured  by  a  collision  with 
a  street  railroad  train  at  a  railroad  crossing,  caused  by  the  n^ligence  of  the 
street  railway  employees.  The  general  rule  is  that  the  negligence  of  the  driver 
or  motorman  in  charge  of  a  street  car  is  not  imputable  to  a  passenger  riding 
therein,  precluding  the  recovery  of  damages  for  injuries  so  received  from  the 
steam  railroad  company.    Little  Rock,  etc.,  R.  Co.  v.  Harrell,  58  Ark.  454,  25 
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for  injuriea  caused  by  a  collision  between  a  carriage  in  which  he 
was  riding  and  one  of  the  appellants'  electric  cars.  It  is  ad- 
mitted in  the  record  and  on  the  briefs  of  counsel  that  there  is 
evidence  in  the  case  legally  sii£Scient  to  establish  the  existence  of 

8.  W.  1117;  Woodley  i?.  Baltimore,  etc.,  R.  C3o.,  15  D.  G.  642;  Kuttner  v. 
UndeH  Rj.  Ck>.,  29  Mo.  App.  502;  Bennett  v,  N.  J.  R.,  etc.,  Co.,  36  N.  J.  L.  225» 
13  Am.  Rep.  435;  McCallum  r.  Long  Island  R.  Co.,  3S  Htm  (N.  Y.),  569  (in 
which  case  the  court  held  that  the  negligence  of  the  driver  or  conductor  of  a 
street  car  was  not  imputable  to  a  passenger  therein,  and  the  fact  that  their  neg- 
ligence contributed  with  that  of  the  defendant's  engineer  and  fireman  in  causing 
the  accident  would  not  defeat  the  plaintiff's  right  to  recover;  the  plaintiff's 
intestate  was  not  bound  to  stop,  look,  or  listen  for  an  approaching  train,  but 
could,  as  a  passenger,  reasonably  assume  that  proper  care  and  attention  would 
be  given  at  the  crossing  by  those  in  charge  of  the  car,  before  an  attempt  woidd 
be  made  to  go  over  it) ;  Covington  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86;  Gulf, 
C.  k  S.  F.  Ry.  Co.  r.  Pendery,  87  Tex.  553,  29  8.  W.  1038,  47  Am.  St.  Rep. 
125.  If  a  passenger  is  injured  by  a  collision  between  a  street  car  and  the  cars 
of  a  railroad  company,  caused  by  the  concurring  negligence  of  the  employees 
of  the  street  railway  and  railroad  company,  a  joint  and  several  liability  is 
created  against  both  companies,  notwithstanding  the  fact  that  from  the  evi- 
dence it  might  be  inferred  that  the  negligence  of  the  employees  of  the  street 
railway  company  was  the  proximate  cause  of  the  injury.  Georgia  Pacific  Ry. 
Go.  V.  Hughes,  87  Ala.  610,  6  So.  413. 

2.  HegUgence  of  diivei  of  vehicle  imputed  to  occupant,  a.  General  rule. — 
It  may  be  stated  as  a  general  rule  that  where  a  person  occupies  a  vehicle  upon 
the  invitation  of  another,  without  exercising  or  assuming  any  control  or  super- 
vision over  the  management  of  the  vehicle  or  the  driving  of  the  team,  the 
driver's  negligence  will  not  be  imputed  to  such  person.  In  such  a  case  the 
driver  does  not  become  the  agent  or  servant  of  the  person  riding  with  him, 
and  such  person  is  not  held  accountable  for  his  acts.  See  Read  v.  City,  etc., 
Hy.  Co.,  115  Ga.  366,  41  S.  £.  629;  Nisbet  v.  Town  of  Garner,  76  Iowa,  314,  39 
K.  W.  516,  9  Am.  St.  Rep.  486,  1  L.  R.  A.  152;  Hajsek  D.  Chicago,  etc.,  R.  Co. 
(K^r.),  94  N.  W.  307;  Morris  v.  Metropolitan  Street  Ry.  Co.,  63  App.  Div. 
(N.  Y.)  78,  71  N.  Y.  Supp.  321,  affirmed  171  N.  Y.  592  (in  which  case  it  waa 
held  that  as  it  did  not  appear  that  the  relation  of  master  and  servant  existed 
between  the  plaintiff's  intestate  and  the  driver  of  a  brougham  in  which  he  was 
riding,  or  that  the  driver  was  under  the  express  control  of  the  intestate,  the 
intestate  was  not  responsible  for  any  n^ligence  on  the  part  of  the  .driver) ; 
McCormack  v.  Nassau  Elec.  R.  Co.,  18  App.  Div.  (N.  Y.)  333,  46  N.  Y.  Supp. 
230;  Strauss  if.  Newburgh  Elec.  Ry.  Co.,  6  App.  Div.  (N.  Y.)  264,  39  N.  Y. 
Bnpp.  998;  Kessler  v.  Brooklyn  Hts.  R.  Co.,  3  App.  Div.  (N.  Y.)  426,  38  N.  Y. 
Supp.  799;  McCaffrey  v,  D.  ft  H.  C.  Co.,  62  Hun  (N.  Y.),  618,  16  N.  Y.  Supp. 
495;  Bennett  r.  N.  Y.  C.  A  H.  R.  R.  Co.,  61  Hun  (N.  Y.),  623,  16  N.  Y.  Supp. 
7(5. 
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n^ligence  on  the  part  of  the  defendant^  in  running  the  car  at 
too  high  a  speed,  which  directly  contributed  to  the  plaintiff's  in- 
jury. The  plaintiff  was,  therefore,  entitled  to  recover  in  the  case 
Tinless  he  was  debarred  therefrom  by  contributory  negligence  on 

This  rule  is  not  universally  accepted  as  the  true  doctrine.  A  number  of 
cases  are  to  the  effect  that  a  person  who  voluntarily  takes  passage  in  a  vehicle 
driven  and  managed  by  another  assiimes  the  risk  of  the  care  and  skill  of  the 
driver,  and  if  an  injury  results  to  which  the  negligence  of  the  driver  con- 
tributedy  such  person  cannot  recover  therefor.  Mullen  v.  City  of  Owosso,  100 
Mich.  103,  68  N.  W.  663,  43  Am.  St.  Rep.  436;  Lake  Shore,  etc.,  R.  Ck).  t?.  Mil- 
ler, 25  Mich.  274;  Schindler  v.  Milwaukee,  etc.,  Ry.  Co.,  87  Mich.  410;  Cowan 
r.  Muskegon  Ry.  Co.,  84  Mich.  683,48  N.  W.  166;  Whitaker  r.  City  of  Helena, 
14  Mont.  124,  36  Pac.  004,  43  Am.  St.  Rep.  621;  Omaha,  etc.,  Ry.  Co.  v.  Tkl- 
bott,  48  Nebr.  627,  67  N.  W.  609;  Otis  t\  Town  of  Janesville,  47  Wis.  422, 
2  N.  W.  783;  Prideaux  v.  City  of  Mineral  Point,  43  Wis.  613,  28  Am.  R^ 
£68  {in  which  case  it  was  held  that  the  driver  of  a  private  conveyance  is  the 
agent  of  the  person  in  such  conveyance,  so  that  his  negligence,  contributing 
to  the  injury  complained  of  by  such  person,  will  defeat  his  action).  In  the 
case  of  Mullen  v.  City  of  Owosso,  Judge  Hooker  emphatically  dissented  from 
this  doctrine  and  contended  that  the  great  weight  of  authority  establishes  the 
rule  that  "  in  cases  like  the  present  the  question  becomes  one  of  fact ;  the  test 
of  the  passenger's  responsibility  for  the  negligence  of  the  driver  depending 
upon  the  passenger's  control,  or  right  of  control,  of  the  driver,  so  as  to  con- 
stitute the  relation  of  master  and  servant  between  them."  A  large  number 
of  cases  were  cited  by  him  in  support  of  his  contention.  In  Shearm.  k 
Redf.  Neg.,  §  66,  in  speaking  of  this  doctrine,  it  is  said:  "This  ex- 
traordinary theory  was  invented  in  Wisconsin,  and  sustained  by  a  process 
of  elaborate  reasoning;  and  this  Wisconsin  decision,  in  evident  ignorance 
of  all  decisions  to  the  contrary,  was  recently  followed,  with  some  similar 
reasoning,  in  Montana;  and  in  Nebraska  without  any  reasoning  whatever; 
which  last  is  certainly  the  best  method  of  reaching  a  conclusion,  directly  op- 
posed to  common  sense,  and  to  the  decision  of  twenty  other  courts.  The  notion 
that  one  is  the  '  agent '  of  another,  who  has  not  the  smallest  right  to  control 
or  even  advise  him,  is  difficult  to  support  by  any  sensible  argument.  This 
theory  is  universally  rejected,  except  in  the  three  States  mentioned,  and  it  must 
aoon  be  abandoned  even  there." 

b.  Competency  of  driver. —  Where  a  person  who  accepts  an  invitation  to  ride 
with  another  has  no  reason  to  doubt  the  efficiency  of  the  driver  or  his  compe* 
tency,  he  cannot  be  charged  with  his  negligence,  where  such  person  was  him- 
self free  from  fault.  Elyton  Land  Co.  v,  Mingea,  80  Ala.  621,  7  So.  666; 
Metropolitan  St.  Ry.  Co.  v.  Powell,  80  Qa.  601,  10  S.  E.  118;  Lake  Shore,  etc^ 
Ry.  Co.  V.  Boyts,  16  Ind.  App.  640,  43  N.  E.  667 ;  Town  of  Knightstown  v. 
Musgrove,  116  Ind.  121,  18  N.  £.  462,  0  Am.  St.  Rep.  827;  Brannen  v.  Ko- 
komo,  etc.,  Road  Co.,  116  Ind.  116,  17  N.  E.  202;  Ouverson  v.  City  of  Graftoii« 
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his  part,  or  on  the  part  of  some  one  for  whose  negligence  he  was 
responsible.  The  single  question  presented  for  our  determination 
is  whether  the  record  contains  evidence  legally  sufficient  to  prove 
the  existence  of  any  such  contributory  negligence. 

5  Md.  281,  65  N.  W.  676;  Noyea  r.  Toim  of  Boecawen,  64  N.  H.  361,  10  AtL 
690,  10  Am.  St.  Kep.  410;  Robinson  v.  N.  Y.  C.  A  H.  R.  R.  Co.,  66  N.  Y.  II, 
23  Am.  Rep.  1 ;  Cain  r.  Traction  Co.,  1  St.  Ry.  Rep.  657,  48  Ohio  Law  Bull.  1« 
c  Qualification  of  rule;  care  to  bo  exercised  by  occupant — The  rule  is  not 
to  be  applied  so  as  to  relieve  a  person  riding  with  another  upon  invitation^ 
from  the  exercise  of  any  care  whatever  to  avoid  an  injury.  While  the  negli- 
gence of  the  driver  will  not  be  imputed  to  him,  he  will  not  for  this  reason  be 
freed  from  responsibility  for  his  own  negligence.  As  stated  in  Shearm.  & 
Redf.  Neg.,  |  66a,  "no  one  can  be  allowed  to  shut  his  eyes  to  danger,  in 
blind  reliance  upon  the  unaided  care  of  another,  without  assuming  the 
consequences  of  the  omission  of  such  care."  And  as  stated  in  Nellis  Street 
Bailroad  Accident  Law,  p.  485,  "in  all  such  cases,  in  order  to  recover 
for  negligence,  the  plaintiff  is  bound  to  show  that  he  himself  was  free 
from  cmitributory  negligence,  it  being  the  duty  of  the  person  so  occupying  a 
vehicle,  where  he  has  the  opportunity  to  do  so,  as  where  he  is  seated  alongside 
the  driver  of  the  vehicle,  to  exercise  his  faculties  to  discover  approaching 
danger,  and  avoid  it,  if  practicable,  by  communicating  the  fact  to  the  driver, 
or  otherwise.*'  In  the  case  of  Brickell  v.  N.  Y.  C.  k  H.  R.  R.  Co.,  120  N.  Y, 
290,  24  N.  £.  449,  17  Am.  St.  Rep.  648,  it  was  held  that  one  injured  at  a  rail- 
way crossing,  while  riding  in  a  vehicle  driven  and  owned  by  another,  cannot 
recover  of  a  railway  company  for  such  injuries,  where  he,  as  well  as  such 
driver,  was  negligent  in  not  making  any  effort  to  ascertain  whether  or  not  a 
train  was  approaching.  The  court  said :  "  It  is  no  less  the  duty  of  the  pas- 
senger, where  he  has  the  opportunity  to  do  so,  than  of  the  driver,  to  learn  of 
danger,  and  avoid  it  if  practicable.  The  plaintiff  was  sitting  upon  the  seat 
with  the  driver,  with  the  same  knowledge  of  the  road,  the  crossing  and  environ-  , 
ment,  and  with  at  least  the  same,  if  not  better,  opportunity  of  discovering 
dangers  than  the  driver  possessed,  and  without  any  embarrassment  in  com- 
municating them  to  him."  The  rule  in  such  case  is  laid  down  in  Hoag  v. 
N.  Y.  C,  etc.,  R.  Co.,  Ill  N.  Y.  199,  18  N.  E.  648,  where  a  husband  and  wife 
were  sitting  upon  the  same  seat  in  a  vehicle  driven  by  the  husband,  and  both 
were  killed  by  a  collision  at  a  crossing,  and  in  an  action  brought  by  the  admin- 
istratrix of  the  wife,  against  the  railroad  company,  it  was  held,  "  that  she  had 
no  right,  because  her  husband  was  driving,  to  omit  such  reasonable  and  prudent 
effort  to  see  for  herself  that  the  crossing  was  safe.  She  was  bound  to  look  and 
listen."  See  also  in  this  connection:  Flanagan  r.  N.  Y.  C,  etc.,  R.  Co.,  70 
App.I>iv.  (N.  Y.)  506,  75  N.  Y.  Supp.  225,  affirmed,  173  N.  Y.  631  (holding  that 
the  negligence  of  the  plaintiff's  intestate's  companion,  who  was  driving,  could 
not  be  imputed  to  him,  but  that  the  mere  fact  that  the  intestate  had  no  con* 
trol  over  the  horse  did  not  relieve  him  from  the  duty  of  looking  and  listening 
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The  material  facts  as  they  appear  from  the  record  are  as  fol- 
lows :  On  May  25,  1901,  the  appellee,  upon  the  invitation  of  his 
brother,  Dr.  H.  H.  Biedler,  rode  with  the  latter  in  his  buggy  upon 
his  round  of  professional  visits  in  Baltimore  city.     The  doctor 

for  himself  and  doing  all  that  a  prudent  man  ooidd  do  imder  similar  circmnp- 
stances) ;  Morris  v.  Metropolitan  St.  Ry.  Co.^  63  App.  Div.  (N.  Y.)  78,  71 
N.  Y.  Supp.  321,  affirmed,  170  N.  Y.  592;  Galveston,  etc.,  R.  Co.  v.  Kutac,  72 
Tex.  643,  11  S.  W.  127;  Allen  v,  Maine,  etc.,  R.  Co.,  82  Me.  Ill;  Deane  r. 
Pennsylvania  R.  Co.,  129  Pa.  St.  514,  15  Am.  St.  Rep.  733;  Township  of 
Crescent  t\  Anderson,  114  Pa.  St.  643,  60  Am.  Rep.  367. 

d.  Negligence  of  driver  of  fire  tmck. —  The  contributory  negligence  of  the 
driver  of  a  fire  truck  or  hosecart  which  collided  with  a  street  car  is  not 
imputable  to  a  fireman  on  the  truck,  where  it  appeared  that  he  had  no 
control  over  the  driver,  and  was  not  imder  his  authority.  Geary  v.  Metro- 
politan St.  Ry.  Co.,  1  St.  Ry.  Rep.  581,  84  App.  Div.  (N.  Y.)  514,  82  N.  Y. 
Supp.  1016.    See  also  Birmingham  Ry.  k  Elec.  Co.  v.  Baker  (Ala.),  31  So.  618. 

e.  Persons  engaged  in  common  entexpxiae^ — Where  a  person  is  riding  with 
another  and  is  injured  by  a  collision  with  a  street  car,  and  such  person  and 
the  driver  are  engaged  in  a  common  enterprise,  the  contributory  n^ligenoe 
of  the  driver  is  imputable  to  the  person  injured.  Cass  v.  Third  Ave.  R.  Co., 
20  App.  Div.  (N.  Y.)  691,  47  N.  Y.  Supp.  356;  Smith  v.  N.  Y.  C,  etc,  R.  Co., 
4  App.  Div.  (N.  Y.)  493,  38  N.  Y.  Supp.  666;  Donnelly  v  Brooklyn  City  R. 
Co.,  109  N.  Y.  16,  15  N.  E.  733.  U  the  person  riding  is  a  joint  contHbutor 
with  the  driver  to  the  hire  of  the  team  for  the  occasion,  he  is  deemed  n^igent 
if  he  does  not  look  for  approaching  cars  on  crossing  a  street  car  track  in  a 
suburban  and  ^inly  settled  district  of  a  city.  Shindalus  v.  St.  Paul  City  Ry. 
Co.  (Minn.),  83  N.  W.  386. 

f .  Negligence  of  driver  of  hired  vehicle. —  Where  a  person  hires  a  ha^  eab^ 
or  other  public  conveyance  to  convey  him  from  one  place  to  another,  and  the 
driver  is  only  subject  to  his  control  to  the  extent  of  directing  him  as  to  the 
place  where  he  wishes  to  go,  the  negligence  of  such  driver,  contributing  to  an 
injury  to  such  person,  is  not  imputable  to  him.  The  rule  in  such  case  is  not 
materially  different  from  that  applicable  to  the  case  of  a  person  riding  with 
another  upon  invitation.  If  the  circumstances  are  such  as  to  place  the  driver 
directly  and  necessarily  under  the  control  of  the  person  conv^ed,  the  driver's 
negligence  woidd  be  imputable  to  him.  But  where  the  circumstances  are  such 
that  he  woidd  not  be  required  to  exercise  any  control  over  the  conduct  of  the 
driver,  he  is  not  responsible  for  his  negligence.  Little  v,  Hackett,  116  U.  S. 
866,  6  Sup.  Ct.  391,  29  L.  ed.  652.  A  passenger  in  a  public  hack  is  not  required 
to  supervise  the  actions  of  a  driver  at  a  railroad  crossing,  nor  to  look  or  listen 
for  approaching  trains,  unless  there  was  reasonable  cause  to  distrust  tiie 
driver's  efficiency.  East  Tennessee,  etc..  Ry.  Co.  v,  Markeons,  88  Ga.  60,  13 
S.  E.  855,  14  L.  R.  A.  281 ;  Larkin  t\  Burlington,  etc,  Ry.  Co.,  85  Iowa,  492, 
52  N.  W.  480;  Randolph  v.  aRiordon,  155  Mass.  33 1|  29  N.  E.  583;  N.  Y^ 
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was  an  experienced  driver,  and  quite  familiar  with  the  locality 
of  the  aocident,  and  his  horse  was  a  quiet  one.  The  horse  and 
hnggy  which  he  drove  were  his  own  property,  and  the  appellee 
was  merely  his  guest,  and  had  nothing  whatever  to  do  with  the 

L.  E.  ft  W.  R.  Co.  V,  Steinbreimer,  47  N.  J.  L.  161,  54  Am.  Rep.  126;  Transfer 
Co.  V.  Kelly,  36  Ohio  St.  86;  Bradlej  v.  Ohio,  etc.,  Ry.  Co.,  126  K.  C.  735,  36 
8.  E.  ISl.  1m  the  caae  of  Frank  Bird  Transfer  Co.  v.  Krug,  30  Ind.  App.  602, 
65  N.  E.  309,  it  appeared  that  tiie  plaintiff  employed  a  transfer  company  to 
convey  her  to  a  railway  station,  and  exercised  no  control  over  the  driver  of 
the  carriage,  and  she  was  injured  by  the  overturning  of  the  carriage  in  a  col- 
lisicm  with  a  street  car,  caused  by  the  concurrent  n^ligence  of  the  driver  and 
the  railway  company,  and  it  was  held  that  the  driver's  negligence  was  not 
imputable  to  the  plaintiff  so  as  to  prevent  her  recovery  against  the  railway 
company. 

In  the  caae  of  Callahan  v.  Sharp,  27  Hun  (N.  Y.),  85,  it  appeared  that  the 
plaintiff's  wife  hired  a  two-horse  coach  and  a  driver  from  a  livery-stable  and 
drove  out  with  her  children;  on  approaching  a  railroad  track  the  flagman  at 
the  crossing  signaled  the  driver  not  to  cross ;  the  driver  notwithstanding  made 
efforts  to  cross  and  there  was  a  coUision  in  which  one  of  the  children  was 
killed.  It  was  hM.  that  as  the  driver  of  the  coach  was  subject  to  the  control 
and  commands  of  the  mother,  his  negligence  was  imputable  to  her;  and  since 
the  mother  and  the  children  were  engaged  in  a  joint  enterprise  in  which  she 
scted  for  herself  and  them  the  negligence  so  imputed  to  her  should  be  attrib- 
uted to  the  deceased  child  and  prevented  a  recovery  by  his  relatives.  The 
question  fwolved  in  this  case  as  in  other  similar  cases  is  based  upon  the 
ODBtnl  whicii  the  injured  person  had  over  the  driver  of  the  vehicle.  If  it 
bed  appeared  in  such  case  that  the  driver  was  not  subject  to  the  control  of 
the  mother  and  was  not  under  her  direction  his  negligence  coidd  not  have 
besn  imputed  to  her,  and  the  child's  relatives  would  have  been  entitled  to 


It  Is  clearly  iqpparent  that  where  the  driver  of  a  hack  in  which  the  plaintiff 
was  riding  wae  under  the  influence  of  intoxicating  liquor,  and  such  intoxica- 
tion contributed  to  his  carelessness,  the  plaintiff  is  guilty  of  contributory  neg- 
ligence in  taking  passage  with  him,  and  in  failing  to  use  due  care  for  his  own 
protection,  knowing,  or  having  opportunity  to  know,  of  the  incompetency  of 
•Qeh  driver.    Cain  v.  Traction  Co.,  1  St.  Ry.  Rep.  657. 

3.  Vegligence  of  husband  imputed  to  wife. —  Under  the  common  law  the 
,  negligence  of  the  husband  while  the  wife  is  under  his  immediate  care  is 
imputable  to  the  wife,  so  as  to  bar  her  recovery  for  injuries  to  which  such 
ne^igence  contributed.  See  Shearm.  k  Redf.  Neg.,  §  67,  citing  Peck  v. 
N.  Y.  &  N.  H.  R.  Co.,  60  Conn.  379;  Yahn  v,  Ottumwa,  60  Iowa 
429;  Carlisle  i*.  Sheldon,  38  Vt.  440;  Morris  v.  Chicago,  etc.,  R.  Co.,  26  Fed. 
22.  But  in  those  States  where  the  common-law  rights  of  husband  and  wife 
have  been  modified  by  statute,  so  that  the  wife  is  authorized  to  recover  for 
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management  of  the  horse  or  vehicle.  At  the  time  of  the  colliuon 
with  the  car  the  bu^y  was  going  west  along  the  north  side  of 
Twenty-third  street,  toward  St  Paul  street  The  doctor,  who 
was  driving,  sat  on  the  right  side  of  the  buggy,  and  the  appellee 

personal  injuries  to  the  same  eictent  and  in  the  same  manner  as  a  feme  eoU^ 
the  rule  in  respect  to  the  negligence  of  her  husband  being  imputed  to  her» 
is  the  same  as  in  the  case  of  the  n^ligence  of  other  persons;  so  that  where 
a  wife  is  injured  at  a  railroad  crossing  by  a  collision  with  the  vehicle  in 
which  she  is  riding  driven  bj  her  husband,  caused  fay  his  negligence,  sudi 
negligence  cannot  be  imputed  to  her,  and  she  may  recover.  Lake  Shore,  etc, 
Ry.  Co.  V.  Mcintosh,  140  Ind.  261,  3S  N.  E.  476;  Chicago,  St  Louis,  etc.,  R. 
Co.  V.  Spilker,  134  Ind.  3S0,  33  N.  E.  2S0;  Louisville,  etc.,  Ry.  Co.  v.  Ci«ek, 
130  Ind.  139,  29  N.  E.  4S1,  14  L.  R.  A.  733;  Hedges  r.  Kansas  City,  IS  Mo. 
App.  62;  Hoag  t?.  N.  Y.  C,  etc.,  R.  Co.,  Ill  N.  Y.  199,  IS  N.  E.  64S;  Plata 
V.  City  of  Cohoes,  24  Hun  (N.  Y.),  101,  S  Abb.  N.  C.  392,  affirmed,  89  N.  Y. 
219;  Galveston,  etc.,  Ry.  Co.  v,  Kutac,  76  Tex.  473,  13  S.  W.  327. 

4.  Negligence  of  parents,  guardians,  oi  other  custodians  imputed  to  childnn. 
a.  General  rule. —  The  rule  that  the  negligent  conduct  of  a  parent,  guardian, 
or  custodian  in  allowing  a  child  fum  eui  juria  to  be  exposed  to  danger,  which 
negligence  is  the  proximate  cause  of  the  injury,  is  contributory  negligenee, 
which  must  be  imputed  to  the  child,  and  will  bar  the  plaintiff  from  recovery 
in  an  action  brought  by  such  child  for  personal  injuries,  was  early  adopted 
and  is  still  maintained  in  New  York,  and  is  sometimes  referred  to  as  the 
New  York  rule.  The  reason  assigned  for  the  rule  is  that  the  child  stands 
in  such  a  relation  of  privity  to  the  negligent  parent,  guardian,  or  custodian  as 
exists  in  law  between  a  master  and  servant,  and  principal  and  agent,  and  that 
the  maxim  qui  facit  per  <Uium  faoit  per  se  is  directly  applicable.  Nellie 
Street  Railroad  Accident  Law,  p.  476,  and  cases  cited  in  note  21,  on  page  477. 

There  is  great  diversity  of  opinion  in  respect  to  this  subject.  The  New 
York  cases  sustaining  the  ride  as  above  stated  are  as  follows:  Etherington 
V,  Prospect  Park,  etc.,  R.  Co.,  8S  N.  Y.  641 ;  Weil  v.  Dry  Dock,  etc.,  R.  Co., 
119  N.  Y.  147,  23  N.  E.  487;  Cumming  v.  Brooklyn  City  R.  Co.,  104  N.  Y.  669, 
10  N.  E.  855;  Fallon  v.  Central  Park,  etc.,  R.  Co.,  64  N.  Y.  13;  Thurber  v. 
Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y.  326;  Mangan  v,  Brooklyn,  etc.,  R.  Co.» 
38  N.  Y.  455;  Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  615,  34  Am.  Dec.  273; 
Lifschitz  r.  Dry  Dock,  etc.,  R.  Co.,  67  App.  Div.  (N.  Y.)  602,  73  N.  Y.  Supp. 
888;  Coughlan  r.  Third  Ave.  R.  Co.,  7  App.  Div.  (N.  Y.)  124,  39  N.  Y.  Supp. 
1098;  Albert  r.  Albany  Ry.  Co.,  5  App.  Div.  (N.  Y.)  544,  39  N.  Y.  Supp.  430, 
affirmed,  154  N.  Y.  780,  49  N.  E.  1093;  Newdoll  v.  Young,  80  Hun  (N.  Y.), 
364;  Foley  r.  N.  Y.  C,  etc.,  R.  Co.,  78  Hun  (N.  Y.),  248,  28  N.  Y.  Supp.  816. 

The  rule  as  adopted  in  New  York  has  been  followed  and  applied  in  a  number 
of  States. 

Cdii/omia.— Roller  r.  Sutter  St.  R.  Co.,  66  Cal.  230,  6  Pac  108;  Sehierbold 
V.  No.  Beach,  etc.,  R.  Co.,  40  Cal.  447. 
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on  the  left  side.  Ad  they  approached  St.  Paul  street,  on  which  the 
cars  of  the  appellant  run,  and  when  they  were  about  fifteen  feet 
from  the  building  line  of  its  east  side,  the  doctor  checked  his 
horse,  and  leaned  forward  beyond  the  side  curtain  of  the  buggy, 

Indiana. —  JeffenooYille,  etc.,  B.  Co.  v.  Bowen,  40  Ind.  545 ;  EyansviUe,  ete^ 
B.  Go.  9.  Wolf,  59  Ind.  89;  Pittsburgh,  etc.,  R.  Go.  if.  Vining,  27  Ind.  513. 

Iowa. —  Walters  v.  Ghicago,  etc.,  R.  Co.,  41  Iowa,  71. 

KoMoa. —  Atchison,  etc.,  R.  Go.  v.  Smith,  28  Kan.  541. 

Kentucky. —  Toner's  Adm'r  v.  South  Covington,  etc.,  St.  Ry.  Co.,  22  Ey.  Law 
Rep.  564,  58  S.  W.  439. 

Maine. —  Ledie  v.  Lewiston,  62  Me.  468 ;  Brown  v.  European,  etc.,  R.  Co.,  58 
Me.  384. 

Maryland. —  Baltimore,  etc,  R.  Co.  v.  McDonneU,  43  Md.  534. 

Manachueetis.—  Cotter  v.  Lynn  k  Boston  R.  Co.,  180  Mass.  145,  61  K.  E« 
318;  McGeary  v.  Eastern  R.  Co.,  135  Mass.  363;  O'Connor  v.  Boston,  etc.,  R. 
Co.,  135  Mass.  352. 

Miwneaoia. — ^Ekman  r.  Minneapolis  St.  R.  Co.,  34  Minn.  24,  24  N.  W.  291 ; 
Fit^rald  v.  St.  Paul,  etc,  R.  Co.,  29  Minn.  336,  13  N.  W.  168. 

TeoBoe. —  Payne  v.  Humeston,  etc.,  R.  Co.,  70  Tex.  584. 

Wieixmein.—  Dahl  v.  Milwaukee  City  Ry.  Co.,  62  Wis.  652,  22  N.  W.  755. 

Notwithstanding  the  respectable  array  of  authorities  lined  up  in  support 
of  the  so-called  New  York  rule,  there  is  a  marked  tendency  in  other  jurisdic- 
tions to  refuse  to  aceept  the  rule  as  a  true  doctrine,  and  in  a  large  number 
of  eases  we  find  the  rule  Jaid  down  that  the  contributory  negligence  of  a 
parent,  guardian,  or  custodian  having  the  control  and  charge  of  a  chUd  is  not 
to  be  imputed  to  the  child  itself,  and  is  no  defense  to  an  action  brought  by 
the  child  for  the  recovery  of  damages  for  personal  injuries.  It  is  stated  in 
8hearm.  k  Redf.  Neg.,  I  78,  that  **  such  an  overwhelming  weight  of  authority, 
as  well  as  of  argument,  entitles  us  to  treat  the  so-called  New  York  rule  as  obso- 
lete." The  foUowing  cases  may  be  cited  in  opposition  to  the  soH»lled  New 
York  rule: 

Alabama. —  Pratt  Iron  Co.  v.  Brawley,  83  Ala.  371,  3  So.  555,  3  Am.  St.  Rep. 
761. 

Afkaneae. —  St.  Louis,  etc,  Ry.  Co.  r.  Rezroad,  59  Ark.  180,  26  S.  W.  1037. 

Conneotiout. —  Daley  v,  Norwich,  etc.,  R.  Co.,  26  Conn.  591. 

Qeorgia. —  Ferguson  v.  Columbus,  etc.,  R.  Co.,  77  Qa.  102. 

Kentucky. —  South  Covington,  etc.^  St.  R.  Co.  v.  Herrklotz,  20  Ky.  Law  Rep. 
750,  47  8.  W.  266. 

Lcuieiana. —  Barnes  v.  Shreveport  City  R.  Co.,  47  La.  Ann.  1218,  17  So. 
782;  Westerileld  v.  Levis,  43  La.  Ann.  63,  9  So.  52. 

Michigan. —  Shippy  v.  Village  of  Ausable,  85  Mich.  280,  48  N.  W.  584. 

JftMoiiri.— Winters  v.  Kansas  City  R.  Co.,  99  Mo.  509,  12  S.  W.  652,  17 
Am.  St.  Rep.  591,  6  L.  R.  A.  536  (in  which  case  the  court  expressly  renounced 
the  doctrine  laid  down  in  the  case  of  Hartfield  v.  Roper,  21  Wend.  (N.  Y.) 
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to  see,  as  he  testified^  if  any  cars  were  in  sights  but  he  neither  saw 
nor  heard  any  in  either  direction.  From  the  point  at  which  he 
thus  looked  he  could  have  seen  a  car  approaching  from  the  north 
on  the  -south-boimd  track  on  St.  Paul  street  about  forty  or  fifty 

615,  34  Am.  Deo.  273^  and  adhered  to  the  contrary  doctrine  aa  nmerted  in 
the  leading  case  of  Rohinson  v.  Cone,  22  Vt.  213,  64  Am.  Dec  67 ) ;  Boland 
V.  Missouri  R.  Co.,  36  Mo.  4S4;  Frick  v.  St.  Louis,  etc.,  R.  Co.,  86  Mo.  490. 

Nebraska. —  Huff  v,  Ames,  16  Nebr.  139. 

New  Hampehire. —  Warren  v.  Manchester '  St  Ry.  Co.,  70  N.  H.  352,  47 
Atl.  735. 

New  Jersey.—  M&rkey  x>,  Consol.  Tract.  Co.,  65  N.  J.  L.  82,  46  AU.  573; 
Bergen  County  Tract.  Co.  v,  Heitman,  61  N.  J.  L.  682,  40  Atl.  651;  Consol. 
Tract.  Co.  v,  Behr,  59  N.  J.  L.  447,  ?7  Atl.  142;  Newman  v.  Phillipsburg,  etc, 
Co.,  52  N.  J.  L.  446,  19  AU.  1102. 

O^to.— St.  aaire  St.  Ry.  Co.  v.  Eadi^  43  Ohio  St.  91,  1  K.  £.  519;  Cleve- 
land, etc,  R.  Co.  r.  Manson,  30  Ohio  St.  451  (holding  that  as  the  doctrine 
of  imputed  negligence  does  not  prevaU  in  Ohio  a  child  of  tender  years  injured 
by  the  faidt  of  another  is  not  deprived  of  a  right  of  action  by  reason  of  con- 
tributory negligence  on  the  part  of  a  parent  or  guardian) ;  BeUefontaine,  etc, 
R.  Co.  r.  Snyder,  18  Ohio  St.  400,  98  Am.  Dec  175. 

PenfM^ZiHinia.— Erie  City  Pass.  Ry.  Co.  r.  Schuster,  113  Pa.  St.  412,  6  Atl. 
269,  57  Am.  Rep.  471 ;  Philadelphia,  etc,  R.  Co.  t?.  Long,  75  Pa.  St.  257. 

7enites«e0.^Dan  v.  Citizens'  St.  Ry.  Co.,  99  Tenn.  88,  41  S.  W.  339;  Whirlcy 
V.  Whitman,  1  Head,  610.  , 

Vernnmt, —  Robinson  a.  Cone,  22  Vt.  213,  54  Am.  Dec  67. 

Fir^ia.— Norfolk  k  W.  R.  Co.  v.  Qroseclose,  88  Va.  267,  13  S.  £.  454,  29 
Am.  St.  Rep.  718. 

In  Illinois  it  has  been  recently  held  that  the  negligence  of  a  parent  of  a 
child  six  years  old  in  allowing  him  to  go  across  street  car  tracks  with  a  boy 
of  eleven  years  of  age  was  not  imputable  to  the  chUd,  so  as  to  support  the 
defense  of  contributory  n^ligence  to  his  action  for  injuries  received  through 
the  negligence  of  the  railway  company.  Chicago  City  Ry.  Co.  v,  Tuohy^  196 
111.  410,  63  N.  £.  997.  See  also  Chicago  City  Ry.  Ca  i;.  Wilcox,  138  HI.  370, 
27  N.  E.  899. 

b.  Action  for  death  of  child. —  Where  the  injuries  complained  of  resulted  in 
the  death  of  the  child,  and  an  action  is  brought  therefor  by  its  legal  representa- 
tives, it  seems  to  have  been  held  that  the  negligence  of  the  parents  of  the 
child  contributing  to  the  injury  will  preclude  a  recovery,  especiaUy  in  thoae 
States  where  the  doctrine  of  imputed  negligence  is  applied  in  accordance  with 
the  rule  in  New  York.  See  Grant  v.  City  of  Fitchburg,  160  Mass.  16,  35 
N.  £.  84,  39  Am.  St.  Rep.  449;  Apsey  r.  Detroit,  L.  ft  N.  R.  Co.,  83  Mich.  432, 
47  N.  W.  319;  Weissner  i\  St.  Paul  City  Ry.  Co.,  47  Minn.  468,  50  N.  W.  606; 
Ihl  V,  Forty-second  St.,  etc.,  R.  Co.,  47  N.  Y.  317,  7  Am.  Rep.  450;  Dahl  c. 
MUwaukee  City  Ry.  Co.,  62  Wis.  652,  22  N.  W.  755.    If  any  distinction  is  to 
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feet  before  it  reached  the  north  side  of  TVenty-third  street  Not 
seeing  or  hearing  any  car,  he  gave  his  horse  a  free  rein,  and 
started  to  cross  St.  Paul  street;  but,  before  he  succeeded  in  get- 
ting across,  the  horse  and  buggy  were  struck  by  a  car  running  very 

be  made  in  the  case  of  an  action  brought  for  the  death  of  a  child  by  the  child's 
legal  representatives  and  an  action  brought  by  the  child  himself  for  the  inju- 
ries, it  would  presumably  be  based  upon  the  fact  that  the  parents  whose 
negligence  contributed  to  the  injuries  would  directly  profit  by  the  recovery 
had  in  an  action  by  the  child's  administrator.  But  as  suggested  in  the  case 
of  Westerfield  v,  Levis,  43  La.  Ann.  63,  9  So.  52,  the  right  of  action  for  damages 
to  the  child  is  a  subject  of  inheritance  passing  to  the  parents,  and  such  right 
should  not  be  affected  by  the  fact  that  the  n^ligence  of  the  parents  contributed 
to  the  injuries. 

c  Action  by  parent. —  If  a  suit  is  brought  by  a  parent  for  his  own  benefit 
to  recover  damages  for  loss  of  service  caused  by  an  injury  to  his  child,  the  con- 
tributoiy  negligence  of  the  parent  in  permitting  the  child  to  be  placed  in  a 
position  of  danger  will  bar  the  parent's  right  of  recovery.  See  Shearm. 
k  Redf.  Neg.,  §  71 ;  Pratt  CJoal  k  Iron  Ck>.  v.  Brawley,  83  Ala.  371,  3  So.  555, 
3  Am.  St.  Rep.  751  (in  which  case  it  was  held  that  in  an  action  by  a  father 
for  personal  injuries  to  his  child  caused  by  negligence,  the  contributory  negli- 
gence of  the  father  is  a  complete  defense,  without  regard  to  the  age  or  capacity 
of  the  child).  See  also  Bellefontaine  Ry.  Go.  v.  Snyder,  24  Ohio  St.  670; 
Western  Union  Tel^raph  Co.  v,  Hoffman,  80  Tex.  420,  15  S.  W.  1048. 

d.  Exercise  of  care  by  child. —  The  so-called  New  York  rule  is  not  applied 
where  the  child  itself  does  not  do  an3rthing  which  would  be  negligence  in  a 
person  of  mature  years.  Leavitt's  Code  of  N^Iigence,  p.  202;  Pittsburgh, 
etc.,  R.  Co.  r.  Bumstead,  48  111.  221;  O'Brien  v.  McGlinchy,  68  Me.  552;  Mc- 
Mabon  r.  Northern,  etc.,  R.  Co.,  39  Md.  438;  Collins  v.  South  Boston  R.  Co., 
142  Mass.  301,  7  N.  E.  856;  Lynch  v.  Smith,  104  Mass.  52;  Cumming  v, 
Brooklyn  City  R.  Co.,  104  N.  Y.  669,  10  N.  E.  855  (in  which  case  it  was  held 
that  where  it  appeared  that  the  child  exercised  the  degree  of  care  and  pru- 
dence required  of  a  person  9ui  juris,  it  was  immaterial  that  the  parents  of 
the  child  were  guilty  of  negligence  in  permitting  it  to  be  on  the  streets)  ; 
Ihl  V.  Forty-second  St.,  etc.,  R.  Co.,  47  N.  Y.  317;  Hennessey  v.  Brookljm  City 
R.  Co.,  6  App.  Div.   (N.  Y.)  206,  39  N.  Y.  Supp.  805. 

e.  Negligence  in  permitting  child  to  go  on  street — In  those  States  where 
the  negligence  of  the  parents  or  custodian  of  a  child  is  imputed  to  the  child 
in  an  action  for  injuries  to  the  child,  it  has  been  held  that  it  was  negligence 
to  permit  a  child  of  tender  years  to  go  upon  the  street  unattended,  where  the 
circumstances  were  such  as  to  make  the  child's  presence  upon  the  street  dan- 
gerous to  him,  and  this  fact  was  known  or  should  have  been  known  by  the 
parent.  The  difficulty  usually  arises  in  determining  the  age  at  which  it  will 
be  deemed  n^ligence  on  the  part  of  the  parents  to  permit  a  child  to  go  abroad 
upon  the  streets  unattended  or  not  sufficiently  attended.     This  question  is 
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rapidly  southerly  on  the  south-bound  track,  and  were  draped  to 
a  point  about  twenty  feet  south  of  Twenty-third  street,  and  the 
appellee  was  injured.  The  doctor,  the  appellee,  and  an  eyewit- 
ness of  the  collision,  who  was  standing  at  the  comer  of  the  two 
streets  when  it  occurred,  all  testified  that  they  heard  no  gong  ring 
on  the  approaching  car,  although  each  of  them  thought  he  would 
have  heard  it  if  it  had  been  rung.  The  appellee  further  testified 
that  he  saw  his  brother,  as  they  neared  St.  Paul  street,  check  his 
horse  and  lean  forward  in  his  buggy  and  look  out  for  the  cars  be- 
fore he  started  to  cross ;  and,  further,  that  the  first  warning  they 
had  of  the  approach  of  the  car  was  a  cry  from  some  one  to  "  look 
out,"  and  that  the  crash  of  the  collision  came  almost  simultane- 
ously with  the  cry.  Another  eyewitness  of  the  collision,  who  at 
the  time  was  standing  on  the  west  side  of  St.  Paul  street,  a  short 

usually  for  the  jury  to  determine.  For  instance^  it  has  been,  held  negligence 
for  the  parent  of  a  child  three  years  of  age  to  permit  such  child  to  go  upon 
the  street  unattended  where  the  street  at  the  time  was  usually  crowded  with 
teams.  Casey  v.  Smith,  152  Mass.  294,  26  N.  E.  734^  23  Am.  St.  Rep.  842, 
0  L.  R.  A.  259.  And  when  a  child  of  two  years  and  four  months  of  age  is 
sent  alone  across  a  public  street  by  his  father,  who,  after  looking  to  see 
whether  there  is  anything  dangerous  in  sight,  turns  away,  and  exercises  no 
further  oversight  or  care  in  respect  to  the  child,  there  is  such  a  want  of  rea- 
sonable care  as  to  preclude  a  recovery  by  the  child  for  injuries  sustained  by 
being  run  over  while  crossing  the  street.  Callahan  v.  Bean,  9  Allen  (Mass.), 
410.  The  permitting  of  a  child  four  years  old  to  be  upon  the  streets  without 
a  protector  is  negligence  of  the  parents,  precluding  recovery  by  the  child  for 
injuries  received^  although  the  fact  of  his  being  alone  at  the  moment  of  the 
injury  is  not  conclusive  as  to  such  negligence,  but  admits  of  proper  and 
sufficient  explanation,  when  such  can  be  made.  Mangan  17.  Brooklyn  City  R. 
Co.,  36  Barb.  (N.  Y.)  230,  affirmed,  38  N.  Y.  455,  98  Am.  Dec.  66.  It  has  been 
held  that  where  a  child  of  an  age  too  tender  to  charge  it  with  contributory 
negligence  is  run  over  by  a  wagon  in  the  street,  the  n^ligence  of  its  mother 
in  sending  it  on  the  street  unattended  must  be  imputed  to  it.  Dudley  r. 
Westcott,  18  N.  Y.  Supp.  130.  The  permitting  of  a  child  of  five  years  of  age 
to  be  upon  a  street  unattended,  where  there  was  no  particular  reason  to  ap- 
prehend danger,  and  in  a  street  almost  entirely  unused,  would  not,  as  a  matter 
of  law,  be  held  evidence  of  negligence  on  the  part  of  the  parent,  precluding 
recovery  by  the  child  for  injuries  received.  Karr  t*.  Parks^  40  Cal.  188.  See 
also  Daly  v.  Hinz,  113  Cal.  366,  45  Pac.  693. 

The  negligence  of  a  parent  in  suffering  a  child  to  go  upon  a  public  street^ 
unattended,  when  it  is  too  young  to  exercise  proper  care  of  itself,  will  not 
preclude  a  recovery  for  injuries  sustained  by  it  from  the  negligence  of  a  third 
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distance  north  of  the  corner^  testified  that  he  heard  the  gong  ring 
on  the  car  when  it  was  about  fifty  feet  north  of  Twenty-third 
street,  and  that  the  buggy  was  then  in  sight,  coming  out  of  Twenty- 
third  street,  and  that  the  motorman  was  turning  the  brake,  en- 
deavoring to  stop  the  car,  but  did  not  succeed  in  doing  so  until 
it  had  reached  the  steps  of  the  second  house  south  of  Twenty-third 
street. 

After  the  evidence  was  all  in,  the  appellee,  as  plaintiff,  offered 
four,  and  the  defendant  offered  thirteen,  prayers.  The  court 
granted  all  of  the  plaintiff's  prayers,  and  eight  of  the  defendant's, 
and  rejected  its  remaining  five  prayers.  The  plaintiff's  third 
prayer,  which  took  the  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff  out  of  the  case,  presents  the  real  issue  in 
controversy,  and  it  formed  the  basis  of  the  entire  argument  before 

person,  if,  while  on  the  street,  it  did  nothing  which  could  be  deemed  careless, 
if  its  movements  had  been  directed  by  an  adult  person  of  ordinary  and  rea- 
sonable prudence.  Wiswell  r.  Doyle,  160  Mass.  42,  35  N.  E.  107,  39  Am. 
St  Rep.  451. 

The  question  as  to  whether  the  custodian  of  a  child  exercised  proper  care 
in  protecting  the  child  is  for  the  jury.  Mangan  v.  Brookljrn  City  R.  Co.,  36 
Barb.  (N.  Y.)  230,  affirmed,  38  N.  Y.  455,  98  Am.  Dec.  66;  Ehrman  v,  Brook- 
lyn City  R.  Co.,  60  Hun   (N.  Y.),  580,  14  N.  Y.  Supp.  336. 

f.  Vegligence  in  failing  to  avoid  injury  to  child. —  A  child  who  is  injured  by 
being  struck  by  a  street  car  or  otherwise,  which  injury  was  contributed  to  by 
the  parents  of  such  child,  can  recover  for  such  injury  if  it  might  have  been 
avoided  by  the  exercise  of  ordinary  care  upon  the  part  of  the  defendant.  Gov- 
ernment's St.  R.  Co.  r.  Hanlon,  53  Ala.  70;  Chicago,  etc.,  Ry.  Co.  t*.  Ryan,  131 
m.  474,  23  N.  E.  385;  Baltimore  City  Pass.  Ry.  Co.  v.  McDonnell,  43  Md. 
534;  Cadmus  r.  St.  Louis  Bridge  k  Tunnel  Co.,  15  Mo.  App.  86;  Bisaillon  r. 
Blood,  64  N.  H.  665,  15  Atl.  147;  Erie  City  Pass.  Ry.  Co.  r.  Schuster,  113  Pa. 
St.  412,  6  Atl.  269,  57  Am.  Rep.  471. 

5.  Other  cases  reported  in  this  series. —  As  to  negligence  of  parents  or  cus- 
todians imputed  to  children,  see  Mellen  t?.  Old  Colony  St.  Ry.  Co.,  2  St.  Ry. 
Rep.  427,  (Mass.)  68  N.  E.  679;  Carney  v.  Concord  St.  Ry.,  2  St.  Ry.  Rep.  668, 
(N.  H.)  57  Atl.  218;  McDermott  t\  Boston  Elev.  Ry.  Co.,  1  St.  Ry.  Rep. 
325  (Mass.),  68  N.  E.  34;  Lafferty  t?.  Third  Ave.  R.  Co.,  1  St.  Ry.  Rep.  605, 
85  App.  Div.  (N.  Y.)  592,  83  N.  Y.  Supp.  405.  As  to  negligence  of  driver  of 
vehicle  imputed  to  person  riding  with  him,  see  United  Rys.  k  Elec.  0>.  17. 
Beadier,  2  St.  Ry.  Rep.  391,  (Md.)  56  Atl.  813;  Baxter  r.  St.  Louis  Transit 
Co.,  2  St.  Ry.  Rep.  612,  (Mo.  App.)  78  S.  W.  70;  Geary  v.  Metropolitan  St. 
Ry.  Co.,  1  St.  Ry.  Rep.  581,  84  App.  (N.  Y.)  514,  82  N.  Y.  Supp.  1016;  Cain 
t.  Traction  Co.,  1  St.  Ry.  Rep.  657,  48  Ohio  Law  Bull.  1. 
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this  court.  That  prayer  is  as  follows :  "  The  court,  at  the  plain- 
tiff's request,  instructs  the  jury  that  if  they  find  the  facts  set  forth 
in  the  plaintiff's  first  prayer,  and  further  find  that,  at  the  time 
of  the  accident  therein  referred  to,  the  plaintiff  was  an  invited 
guest  in  said  buggy,  and  that  he  exercised  no  control  over  the 
driving  and  the  management  of  the  same,  but  that  the  said  buggy, 
and  horse  drawing  the  same,  was  owned  by  the  witness  Dr.  H.  H. 
Biedler,  and  that  the  said  I>r.  Biedler  was  driving  and  control- 
ling said  buggy,  that  even  if  they  find  that  the  said  Dr.  Biedler 
was  guilty  of  negligence  in  the  manner  in  which  he  managed  and 
drove  said  horse  and  buggy,  which  contributed  to  the  happening 
of  the  accident,  that,  as  a  matter  of  law,  the  negligence  of  Dr. 
Biedler  cannot  be  imputed  to  the  plaintiff,  and  forms  no  bar 
to  the  right  of  recovery  of  the  plaintiff  in  this  case  against  the 
defendant;  and,  further,  that  there  is  no  evidence  in  this  case 
legally  sufficient  to  show  any  negligence  on  the  part  of  the  plain- 
tiff, directly  contributing  to  the  happening  of  the  injury  com- 
plained of." 

The  first  proposition  asserted  by  this  prayer  is  that  the  con- 
tributory negligence,  if  any  there  w^'*®?  ^^  *be  part  of  Dr.  Bied- 
ler, the  owner  and  driver  of  the  buggy  at  the  time  of  the  accident, 
cannot  be  so  imputed  to  the  appellee,  who  was  a  mere  passenger, 
as  to  afford  to  the  defendant  an  excuse  or  defense  for  an  injury 
to  him  caused  by  its  negligence.  The  rejection  made  by  this 
prayer  of  the  doctrine  of  imputed  negligence  in  cases  like  the  one 
now  under  consideration  is  in  entire  accord  with  the  previous 
decisions  of  this  court.  In  the  case  of  P,yW,  &  B.  R.  Co.  v.  Hoge- 
land,  66  Md.  149,  7  Atl.  105,  69  Am.  Rep.  159,  the  plaintiff,  by 
invitation  of  her  brother-in-law,  was  riding  with  him  in  a  carriage, 
which,  together  with  the  horse  that  drew  it,  were  hired  by  him, 
and  were  under  his  exclusive  control  and  direction.  The  carriage 
was  struck  by  a  passing  train  when  attempting  to  cross  a  railroad 
track,  and  she  was  injured  by  the  collision.  She  sued  the  railroad 
company  for  damages  sustained  by  reason  of  her  injury,  and  in 
the  course  of  the  trial  the  court  rejected  several  prayers  offered 
by  the  defendant  denying  the  right  of  the  plaintiff  to  recover  if 
the  jury  found  that  Richardson,  the  driver  of  the  carriage,  had 
been  guilty  of  negligence  directly  contributing  to  the  happening 
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of  her  injury.  This  court,  on  an  appeal,  affirmed  the  action  of 
the  lower  court  in  rejecting  the  prayers,  and,  after  a  careful  and 
thorough  discussion  of  the  whole  doctrine  of  imputed  n^ligence, 
and  an  examination  of  the  authorities  on  the  subject,  held  that  the 
negligence  of  the  driver  could  not  be  imputed  to  the  plaintiff,  who 
was,  as  was  the  present  plaintifF,  a  mere  passenger,  without  direc- 
tion or  control  over  the  carriage  or  its  driver.  In  the  case  of 
BaUo.  &  Ohio  R.  Co.  v.  State,  79  Md.  885,  29  Atl.  518,  47  Am. 
8t  Rep.  415,  this  court  was  asked  by  the  appellant  to  modify  the 
doctrine  laid  down  in  Hogeland's  case,  but  it  refused  to  do  so, 
saying: 

"It  is  the  generally  accepted  doctrine  of  the  courts  of  this  country  that 
the  cootributoTj  negligence  of  a  carrier  or  the  driver  of  a  public  or  private 
vehicle  not  owned  or  controlled  by  the  passenger,  and  who  is  himself  without 
fault,  will  not  constitute  a  bar  to  the  right  of  the  passenger  to  recover  for 
injuries  received.  The  only  principle  upon  which  such  contributory  negli- 
gence could  bar  the  right  of  recovery  is  that  the  driver  shoidd  be  regarded 
as  the  agent  or  servant  of  the  passenger/' 

There  is  no  ground  for  holding  the  appellee  in  the  present  case 
to  have  been  the  principal  or  master,  for  it  is  conceded  that  he 
was  the  mere  guest  of  his  brother,  who  owned  and  controlled  both 
the  horse  and  buggy  at  the  time  of  the  accident. 

Nor  do  we  think  that  there  is  any  evidence  in  the  record  from 
which  a  fair  mind  could  reasonably  infer  that  the  appellee  was 
himself  guilty  of  any  want  of  such  care  as  could  reasonably  have 
been  expected  of  a  person  of  ordinary  prudence  under  the  cir- 
cumstances of  the  case.  He  knew  that  his  brother  was  a  skillful 
and  experienced  driver,  who  had  for  many  years  been  traversing 
the  streets  of  Baltimore  in  just  such  a  vehicle  as  that  in  which 
they  were  then  driving.  He  saw  his  brother  check  his  horse  as 
they  approached  the  crossing  of  St.  Paul  street,  and  lean  forward 
beyond  the  side  curtain  and  look  and  listen,  and  then  proceed  to 
make  the  crossing.  From  the  position  in  which  the  appellee  sat, 
on  the  south  side  of  the  buggy,  he  could  not  have  seen  through 
the  small  light  in  the  curtain  of  the  buggy  on  the  north  side, 
from  which  the  car  was  approaching,  for  his  brother  sat  between 
him  and  that  light.  Even  if  he  had  been  warned  of  the  approach 
of  the  car,  there  is  no  evidence  that  he  could  have  escaped  from 
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the  bu^y  in  time  to  save  himself.  At  the  rate  at  which  the 
buggy  was  going,  but  a  few  seconds  must  have  elapsed  after  he 
saw  his  brother,  who  was  in  charge  of  the  vehicle,  check- his  horse 
and  look  and  listen  for  a  car,  before  the  swiftly  approaching  car 
struck  them.  For  him  to  have  attempted  at  such  a  juncture  to 
interfere  with  the  driver  of  the  vehicle  would  have  laid  him  open 
to  the  charge  of  negligence,  rather  than  of  care.  He  did  not  own 
or  control  the  horse  or  vehicle,  and  there  is  no  evidence  from  which 
it  can  be  reasonably  inferred  that  he  could  in  those  few  seconds 
have  successfully  checked  his  brother  from  attempting  the  cross- 
ing which  the  latter,  after  having  checked  his  horse  and  looked 
and  listened,  thought  he  could  safely  make.  Under  these  circum- 
stances, we  are  of  opinion  that  no  error  was  committed  by  the 
learned  judge  below  in  granting  the  plaintiff's  third  prayer. 

The  appellant,  in  the  argument  of  the  case,  made  no  serious 
objection  to  the  action  of  the  court  below  upon  the  other  prayers, 
nor  do  we,  upon  an  inspection  of  the  record,  find  any  error  in  such 
action ;  and  we  will,  therefore,  affirm  the  judgment  appealed  from. 

Judgment  affirmed,  with  costs. 


Jones  V,  United  Railways  &  Electric  Co.  of  Baltimore. 

(Maryland  —  Court  of  Appeals.) 

1.  Injijbt  to  Passenger  bt  Being  Struck  bt  a  Passing  Wagon;  Pbcsuicf- 
TiON  OF  Negligence. —  The  plaintiff  was  a  passenger  on  an  open  car  of 
the  defendant  and  sat  upon  a  seat  at  the  side  of  the  car  with  his  arm 
upon  a  hrass  rail  at  the  top  of  a  low  wire  netting  running  along  the 
sides  of  the  car.  He  was  struck  and  injured  by  a  marble  slab  project- 
ing from  a  passing  wagon,  which  collided  with  the  car.  It  was  held 
that  the  occurrence  of  the  accident  raised  a  presumption  of  negligence 
on  the  part  of  the  defendant,  and  that  the  burden  was  upon  it  to  show 
that  the  injury  did  not  result  from  its  negligence,  or  that  the  plain- 
tiff was  himself  guilty  of  n^ligence,  directly  contributing  to  its  oc- 
currence. 

See  also  Gumming  r.  Wichita  R.  &  L.  CJo.,  2  St.  Ry.  Rep.  278,  (Kan.)  74 
Pac.  1104;  Houston  Elec.  Co.  t?.  Nelson,  2  St.  Ry.  Rep.  906,  (Tex.  Civ.  App.) 
77  S.  W.  978;  Zeliff  v.  North  Jersey  St.  Ry.  Co.,  1  St  Ry.  Rep.  541  (N.  J.  L.), 
65  Atl.  96. 
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2.  CbNTBiBUTOST  Neglioence. —  In  view  of  the  plaintiff's  testimony  that  he 
neither  saw  nor  heard  the  collision  between  the  stone  on  the  wagon  and 
the  side  posts  of  the  car,  and  was  unaware  of  the  approaching  danger, 
until  he  was  struck  and  injured,  it  was  for  the  jury  to  determine  as  to 
whether  the  plaintiff  was  guilty  of  such  contributory  negligence  as  to 
deprive  him  of  the  right  to  recover.  A  passenger  is  not  required  to  be 
constantly  on  the  lookout  for  danger;  he  may  presimie,  while  exercising 
ordinary  care  and  prudence  on  his  own  part,  that  the  carrier  will  dis- 
charge its  duty  toward  him  as  its  passenger  and  exercise  that  high 
degree  of  care  for  his  protection  which  the  law  requires  of  it. 

Appeal  by  plaintiff  from  judgment  in  favor  of  defendant.    Decided  March  22, 
1904.    Reported  (Md.),  57  AU.  620. 

John  P.  Poe,  for  appellant. 

J.  Pembroke  Thorn  and  Oeorge  D.  Penniman,  for  appellee. 

Opinion  by  Sohmugkbb,  J. 

The  appellant  sued  the  appellee  in  the  Superior  Court  of  Balti- 
more city  to  recover  damages  for  an  injury  suffered  by  him  while 
riding  in  one  of  its  electric  street  cars.    At  the  close  of  the  plain- 

Paisengen  injured  by  coUiiion  with  vehiclet  in  street. —  The  driver  or 
motorman  of  a  street  car,  notwithstanding  his  car  has  a  superior  right  of  way, 
should  stop  or  slacken  his  speed  to  avoid  imminent  danger  from  collision  with 
▼diicles  upon  the  street;  and  the  fact  that  the  collision  occurs  by  reason  of 
the  negligence  of  the  driver  of  the  other  vehicle  will  not  relieve  the  carrier 
from  liability  for  its  negligence  proved  to  have  been  the  efficient  and  proximate 
eause  of  the  injury.  The  degree  of  caution  and  vigilance  to  be  exercised  in 
avoiding  collision  with  other  vehicles  is  greater  where  the  street  car  is  an 
open  one  with  passengers  sitting  near  the  ends  of  the  seats  when  a  collision 
would  almost  necessarily  result  in  injury,  than  would  be  demanded  in  the 
management  of  closed  cars,  and  if  there  be  any  element  of  negligence  in  the 
case,  it  must  be  submitted  to  the  jury.  Nellis  Street  Railroad  Accident 
Law,  p.  167. 

A  street  railroad  company  is  not  necessarily  free  from  liability  to  a  passenger 
injured  in  a  collision  between  one  of  its  cars  and  a  wagon  because  a  wagon  struck 
the  car  instead  of  the  car  striking  the  wagon.  Keegan  v.  Third  Ave.  R.  Co.,  34 
App.  Div.  (N.  Y.)  297,  64  N.  Y.  Supp.  391 ;  Loudoun  t?.  Eighth  Ave.  R.  Ck).,  16 
App.  Div.  (N.  Y.)  152, 44  N.  Y.  Supp.  742  (rev'd  162  N.  Y.  380).  A  street  railroad 
company  is  bound  to  exercise  all  the  care  and  skill  which  human  prudence 
and  foresight  can  suggest  to  prevent  a  collision  with  a  passing  vehicle  and 
thus  avoid  injuries  to  passengers.  Zimmer  v.  Third  Ave.  R.  Ck).,  36  App.  Div. 
(K.  Y.)  265|  55  N.  Y.  Supp.  368.   The  fact  that  the  driyer  of  the  yehide  makes 
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tiflPs  evidence  the  court  granted  the  defendant's  prayer  instructing 
the  jury  that  the  uncontradicted  evidence  showed  the  plainti£F  to 
have  been  guilty  of  negligence  directly  contributing  to  the  acci- 
dent, and  directing  them  to  render  a  verdict  for  the  defendant. 
The  verdict  was  rendered  accordingly,  and  from  the  judgment 
entered  thereon  the  plaintiff  appealed. 

The  plaintiff  testified  in  his  own  behalf  as  follows:  About  5 
o'clock  on  the  afternoon  of  August  20,  1902,  he  got  into  the  car 
at  Govanstown,  to  go  to  his  home  in  Baltimore,  and  paid  his  fare. 
The  car  was  a  long  eight-wheeled  one,  with  an  aisle  through  its 
center,  and  the  seats  placed  in  pairs  on  the  two  sides  of  the  aisle. 
The  windows  and  sides  of  the  car,  with  the  exception  of  the  up- 

no  attempt  to  avoid  a  collision  does  not  relieve  the  company  of  liability  for  the 
negligence  of  its  motorman  in  failing  to  stop  his  car  or  to  use  all  reasonable 
efforts  so  to  do.  The  rule  that  the  motorman  has  a  right  to  assume  that  a 
wagon  on  the  track  will  move  out  of  the  way,  until  something  appears  showing 
that  it  cannot  move,  does  not  apply  to  an  action  by  a  passenger  against  the 
company  for  injuries  sustained  in  a  collision  with  a  broken-down  wagon  upon 
the  track,  but  the  passenger  has  the  right  to  assume  that  he  will  be  carried 
safely,  and  that  the  motorman  will  see  the  obstruction  and  stop  in  time  to 
prevent  a  collision.  Sweeny  v,  Kansas  City  Cable  R.  Co.,  150  Mo.  385,  51 
S.  V7.  582;  Sears  v.  Seattle  Cons.  St.  R.  Co.,  6  Wash.  227,  33  Pac.  389. 

A  street  railway  company  may  be  liable  to  a  passenger  for  injuries  result- 
ing from  a  collision  caused  by  the  motorman's  want  of  a  high  degree  of  care 
in  preventing  a  collision  with  a  hook  and  ladder  wagon  going  to  a  fire,  although 
the  negligence  of  the  driver  of  the  wagon  may  have  contributed  to  the  acci- 
dent.   Olsen  V.  Citizens'  Ry.  Co.,  152  Mo.  426,  54  S.  W.  470. 

The  liability  of  a  street  railway  company  may  be  affected  by  the  fact  that 
the  collision  was  a  result  of  a  sudden  emergency,  in  which  case  a  failure  of 
the  motorman  to  exercise  the  best  judgment  which  the  circumstances  rendered 
possible  cannot  be  claimed  as  lack  of  skill  or  care.  Wynn  v.  Central  Park, 
etc.,  R.  Co.,  133  N.  Y.  573,  30  N.  E.  721.  Thus,  in  the  case  of  Alexander  i?. 
Rochester  City  R.  Co.,  128  N.  Y.  13,  27  N.  E.  950,  where  the  plaintiff  waa  a 
passenger  on  one  of  the  defendant's  street  cars,  when  a  wagon  loaded  with 
lumber,  passing  along  the  adjoining  track,  in  an  opposite  direction,  turned 
suddenly  abreast  of  the  car,  and  the  lumber  projecting  from  the  load  struck 
the  plaintiff,  inflicting  the  injuries  complained  of,  and  the  car  driver  applied 
his  brake  on  seeing  the  wagon  turn,  it  was  held  that,  irrespective  of  the  rate 
of  speed  at  which  the  car  was  moving,  there  was  no  evidence  of  negligence  im- 
putable to  the  defendant,  and  it  was  error  to  submit  the  case  to  the  jury. 
And  where,  in  an  action  against  a  street  car  company  for  personal  injuries 
sustained  by  a  passenger  from  a  collision  between  a  car  and  a  wagon,  it  ap- 
peared that  the  wagon  was  approaching  from  the  direction  toward  which  the 
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right  posts,  had  been  removed,  so  as  to  make  it  an  open  ear.  Be- 
tween each  two  of  the  posts  along  the  sides  of  the  car  there  was  a 
low  wire  netting  with  a  narrow  brass  rail  on  top  of  it.  All  of 
the  seats  were  double  seats  except  those  at  the  two  ends  of  the  car, 
where  there  was  a  double  seat  on  one  side  of  the  aisle  and  a  single 
seat  on  the  other  side.  The  plaintiff,  on  entering  the  car,  took 
the  single  seat  at  its  rear  end.  While  sitting  there,  with  his  elbow 
on  the  brass  railing,  but  entirely  within  the  oar,  the  upper  part 
of  his  arm,  near  the  shoulder,  was  struck  and  injured  by  a  marble 
dab  which  projected  from  a  passing  wagon  that  collided  with  the 
car.  His  recollection  was  that  the  car  and  wagon  were  going  in 
opposite  directions  at  the  time  of  the  accident.     He  neither  saw 

ear  was  going,  and  that  because  of  the  heavy  load  the  driver  was  unable  to 
torn  out  as  quickly  as  he  might  ordinarily  have  done,  as  a  result  of  which 
the  stanchions  in  the  middle  of  the  car  struck  the  rear  bags  of  cotton  with 
which  the  wagon  was  loaded,  shattering  the  handles  and  injuring  the  plaintiff 
by  flying  splinters,  it  was  held  that  the  situation  was  not  one  from  which 
grave  injury  might  have  been  expected,  and  hence  a  charge  that  the  street 
railroad  company  was  bound  to  exercise  the  highest  degree  of  care  and  skill 
which  human  foresight  could  provide,  was  erroneous.  Conway  v.  Brooklyn 
Hts.  R.  C!o.,  81  N.  Y.  Supp.  878.  In  the  case  of  Potts  «?.  Chicago  City  Ry.  Co., 
33  Fed.  610,  the  plaintiff  was  a  passenger  on  one  of  the  defendant's  cable 
cars,  and  was  injured  by  the  shafts  of  a  wagon  being  projected  into  the  car 
in  which  he  sat;  it  was  held  that  the  defendant's  liability  depended  upon 
whether  there  was  anything  connected  with  the  actions  of  the  horse  drawing 
the  wagon  or  its  driver  from  which  the  gripman  could  reascmably  infer  that 
a  collision  might  occur. 

In  the  case  of  Hill  v.  Ninth  Ave.  R.  Co.,  109  N.  Y.  239,  16  N.  E.  61,  the 
plaintiff  was  riding  in  one  of  the  defendant's  street  cars,  which  was  being 
driven  with  unusual  speed,  when  it  was  struck  by  the  pole  of  a  truck  which 
penetrated  through  the  front  of  the  car,  throwing  the  plaintiff  from  her  seat 
and  injuring  her;  it  was  held  that  the  plaintiff  was  improperly  nonsuited; 
ttiat  it  was  not  a  reasonable  or  natural  inference  that  such  an  accident  hap- 
pened without  some  carelessness  on  the  part  of  the  driver  of  the  car,  and  that 
ihe  driving  at  an  unusual  rate  of  speed  was  one  cause  or  occasion  of  the  acci- 
dent which  called  for  an  explanation,  and  required  a  submission  of  the  case  to 
the  jury. 

In  the  case  of  Moylan  v.  Second  Ave.  R.  Co.,  128  N.  Y.  583,  27  N.  E.  977, 
it  appeared  that  the  plaintiff  was  a  man  twenty-six  years  old,  ablebodied,  and 
unincumbered ;  he  waited  for  one  of  the  defendant's  open  cars  upon  a  crosswalk 
and  motioned  for  it  to  stop;  when  it  had  nearly  stopped  he  put  his  foot  on 
tiie  step  on  the  side  of  and  near  the  middle  of  the  car,  and  took  hold  of  the 
stanchion,  and  after  the  car  had  moved  six  or  seven  feet,  he  was  struck  by 
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nor  hear(f  the  wagon  before  the  stone  struck  him,  nor  had  he  any 
warning  of  its  approach. 

John  M.  Eussell,  an  eyewitness  of  the  accident,  testified  for  the 
plaintiff  that  he  was  sitting  in  the  car  on  the  opposite  side  from 
the  plaintiff,  and  saw  the  latter  struck  by  the  stone  slab.  His 
description  of  the  accident  was  as  follows: 

''Well,  going  along  up  Fayette  street  I  heard  a  screeching  noise,  which 
drawed  mj  attention  —  a  kind  rubbing  noise  until  it  got  louder;  and  I  no- 
ticed this  piece  of  marble  some  distance  from  the  colored  man,  and  it  was 
screeching  along  the  car,  and  it  was  a  wagon  loaded  with  slabs  of  marble  in 
it,  and  the  slabs  projected  over  the  wagon,  and  this  slab  that  was  out  must 
have  been  a  little  further  than  the  others.    I  don't  know  whether  they  might 

the  wheel  of  a  truck  which  was  standing  in  the  street;  it  was  held  that  » 
refusal  to  nonsuit  was  error;  that  it  was  the  plaintifiTs  dutj  to  see^  before 
getting  on  the  car,  that  there  was  no  obstacle  outside  the  car  which  would  make 
it  dangerous  for  him  to  attempt  to  get  on  board;  and  that  if  the  injury  was 
attributable  to  any  negligence,  it  was,  in  part  at  least,  that  of  the  plaintiff. 
In  the  case  of  Wood  v.  Brooklyn  City  R.  Co.,  6  App.  Div.  (N.  Y.)  492,  38 
N.  Y.  Supp.  10Z7«  the  plaintiff  was  riding  on  the  step  which  rims  along  the 
side  of  an  open  street  car,  the  car  being  crowded,  and  as  the  car  proceeded,  » 
team  of  horses  drawing  a  truck  was  being  watered  at  a  trough  at  the  curb,  the 
teamr  and  truck  standing  diagonally  across  the  street,  leaving  a  space,  which, 
at  the  time  the  motorman  approached  and  sought  to  nm  his  car  past  it,  was 
sufSciently  wide  for  the  car  to  have  passed  without  injury,  but  the  evidence 
tended  to  show  that  the  truck  was  backed  somewhat  while  the  car  was  passing, 
and  as  the  car  passed  the  plaintiff  was  struck  by  the  end  of  the  truck,  and 
was  injured;  it  was  held  that  the  question  of  oontpibutory  negligence  should 
have  been  submitted  to  the  jury;  that  the  motorman  should  have  considered 
the  fact  that  there  was  liability  of  collision  from  the  horses  backing  away 
from  the  trough  after  they  had  finished  drinking. 

Instruction  as  to  degree  of  care. —  An  instruction  that  it  is  the  duty  of  a 
driver  of  a  street  car  to  exercise  the  highest  degree  of  care  to  avoid  a  collision 
with  a  vehicle  in  the  street,  that  his  first  and  highest  duty  is  to  secure  the 
safety  of  his  passengers,  and,  to  do  that,  he  should  exercise  all  the  care  that 
prudence  might  suggest  in  looking  about  and  listening,  so  as  to  assure  himself 
that  the  track  was  clear  and  safe;  and  that  his  duty  is  greater  at  a  street 
crossing  than  at  other  ordinary  places,  does  not  hold  the  defendant  to  a 
stricter  responsibility  than  the  law  imposes.  Heucke  v.  Milwaukee  City  Ry. 
Co.,  69  Wis.  401,  34  N.  W.  243. 

In  the  operation  of  street  cars  the  highest  degree  of  care  is  required  to 
avoid  collision  with  vehicles,  or  other  cars  or  temporary  obstructions,  on  the 
track  or  so  near  to  it  that  danger  may  be  apprehended  therefrom.  6  Qyc  625» 
and  cases  cited. 
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have  been  all  out.  I  didn't  notice  that;  but  when  it  got  close  I  seen  it  when 
it  caught  the  old  fellow's  arm  and  kind  of  pulled  him  around  that  way 
[indicates] ;  and  after  it  crossed  Calvert  street  I  thought  the  conductor  had 
seen  it,  too,  for  he  was  standing  on  the  back  platform."  He  further  testified 
that  as  the  marble  slab  passed  along  the  posts  at  the  side  of  the  car  it 
struck  each  post  and  made  a  loud  screeching  noise,  'quite  em)ugh  to  attract 
anybody's  attention  on  board  that  car;  •  •  •  anybody  who  had  any 
hearing  at  all;'  that  the  two  vehicles  were  going  in  the  same  direction  at 
the  comer  of  Calvert  and  Fayette  streets,  and  that  'the  car  had  stopped  on 
Fayette  street  and  started  before  it  caught  this  wagon;  the  wagon  was  going 
on,  and,  of  course,  it  got  into  the  narrows;  there  was  where  it  caught  the 
car;  it  caught  the  wagon  right  in  the  narrows,  and  the  further  they  both 
went  the  tighter  they  got.'  " 

That  the'conductor  did  not  stop  the  car  until  it  got  to  St.  Paul 
street  The  witness  took  the  plaintiff  from  the  car  at  Charles 
street,  and  assisted  him  to  a  hospital.  He  seemed  to  be  in  a  dazed 
condition  at  the  time. 

The  appellant,  when  injured  by  the  collision  of  the  car  with 
the  stone  wagon,  was  a  passenger  in  the  car,  had  paid  his  fare, 
and  was  occupying  one  of  the  seats  provided  by  the  appellee  for 
the  use  of  its  passengers.  His  elbow,  although  resting  upon  the 
brass  rail  at  his  side,  did  not  project  beyond  the  car.  Under  these 
circumstances  the  law  in  this  State  is  clear  that  the  occurrence 
of  the  accident  by  which  he  was  injured  raised  the  presumption 
of  negligence  on  the  part  of  the  appellee,  and  the  onus  was  cast 
upon  the  latter  to  shgw  that  the  injury  did  not  result  from  its 
negligence,  or  that  the  appellant  was  himself  guilty  of  negligence 
directly  contributing  to  its  occurrence.  Railroad  Co.  v.  State,  to 
Use  Mahone,  63  Md.  135 ;  B.  £  0.  R,  Co.  v.  Ha^ler,  60  Md.  462 ; 
5.  £  P.  R.  Co.  V.  Swann,  81  Md.  400,  32  Atl.  175,  31  L.  R.  A. 
313;  Hewes  v.  P.  W.  &  B.  R.  Co.,  76  Md.  159,  24  Atl.  325. 

The  appellee  offered  no  evidence  in  its  own  behalf,  but  asked 
the  court  to  rule  that  the  uncontradicted  evidence  offered  on  the 
part  of  the  plaintiff  established  the  fact  that  he  was  guilty  of 
such  contributory  negligence  as  debarred  his  right  to  recover.  The 
learned  judge  granted  the  prayer  of  the  appellee,  but  we  are  un- 
able to  agree  with  his  view  of  the  case.  The  appellant  distinctly 
testified  that  he  neither  saw  nor  heard  the  collision  between  the 
stone  on  the  wagon  and  the  side  posts  of  the  car,  and  was  unaware 
of  the  approaching  danger  until  he  was  struck  and  injured.    There 
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is  no  direct  contradiction  of  this  testimony.  It  is  true  that  the 
witness  Kussell,  who  was  on  the  opposite  side  of  the  car,  both  saw 
and  heard  the  collision,  and  said  that,  in  his  opinion,  it  made  a 
noise  loud  enough  to  be  heard  by  any  one  in  the  car  who  had  any 
hearing  at  all.  This  evidence  as  to  the  loudness  of  the  noise, 
although  in  the  nature  of  an  opinion,  was  proper  to  be  considered 
by  a  jury  along  with  the  other  testimony,  but  it  does  not  amount 
to  a  contradiction  or  disproval  of  the  plaintiffs  testimony  already 
mentioned.  We  held  in  Hogeland's  case,  66  Md.  149,  7  Atl.  105, 
59  Am.  Rep.  159,  as  well  as  in  more  recent  cases  decided  upon 
its  authority,  that  one  who  is  in  a  position  of  danger  —  as  when 
nearing  a  railroad  crossing  —  must  exercise  precautions  appro- 
priate to  his  situation,  and  must  look  and  listen  for  approaching 
trains,  and  that  under  such  circumstances  it  mil  not  do  for  him 
to  say  that  he  looked  and  did  not  see,  and  listened  and  did  not 
hear,  the  train,  when  the  facts  of  the  case  show  that,  if  he  had 
looked  or  listened  with  the  requisite  care,  he  must  have  seen  or 
heard  it.  But  a  passenger  traveling  in  a  street  car  is  not  bound 
as  is  a  person  approaching  a  dangerous  crossing  to  keep  all  of  his 
senses  alert,  and  be  constantly  on  the  lookout  for  danger.  He  has, 
while  exercising  ordinary  care  and  prudence  on  his  own  part,  a 
right  to  presume  that  the  railway  company  in  whose  cars  he  is 
traveling  will  discharge  its  duty  toward  him  as  its  passenger  and 
exercise  that  high  degree  of  care  for  his  protection  which  the  law 
requires  of  it.  It  may  be  that,  with  ajl  of  the  facts  of  the  case 
before  them,  a  jury  would  come  to  the  conclusion  that  the  appel- 
lant was  guilty  of  such  contributory  n^ligence  as  to  deprive  him 
of  the  right  of  recovery,  but,  in  our  opinion,  that  fact  does  not 
at  present  appear  from  the  uncontradicted  evidence  now  in  the 
case.  The  mere  belief  expressed  by  the  one  witness  Kussell  that 
any  one  in  the  car  could  have  heard  the  noise  of  the  collision 
before  the  stone  projecting  from  the  colliding  wagon  reached  the 
seat  in  which  the  appellant  sat  might  not,  in  the  opinion  of  the 
jury,  be  sufficient  to  destroy  the  value  of  the  latter's  testimony 
that  he  neither  saw  nor  heard  it  before  he  was  struck.  The  ques- 
tion of  negligence  in  cases  like  this  is  primarily  one  for  the  jury 
under  proper  instructions  from  the  court  defining  the  degree  of 
care  required  of  each  party.    It  is  only  where  the  facts  are  undis- 
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pxited,  or  where  but  one  reasonable  inference  can  be  drawn  from 
than,  that  it  is  proper  to  take  the  case  from  the  jury.  B.  &  0.  B. 
Co.  V.  Dougherty,  36  Md.  366 ;  Cumb,  Valley  B.  Co.  v.  Maugans, 
61  Md.  60,  48  Am.  Rep.  88;  Cooke  v.  Baltimore  Traction  Co., 
80  Md.  558,  31  Atl.  327;  Con.  By.  Co.  v.  BifcowUz,  89  Md.  342, 
43  Atl.  762.  We  think  appellant  is  entitled  to  have  his  case 
passed  on  by  a  jury,  and  we  will,  therefore,  reverse  the  judgment 
Judgment  reversed,  with  costs,  and  new  trial  awarded. 


Dooley  v.  Oreenfield  &  Turner's  Falls  Street  Bailway  Co. 

(Massachusetts  —  Supreme  Judicial  Court,  Ftanklin.) 

CouJsiON  WTTH  Pedestbian;  Contbibutobt  Neouoence. —  The  plaintiff's  in- 
testate was  struck  and  killed  by  one  of  the  defendant's  street  cars.  The 
eyidence  was  conflicting  as  to  the  way  in  which  the  accident  occurred. 
It  appeared  from  the  plaintiff's  evidence  that  he  stepped  upon  the  track 
to  avoid  travelers  approaching  him  on  the  street,  and  was  struck  by  the 
car  from  the  rear.  In  the  absence  of  evidence  showing  that  he  exer- 
cised due  care  in  stepping  from  the  track  out  of  the  way  of  the  car  the 
plaintiff  could  not  recover  since  his  intestate  was  not  shown  free  of 
contributory  negligence. 

Exceptions  by  plaintiff  from  judgment  for  defendant.    Decided  October  20, 
1903.    Reported  184  Mass.  204,  68  N.  E.  203. 

Winn  &  Oriswold  and  A.  L.  Oreen,  for  plaintiff. 

Dana  Maione,  for  defendant 

Opinion  by  Babkeb^  J. 

The  plaintiff's  intestate  was  run  over  and  dragged  along  the 
groimd  for  some  distance  by  one  of  the  defendant's  street  cars  on 
September  12,  1902,  and  was  dead  when  picked  up.  The  ac- 
tion was  for  negligently  causing  his  death.  The  motorman 
of  the  car  and  three  passengers  testified  that  the  deceased  was 
lying  on  the  track  between  the  rails  when  first  seen  by  them, 
and  that  he  lay  motionless  until  struck  and  dragged  by  the  car 
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almost  instantly  after  he  first  became  visible  to  them,  and  there 
•was  no  evidence  to  contradict  this  testimony.  The  evidence  which 
the  plaintiff  contends  should  have  been  submitted  to  the  jury  upon 
the  question  whether  tha  deceased  came  to  his  death  while  in  the 
exercise  of  due  care  was  that  of  four  persons  who  testified  that 
they  were  riding  upon  the  highway  in  wagons  drawn  by  horses^ 
and  of  one  person  who  was  riding  a  bicycle,  all  going  in  the  direc- 
tion opposite  to  that  of  the  deceased  and  of  the  street  car,  and  that 
shortly  before  the  accident  they  met  the  deceased  walking  in  the 
highway  in  the  opposite  direction  to  that  in  which  these  witnesses 
were  going.  This  evidence,  if  believed,  would  justify  an  infer- 
ence that  when  seen  by  these  witnesses  the  deceased  was  walking 
along  the  highway  toward  his  home.  .  Three  of  these  witnesses 
testified  that  they  were  in  one  wagon,  and  this  wagon  was  the 
earlier  of  the  two  to  meet  the  deceased.  The  bicyclist  was  alone, 
and  met  the  deceased  after  the  meeting  between  him  and  the  first 
wagon.  The  other  of  these  witnesses  testified  that  he  was  alone  in 
a  wagon  which  rattled  and  made  much  noise,  and  that  he  was  driv- 
ing at  the  rate  of  eight  or  nine  miles  an  hour.  The  highway  was 
fifty-five  feet  wide,  with  the  car  track  within  its  limits,  and  south 
of  its  center  line.  North  of  the  center  line  was  a  macadam  drive- 
way, twenty-six  feet  wide.  At  the  place  where  the  deceased  was 
struck,  a  pathway  made  smooth  by  the  use  of  foot  travelers  and 
bicyclists  ran  along  between  the  rails  of  the  car  track.  Accord- 
ing to  the  testimony  of  the  witnesses  who  testified  that  they  were 
in  the  first  wagon,  the  defendant,  when  seen  by  them,  was  walk- 
ing next  to  the  inside  rail  of  a  curve,  and  on  the  outside  of  the 
rail  next  to  the  highway.  The  bicyclist  testified  that  the  deceased 
was  walking  outside  of  the  rails  when  he  first  saw  him,  and  that 
the  deceased  stepped  between  the  rails  to  get  out  of  the  way  of  the 
bicycle.  The  witness  who  testified  that  he  was  riding  in  the  sec- 
ond wagon  testified  that  the  deceased  was  walking  between  the 
rails.  The  night  was  cloudy,  with  a  strong  wind,  which  blew  in 
the  direction  opposite  to  that  in  which  the  car  was  moving,  and 
which  made  a  great  noise  in  the  trees.  Neither  of  the  witnesses 
who  testified  to  meeting  the  deceased  walking  saw  anything  of  the 
accident,  or  knew  until  the  next  day  that  an  accident  happened. 
The  plaintiff  admits  that  when  the  deceased  was  met  by  the  first 
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wagon  the  car  was  more  than  half  a  mile  away,  and  that  it  waa 
not  in  sight  when  the  deceased  was  met  by  the  bicyclist.  The 
witness  who  testified  that  he  rode  in  the  second  wagon  testified 
that  when  he  passed  the  deceased  the  car  was  from  twenty  to  thirty 
feet  away  from  the  deceased,  and  that  the  witness  did  not  see  the 
car  stop,  and  did  not  stop  himself,  and  that  the  deceased  was 
walking  along,  looking  ahead,  and  did  not  turn  his  head  either 
way  to  right  or  left.  He  also  testified  that  he  said  nothing  to  the 
deceased,  and  did  not  warn  him  that  the  car  was  coming,  or  say 
anything  to  him  whatever ;  that  he  did  not  stop  to  see  if  any  acci- 
dent happened,  because  he  did  not  think  there  would  be  any ;  that 
he  supposed  the  deceased  would  get  off  th^  track.  Unless  it  was 
competent  for  the  jury  to  find  from  the  evidence  that  the  deceased 
did  for  his  own  safety  what  ordinarily  careful  persons  are  ac- 
customed to  do  imder  like  circumstances,  the  verdict  for  the  de- 
fendant was  ordered  rightly,  because  of  the  plaintiff's  failure  to 
show  that  his  intestate  was  in  the  exercise  of  due  care.  Assuming 
that  the  jury  might  find,  against  the  testimony  of  the  four  wit- 
nesses who  swore  that  they  saw  the  deceased  lying  on  the  track 
between  the  rails,  that  he  was  walking  between  the  rails  to  avoid 
a  wagon  approaching  him  in  front,  and  that  when  the  wagon 
passed  him  the  car  was  approaching  him  from  behind,  and  was 
only  twenty  or  thirty  feet  distant,  imder  such  circumstances  an 
ordinarily  careful  person  would  step  off  the  track,  and  out  of  the 
way  of  the  car,  as  the  witness  who  testified  that  he  saw  the  de- 
ceased in  such  circumstances  testified  that  he  expected  him  to  do. 
There  was  no  testimony  that  the  deceased  was  so  walking  when 
struck  by  the  car,  and,  even  if  it  could  be  so  inferred,  no  reason 
consistent  with  his  due  care  for  his  continuance  upon  the  track 
could  be  drawn,  except  by  conjucture.  In  our  opinion,  there  was 
no  sufficient  evidence  to  justify  the  submission  of  the  case  to  a 
jury.  See  Hillyer  v.  Dickinson,  154  Mass.  502,  28  K  E.  905; 
Broolcs  V.  Old  Colony  R.  Co.,  168  Mass.  164,  64  K  E.  566. 
Exceptions  overruled. 
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Aiken  v.  Holyoke  Street  Railway  Co. 

(Massachusetts  —  Supreme  Judicial  Court,  Hampden.) 

1.  Wanton  and  Reckless  Injubt;  Contbibutobt  Nbgugence. —  llie  plain- 
tiff, a  boy  of  six  and  one-half  years  of  age,  was  upon  the  lower  step  at 
the  forward  end  of  one  of  the  defendant's  cars  as  it  was  going  around 
a  curve  from  one  street  into  another^  and  was  clinging  to  the  step  at- 
tempting to  get  himself  into  a  stable  position;  notwithstanding  the 
fact  that  the  motorman  saw  the  plaintiff's  danger  he  turned  on  the 
power  in  a  wanton  and  reckless  way,  with  a  view  to  start  the  car 
quickly,  resulting  in  throwing  off  the  plaintiff  and  injuring  him.  It 
was  held  that  the  plaintiff's  failure  to  exercise  ordinary  care  for  his 
safety  was  not  a  good  defense  in  view  of  the  reckless  omission  of  duty 
on  the  part  of  the  motorman;  the  conduct  of  a  plaintiff  which  would 
be  negligence  precluding  recovery  if  the  injury  were  caused  by  ordinary 
negligence  of  the  defendant  will  not  commonly  preclude  recovery  if  the 
injury  is  inflicted  willfully,  through  wanton  carelessness. 

As  to  injuries  to  children  riding  upon  street  cars  without  permission^  see 
Monehan  t?.  South  Covington,  etc.,  St.  Ry.  Co.,  2  St.  Ry.  Rep.  312  (and  note), 
26  Ky.  Law  Rep.  1920,  78  S.  W.  706;  Albert  v.  Boston  Elev,  Ry.  Co.,  2  St.  Ry. 
Rep.  448,  (Mass.)  70  N.  E.  52;  Chicago  City  Ry.  Co.  f.  O'Donnell,  2  St.  Ry. 
Rep.  147,  (111.)  69  N.  E.  882. 

Contributory  negligence  as  affected  by  wanton  and  reckless  injury. —  Con- 
tributory negligence  on  the  part  of  a  person  injured  will  not  relieve  the  person 
causing  the  injury  from  responsibility  if  such  injury  was  wanton  and  reckless. 
Louisville,  etc.,  R.  Co.  v.  Hurt,  101  Ala.  34,  13  So.  130;  Florida  Southern 
Ry.  Co.  r.  Hurst,  30  Fla.  1,  11  So.  506,  32  Am.  St.  Rep.  17,  16  L.  R.  A.  631; 
Central  R.  &  Banking  Co.  v.  Newman,  94  Ga.  560,  21  S.  £.  219;  Louisville, 
etc.,  Ry.  Co.  t?.  Wurl,  62  111.  App.  381 ;  Chicago,  St.  L.  &  P.  R.  Co.  r.  Bills, 
118  Ind.  221,  20  N.  E.  776;  Lafayette  &  S.  R.  Co.  v,  Adams,  26  Ind.  76;  Indian- 
apolis &  C.  R.  Co.  V.  McClure,  26  Ind.  370,  89  Am.  Dec.  467  (in  which  case 
it  was  held  that  if  the  wrong  on  the  part  of  the  defendant  is  so  wanton  and 
gross  as  to  imply  a  willingness  to  inflict  the  injury,  the  plaintiff  may  recover, 
notwithstanding  his  own  ordinary  negligence)  ;  Thurman  r.  Louisville  A  N. 
R.  Co.  (Ky.),  34  S.  W.  893;  Christian  r.  Illinois  Cent.  R.  Co.  (Miss.),  12  So. 
710.  Where  death  results  from  an  injury  through  the  willful  negligence  of 
the  defendant,  the  defense  of  contributory  negligence  is  not  available.  Louis- 
ville &  N.  R.  Co.  V.  Coniff's  Adm'r,  16  Ky.  Law  Rep.  296,  27  S.  W.  865;  Martin 
V.  Wood,  52  Hun   (N.  Y.),  613,  5  N.  Y.  Supp.  274. 

When  the  defendant  has  inflicted  an  injury  intentionally,  or  when  he  has 
done  so  unintentionally,  yet  his  conduct,  though  still  within  the  domain  of 
negligence,  has  been  wanton  or  reckless  of  its  injurious  consequences,  or  in 
other  words,  he  has  been  guilty  of  what  is  now  called,  it  may  be  inaptly. 
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2.  Instbuctioiv  as  to  Obdinabt  Care  of  Plaxntdt. —  An  instruction  to  the 

jury  that  in  reference  to  ordinary  kinds  of  care  to  avoid  an  injury  from 
a  car,  the  plaintiff  need  not  show  that  he  was  in  the  exercise  of  due 
care,  if  a  lack  of  such  care  would  have  no  tendency  to  cause  the  .willful 
and  wanton  injury,  is  proper.  The  fair  interpretation  of  such  an  in- 
struction is  that  it  referred  to  ordinary  kinds  of  care  to  avoid  an  in- 
jury from  an  electric  car. 

3.  LiABiLiTT  FOB  AcTS  OF  SERVANTS. —  An  instruction  that  the  master  is 

liable  for  the  acts  of  his  servant  done  recklessly  and  willfully  in  the 
course  of  his  employment  is  correct. 

SzcBPnoKS  by  defendant  from  verdict  for  plaintiff.     Decided  October  21, 
1903.    Beported  184  Mass.  269,  68  N.  E.  238. 

A.  L,  Green  and  F.  F,  Bennett,  for  plainti£F. 

Brooks  &  Hamilton,  for  defendant 

Opinion  by  Knowlton,  C.  J. 

The  most  important  question  in  this  case  grows  out  of  the  in- 
structions to  the  jury  upon  the  third  count.  This  count  charges 
the  defendant,  by  its  servants,  with  having  started  up  the  car  reck- 
lessly, wantonly,  and  with  gross  disregard  of  the  plaintiff's  safety, 
while  he  was  in  a  place  of  great  peril  upon  the  step  of  the  car, 
and  with  having  thrown  him  upon  the  ground  and  under  the  wheels 

**  willful  negligence,"  the  contributory  negligence  of  the  plaintiff  is  not  a  de- 
fense. Beach  Cont.  Neg.  (2d  ed.),  %%  61-64;  Brannen  r.  Kokomo,  etc.,  Road 
Co.,  115  Ind.  115,  17  X.  E.  202,  7  Am.  St.  Rep.  411;  Banks  t?.  Highland  St. 
Kv.  Ck>.,  136  Mass.  485. 

Wanton  injury  of  trespasser. —  The  fact  that  the  plaintiff  was  a  trespasser 
upon  the  lands  or  property  of  the  defendant  while  the  act  which  produced 
the  injury  complained  of  was  done  will  not  necessarily  preclude  a  recovery 
for  such  injury.  Birge  v.  Gardner,  19  Conn.  507,  50  Am.  Dec.  261;  Norris 
r.  Litchfield,  35  N.  H.  271,  69  Am.  Dec.  546;  Lowe  t\  Salt  Lake  City,  13  Utah, 
91,  44  Pac.  1050,  57  Am.  St.  Rep.  708.  A  person  injured  by  the  negligence  of 
another  is  not  barred  of  his  remedy  by  the  fact  that  at  the  time  of  the  injury 
he  was  nominally  trespassing  u[$on  the  premises  of  the  person  injuring  him, 
if  his  trespass  does  not  involve  negligence  on  his  own  part,  substantially  con- 
tributing to  produce  the  injury.  Daley  r.  Norwich,  etc.,  R.  Co.,  26  Conn.  591, 
68  Am.  Dec.  413. 

If  the  negligence  of  the  defendant  was  so  gross  as  to  imply  a  disregard  of 
the  consequences,  or  a  willingness  to  inflict  the  injury,  the  fact  that  the  person 
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of  the  car.  There  was  evidence  tending  to  show  that  the  plaintiff, 
a  boy  six  and  one-half  years  of  age,  ran  near  or  against  the 
car,  and  was  upon  the  lower  step  at  the  forward  end  as  the 
car  was  going  around  a  curve  from  one  street  into  another, 
and  was  clinging  to  the  step,  trying  to  get  into  a  stable  posi- 
tion, and  that  he  there  cried  out  to  the  motorman,  "  Let  me 
off ! "  that  the  motorman  saw  and  heard  him,  and  knew  diat 
he  was  in  a  place  of  danger,  and  that  he  then  turned  on  the 
power  in  a  wanton  and  reckless  way,  with  a  view  to  start  the  car 
quickly;  and  that  the  plaintiff  was  thus  thrown  off  and  injured. 
This  testimony  was  contradicted,  but  it  was  proper  for  the  con- 
sideration of  the  jury.  The  judge  instructed  the  jury  that,  if 
they  found  the  facts  to  be  in  accordance  with  this  contention  of 
the  plaintiff,  they  would  be  warranted  in  finding  that  the  conduct 
of  the  motorman  was  wanton  and  reckless  and  in  returning  a 
verdict  for  the  plaintiff.  He  also  instructed  them  that,  to  main- 
tain the  action  on  this  ground,  it  must  be  proved  that  the  motor- 
man  willfully  and  intentionally  turned  on  the  power  with  a  view 
to  making  the  car  start  forward  rapidly  and  go  at  full  speed 
quickly,  but  that  it  was  not  necessary  to  prove  that  he  did  this 
with  the  intention  of  throwing  the  boy  off  and  injuring  hinL  He 
also  told  them  that,  to  warrant  a  recovery  upon  this  state  of  facts, 
the  plaintiff  need  not  show  that  he  was  in  the  exercise  of  due  care. 
The  defendant  excepted  to  that  part  of  the  instruction  which  re- 
lates to  due  care  on  the  part  of  the  plaintiff. 

The  defendant  contends  that,  while  it  was  not  necessary  for  the 
plaintiff  to  show  due  care  anterior  to  the  act  of  the  motorman, 

injured  was  a  trespasser  on  the  premises  or  property  of  another  will  not  pre- 
clude him  from  recovering.  Hector  Mining  Co.  v,  Robertson,  22  Colo.  491,  45 
Pac.  406;  Lafayette,  etc.,  R.  Co.  v.  Adams,  26  Ind.  76. 

The  rule  as  to  trespassers  on  street  cars  is:  ''A  street  railroad  com- 
pany owes  a  trespasser  no  duty  of  protection.  Its  servants  have  the  right 
to  remove  him  from  the  car,  but  in  so  doing  they  are  required  to  subject  him 
to  no  unnecessary  hazard.  They  have  no  right  to  seize  him  and  throw  bim 
from  the  car  while  it  is  in  motion,  or  to  so  violently  assault  or  frighten  him 
as  to  cause  him  to  fall  from  the  car.  In  order  to  justify  a  recovery,  howevo", 
the  acts  of  the  defendant's  servants  must  have  been  improper,  unnecessarily 
dangerous,  the  proximate  cause  of  the  injury,  and  done  for  the  purpose  of 
removing  the  plaintiff  from  the  car."  Nelhs  Street  Railroad  Accident  Law» 
p.  141,  citing  Ansteth  r.  Buffalo  Ry.  Co.,  146  N.  Y.  210,  39  N    E.  708. 
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he  was  bound  to  show  due  care  which  was  concurrent  with  this 
act  and  immediately  subsequent  to  it.  This  brings  us  to  a  con- 
sideration of  the  rules  and  principles  applicable  to  this  kind  of 
liability.  It  is  familiar  law  that,  in  the  absence  of  a  statutory 
provision,  mere  n^ligence,  whatever  its  degree,  if  it  does  not  in- 
clude culpability  different  in  kind  from  that  of  ordinary  negli- 
gence, does  not  create  a  liability  in  favor  of  one  injured  by  it, 
if  his  own  negligence  contributes  to  his  injury.  It  is  equally  true 
that  one  who  willfully  and  wantonly,  in  reckless  disregard  of  the 
rights  of  others,  by  a  positive  act  or  careless  omission  exposes  an- 
other to  death  or  grave  bodily  injury,  is  liable  for  the  consequences, 
even  if  the  other  was  guilty  of  negligence  or  other  fault  in  con- 
nection with  the  causes  which  led  to  the  injury.  The  difference 
in  rules  applicable  to  the  two  classes  of  cases  results  from  the  dif- 
ference in  the  nature  of  the  conduct  of  the  wrongdoers  in  the  two 
kinds  of  cases.  In  the  first  case  the  wrongdoer  is  guilty  of 
nothing  worse  than  carelessness.  In  the  last  he  is  guilty  of  a 
willful,  intentional  wrong.  His  conduct  is  criminal  or  gixast-crim- 
inal.  If  it  results  in  the  death  of  the  injured  person,  he  is  guilty 
of  manslaughter.  Commonwealth  v.  Pierce,  138  Mass.  165,  52 
Am.  Hep.  264;  Commonwealth  v.  Hartwell,  128  Mass.  415,  85 
Am.  Rep.  391.  The  law  is  regardful  of  himian  life  and  personal 
safety,  and,  if  one  is  grossly  and  wantonly  reckless  in  exposing 
others  to  danger,  it  holds  him  to  have  intended  the  natural  con- 
sequences of  his  act,  and  treats  him  as  guilty  of  a  willful  and  in- 
tuitional wrong.  It  is  no  defense  to  a  charge  of  manslaughter  for 
the  defendant  to  show  that,  while  grossly  reckless,  he  did  not  ac- 
tnally  intend  to  cause  the  death  of  his  victim.  In  these  cases  of 
personal  injury  there  is  a  constructive  intention  as  to  the  conse- 
quences, which,  entering  into  the  willful,  intentional  act,  the  law 
imputes  to  the  offender,  and  in  this  way  a  charge  which  other- 
wise would  be  mere  negligence  becomes,  by  reason  of  a  reckless 
disregard  of  probable  consequences,  a  willful  wrong.  That  this 
constructive  intention  to  do  an  injury  in  such  cases  will  be  im- 
puted in  the  absence  of  an  actual  intent  to  harm  a  particular 
person  is  recognized  as  an  elementary  principle  in  criminal  law. 
It  is  also  recognized  in  civil  actions  for  recklessly  and  wantonly 
injuring  others  by  carelessness.    Palmer  v.  Chicago,  St.  L.  &  P. 
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JR.  Co.,  112  Ind.  250,  14  K  E.  70;  Shvmacher  v.  St.  Louis  & 
Santa  Fe  R.  Co.  (C.  C),  39  Fed.  174;  Brannen  v.  Kokomo,  G. 
&  J.  Gravel  Road  Co.,  115  Ind.  115, 17  N.  E.  202,  7  Am.  St  Rep. 
411.  In  an  action  to  recover  damages  for  an  assault  and  battery 
it  would  be  illogical  and  absurd  to  allow  as  a  defense  proof  that 
the  plaintiff  did  not  use  proper  care  to  avert  the  blow.  See  San- 
ford  V.  Eighth  Avenue  R.  Co.,  23  N.  Y.  343-346,  80  Am.  Dec. 
286.  It  would  be  hardly  less  so  to  allow  a  similar  defense  where 
a  different  kind  of  injury  was  wantonly  and  recklessly  inflicted. 
A  reason  for  the  rule  is  the  fact  that,  if  a  willful,  intentional 
wrong  is  shown  to  be  the  direct  and  proximate  cause  of  an  in- 
jury, it  is  hardly  conceivable  that  any  lack  of  care  on  the  part  of 
the  injured  person  could  so  concur  with  the  wrong  as  also  to  be  a 
direct  and  proximate  contributing  cause  to  the  injury.  It  might 
be  a  condition  without  which  the  injury  could  not  be  inflicted. 
See  Newcomb  v.  Boston  Protective  Department,  146  Mass.  596, 
16  N.  E.  555,  4  Am.  St.  Rep.  354.  It  might  be  a  remote  caus^ 
but  it  hardly  could  be  a  cause  acting  directly  and  proximately 
with  the  intentional  wrongful  act  of  the  offender.  Judson  v. 
Great  NoHhem  Ry.  Co.,  63  Minn.  248-255,  65  K  W.  447.  The 
offense  supposed  is  different  in  kind  from  the  plaintiff's  lack  of 
ordinary  care.  It  is  criminal  or  ^wo^i-criminal.  Not  only  is  it 
difficult  to  conceive  of  a  plaintiff's  negligence  as  being  another 
direct  and  proximate  cause  foreign  to  the  first,  yet  acting  directly 
with  it,  but  it  would  be  unjust  to  allow  one  to  relieve  himself  from 
the  direct  consequences  of  a  willful  wron^  by  showing  that  a  mere 
lack  of  due  care  in  another  contributed  to  the  result.  The  reasons 
for  the  rule  as  to  the  plaintiff's  care  in  actions  for  ordinary  negli- 
gence are  wanting,  and  at  the  same  time  the  facts  make  the  rule 
impossible  of  application.  The  general  rule  that  the  plaintiff's 
failure  to  exercise  ordinary  care  for  his  safety  is  not  a  good  de- 
fense to  an  action  for  wanton  and  willful  injury  caused  by  a 
reckless  omission  of  duty,  has  been  recognized  in  many  decisions, 
as  well  as  by  writers  of  text-books.  Aiken  v.  Holyoke  Street  Ry. 
Co.,  180  Mass.  8,  14,  15,  61  K  E.  557;  Wallace  v.  Merrimack 
River  Navigation  Express  Co.,  134  Mass.  95,  45  Am.  Rep.  301 ; 
Banks  v.  Highland  Street  Ry.  Co.,  136  Mass.  485,  486;  Palmer 
V.  Chicago,  St.  L.  &  P.  R  Co.,  112  Ind.  250,  14  N.  E.  70;  Bran- 
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nen  v.  Kokomo,  0.  d  J.  Gravel  Road  Co,,  115  Ind.  115,  17  N.  E. 
202,  7  Am.  St.  Rep.  411;  Florida  Southern  By.  Co.  v.  Hirst,  30 
Fla.  1,  11  So.  506,  16  L.  R  A.  631,  32  Am.  St  Rep.  17;  Shu- 
macher  v.  St.  Louis  &  Santa  Fe  B.,  Co.  (C.  C),  39  Fed.  174; 
7  Am.  &  Eng.  Encyc  of  L.  (2d  ed.)  443,  and  note;  Beach  Cont. 
Neg.  (3d  ed.),  §§  46,  60,  64,  65;  2  Wood  Railroads  (2d  ed.), 
1452;  3  Elliott  Railroads,  §  1175;  1  Thomp.  Neg.,  §  206; 
Oooley  Torts  (2d  ed.),  810.  We  have  been  referred  to  no  case 
in  which  it  is  held  that  it  makes  any  difference  whether  the 
plaintiff's  lack  of  ordinary  care  is  only  previous  to  the  defendant's 
wrong,  and  continuing  to  the  time  of  it,  or  whether  there  is  such 
a  lack  after  the  wrong  b^ns  to  take  effect.  It  is  difficult  to  see 
how  there  can  be  any  difference  in  principle  between  the  two 
eases.  In  this  Commonwealth,  as  in  most  other  jurisdictions,  lia- 
bility does  not  depend  upon  which  of  different  causes  contributing 
to  ai^  injury  is  latest  in  the  time  of  its  origin,  but  upon  which  is 
the  direct,  active  efficient  cause,  as  distinguished  from  a  remote 
cause,  in  producing  the  result. 

There  are  expressions  in  some  of  the  cases  which  imply  the 
possibility  of  contributory  negligence  on  the  part  of  the  plaintiff 
in  a  case  of  a  wanton  and  reckless  injury  by  a  defendant.  If  there 
is  a  conceivable  case  in  which  a  plaintiff's  want  of  due  care  may 
directly  and  proximately  contribute  as  a  cause  of  an  injury  in- 
flicted directly  and  proximately  by  the  willful  wrong  of  another, 
such  a  want  of  care  must  be  something  different  from  the  mere 
want  of  ordinary  care  to  avoid  an  injury  coming  in  a  usual  way. 
There  is  nothing  to  indicate  the  existence  of  peculiar  condi- 
tions of  this  kind  in  the  present  case.  Conduct  of  a  plaintiff 
which  would  be  negligence  precluding  recovery  if  the  injury 
were  caused  by  ordinary  n^ligence  of  a  defendant  will  not 
commonly  preclude  recovery  if  the  injury  is  inflicted  willfully 
through  wanton  carelessness.  This  is  illustrated  by  the  former 
decision  in  this  case  and  by  many  others.  Aihen  v.  Holyoke 
Street  By.  Co.,  180  Mass.  8,  61  K  E.  557;  McKeon  v.  New 
York,  New  Haven  &  HaHford  B.  Co.  (Mass.),  67  N.  E.  329. 
As  to  this  kind  of  liability  of  the  defendant,  it  was  certainly 
proper  to  instruct  the  jury  that  in  reference  to  ordinary  kinds 
of  care  to  avoid  an  injury  from  a  car  the  plaintiff  need  not  show 
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that  he  was  in  the  exercise  of  due  care  if  a  lack  of  such  care  woidd 
have  no  tendency  to  cause  the  willful  and  wanton  injury.  The 
fair  interpretation  of  the  instruction  given  is  that  it  referred  to 
ordinary  kinds  of  care  to  avoid  an  injury  from  an  electric  car. 
On  this  branch  of  the  case  there  seems  to  have  been  no  reason  for 
an  instruction  in  regard  to  any  special  care,  and  probably  neither 
counsel  nor  the  court  had  any  care  in  mind  except  that  in  refer- 
ence to  which,  in  any  view  of  the  law,  the  instruction  was  properly 
given.    We  are  of  opinion  that  the  ruling  excepted  to  was  correct. 

The  instruction  that  a  master  is  liable  for  the  acts  of  his  servant 
<lone  recklessly  or  willfully  in  the  course  of  his  employment  was 
correct.  Howe  v.  Newmarch,  12  Allen,  49;  Young  v.  South 
Boston  Ice  Co.,  150  Mass.  527,  23  K  E.  326 ;  'Wallace  v.  Merri- 
mack  River  Navigation  &  Express  Co.,  134  Mass.  96,  45  Am. 
Rep.  301 ;  Ramsden  v.  Boston  &  Albany  R.  Co..,  104  Mass.  117, 
6  Am.  Rep.  200;  Mott  v.  Consumers'  Ice  Co.,  73  K  Y.  543. 

The  evidence  of  previous  acts  of  carelessness  on  the  part  of  the 
plaintiff  was  rightly  excluded.  Hatt  v.  Nay,  144  Mass.  186,  10 
N.  E.  807. 

Exceptions  overruled. 


Gleason  v.  Worcester  Consolidated  Street  Railway  Co, 

(Massachusetts — Supreme  Judicial  Court,  Worcester.) 

Collision  with  Pedestbian;  Contributory  Nbougence. —  In  an  action  for 
damages  for  the  death  of  a  person  struck  and  killed  by  a  street  car, 
the  plaintiff  cannot  recover  without  evidence  sufficient  to  show  tliat  the 
intestate  was  in  the  exercise  of  ordinary  care.  If  the  inference  from 
the  evidence  that  he  exercised  ordinary  care  is  only  conjectural,  the 
question  ought  not  to  be  submitted  to  the  jury. 

Collisiona  with  workmen  on  street. —  See  Nellis  Street  Railroad  Accident 
Law,  p.  324.  Municipal  or  other  employees  engaged  in  work  in  the  public 
streets  on  or  near  the  tracks  of  street  railway  companies  are  entitled  to  such 
protection  from  injury  by  the  operation  of  street  cars  as  would  ordinarily 
be  provided  by  a  careful  and  prudent  management  of  such  cars.  The  degree 
of  care  to  be  used  will  depend  upon  the  circumstances,  and  will  vary  according 
to  the  character  of  the  employment  and  the  conditions  under  which  the  work 
is  being  done.  For  instance,  in  the  case  of  Bengvenga  v.  Brooklyn  Heights  R. 
€o.,  48  App.  Div.    (N.  Y.)   616,  62  N.  Y.  Supp.  912,  it  appeared  that  the 
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Exceptions  by  plaintiff  from  judgment  for  defendant.    Decided  October  21» 
1903.    Reported  184  Mass.  290,  68  N.  E.  225. 

H.  L.  Parker,  Jr.,  for  plaintiff. 

Charles  C,  Milton  and  Chandler  Bullock,  for  defendant. 

Opinion  by  Babkee,  J. 

The  action  is  for  damages  for  causing  the  death  of  the  plain- 
tiff's intestate,  who  was  struck  and  killed  by  one  of  the  defend- 
ant's cars.    As  he  was  not  a  passenger,  even  if  the  defendant  was 

plaintiff,  an  employee  of  a  corporation  which,  without  interrupting  the  opera- 
tion of  the  defendant's  cars,  was  repairing  a  street  upon  which  the  defendant 
maintained  its  railroad,  and  was  engaged  in  carrying  hot  asphalt  upon  a  shovel 
from  the  side  of  the  defendant's  track  and  placing  it  between  the  rails  thereof ; 
that  a  passenger  car  having  approached  while  the  plaintiff  was  attempting 
to  deposit  a  shovelful  of  asphalt,  he  waited  until  the  car  had  passed,  and 
then  stepped  upon  the  rails,  when  he  was  struck  by  a  freight  car,  which  fol- 
lowed the  passenger  car,  and  which  had  given  no  signal  of  its  approach;  it 
was  held  that  the  defendant  was  liable,  and  that  the  condition  was  one  requir- 
ing the  person  operating  the  car  to  exercise  extreme  care  for  the  protection 
of  the  workmen,  and  to  give  abundant  warning  of  its  approach,  and  to  have 
it  under  such  control  that  it  could  be  stopped  practically  upon  the  instant. 
And  in  the  case  of  Lewis  v.  Binghamton  R.  Co.,  35  App.  Div.  (N.  Y.)  12,  54 
N.  Y.  Supp.  452,  it  appeared  that  an  employee  of  a  contractor  was  engaged 
in  taking  tar  in  a  bucket  from  a  vat  near  by,  where  it  was  heated,  and  pouring 
it  while  hot  into  the  cracks  between  the  stones  composing  a  street  pave- 
ment adjacent  to  the  rails  of  a  street  railroad ;  just  as  he  stooped  down  to  fill 
the  cracks  he  looked  and  saw  no  car  in  sight  within  a  distance  of  1,500  feet; 
the  nature  of  his  employment  required  him  to  lean  down  to  within  about 
two  feet  from  the  track,  in  order  to  see  that  the  tar  entered  the  cracks  and 
did  not  overflow;  he  did  not  look  again  after  stooping,  and  while  engaged 
in  filling  the  cracks  he  was  struck  by  a  car  which  gave  no  notice  or  signal 
of  its  approach.  It  was  held  that  a  question  was  presented  for  the  jury  as 
to  whether  or  not  under  the  circumstances  the  plaintiff  was  negligent  in  not 
keeping  a  better  lookout  for  the  car. 

Contributory  negligence  of  workman. —  A  workman  engaged  in  his  labors 
upon  a  street  in  close  proximity  to  a  street  railroad  where  a  collision  is 
likely  to  occur  should  exercise  ordinary  care  to  note  the  approach  of  cars  and 
to  get  out  of  the  way  in  time  to  avoid  danger.  McKeown  t?.  Cincinnati  St. 
H.  Co.,  2  Ohio  Leg.  News.  388;  Ferguson  v.  Philadelphia  Traction  Co.,  9  Pa. 
Co.  Ct  147.  In  the  case  of  Eddy  v.  Cedar  Rapids  k  M.  C.  Ry.  Co.,  98  Iowa, 
626,  67  N.  W.  676,  the  plaintiff  was  employed  by  a  city  as  a  street  crossing 
repairer;  he  was  engaged  at  a  street  crossing  upon  a  street  where  street  cars 
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guilty  of  negligence,  or  the  defendant's  servants  were  guilty  of 
gross  negligence  in  causing  the  death,  the  plaintiff  cannot  recover 
without  affirmative  evidence  sufficient  to  justify  a  finding  that  her 
intestate  was  in  the  exercise  of  ordinary  care.  If  from  the  evi- 
dence the  inference  that  he  exercised  ordinary  care  can  be  only 

frequently  passed  in  leveling  a  crossing ;  for  ibis  purpose  he  was  using  a  plank, 
one  end  of  which  extended  so  close  to  the  street  car  track  as  to  come  in 
contact  with  passing  cars;  while  standing  with  his  back  toward  an  approach- 
ing car  he  leaned  Over  the  end  of  the  plank  near  the  track  to  see  whether  the 
sleepers  were  level.  An  approaching  car  struck  the  plank  and  threw  it 
against  his  ankle^  injuring  it.  He  did  not  know  of  the  approach  of  the  car 
until  it  was  close  to  him,  although  his  hearing  was  not  defective.  It  was  held 
that  he  was  guilty  of  contributory  negligence.  See  also  Nolan  v.  Metropolitan 
St.  Ry.  Co.,  65  App.  Div.  (N.  Y.)  184,  72  N.  Y.  Supp.  601;  Miller  v.  Grieme, 
63  App.  Div.  (N.  Y.)  276,  66  N.  Y.  Supp.  813. 

Signal  to  warn  workman  of  approach  of  car. —  While  street  car  employees 
have  a  right  to  assume  that  a  workman  will  exercise  ordinary  care  to  get 
out  of  the  way  of  an  approaching  car,  they  are  not  free  from  negligence  if 
they  run  their  cars  so  that  they  cannot  be  readily  stopped  or  if  they  fail  to 
give  ample  warning  of  their  approach  when  a  signal  is  reasonable  and  pru- 
dent under  the  circumstances.  Pittsburgh  Elec.  R.  Co.  v.  Kelly,  57  Kan.  514, 
46  Pac.  945;  Owens  v.  People's  Pass.  R.  Co.,  155  Pa.  St.  334,  26  Atl.  748. 
The  motorman  of  an  electric  car  is  not,  however,  chargeable  with  negligence 
in  failing  to  give  a  signal  of  its  approach  to  a  laborer  on  the  street  who  was 
not  so  near  to  the  track  as  to  be  in  danger  of  being  struck  by  the  car.  Eddy 
r.  Cedar  Rapids,  etc.,  R.  Co.,  98  Iowa  626,  67  N.  W.  676. 

Injury  to  street  cleaners.—  A  street  sweeper  in  the  employ  of  a  city,  at  work 
upon  a  public  street  between  the  rails  of  a  street  surface  railroad,  is  not 
bound  to  exercise  the  same  degree  of  care  with  respect  to  street  cars  as  would 
be  required  of  ordinary  pedestrians.  O'Connor  t?.  Union  Ry.  Co.,  67  App.  Div. 
(N.  Y.)  99,  73  N.  Y.  Supp.  606;  Dipalo  i?.  Third  Ave.  R.  Co.,  55  App.  Div. 
(N.  Y.)  566.  In  the  case  first  cited  it  was  held,  however,  that  street  sweepers 
are  required  to  use  reasonable  care  to  avoid  being  run  over,  and  that  where 
it  appeared  that  he  from  time  to  time  at  intervals  of  a  minute  or  so  looked 
for  the  approach  of  cars  upon  the  track  on  which  he  was  working,  and  that 
he  was  doing  his  work  in  the  usual  and  proper  way,  was  sufficient  to  warrant 
a  finding  that  he  exercised  such  care  as  was  required  of  him  under  the  cir- 
cumstances. In  the  case  of  Daly  v.  Detroit  Citizens'  St.  Ry.  Co.,  105  Mich. 
193,  63  N.  W.  73,  the  plaintiff  was  employed  by  a  city  in  sweeping  a  street 
crossing  over  which  several  street  car  lines  passed,  and  with  which  he  was 
familiar;  in  getting  out  of  the  way  of  a  north-bound  car  he  stepped  between 
the  tracks  and  was  struck  by  a  car  on  the  other  track;  his  back  was  tamed 
toward  the  approaching  car  and  he  was  not  aware  of  ita  approach  until  warned 
by  a  policeman ;  it  was  held  that  he  was  guilty  of  contributory  negligence. 
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oonjectural,  the  question  ought  not  to  be  submitted  to  a  jury. 
Creamer  v.  West  End  Street  By.  Co.,  156  Mass.  320,  31  N.  E. 
391,  16  L.  R  A.  490,  32  Am.  St.  Kep.  456;  Mathes  v.  Lowell, 
etc..  Street  Ry.  Co.,  177  Mass.  416,  59  N.  E.  77;  Cox  v.  South 
Shore  Street  Ry.  Co.,  182  Mass.  497,  499,  65  N.  E.  823,  and 
cases  cited.  The  plaintiff's  intestate  was  employed  in  operating 
a  stationary  engine  and  air  compressor,  used  in  constructing  a 
sewer  in  the  street.  The  sewer  trench  was  parallel  with  the  de- 
fendant's tracks,  and  between  them  and  the  sidewalk,  and  the  sides 
of  the  trench  were  sustained  by  sheathing,  which  came  above  the 
surface  of  the  street.  The  edge  of  the  trench  was  about  two  feet 
from  the  nearest  track.  The  engine  and  compressor  were  at  liie 
northerly  end  of  the  trench,  and  the  place  where  liie  plaintiff's 
intestate  stood  when  operating  them  was  about  two  feet  from  liie 
nearest  rail  of  the  nearest  track.  Northerly  of  the  boiler  of  the 
apparatus  was  a  shield  of  boards,  two  or  three  feet  square,  to  catch 
any  oil  flying  from  the  compressor,  and  this  shield  was  nearly 
parallel  with  the  track,  and  about  eighteen  inches  from  the  rail, 
and  between  the  edge  of  the  shield  and  the  boiler  was  just  room 
for  passage.  The  plaintiff's  intestate  could  not  reach  the  other 
side  of  the  compressor  nearest  the  sidewalk  except  by  going  out 
on  to  the  street,  and  going  round  the  end  of  tho  compressor.  The 
occupation  of  the  plaintiff's  intestate  confined  him  substantially 
to  a  single  spot^  in  which  he  stood  with  his  face  toward  the  north, 
toward  the  pressure  tank,  and  it  was  necessary  for  him  to  have 
his  hand  on  the  throttle  a  good  share  of  the  time,  in  order  to  con- 
trol his  engine.  It  was  sometimes  necessary  to  oil  certain  parts 
of  the  apparatus,  but  he  was  not  engaged  in  oiling  anything  at  the 
time,  and  there  was  nothing  shown  that  would  call  him  away  from 
his  engine,  and  no  evidence  that  anything  about  his  work  required 
him  to  go  between  the  rails  of  the  track.  Just  before  the  accident  he 
had  gone  around  the  boiler,  and  had  some  talk  with  the  fireman, 
after  whidi  they  both  turned  to  their  work.  While  they  were  talk- 
ing, the  plaintiff's  intestate  was  looking  southerly  down  the  track 
toward  the  car  which  afterward  struck  him,  and  which  the  fireman 
testified  that  he  (the  fireman)  saw  about  300  feet  away  as  he  turned 
to  his  work.  The  fireman  had  just  turned  to  his  work,  and  had  only 
^e  to  turn  a  valve,  when  the  car  flew  by,  and  struck  the  plain- 
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tiff's  intestate,  who  had  stepped  out  upon  the  track  at  a  point  just 
opposite  the  wooden  shield.  The  car  knocked  him  down,  and 
carried  his  body  under  the  wheels  and  fender  sixty  feet  up  the 
track,  which  was  upon  an  up  grade  of  5  per  cent.  There  was 
conflicting  evidence  as  to  the  rate  of  speed,  and  the  evidence  would 
have  justified  a  finding  that  the  rate  was  anywhere  from  four  to 
fifteen  miles  an  hour.  The  plaintiff's  intestate  was  unconscious 
until  his  death.  Besides  the  testimony  of  the  fireman,  there  was 
that  of  the  motorman  of  the  car,  and  also  that  of  a  traveler  on  the 
street,  who  testified  diat  he  was  driving  nortlierly,  and  that  the 
plaintiff's  intestate  was  standing  beside  his  engine,  and  then,  when 
liie  car  was  eight  or  ten  feet  away,  stepped  out  upon  the  track, 
and  turned  north,  and  that  he  had  just  stepped  upon  the  track 
when  the  car  was  upon  him,  and  that  he  turned  half  round  to 
the  right,  and  put  his  hand  up  in  front  of  the  car.  The  motor- 
man  testified  that  he  saw  a  man  step  onto  the  track  from  behind 
the  engine  about  eight  feet  in  front  of  the  car.  The  fireman  testi- 
fied that  the  car  was  going  eight  or  nine  miles  an  hour,  the  motor- 
man  that  it  was  going  four  or  five  miles  an  hour,  and  that  he  was 
ringing  his  gong  all  the  time,  and  that  at  once,  as  soon  as  he  saw 
the  man,  he  shut  off  the  power,  turned  on  the  whole  reverse  power, 
and  put  on  the  full  force  of  the  emergency  air  brake.  The  traveler 
testified  that  the  car  was  going  fifteen  miles  an  hour,  and  that  he 
heard  the  gong  when  the  car  was  at  Kendall  street,  300  feet  away. 
Twenty  minutes  after  the  accident,  the  fireman  found  the  throtde 
of  the  compressor  wide  open,  although  he  never  knew  the  plain- 
tiff's intestate  to  leave  his  work  unless  he  shut  down  his  engine 
before.  To  step  from  a  place  of  safety,  only  two  feet  away,  upon 
the  track  of  an  electric  street  railway,  directly  in  front  of,  and  only 
eight  or  ten  feet  from,  an  approaching  electric  car,  whether  the  car 
is  approaching  at  the  rate  of  four  or  five,  or  eight  or  nine  miles, 
or  fifteen  miles  an  hour,  is  not  evidence  of  care  on  the  part  of  the 
person  who  does  the  act.  It  may  or  may  not  be  consistent  with 
ordinary  care.  If  the  person  who  does  it  is  struck  by  the  car  and 
killed,  no  recovery  can  be  had  for  his  death  without  aflSrmative 
proof  that  he  was  exercising  care  to  avoid  being  hit.  Assuming 
from  the  fact  that  the  plaintiff's  intestate  left  his  engine  without 
shutting  it  down,  that  he  had  occasion  to  pass  in  the  street  around 
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the  shield  to  the  other  end  of  the  compreesor,  he  knew  that  a  car 
might  at  any  time  come  up  the  street  behind  him,  and  that  if 
he  placed  himself  within  the  space  it  would  cover  he  might  be  hit 
anless  he  got  out  of  the  way.  If  we  also  assume^  as  the  plaintiff 
contends  could  be  inferred  fairly,  that  he  had  just  seen  the 
approaching  car  as  he  was  looking  toward  it  while  talking  with 
the  fireman,  he  had  had  actual  knowledge  that  a  car  was  then 
approaching.  His  conduct  in  stepping  onto  the  track  within 
eight  or  ten  feet  of  the  car  is  as  consistent  with  the  theory  that 
he  had  not  seen  the  car,  and  went  upon  the  track  without  tak- 
ing any  care  to  avoid  being  hit,  or  that  he  had  forgotten  that  it 
was  approaching,  and  so  took  no  care  or  precaution,  as  with  the 
theory  that  he  had  the  danger  in  mind,  and  thought  that  he  had 
time  to  enter  upon  the  track  and  still  get  out  of  the  way  of  the  car. 
Either  inference  is  purely  conjectural.  In  our  opinion  the  verdict 
for  defendant  was  ordered  rightly,  because  there  was  no  sufficient 
or  affirmative  evidence  that  the  plaintiffs  intestate  exercised  care. 
See  Kelley  v.  Wakefield,  etc..  Street  By.,  176  Mass.  331,  56  N.  E. 
285;  Hurley  v.  West  End, Street  By.  Co.,  180  Mass.  370,  62 
N.  E.  263.  This  view  makes  it  immaterial  whether  the  evidence 
offered  by  the  plaintiff  and  excluded,  to  show  negligence  on  the 
part  of  the  defendant,  was  excluded  rightly. 
Exceptions  overruled. 


Mellen  v.  Old  Colony  Street  Bailway  Co. 

(Massachusetts  —  Supreme  Judicial  Court,  Bristol.) 

INJURY  TO  Child  by  Coixision. —  The  question  as  to  whether  the  father 
of  a  child,  injured  by  a  collision  with  one  of  the  defendant's  cars,  exer- 
cised due  care  in  letting  such  child  play  in  an  inclosed  yard,  and 
whether  such  child  was  under  the  charge  of  her  older  sister  after  they 
left  the  yard  and  went  upon  the  street  where  the  accident  occurred,  is 
for  the  jury. 

As  to  negligence  of  parents  imputed  to  child  precluding  recovery,  see  note 
on  **  Imputed  Negligence,"  ante,  p.  391. 
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Exceptions  by  defendant  from  judgment  for  plaintiff.     Decided  November 
25,  1903.    Reported  184  Mass.  399,  68  N.  E.  679. 

J.  W,  &  Chas.  R,  Cummings,  for  plaintiff. 

J,  M,  Swift,  ioT  defendant. 

Opinion  by  Lobing,  J. 

This  is  a  case  in  which  the  father  of  a  family  of  six  children 
allowed  the  plaintiff,  a  child  of  three  years  and  three  months, 
to  go  into  the  yard  to  play  with  her  older  sister,  aged  nine  years 
and  nine  months,  and  with  the  daughter  of  a  neighbor,  aged  ten. 
The  father  lived  in  a  tenement  to  which  was  attached  a  large, 
roomy  yard,  shut  in  by  a  gate,  which  was  kept  closed  by  a  strong 
spring.  On  the  day  in  question  he  was  at  home,  tapping  the 
shoes  of  one  of  the  children,  and  his  wife  was  nursing  the  baby. 
After  going  into  the  yard  to  play,  the  children  wandered  off  into 
the  street,  and  the  plaintiff  was  run  over  by  a  car  of  the  defend- 
ant while  she  was  crossing  Bedford  street  on  her  way  home.  The 
defendant  asked  the  presiding  judge  to  order  a  verdict  for  it  "  on 
the  ground  that  there  was  not  sufficient  evidence  to  go  to  the  jury 
of  due  care  on  the  part  of  Katie  Mellon,  the  person  who  defend- 
ant claims  had  the  plaintiff  in  charge  at  the  time  of  the  accident" 
This  was  refused.  The  case  was  submitted  to  the  jury  under 
suitable  instructions,  to  which  no  exception  was  taken,  and  which 
are  not  set  forth  in  the  bill  of  exceptions. 

We  are  of  opinion  that  it  was  at  least  a  question  for  the  jury 
whether,  in  the  first  place,  the  father  exercised  due  care  in  letting 
the  plaintiff  play  in  the  yard,  and  whether,  in  the  second  place, 
the  plaintiff  was  under  the  charge  of  her  older  sister  after  they  left 
the  yard  and  went  upon  the  street.  On  the  first  questicm  there  can 
be  no  doubt.  In  this  case  the  yard  was  closed  by  a  gate,  and  in 
that  respect  differs  from  Cotter  v.  Lynn  &  Boston  R,  Co,,  180 
Mass.  146,  61  N.  E.  818,  91  Am.  St.  Rep.  267,  and  comes  within 
Powers  V.  Quincy  &  Boston  Street  Ry,  Co.,  163  Mass.  5,  39  N.  E. 
345.  In  addition,  the  plaintiff  was  put  under  the  charge  of  her 
older  sister  while  playing  in  the  yard,  and  so  the  case  is  within 
cases  like  Mulligan  v.  Curtis,  100  Mass.  512,  97  Am.  Dec  121, 
and  Collins  v.  Souih  Boston  R.  Co.,  142  Mass.  301,  7  K  E.  856, 
56  Am.  Rep.  675.     The  father  testified  that  when  the  neighbor's 
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daughter  came  in  and  asked  the  older  sister  to  go  and  play,  he 
said,  "  Ton  take  Essie  [the  plaintiff]  with  you,"  "  and  go  right 
in  the  yard  and  play."  When  the  three  children  left  the  yard,  it 
was  at  least  a  question  for  the  jury  whether  the  plaintiff  con- 
tinued to  be  under  the  charge  of  her  older  sister,  or  was  in  the 
position  of  a  child  who  has  got  out  on  the  street  without  fault  on 
the  part  of  its  parents,  and  whose  rights  depend  upon  the  exercise 
by  it  of  that  care  which  may  reasonably  be  expected  from  children 
of  its  age;  as  in  Slattery  v.  O'Connell,  153  Mass.  94,  26  N.  E. 
430,  10  L.  R  A.  653 ;  Butler  v.  New  York,  New  Haven  &  Hart- 
ford R.  Co.,  177  Mass.  191,  58  K  E.  592 ;  O'Brien  v.  Hudner, 
182  Mass.  381,  65  N.  E.  788.  Whether  the  plaintiff  continued 
to  be  under  the  charge  of  her  sister  when  the  children  left  the  yard 
depends  upon  this:  Did  the  father  put  the  plaintiff  under  the 
charge  of  the  older  sister  for  the  afternoon,  with  an  injunction  to 
stay  in  the  yard,  or  was  she  allowed  to  play  in  the  yard  under  the 
charge  of  the  older  sister  ?  It  was  at  least  a  question  for  the  jury, 
which  was  the  true  nature  of  the  permission  that  the  father  gave. 
If  the  plaintiff's  rights  depended  on  the  exercise  by  her  of  the  care 
which  may  reasonably  be  expected  from  a  child  of  her  age,  there 
was  evidence  for  the  jury  that  the  plaintiff  exercised  due  care. 
For  these  reasons  we  are  of  opinion  that  the  plaintiff  had  a  right 
to  go  to  the  jury  on  this  ground,  and  for  that  reason  the  ruling 
requested  was  rightly  refused. 
Exceptions  overruled. 


Dalton  V.  New  York,  New  Haven  &  Hartford  Railroad  Co, 

(Massachusetts  —  Supreme  Judicial  Court,  Hampden.) 

1.  CoNFLiCTiNo  Evn)ENCE  AS  TO  SouNDiNG  GoNO. —  Where  the  evidence  as  to 
whether  the  whistle  and  gong  on  an  electric  car  were  sounded  as  re- 
quired by  law  was  conflicting  a  question  of  fact  is  raised  for  the  jury  to 
determine. 

As  to  liability  of  street  railway  company  for  failure  of  motorman  to  sound 
whistle  or  gong,  see  Warner  v.  8t.  Louis  &  M.  R.  Co.,  2  St.  Ry.  Rep.  620,  178 
Mo.  125,  77  S.  W.  67 ;  Lynch  v.  Third  Ave.  R.  Co.,  2  St.  Rep.  785,  88  App.  Div. 
(N.  Y.)  604,  85  N.  Y.  Supp.  180;  Union  Traction  Co.  r.  Vandercook,  2  St.  Ry. 
Rep.  231,  (Ind.  App.)  69  N.  E.  486;  Buren  v.  St.  Louis  Transit  Co.,  2  St.  Ry. 
Rep.  616  (Mo.  App.)  78  S.  W.  680. 
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2.  Evidence  as  to  Exebcise  of  Due  Cabb  in  Approaching  a  Cbossino.— 
Where  the  plaintiff's  evidence,  showing  that  before  crossing  an  electric 
railway  track  he  stopped  and  looked  and  listened  for  signals,  and  that 
at  the  time  the  smoke  from  an  engine  on  a  steam  railroad  track  run- 
ning parallel  with  the  electric  railway  track  obstructed  the  view,  and 
that  seeing  no  car  approaching  he  crossed  the  track,  and  was  struck 
by  an  electric  car  and  injured,  is  sufficient  to  present  the  question  as 
to  whether  the  plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  track. 

Exceptions  by  defendant  from  verdicts  for  plaintiffs.    Decided  November  25, 
1903.    Reported  184  Mass.  344,  68  N.  E.  830. 

«7.  B.  Carroll  and  W.  H.  McClintock,  for  plaintiffs. 

Walter  S,  Robinson,  for  defendant. 

Opinion  by  Hammond,  J. 

The  defendant's  theory  of  this  accident  is  that  the  whistle  and 
gong  of  the  electric  car  were  sounded  as  required  by  law ;  that  at 
a  time  when  the  view  of  the  third-rail  track  was  obstructed  by  the 
freight  train  and  by  the  smoke  from  the  engine,  so  that  the  plain- 
tiffs could  not  see  whether  or  not  an  electric  car  was  approaching, 
and  while  the  noise  of  the  train  was  so  great  as  to  lessen  very  much 
the  chances  of  hearing  the  sound  of  the  signals,  the  plaintiffs, 
without  waiting  for  these  temporary  hindrances  to  sight  and  hear- 
ing to  disappear,  and,  indeed,  without  looking  or  listening,  en- 
tered upon  the  crossing  and  attempted  to  pass  over  it  immediately 
after  the  caboose  of  the  train  had  cleared  the  highway.  It  must 
be  said  that  there  was  much  evidence,  direct  and  indirect,  to  sup- 
port this  theory,  and  it  might  reasonably  have  been  expected  that 
the  jury  would  adopt  it.  Upon  such  a  theory  a  verdict  for  the 
defendant  would  have  been  the  necessary  result.  But  it  must  also 
be  said  that,  if  the  evidence  for  the  plaintiffs  was  believed,  the 
jury  were  warranted  in  rejecting  this  theory.  The  crossing  was  in 
the  State  of  Connecticut,  and,  in  accordance  with  the  law  of  that 
State,  the  jury  were  instructed,  in  substance,  that  the  defendant 
could  not  be  found  negligent  if  the  whistle  and  gong  of  the  elec- 
tric car  were  sounded  as  required  by  the  statutes  of  that  State. 
Upon  the  question  whether  they  were  so  sounded,  the  evidence, 
as  is  quite  usual  in  cases  of  this  nature,  was  conflicting,  witnesses 
called  by  the  defendant  positively  testifying  that  the  signals  were 
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given,  and  witnesses  called  by  the  plaintiffs  testifying  that  they 
listened  for  the  sounds,  and  did  not  hear  them.  The  evidence  on 
this  question  need  not  be  rehearsed  in  detail.  It  is  plain  that 
under  our  decisions  it  raised  a  question  of  fact  for  the  jury.  In 
this  respect  the  case  is  clearly  distinguishable  from  cases  like 
Tidly  V.  FUchburg  R.  Co.,  134  Mass.  499,  and  Hubbard  v.  Boston 
&  Albany  R.  Co.,  159  Mass.  323,  34  N.  E.  459,  and  must  be 
classed  with  those  like  Menard  v.  Boston  &  Maine  R.  Co.,  150 
Mass.  386,  23  'N.  E.  214,  and  Davis  v.  New  York,  New  Haven  & 
Hartford  R.  Co.,  159  Mass.  532,  34  N.  E.  1070.  If  the  signals 
were  not  given,  then  the  defendants  might  have  been  found  negli- 
gent, and  upon  the  whole  evidence  the  jury  might  have  concluded 
that  this  n^ligence  was  contributory  to  the  accident 

The  more  difncult  question  is  whether  the  evidence  was  sufficient 
to  warrant  the  finding  that  the  plaintiffs  were  in  the  exercise  of 
due  care.  Many  of  the  facts  are  not  in  dispute.  The  four  plain- 
tiffs were  in  an  open  "  canopy  top  wagon,"  which,  with  the  single 
horse  attached,  had  been  hired  at  a  livery-stable  by  Slaney  for 
that  ride ;  and  he  was  driving.  There  were  two  tracks  at  the  cross- 
ing; the  southerly  being  used  only  for  the  cars  propelled  by  steam, 
and  the  northerly,  called  the  "  third-rail  track,"  being  used  only 
for  the  electric  cars.  A  little  after  9  o'clock  in  the  summer  even- 
ing the  plaintiffs  were  in  the  vicinity  of  this  crossing;  and  as 
they  were  approaching  it  from  the  south,  and  were  opposite  the 
house  of  one  Davitt,  which  was  about  250  feet  from  it,  they  ob- 
served a  west-bound  freight  train  approaching  it  from  the  east 
After  the  train  had  passed  over,  Slaney  drove  to  the  crossing,  and 
as  he  reached  the  northerly  track  his  team  was  struck  and  over- 
turned by  an  electric  car  which  came  from  the  west  at  a  speed  of 
about  twenty-five  miles  an  hour.  Going  westerly  from  the  cross- 
ing, the  grade  of  the  track  ascends,  and  the  engine,  after  passing 
Ihe  crossing,  emitted  considerable  smoke,  which  settled  upon  the 
third-rail  track,  thus  more  or  less  obscuring  the  plaintiffs'  view. 
Slaney  was  familiar  with  the  crossing,  and  knew  that  an  electric 
car  was  scheduled  to  reach  it  from  the  west  shortly  after  9  o'clock. 
He  testified,  however,  that  at  the  time  he  thought  it  was  hardly 
time  for  the  car  to  reach  there.  Both  the  highway  and  the  railway 
tracks  were  above  the  surface  of  the  adjacent  ground,  and  to  one 
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standing  in  the  highway  there  were  no  permanent  objects  to 
obstruct  the  view  of  the  tracks  for  a  distance  of  several  hundred 
feet  either  side  of  the  crossing.  The  evidence  introduced  for  the 
plaintiffs  tended  to  show  that  they  stopped  opposite  Davitt's  house 
"  two  minutes  or  so ;"  that  during  that  time  the  freight  train  was 
passing  the  crossing,  and  that  they  were  looking  up  and  down,  the 
track  and  listening  for  signals ;  that  at  that  time  the  engine  was 
puffing  and  emitting  considerable  smoke;  that  before  the  train 
had  entirely  passed  the  crossing  they  started  and  drove  to  within 
fifty  feet  of  it,  looking  during  the  time,  and  listening  for  signals 
from  the  electric  car ;  that  they  then  stopped  ^^  probably  a  minute 
and  a  half  or  two  minutes,"  and  again  looked  and  listened  for  the 
signals ;  that  while  stopping  there  the  caboose  passed  the  crossing, 
and  inmiediately  the  horse,  which  had  become  somewhat  restless, 
started  of  its  own  accord  for  the  crossing ;  that  Slaney  stopped  the 
horse  when  its  head  was  possibly  over  the  first  rail  of  the  southerly 
track ;  that  while  there  the  plaintiff  looked  down  the  track  toward 
the  west ;  that  the  smoke  from  the  engine  "  settled  Tight  down  on 
the  third-rail  track  "  up  to  within  fifty  feet  of  the  crossing ;  that 
while  there  they  listened  for  signals  from  the  electric  car,  but 
could  hear  none,  and  then,  believing  the  track  to  be  clear,  they 
started  to  cross,  and  just  as  the  horse  reached  the  northerly  track 
the  light  of  the  electric  car  ^'  caine  right  out  of  the  cloud,"  three 
sharp  whistles  instantly  sounded,  and  the  team  was  struck.  The 
evidence  introduced  by  the  plaintiffs  tended  further  to  show  that 
the  night  was  dark  and  cloudy ;  that  while  the  plaintiffs  were  stop- 
ping at  the  southerly  track  the  freight  train  had  passed  so  far  that 
the  view  of  the  third-rail  track  was  no  longer  obstructed  by  that 
train,  but  only  by  the  smoke  and  the  darkness,  that  there  was  but 
little,  if  any,  wind ;  that  upon  getting  to  the  southerly  track  the 
plaintiffs  were  for  the  first  time  aware  of  the  serious  interruption 
to  the  view  caused  by  the  smoke;  and  that  while  stopping  there 
they  had  reason  to  think  that  it  would  not  quickly  disappear.  In 
this  position,  with  a  horse  which  already  had  manifested  some 
symptoms  of  uneasiness  which  might  lead  to  some  apprehension 
as  to  what  it  might  do,  the  plaintiffs,  according  to  their  own  testi- 
mony, looked  as  well  as  they  could  and  listened,  and,  hearing  no 
whistle  or  gong,  thought  that  there  was  no  electric  car,  and  that 


Digitized  by  VjOOQ IC 


Williams  v.  Citizens'  Electric  St.  Ry.  Co.         433 

it  was  better  to  cross  than  to  wait  for  the  lagging  smoke  to  rise. 
Under  all  the  circumstances  of  the  case,  the  question  whether  the 
plaintiffs  were  in  the  exercise  of  due  care  in  approaching  the 
(9f06sing  and  in  attempting  to  cross  it  without  waiting  for  the 
smoke  to  disappear  was  for  the  jury.  The  case  must  stand  with 
cases  like  BcmdcUl  v.  Connecticut  River  B.  Co,,  132  Mass.  269, 
and  not  with  those  like  Debbins  v.  Old  Colony  R.  Co.,  154  Mass. 
402,  28  N.  E.  274.  We  see  no  error  in  the  way  the  court  dealt 
with  the  requests  for  instruction. 
Exoq)tions  overruled. 


Williams  v.  Citizens^  Electric  Street  Railway  Co. 
(Massaohuaetts  —  Supreme  Judicial  Court,  Essex.) 

1.  DificiiVE  Deyicb  vob  Opbiono  and  SHUTTiNe  DooB;   Injubt  to  Pab- 

8BNQKB. —  The  plaintiff's  intestate  was  killed  by  falling  from  the  rear 
platform  of  one  of  the  defendant's  street  cars.  It  was  alleged  that  the 
patented  device  for  opening  and  shutting  the  sliding  door  of  the  vesti- 
bule was  unsafe,  causing  an  injury  to  the  finger  of  the  intestate,  from 
the  shock  of  which  he  fainted,  and  fell  from  the  car.  In  the  absence 
of  proof  that  the  plaintiff's  intestate  hurt  his  finger  because  of  the 
defective  device,  and  that  the  injury  to  the  finger  caused  him  to  faint, 
it  was  held  that  the  jury  would  not  have  been  warranted  in  finding 
that  the  intestate's  fall  was  caused  by  such  injury. 

2.  iHSPBcnoN  or  Cab  bt  Jubt. —  There  can  be  no  presumption  in  favor  of 

the  plaintiff  from  an  inspection  of  the  car  by  the  jury.  Such  inspec- 
tion did  not  add  anything  to  the  evidence. 

SxoipnoNS  by  plaintiff  from  judgment  in  favor  of  defendant.    Decided  No- 
vember 25,  1903.    Reported  184  Mass.  437,  68  N.  £.  840. 

Alden  P.  White,  for  plaintiflF. 

Walter  I.  Badger,  Wm.  Harold  Hitchcock,  and  Chester  F. 
WiUiams,  for  defendant. 

Opinion  by  Knowlton,  C.  J. 

On  the  morning  of  Novenber  4,  1900,  about  half  an  hour  after 
midnight,  the  plaintiffs  intestate,  while  riding  on  the  rear  plat- 
Safe  appliancas. —  It  is  the  duty  of  a  street  railroad  company  as  a  carrier 
to  carry  a  passenger  safely  to  his  destination,  and  to  that  end  to  provide 
iiitable  cars,  machinery,  means,  and  appliances,  and  see  that  they  are  kept 
28 
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form  of  one  of  the  defendant's  cars,  fell  off  and  was  killed.  The 
theory  of  the  plaintiff  is  that  the  patented  device  for  opening  and 
shutting  the  sliding  door  of  the  vestibule  of  the  car  was  improper 
and  unsafe,  because  in  opening  the  door  from  the  outside  one 
must  insert  his  fingers  into  a  metallic  slot  sunk  into  the  wood  of 
the  side  of  the  door,  near  the  main  part  of  the  car,  with  which  the 
door  came  in  contact  when  it  was  closed,  and  that  when  the  door 
was  opened  it  slid  in  such  a  way  that  the  outer  edges  of  the  metallic 
slot,  being  sharp  and  rectangular,  came  into  close  proximity  with 
the  inner  comer  of  the  door  post  toward  which  the  door  slid,  the 
door  sliding  from  the  main  part  of  the  car  into  the  grooved  end  of 
the  vestibule;  that  the  plaintiff,  who  had  previously  injured  the 
third  finger  of  his  left  hand,  so  that  it  was  then  sensitive  and 
tender,  injured  this  finger  again,  by  reason  of  the  improper  de- 
vice, while  opening  the  door ;  and  that  some  time  afterward,  while 
riding  in  the  vestibule,  he  fainted  because  of  the  condition  of  his 
finger,  and  fell  off. 

It  is  a  grave  question  whether  the  bill  of  exceptions  shows  any 
evidence  which  would  warrant  the  jury  in  finding  the  device  for 
opening  and  shutting  the  door  to  be  improper,  so  that  the  use  of  it 
by  the  defendant  would  constitute  negligence.  We  cannot  assume 
in  favor  of  the  excepting  party  liiat  the  inspection  of  the  car  by 
the  jury  added  anything  to  the  evidence  stated  in  the  bill  of  ex- 
ceptions. But  if  it  were  found  that  the  metallic  slot  exposed  those 
who  opened  the  door  to  the  risk  of  getting  their  fingers  bruised 
against  the  comer  of  the  door  post  when  the  door  was  slid  back 
as  far  as  possible,  there  is  no  proof  in  this  case  that  the  plaintiff's 
intestate  hurt  his  finger  in  this  way.  We  have  testimony  of  his 
declaration  that  he  jammed  his  finger  in  the  door,  but  he  said  noth- 
ing as  to  how  he  happened  to  jam  it.  The  testimony  of  the  only 
witness  who  saw  him  open  the  door  tends  to  show  that  he  used  his 
right  hand  in  sliding  the  door  open,  and  there  is  no  testimony  that 

properly  in  repair.  It  is  not  required  to  provide  its  cars  with  "  all  known  and 
approved  machinery  necessary  to  protect  its  passengers  from  injury,"  hut 
it  is  sufficient  if  it  has  all  approved  appliances  that  are  in  general  use,  and 
which  are  necessary  for  the  safety  of  passengers.  Nellis  Street  Railroad 
Accident  Law,  p.  62.  As  to  injury  to  passenger  hy  defective  gate  on  platform 
of  car,  see  Aston  t'.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  631,  (Mo.  App.) 
79  S.  W.  999. 
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the  fingers  of  his  left  hand  came  in  contact  with  the  sunken 
metallic  slot  complained  of.  There  is  nothing  better  than  con- 
jecture on  which  to  rest  this  part  of  the  plaintiffs  case. 

Proof  is  also  wanting  to  support  liie  contention  that  the  injury 
to  the  finger  was  the  cause  of  his  falling  from  the  car.  There  is 
a  possibility  that  pain  in  his  finger  caused  him  to  faint,  but  there 
is  no  evidence  that  tends  to  show  liiat  he  fell  from  this  cause,  to 
the  exclusion  of  other  causes.  He  might  have  fallen  from  weari- 
ness or  sleepiness,  or  from  some  eflFect  of  six  or  eight  glasses  of  ale 
which  the  testimony  shows  that  he  had  drunk  that  evening,  or  from 
apoplexy,  or  from  his  own  carelessness.  There  is  nothing  to  show 
that  he  fainted,  and,  if  he  did  faint,  it  is  not  shown  that  the  f aint- 
neas  was  caused  by  an  injury  to  his  finger.  The  jury  would  not 
have  been  warranted  in  finding  that  his  fall  was  caused  by  the 
injury  to  his  finger.  Possibly  it  was,  but  other  theories  and  con- 
jectures are  quite  as  probable. 

It  is  not  contended  that  there  was  evidence  of  any  other  negli- 
gence on  the  part  of  the  defendant,  and,  in  the  view  we  have  taken, 
there  is  no  occasion  to  consider  whether  the  jury  might  have  found 
that  the  plaintiff  was  in  the  exercise  of  due  care. 

The  question  as  to  whether  a  witness  observed  any  diflSculty  in 
starting  the  door  open  from  the  outside  in  this  car,  or  one  like  it, 
was  incompetent  There  is  nothing  to  show  that  the  injury  to  the 
intestate's  finger  on  his  left  hand  was  caused  by  any  difficulty  in 
starting  the  door  open.  Moreover,  the  door  of  another  car  like 
this  might  stick  and  open  with  difficulty,  when  the  door  of  this 
car  might  move  freely. 

Exceptions  overruled. 


Stevens  v.  Boston  Elevated  Railway  Co. 

(MaasachTisetts  —  Supreme  Judicial  Ck>urt,  Suffolk.) 

1.  PsBCAcnoNs  FOB  Safett  AFTER  Aocn)ENT;  Eyu>BNCE.i — The  adoption  of 
additional  precautions  for  safety  by  a  defendant  elevated  railway  com- 
pany after  an  accident  cannot  be  proved  as  tending  to  show  liability 
for  the  method  used  at  the  time  of  the  accident. 

1.  Evidence  as  ta  conditions  ezistins  after  accident. —  If  it  is  shown  that 
the  condition  of  the  place  where  the  accident  occurred  has  not  been  changed, 
eridence  is  admissible  as  to  the  condition  of  such  place  at  a  time  subsequent 
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2.  Evidence  as  to  Violation  of  Rules. —  The  violation  of  rules  previously 
adopted  by  the  company  in  reference  to  the  safety  of  third  persons  is 
admissible  in  evidence  as  tending  to  show  the  negligence  of  the  de- 
fendant's motorman  for  which  the  defendant  is  liable. 

Exceptions  by  defendant  from  judgment  in  favor  of  plaintiff.    Decided  Jan- 
uary 5,  1004.    Reported  184  Mass.  476,  69  N.  £.  338. 

Whipple,  Sears  £  Ogden,  and  Alexander  Lincoln,  for  plaintiff. 

W.  O,  Thompson,  for  defendant 

Opinion  by  Knowlton,  C.  J. 

The  only  exception  now  relied  on  by  the  defendant  is  to  the  ad- 
mission in  evidence  of  the  defendant's  rule  in  regard  to  sounding 
the  gong,  in  connection  with  testimony  that  the  defendant's  motor- 
to  the  accident.  Jacksonville,  etc.,  Ry.  Co.  v,  Southworth,  135  HI.  250,  25 
N.  E.  1093;  Nesbit  t?.  Town  of  Gamer,  75  Iowa,  314,  39  N.  W.  516,  9  Am.  St 
Rep.  486,  1  L.  R.  A.  152;  Tromblay  v,  Hamden,  162  Mass.  383,  38  N.  E. 
972;  Byrne  v,  Brooklyn  City,  etc.,  R.  Co.,  6  Misc.  Rep.  (N.  Y.)  260,  26 
N.  Y.  Supp.  760,  affirmed,  145  N.  Y.  619,  40  N.  E.  163;  Stodder  c.  N.  Y., 
L.  E.  k  W.  R.  Co.,  60  Hun  (N.  Y.)  221,  affirmed,  121  N.  Y.  655,  24  N.  E. 
1092;  Houston,  etc.,  Ry.  Co.  r.  Waller,  56  Tex.  331;  Larson  v.  City  of  Eau 
Claire,  92  Wis.  86,  65  N.  W.  731;  Salladay  t?.  Town  of  Dodgeville,  85  Wis. 
318,  55  N.  W.  696,  20  L.  R.  A.  541.  If  changes  have  been  made  in  the  con- 
dition of  the  place  where  the  accident  occurred  subsequent  thereto  evi- 
dence thereof  is  admissible  only  for  the  purpose  of  showing  the  condition 
existing  at  the  time  of  the  accident.  Scagel  v,  Chicago,  etc.,  Ry.  Co.,  B3 
Iowa,  380,  49  N.  W.  990;  Kuhns  v.  Wisconsin,  etc.,  Ry.  Co.,  76  Iowa,  67,  40 
N.  W.  92;  Atchison,  etc.,  R.  Co.  t;.  McKee,  37  Kan.  592,  15  Pac.  484;  Stone 
f.  Town  of  Poland,  81  Hun  (N.  Y.),  132,  30  N.  Y.  Supp.  748;  St.  Louis,  etc, 
Ry.  Co.  V,  Johnston,  78  Tex.  536,  15  S.  W.  104. 

In  the  case  of  Birmingham  Union  Ry.  Co.  r.  Alexander,  93  Ala.  133,  9 
So.  525,  the  plaintiff  was  injured  by  defects  in  a  structure  belonging  to  the 
defendant  street  railway,  and  it  was  held  that  evidence  of  the  condition  of 
the  structure  from  one  to  five  months  after  the  accident  occurred  is  admis- 
sible, where  there  is  further  evidence  that  there  had  been  no  change  in  its 
condition  since  the  time  of  the  accident. 

It  has  been  held  that  evidence  may  be  admitted  showing  the  conditicm  of 
the  place  where  the  accident  occurred  immediately  after  the  accident^  if  it  does 
not  appear  that  a  change  was  made  in  such  condition  in  the  interval.  Wabash 
R.  Co.  r.  Kime,  42  HI.  App.  272;  Miller  v.  Northern  Pacific  R.  Co.,  36  Minn. 
296,  30  N.  W.  892;  Ahem  v.  Steele,  48  Hun  (N.  Y.),  517,  1  N.  Y.  Supp.  259. 
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man  disobeyed  the  rule,  and  that  this  disobedience  was  one  of  the 
causes  of  the  accident.  The  decisions  in  diflFerent  jurisdictions 
are  not  entirely  harmonious  upon  liie  question  now  raised^  but  we 
are  of  opinion  that  the  weight  of  authority  and  of  reason  tends  to 
support  the  ruling  of  the  judge  in  the  present  case. 

It  has  been  settled  by  various  adjudications  in  this  Common- 
wealth that  the  adoption  of  additional  precautions  for  safety  by  a 
defendant,  after  an  accident,  cannot  be  proved,  as  tending  to  show 
liability  for  the  method  used  at  the  time  of  the  accident  Menard 
V.  Boston  &  Maine  R,  Co.,  150  Mass.  386,  23  N.  E.  214;  Skinners 
V.  Proprietors,  etc.,  154  Mass.  168,  28  N.  E.  10,  12  L.  E.  A.  554, 
26  Am.  St.  Rep.  226 ;  Downey  v.  Sawyer,  157  Mass.  418,  32  K  E. 
654;  Hewitt  v.  Taunton  Street  By.  Co.,  167  Mass.  483,  485,  486, 
46  N.  E.  106 ;  Dacey  v.  New  York,  New  Haven  &  Hartford  R. 

For  instance,  evidence  is  admissible  showing  the  condition  of  a  structure  or 
of  the  place  irhere  the  accident  occurred  on  the  morning  following  the  night 
of  the  accident.  Fuller  v.  City  of  Jackson,  92  Mich.  197,  52  Mo.  1075; 
Clapper  c.  Town  of  Waterford,  62  Hun   (N.  Y.),  170,  16  N.  Y.  Supp.  640. 

In  the  case  of  Schmidt  v.  Coney  Island  k  B.  R.  Co.,  26  App.  Div.  (N.  Y.) 
391,  49  N.  Y.  Supp.  777,  it  was  held  that  evidence  as  to  the  question  of  the 
vertical  and  latend  oscillation  of  an  electric  car  at  the  point  where  the 
accident  occurred  and  about  a  month  thereafter,  is  inadmissible  for  the 
purpose  of  showing  the  extent  of  the  oscillations  at  the  time  of  the  accident, 
where  it  does  not  appear  that  the  conditicms  were  similar. 

Evidence  as  to  subsequent  precautions. —  There  seems  to  be  some  doubt  as 
to  the  rule  to  be  applied  in  respect  to  evidence  tending  to  show  that  subse- 
quent to  the  accident  the  defendant  took  precautionary  measures  to  prevent 
the  occurrence  of  similar  accidents.  The  weight  of  authority  seems  to 
sustain  the  doctrine  that  such  evidence  is  inadmissible  for  the  purpose  of 
showing  that  the  condition  existing  at  the  time  of  the  accident  was  unsafe, 
and  that  the  defendant  was  guilty  of  negligence  in  maintaining  such  place 
in  an  unsafe  condition.  Among  the  many  authorities  which  may  be  cited 
in  support  of  this  doctrine  are:  Louisville  &  N.  R.  Co.  r.  Malone,  109  Ala. 
509,  20  So.  33;  Sappenfleld  r.  Main  St.,  etc.,  R.  Co.,  91  Cal.  48,  27  Pac.  590; 
Terre  Haute,  etc.,  R.  Co.  v.  Clem,  123  Ind.  15,  23  N.  E.  966,  18  Am.  St.  Rep. 
303,  7  L.  R.  A.  588;  McGuerty  v.  Hale,  161  Mass.  51,  36  N.  E.  682;  Shin- 
ners  v.  Proprietors  of  Locks  and  Canals,  154  Mass.  168,  28  N.  E.  10,  26  Am. 
Rep.  226,  12  L.  R.  A.  554;  Thompson  v.  Toledo,  etc,  Ry.  Co.,  91  Mich.  255, 
61  N.  W.  996;  Morse  v.  Minneapolis,  etc.,  Ry.  Co.,  30  Minn.  466,  16  N.  W. 
368  (in  which  case  the  question  is  discussed  at  length  and  all  the  leading 
tutborities  are  cited) ;  Mahaney  v.  St.  Louis  k  H.  Ry.  Co.,  108  Mo.  191,  18 
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Co.,  168  Mass.  479-481,  47  X.  E.  418.  This  is  the  general  rule 
in  other  jurisdictions.  Morse  v.  Minneapolis  R.  Co.,  30  Minn. 
465,  16  K  W.  358 ;  Columbia  R.  Co.  v.  Hawthorne,  144  U.  S. 
202,  207,  208,  12  Sup.  Ct.  691,  36  L.  Ed.  405,  and  cases  there 
cited. 

On  the  other  hand,  the  violation  of  rules  previously  adopted 
by  a  defendant  in  reference  to  the  safety  of  third  persons  has  gen- 
erally been  admitted  in  evidence  as  tending  to  show  negligence  of 
the  defendant's  disobedient  servant  for  which  the  defendant  is 
liable.  The  admissibility  of  such  evidence  has  often  been  assumed 
by  this  court  without  discussion.  Mayo  v.  Boston  &  Maine  R, 
Co.,  104  Mass.  137-140 ;  Connolly  v.  New  York  £  New  England 
R.  Co.,  158  Mass.  8,  10,  11,  32  K  E.  937 ;  Floytrup  v.  Boston  & 
Maine  R.  Co.,  163  Mass.  152,  39  X.  E.  797 ;  Sweetland  v.  Lynn 
&  Boston  R.  Co.,  177  Mass.  574,  578,  579,  59  :N".  E.  443,  51  L. 
R  A.  783.  See  also,  in  other  courts,  Chicago,  etc.,  R.  Co.  v. 
Lowell,  151  U.  S.  20^-217,  14'  Sup.  Ct.  281,  38  L.  Ed.  131; 
Warner  v.  Baltimore  &  Ohio  R.  Co.,  168  U.  S.  339-346,  18  Sup. 

S.  W.  895;  Aldrich  v.  Concord  &  M.  R.  Co.,  67  N.  H.  250,  29  Atl.  408;  Corcoran 
V.  ViUage  of  Peekskill,  108  N.  Y.  151,  15  N.  E.  309;  Dale  r.  Delaware,  L. 
&  W.  R.  Co.,  73  N.  Y.  468 ;  Baird  r.  Daly,  68  N.  Y.  547 ;  Markowitz  r.  Dry 
Dock,  etc.,  Co.,  12  Misc.  Rep.  (N.  Y.)  412,  33  N.  Y.  Supp.  702;  Lowe  r. 
Elliott,  109  N.  C.  681,  14  S.  E.  61 ;  Texas  Trunk  Co.  v.  Ayers,  83  Tex.  268, 
18  S.  W.  684;  Jennings  v.  Town  of  Albion,  90  Wis.  22,  62  N.  W.  926;  Heudce 
V.  Milwaukee  City  Ry.  Co.,  69  Wis.  401,  34  N.  W.  243.  See  centra.  Savannah, 
etc.,  Ry.  Co.  r.  Flannagan,  82  Ga.  579,  9  S.  E.  471,  14  Am.  St.  Rep.  183 
(which  was  an  action  against  a  railway  company  for  damages  for  personal 
injuries,  and  it  was  held  that  evidence  was  admissible  to  show  that,  after 
the  accident,  the  engines  of  the  company  ran  more  slowly  at  the  place  of 
the  accident  than  they  did  previously)  ;  City  of  Olathe  v,  Mizee,  48  Kan. 
435,  29  Pac.  754,  30  Am.  St.  Rep.  308 ;  Link  r.  Philadelphia,  etc.,  R.  Co.,  165 
Pa.  St.  75,  30  Atl.  820;  Lederman  v.  Pennsylvania  R.  Co.,  165  Pa.  St.  118,  30 
Atl.  725,  44  Am.  St.  Rep.  644  (which  case  was  an  action  against  a  railroad 
company  for  an  injury  caused  by  its  negligence  at  a  crossing,  and  evidence 
was  held  admissible  to  the  effect  that  very  soon  after  the  accident  the  com- 
pany erected  gates  at  such  crossing)  ;  Jenkins  v.  Hooper,  etc.,  Co.,  13  Utah, 
100,  44  Pac.  829. 

To  show  that  a  particular  act  was  negligent,  evidence  is  not  admissible 
to  show  that  the  defendant  refrained  from  repeating  the  act  after  the  injury 
complained  of.  Anderson  r.  Chicago,  etc.,  Ry.  Co.,  87  Wis.  195,  58  N.  W.  79, 
23  L.  R.  A.  203. 


Digitized  by  VjOOQ IC 


Stevens  v.  Boston  Elevated  Railway  Co.  439 

Ct.  68,  42  L.  Ed.  491.     In  Floyirup  v.  Boston  &  Maine  R.  Co., 
ubi  supra,  Mr.  Justice  Barker  said  in  the  opinion : 

"  The  eyidenoe  of  the  UBage  of  the  road  that  one  train  should  not  enter  a 
itation  while  another  train  was  engaged  in  delivering  passengers  there  was 
competent  upon  the  question  whether  the  defendant's  servants  managed  the 
train  in  a  proper  manner." 

Similar  statements  of  the  law  may  be  found  in  numerous  cases. 
Dublin,  Wickford  £  Wexford  By.  Co.  v.  Slattery,  3  App.  Cas. 
1155-1163 ;  Delaware,  etc.,  B.  Co.  v.  AshUy,  67  Fed.  209-212, 
14  C.  C.  A.  368 ;  Cincinnati  Street  By.  Co.  v.  Altemeier,  60  Ohio 
St  10,  53  N.  E.  300;  L.  S.  £  M.  8.  By.  Co.  v.  Ward,  135  J\\. 
511-518,  26  N.  E.  520;  Georgia  By.  Co.  v.  Williams,  74  Ga.  723- 
773 ;  Atlanta  Cons.  By.  Co.  v.  Bates,  103  Ga.  333,  30  S.  E.  41. 
The  only  decision  to  the  contrary  of  which  we  are  aware  is  in  the 
case  of  Fonda  v.  Bailway  Co.,  71  Minn.  438-449,  74  N.  W.  166, 
70  Am.  St  Eep.  341. 

It  is  contended  by  the  defendant  that  there  is  no  sound  prin- 
ciple imder  which  such  evidence  can  be  admitted.  The  evidence  is 
somewhat  analogous  to  proof  of  the  violation  of  an  ordinance  or 
statute  by  the  defendant  or  his  servant  which  is  always  received 
as  evidence,  although  not  conclusive,  of  the  defendant's  negli- 
gence. Wright  v.  Maiden  &  Melrose  By.  Co.,  4  Allen,  283 ;  Lane 
V.  Atlantic  Works,  111  Mass.  136 ;  Hall  v.  Bipley,  119  Mass.  136 ; 
Hanlon  v.  South  Boston,  etc..  By.  Co.,  129  Mass.  310.  Such  an 
ordinance  or  statute,  enacted  by  a  body  representing  the  interests 
of  the  public,  imposes  prima  facie  upon  everybody  a  duty  of 
obedience.  Disobedience  is,  therefore,  a  breach  of  duty,  unless 
some  excuse  for  it  can  be  shown  which  creates  a  diflFerent  duty, 
that,  as  between  man  and  man,  overrides  the  duty  imposed  by  the 
statute  or  ordinance.  Such  disobedience  in  a  matter  affecting  the 
plaintiff  is  always  competent  upon  the  question  whether  the  de- 
fendant was  negligent.  So,  a  rule  naade  by  a  corporation  for  the 
guidance  of  its  servants  in  matters  affecting  the  safety  of  others 
is  made  in  the  performance  of  a  duty,  by  a  party  that  is  called 
upon  to  consider  methods,  and  determine  how  its  business  shall  be 
conducted.  Such  a  rule,  made  known  to  its  servants,  creates  a 
duty  of  obedience  as  between  the  master  and  the  servant,  and  diso- 
bedience of  it  by  the  servant  is  negligence  as  between  the  two.    If 
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such  disobedience  injuriously  affects  a  third  person,  it  is  not  to  be 
assumed  in  favor  of  the  master  that  the  negligence  was  immaterial 
to  the  injured  person,  and  that  his  rights  were  not  affected  by  it. 
Bather  ought  it  to  be  held  an  implication  that  there  was  a  breach 
of  duty  toward  him,  as  well  as  toward  the  master  who  prescribed 
the  conduct  that  he  thought  necessary  or  desirable  for  protection 
in  such  cases.  Against  the  proprietor  of  a  business,  the  methods 
which  he  adopts  for  the  protection  of  others  are  some  evidence  of 
what  he  thinks  necessary  or  proper  to  insure  their  safety. 

A  distinction  may  well  be  made  between  precautions  tak^ 
voluntarily  before  an  accident,  and  precautions  which  are  sug- 
gested and  adopted  after  an  accident  This  distinction  is  pointed 
out  in  Columbia  R.  Co.  v.  Hawthorne,  144  TJ.  S.  202-207,  208, 
12  Sup.  Ot.  691,  36  L.  Ed.  406.  Mr.  Justice  Gray,  referring  to 
changes  made  by  a  defendant  after  an  accident,  says  in  the 
opinion : 

"  It  is  now  settled,  upon  much  consideration,  bj  the  decisions  of  the  highest 
eourts  of  most  of  the  States  in  which  the  question  has  arisen,  that  the  evi- 
dence is  incompetent,  because  the  taking  of  such  precautions  against  the 
future  is  not  to  be  construed  as  an  admission  of  responsibility  for  the  past, 
has  no  legitimate  tendency  to  prove  that  the  defendant  has  been  negligent 
before  the  accident  happened,  and  is  calculated  to  distract  the  minds  of  the 
jury  from  the  real  issue,  and  to  create  a  prejudice  against  the  defendant" 

In  Morse  v.  Minneapolis  &  St.  Louis  By.  Co.,  30  Minn.  466, 
16  N.  W.  368,  it  is  said,  referring  to  the  same  subject,  that  "a 
person  may  have  exercised  all  the  care  which  the  law  required,  and 
yet  in  the  light  of  his  new  experience,  after  an  unexpected  acci- 
dent has  occurred,  and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards."  See  also  Illinois  Central  B.  Co. 
V.  Swisher,  61  111.  App.  611.  In  Menard  v.  Boston  &  Maine  B. 
Co.,  150  Mass.  386,  23  K  E.  214,  and  in  some  of  the  earlier 
cases,  there  is  language  which  goes  further  than  the  decision,  and 
which  might  imply  that  such  evidence  as  was  received  in  this  case 
is  incompetent,  but  the  case  is  authority  only  for  that  which  waa 
decided. 

Ezcepticms  overruled. 
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Spaulding  v.  Quincy  &  Boston  Street  Railway  Co. 
(Massachusetts  —  Supreme  Judicial  Court,  Suffolk.) 

IlfJTTBT  TO  PA8SBNGSB  AUQHITNO  FBOIC  CaB;    FaILUBC  TO  NOTIFT  CONDUCTOB 

OF  iNiSNnoN.i— The  plaintiff  was  injured  while  alighting  from  one  of 
the  defendant's  cars.  It  appeared  that  the  car  had  reached  the  end  of 
the  line,  and  the  trolley  pole  had  been  changed  to  the  other  end  of  the 
car,  during  which  time  the  plaintiff  indicated  no  intention  of  alighting; 
the  car  remained  stationary  for  a  sufficient  length  of  time  to  enable 
all  passengers  to  alight.  As  the  car  was  about  to  start  the  plaintiff, 
without  notifying  the  conductor  of  his  intention,  attempted  to  alight 
from  the  car«  and  in  so  doing  he  was  thrown  to  the  ground.  It  was 
held  that  the  evidence  was  not  sufficient  to  show  negligence  on  the  part 
of  the  defendant. 

BzoBpnoifB  by  plaintiff  from  verdict  for  defendant.    Decided  January  5,  1^904. 
Reported  184  Mass.  470,  69  N.  £.  217. 

James  E.  Cotter  and  Thomas  F.  McAnamey,  for  plaintiff. 

Henry  F.  Hurlburt  and  Damon  E.  Hall,  for  defendant. 

Opinion  by  Knowlton,  C.  J. 

On  October  16,  1897,  the  plaintiflF  was  traveling  from  Taunton 
to  Boston  by  the  street  cars,  on  his  way  to  Manchester,  N.  H.,  for 

1.  Hotice  of  intention  to  alight. —  It  is  contributory  negligence  for  a  pas- 
senger to  attempt  to  alight  from  a  car  while  it  is  in  motion  without  the 
knowledge  of  the  car  employees  that  he  desires  to  get  off,  and  under  such 
circumstances  it  is  not  negligence  for  the  employees  to  increase  the  speed 
of  the  car.  Blakney  t?.  Seattle  Elec.  Co.  (Wash.),  68  Pac.  1037.  In  the 
ease  of  Orabenstein  v.  Metropolitan  St.  Ry.  Co.,  84  N.  Y.  Supp.  261,  where 
a  passenger  sought  to  recover  for  personal  injuries  received  in  alighting  from 
a  street  car,  alleged  to  have  resulted  from  a  premature  start  of  the  car,  and 
there  was  no  evidence  that  he  had  signaled  the  conductor  or  motorman  to 
stop,  or  that  either  of  them  had  notice  of  his  intention  to  alight,  or  that 
the  car  had  been  started  again  with  a  knowledge  on  their  part  that  he  was 
in  the  act  of  alighting,  it  was  held  that  the  complaint  should  have  been 
dismissed.  See  also  Lee  v.  Elizabeth,  etc.,  Ry.  Co.,  1  St.  Ry.  Rep.  639,  (N.  J.) 
66  AU.  106. 

It  is  the  duty  of  the  motorman  to  use  reasonable  care  in  listening  for  the 
usual  signal  to  stop  the  car  and  give  passengers  an  opportunity  to  alight. 
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which  place  he  intended  to  take  a  train  that  would  leave  Boston 
at  half-past  7  o'clock  in  the  evening.  Soon  after  he  had  passed 
Holbrook  he  inquired  of  the  conductor  whether  the  electric  car 
would  reach  Boston  in  time  to  enable  him  to  take  that  train,  and 
was  told  that  probably  it  would  not,  and  that,  to  reach  the  train,  it 
would  be  well  for  him  to  leave  the  electric  car  and  take  a  steam 
car  either  at  Braintree  or  Quincy.  As  the  defendant's  electric 
railway  passes  the  station  of  the  steam  railroad  in  Braintree,  there 
is  a  branch  track  leading  from  the  main  line,  a  distance  of  about 
210  yards,  to  the  station ;  and  the  car  on  which  the  plaintiff  was 
riding  left  the  main  line  and  ran  down  this  track  to  where  the 
track  terminated,  and  then  ran  back  on  the  same  track  to  the  main 
line,  and  thence  on  to  Quincy.  After  the  car  reached  the  terminus 
of  the  branch  track  at  the  station,  some  of  the  passengers  alighted ; 
the  conductor  carried  the  trolley  around  to  the  other  end  of  the 
car,  shutting  off  the  lights  in  the  car  for  a  moment,  and  then  put 
them  on ;  other  passengers  got  on  the  car ;  the  car  remained  a  sufS- 
cient  time  to  enable  any  passengers  who  wished  to  alight  or  to  get 
upon  the  car  to  ao  so  easily ;  and  the  car  then  started  back  toward 
the  main  line.  The  plaintiff  was  sitting  near  the  rear  end  of  the 
car  as  it  approached  the  station,  and  the  forward  end  as  it  was 
about  to  go  back.  After  seeing  some  of  the  passengers  alight,  and 
the  conductor  carry  the  trolley  around  from  the  rear  of  the  car  to 
the  front,  and  after  becoming  aware  that  the  car  was  about  to  go 
back,  he  started  out  through  the  door  to  the  front  platform,  where 
the  motorman  then  was,  and  stepped  off  the  car.  It  was  nearly 
6  o'clock,  but  not  very  dark,  although  there  were  lights  in  the  car 

and,  when  signaled  by  a  passenger  to  stop  his  car  at  a  usual  and  customaiy 
station  for  stopping,  a  sufficient  length  of  time  to  give  him  a  reasonable  oppor- 
tunity to  alight  in  safety,  and  his  failure  to  perform  this  duty  constitutes 
negligence.  Nellis  Street  Railroad  Accident  Law,  p.  109,  and  cases  cited.  See 
also  FuUer  v.  Denison  &  Sherman  Ry.  Co.,  1  St.  Ry.  Rep.  780,  and  notes,  (Tex.) 
74  S.  W.  940. 

Notice  to  a  conductor  or  gripman  on  a  car,  from  the  conduct  of  a  pas- 
senger in  his  immediate  presence  and  sight,  that  such  passenger  wished  to 
alight  as  soon  as  the  car  came  to  a  stop,  is  the  equivalent  of  an  express 
warning  or  notification  by  the  passenger  so  as  to  render  the  company  liable 
for  the  sudden  starting  of  the  car  while  he  was  endeavoring  to  alight.  West 
Chicago  St.  R.  Go.  v.  Stiver,  69  111.  App.  625. 
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and  near  it  outside.  He  testified  that  the  car  started  suddenly 
just  as  he  stepped  upon  the  ground,  and  he  fell,  and  his  foot  was 
crushed  by  the  wheel  of  the  car. 

It  is  a  grave  question  whether  there  was  any  evidence  that  he 
was  in  the  exercise  of  due  care.  He  had  said  nothing  to  the  con- 
ductor or  the  motorman  from  the  time  when  he  made  the  inquiry 
in  Holbrook.  According  to  his  testimony,  he  paid  little  attention 
to  anything  that  was  going  on  around  him.  He  did  nothing  to  ob- 
tain information  in  regard  to  the  place  where  he  was,  or  what 
were  his  surroundings ;  he  gave  no  notice  to  any  one  of  his  desire 
or  intention  to  alight  ;Tie  was  unable  to  give  a  clear  account  of  how 
he  stepped  off;  and  he  did  not  know  whether  there  was  a  step  on 
the  car  between  the  platform  and  the  ground.  It  is  not  necessary 
to  consider  particularly  the  subject  of  the  plaintiff's  care,  for  we 
are  of  opinion  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant's  servants.  Although  the  plaintiff  testified  that 
the  car  started  suddenly,  there  is  nothing  to  indicate  that  the  man- 
ner of  starting  it  was  unusual  or  dangerous.  It  is  hardly  possible 
to  start  a  heavy  electric  car  so  quickly  as  to  cause  a  jerk  at  the 
instant  of  its  first  movement,  and,  if  it  is  possible,  there  is  no  evi- 
dence that  it  was  done  in  this  case.  The  plaintiff's  fall  seems  to 
have  been  caused  by  his  stepping  to  the  ground  while  the  car  was 
moving,  and  not  by  its  starting  in  any  unusual  way.  Nor  is  there 
evidence  that  there  was  negligence  in  starting  the  car  at  that  time. 
Neither  the  conductor  nor  the  motorman  had  any  reason  to  sup- 
pose that  the  plaintiff  desired  to  get  off.  If  the  conductor  saw  him 
pass  out  of  the  door  to  the  front  platform,  where  the  motorman 
was^  that  did  not  show  that  he  was  intending  then  to  leave  the  car ; 
and  the  motorman,  so  far  as  appears,  knew  nothing  of  his  move- 
ment. The  time  had  come  for  the  car  to  start  back  toward  the 
miain  line  on  its  way  to  Quincy,  and  it  was  proper  for  those  in 
charge  of  it  to  start  it.  In  the  absence  of  evidence  that  they  knew 
or  saw  or  ought  to  have  seen  anything  that  should  have  prevented 
them  from  starting  the  car  at  that  time,  the  jury  would  not  have 
been  warranted  in  finding  that  they  were  negligent. 

Exceptions  overruled. 
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Sears  v.  Crocker  et  at;  Merchants'  National  Bank  v.  Crocker; 
Oray  et  al.  v^  Crocker. 

(MaBsachusettB  —  Supreme  Judicial  Ck>urt,  Suffolk.) 

Sttbwat  and  Tunnel  in  Street;  Additional  Sebvitdde.i— The  use  of  city 
streets  for  the  construction  of  a  subway  and  tunnel  for  the  accommoda- 
tion of  street  traffic  is  not  an  additional  servitude  entitling  the  abut- 
ting owners  to  compensation,  although  it  deprives  such  owners  of  the 
use  of  vaults  and  other  similar  imdergroimd  structures  in  the  streets 
which  they  had  theretofore  maintained. 

BnJii  in  equity  to  obtain  an  injunction  against  Boston  Transit  Commission 
to  prevent  the  construction  of  a  certain  subway  and  tiumeL  Decided 
January  7,  1904.    Reported  184  Mass.  586,  69  N.  E.  327. 

Lewis  8.  Dabney,  Elihu  O.  Loomis,  John  C.  Oray,  Edw,  W. 
Hutchvns,  and  C.  F.  Choafe,  Jr.,  for  petitioners. 

Thos.  M.  Bahson,  for  respondents. 

Opinion  by  Knowlton,  C.  J. 

These  three  cases  present  the  same  questions,  and  they  may  be 
considered  together  in  one  opinion.  They  are  bills  in  equity  to 
obtain  an  injunction  against  the  defendants,  as  members  of  the 
Boston  Transit  Commission,  to  prevent  the  construction  of  a  sub- 
way and  tunnel  from  ScoUay  square  to  East  Boston,  through  pub- 
lic streets  in  front  of  the  premises  of  the  several  plaintiffs,  without 
a  formal  taking  of  land  in  the  streets.  The  plaintiflFs  contend  that 
the  construction  of  the  tunnel  or  subway  without  a  formal  taking 
of  land  in  the  streets  is  unauthorized  and  illegal,  because  it  would 
impose  an  additional  servitude  upon  lands  previously  taken  for 
streets,  and  in  that  way  would  deprive  the  plaintiffs  of  property 
as  owners  of  the  fee  in  parts  of  these  streets,  and  because  Statutes 
1894,  page  771,  chapter  648,  section  31,  provides  for  the  taking  of 
property  "  held  under  or  by  title  derived  under  eminent  domain 
or  otherwise."    They  also  say  that  their  position  is  established  and 

1.  As  to  whether  a  street  surface  railroad  is  an  additional  servitude  upon 
the  property  of  an  abutting  owner,  see  note  appended  to  Eustis  v.  Milton  St 
Ry.  Co.,  1  St.  Ry.  Rep.  311. 
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their  contention  confirmed  by  the  provisions  of  Statutes  1902,  page 
457,  chapter  534,  section  19,  that  "  the  city  shall  have,  hold  and 
enjoy  in  its  private  capacity,  for  its  own  property,  the  existing 
subway,  the  East  Boston  tunnel,  the  Cambridge  street  subway, 
and  the  tunnel  and  subway  built  under  this  act,''  etc.  The  ques- 
tion whether  the  construction  of  the  tunnel  will  create  an  addi- 
tional servitude  upon  the  plaintiffs'  lands  in  the  public  streets 
lies  at  the  foundation  of  these  cases,  and  should  be  answered  at 
the  outset.  The  rules  and  principles  applicable  to  sudi  questions 
have  often  been  considered  by  this  court  Attomey-Oeneral  v. 
Metropolitan  B.  Co.,  125  Mass.  515,  28  Am.  Rep.  264;  Pierce  v. 
Drew,  13^  Mass.  75,  49  Am.  Eep.  7;  Lincoln,  v.  Commonwealth, 
164  Mass.  1,  41  N.  E.  112 ;  Howe  v.  West  End  Street  By.  Co., 
167  Mass.  46,  44  N".  E.  386 ;  White  v.  Blanchard  Bros.  Co.,  178 
Mass.  363,  59  N.  E.  1025 ;  New  England  Tel.  &  Tel.  Co.  v.  Bos- 
ton Terminal  Co.,  182  Mass.  897,  65  N.  E.  835 ;  Eustis  v.  Milton 
Street  By.  Co.,  183  Mass.  586,  67  K  E.  663.  In  the  last  two 
cases  the  doctrine  was  stated  broadly,  in  accordance  with  previous 
decisions,  that  this  public  easement  includes  "  every  kind  of  travel 
and  communication  for  the  movement  or  transportation  of  per- 
sons or  property,  which  is  reasonable  and  proper  in  the  use  of  a 
public  street"  In  the  early  settlement  of  the  country  and  in  the 
location  of  streets  in  later  times  these  ways  were  appropriated  to 
the  use  of  the  public  for  the  movement  of  persons  and  property 
from  place  to  place,  just  as  the  adjacent  lands  were  appropriated 
to  the  use  of  private  owners.  The  original  proprietors  of  lands 
in  Boston  and  the  original  proprietors  of  lands  in  New  York  did 
not  foresee  the  growth  of  population  and  business  which  has  in- 
duced landowners  to  erect  buildings  fifteen  or  twenty  stories  high, 
and  to  excavate  under  them  basements  and  cellars  and  subcellars 
to  be  ventilated  by  the  use  of  engines,  to  be  lighted  by  electricity, 
and  filled  with  merchandise.  They  did  not  think  that  the  surface 
of  the  streets  would  be  insufficient  for  the  use  of  the  people  with 
convenience  and  comfort  in  moving  to  and  fro  and  passing  in  and 
out  in  the  transaction  of  business  or  the  pursuit  of  pleasure.  It 
is  now  a  fact  of  common  knowledge  that  the  streets  of  those  parts 
of  Boston  which  are  most  crowded  are  entirely  inadequate  to  ac- 
commodate the  public  travel  in  a  reasonably  satisfactory  way  if 
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the  surface  alone  is  used.  Our  system,  which  leaves  to  the  land- 
owner the  use  of  a  street  above  or  below  or  on  the  surface,  so  far 
as  he  can  use  it  without  interference  with  the  rights  of  the  public, 
is  just  and  right,  but  the  public  rights  in  these  lands  are  plainly 
paramount,  and  they  include,  as  they  ought  to  include,  the  power 
to  appropriate  the  streets  above  or  below  the  surface  as  well  as 
upon  it  in  any  way  that  is  not  unreasonable,  in  reference  either  to 
the  acts  of  all  who  have  occasion  to  travel  or  to  the  effect  upon 
the  property  of  abutters.  The  increase  of  requirements  for  the 
public  within  the  streets  of  our  large  cities  has  probably  equaled, 
if  it  has  not  surpassed,  the  increase  of  requirements  for  business 
along  the  streets. 

The  Legislature,  the  guardian  of  public  interests  and  of  private 
rights,  has  determined  that  the  space  below  the  surface  of  certain 
streets  in  Boston  is  needed  for  travel.  The  question  is  whether 
action  under  the  statutes  involves  an  acquisition  of  a  new  right 
as  against  the  landowner,  or  only  an  appropriation  and  regula- 
tion of  existing  rights.  It  hardly  can  be  contended  that  this  is  an 
unreasonable  mode  of  using  the  streets  in  reference  either  to 
travelers  or  abutters.  If  it  is  not  an  unreasonable  mode  of  using 
them,  the  mere  fact  that  it  deprives  abutters  of  the  use  of  vaults 
and  other  similar  underground  structures  in  the  streets,  which 
they  have  heretofore  maintained,  is  of  little  consequence.  Abut- 
ters are  bound  to  withdraw  from  occupation  of  streets  above  or 
below  the  surface  whenever  the  public  needs  the  occupied  space  for 
travel.  The  necessary  requirements  of  the  public  for  travel  were 
all  paid  for  when  the  land  was  taken,  whatever  they  may  be,  and 
whether  the  particulars  of  them  were  foreseen  or  not.  The  only 
limitation  upon  them  is  that  they  shall  be  of  a  kind  which  is  not 
unreasonable.  In  the  present  case  the  travel  which  is  being  pro- 
vided for  is  from  place  to  place  within  the  city.  There  are  stop- 
ping places  on  the  subway  at  convenient  points.  In  that  respect 
it  is  different  from  a  tunnel  designed  only  or  chiefly  for  travel 
for  long  distances.  The  new  method  is  a  substitution  in  part  of 
a  subterranean  use  of  the  streets  for  a  use  of  their  surface  for  the 
same  general  purpose.  It  is  impracticable  to  have  direct  com- 
munication between  the  premises  of  abutters  and  the  cars  in  the 
tunnel,  but  by  going- a  short  distance  access  to  them  may  be  had 
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from  any  place.  We  are  of  opinion  that  this  use  of  the  streets 
is  within  the  purposes  for  which  the  lands  were  taken,  and  that 
no  additional  servitude  is  created  by  it. 

The  cases  bearing  upon  this  subject  which  have  been  decided 
in  other  courts  differ  so  much  from  this  in  their  facts  and  in  the 
legislation  to  which  they  relate  that  they  are  not  very  important 
See  Ramsden  v.  Manchester,  South  Junct.  <£  Altingham  Ry,  Co., 
1  Exch.  723 ;  In  re  New  York  Dist  Ry,  Co,,  107  N.  Y.  42-52,  14 
N.  E.  187 ;  Hodghinson  v.  Long  Island  12.  Co,,  4  Edw.  Ch.  411 ; 
Adams  v.  Saratoga  &  W.  R.  Co.,  11  Barb.  414;  Chicago  v.  Rum- 
sey,  87  111.  348;  Summerfield  v.  Chicago  (111.),  64  N.  E.  490- 
494;  Baltimore  &  Potomac  R.  Co.  v.  Reaney,  42  Md.  117.  The 
authority  to  take  lands,  conferred  upon  the  defendants  by  Statutes 
1894,  page  771,  chapter  648,  section  31,  although  it  includes  land 
taken  and  held  under  the  right  of  eminent  domain,  does  not  imply 
that  there  is  no  right  to  use  the  public  ways  without  such  taking. 
Indeed,  the  first  part  of  the  section  gives  the  right  to  use  these 
ways  before  it  refers  to  the  subject  of  taking.  It  then  goes  on  to 
authorize  the  taking  of  private  property,  and  closes  by  giving  a 
broad  general  authority.  Nor  is  Statutes  1902,  page  457,  chap- 
ter 534,  section  19,  so  significant  in  their  favor  as  the  plaintiffs 
contend.  It  declares  that  "  the  city  shall  have,  hold,  and  enjoy 
in  its  private  or  proprietary  capacity  for  its  own  property"  the 
several  subways  and  the  tunnel  built  and  to  be  built  under  the 
statutes  that  have  been  passed.  This  is  in  accordance  with  the 
previous  intimations  of  this  court  as  to  ownership  of  the  subway 
first  constructed.  Mahoney  v.  Boston,  171  Mass.  427-429,  50 
N.  E.  939;  Browne  v.  Turner,  176  Mass.  9-13,  66  N.  E.  969. 
But  it  does  not  purport  to  give  a  private  proprietary  right  to  any- 
thing more  than  the  subways  and  tunnels  as  structures.  It  does 
not  deal  with  the  rights  of  the  public  to  use  the  streets,  or  with 
any  ri^t  of  private  property  in  the  streets  themselves.  It  leaves 
the  subways  lawfully  resting  in  the  public  streets  by  virtue  of  the 
rights  of  the  public  therein,  and  it  gives  the  city  the  same  kind 
of  ownership  of  the  structures  that  gas  companies  and  electric 
lighting  companies  have  in  their  pipes  and  conduits,  except  that 
the  city  is  charged  with  certain  special  trusts  in  the  ownership  of 
these  subways.    This  provision  of  the  statute  does  not  purport  to 


Digitized  by  VjOOQ IC 


448  Street  Railway  Repobts.  [Vol.  2 

take  from  landowners  on  the  streets  any  part  of  their  property. 
The  statute  gives  damages  to  all  persons  injured  in  their  property 
by  the  acta  of  the  commission,  but  the  question  whether  these 
plaintiffs  are  entitled  to  damages  imder  this  provision  is  not  be- 
fore us. 

Bills  dismissed. 


Albert  v.  Boston  Elevated  Railway  Co. 

(Massachusetts  —  Supreme  Judicial  Court,  Suffolk.) 

Injubt  to  Newsbot  Jxtmpino  fboh  Cab;1  Liabhitt  or  Compant. —  A  street 
railway  company  owes  no  duty  to  a  newsboy  who  is  a  trespasser  upon 
its  cars,  except  to  refrain  from  willfully,  recklessly,  and  wantonly  ex- 
posing him  to  injury. 

Exceptions  by  plaintiff  to  judgment  for  defendant.     Decided  F^niaiy  26, 
1904.    Reported  (Mass.),  70  N.  £.  62. 

Charles  W,  Bartlett,  Elhridge  R.  Anderson,  and  Robert  Levi, 
for  plaintiff. 

P.  H.  Cooney  and  L.  F.  Hyde,  for  defendant 

Opinion  by  Knowlton,  C.  J. 

The  plaintiff,  a  newsboy  twelve  years  of  age,  jumped  upon  the 
running-board  of  an  ordinary  open  street  car  as  it  was  passing 
through  Congress  street,  near  State  street,  in  Boston,  for  the  pur- 
pose of  selling  his  papers.  He  testified  that  he  was  in  the  habit 
of  jumping  on  and  off  such  cars  when  they  were  in  motion.  The 
testimony  showed  that  the  car  was  going  at  about  its  usual  rate 
of  speed,  which  we  suppose  was  not  great  in  that  busy  part  of  the 
city.     There  was  no  evidence  that  the  speed  was  increased  or 

1.  Other  cases  reported  in  this  series  relating  to  injuries  to  newsboys  and 
children  riding  upon  street  cars  without  permission  are:  Chicago  City  Ry. 
Co.  V,  OT>onnell,  2  St.  Ry.  Rep.  147,  (HI.)  69  N.  E.  882;  Aiken  t?.  Holyoke 
St.  Ry.  Co.,  2  St.  Ry.  Rep.  416,  (Mass.)  68  N.  E.  238;  Indianapolis  St.  Ry. 
Co.  r.  Hockett,  1  St.  Ry.  Rep.  1169,  (Ind.)  67  N.  E.  106. 
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diminished  after  he  attempted  to  get  oa  until  after  the  accident. 
As  he  was  changing  hands,  and  trying  to  get  out  a  paper  to  de- 
liver to  a  man  who  sat  near  the  middle  of  the  car,  he  fell  oflF,  or 
intentionally  jumped  off,  and  was  injured.  There  was  testimony 
that  the  conductor,  who  was  standing  on  the  rear  platform,  made 
a  motion  and  said  something  which  the  plaintiff  did  not  under- 
stand, but  thought  was,  "  Get  out  of  here  I  "  or  "  Get  off  1 "  and 
that  the  plaintiff,  being  frightened,  jumped  off.  He  was  on  the 
running-board  but  a  very  short  time.  To  use  his  expression,  "  It 
all  happened  in  a  jiffy." 

The  plaintiff  was  a  trespasser.  His  only  right  on  the  defend- 
ants cars  to  sell  newspapers  at  any  time  was  under  a  contract  be- 
tween the  defendant  and  his  employer,  in  which  it  was  stipulated 
that  "  newsboys  shall  enter  and  leave  the  cars  by  the  rear  plat- 
form, and  while  said  cars  are  not  in  motion,  and  not  otherwise." 
To  him,  as  a  trespasser,  the  defendant  owed  no  duty  except  to 
refrain  from  willfully  or  recklessly  and  wantonly  exposing  him  to 
injury.  Metcalfe  v.  Cunard  Steamship  Co.,  147  Mass.  66,  16 
N.  E.  701 ;  Hevnlein  v.  Boston  &  Providence  if.  Co.,  147  Mass. 
136,  16  K  E.  698,  9  Am.  St.  Eep.  676;  Beardon  v.  Thompson, 
149  Mass.  267,  21  K  E.  369.  In  speaking  to  the  plaintiff,  the 
conductor  was  only  trying  to  enforce  the  rule  which  the  plaintiff 
was  violating.  He  was  not  near  the  plaintiff,  who  was  in  the  mid- 
dle of  the  car.  He  had  no  reason  to  expect  that  his  command 
would  cause  the  plaintiff  serious  injury.  There  was  no  evidence 
that  he  acted  wantonly  or  recklessly  in  telling  the  plaintiff  to  get 
off.  The  case  is  fully  covered  by  Mitgford  v.  Boston  &  Maine  B. 
Co.,  173  Mass.  10,  52  N.  E.  1078,  and  by  Bjomquist  v.  Boston  & 
Albany  B.  Co.,  70  K  E.  63.  See  also  Leonard  v.  Boston  &  Albany 
B.  Co.,  170  Mass.  318,  49  K  E.  621 ;  Planz  v.  Boston  &  Albamy 
B.  Co.,  157  Mass.  877,  32  N.  E.  356,  17  L.  R  A.  886. 

Exceptions  overruled. 
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Keefe  v.  Lexington  &  Boston  Street  Railway  Co. 

(MassachuBetts  —  Supreme  Judicial  Court,  Middlesex). 

AuTHOBiTT  OF  TowN  SsifCTMEN  TO  LnoT  Ratb  OF  Fabb.1 — A  statute  au- 
thorizing the  selectmen  of  a  town  to  grant  a  location  therein  to  a  street 
railway  and  to  impose  such  terms,  conditions,  and  obligations  as  the 
public  interest  may  in  their  judgment  require  (Stat.  1898,  chap.  578, 
i  13),  does  not  authorize  such  selectmen  to  limit  the  rate  of  fare  to 
be  charged,  as  a  condition  for  the  grant,  in  view  of  other  statutes  re- 
lating to  rates  of  fare  to  be  charged  by  street  railway  companies.  The  ac- 
ceptance of  a  grant  of  location  containing  such  a  condition  does  not 
make  it  valid. 

Appeal  by  plaintiff  from  judgment  for  defendant.     Decided  F^mary  26, 
1904.     Reported    (Mass.),  70  N.  £.  37. 

Alexa^nder  Wilson,  for  appellant. 
Coolidge  £  Eight,  for  appellee. 
Opinion  by  Knowlton,  C.  J. 

The  plaintiff  seeks  to  recover  five  cents,  paid  nnder  protest  for 
his  fare,  demanded  by  the  conductor  on  one  of  the  defendant's 
cars.  The  defendant  corporation  was  organized  under  the  laws  of 
this  CJommonwealth  after  Statutes  1898,  page  737,  chapter  578, 
went  into  effect.  The  selectmen  of  the  town  of  Ccmcord  and  the 
selectment  of  the  town  of  Bedford,  in  granting  the  defendant  a 
location  in  their  respective  towns,  prescribed  conditions  as  to  the 

1.  In  the  case  of  Flood  t\  Leahy,  1  St.  Ry.  Rep.  303,  (Mass.)  66  N.  E.  787, 
it  was  held  that  a  town  by  the  vote  of  its  electors  granting  a  franchise  to  a 
street  railway  could  not  limit  the  rate  of  fare  to  be  charged  by  the  com- 
pany. But  in  the  case  of  Vising  v.  Detroit,  Y.  A.  A.  &  J.  Ry.  Co.,  1  St  Ry. 
Rep.  366,  (Mich.)  95  N.  W.  542,  it  was  held  that  the  defendant,  in  accepting 
a  franchise  from  a  village  containing  a  provision  that  the  company  should 
not  charge  more  than  a  specified  rate  between  such  village  and  another  point 
upon  its  line,  was  bound  thereby,  notwithstanding  the  provisions  of  a  fran- 
chise granted  by  a  town  through  which  its  line  was  constructed  authorising 
it  to  charge  a  greater  rate.  As  to  penalty  for  excessive  fare  under  the  New 
York  State  statute,  see  Goodspeed  r.  Ithaca  St.  Ry.  Co.,  2  St  Ry.  Rep.  807, 
88  App.  Div.  (N.  Y.)  147,  84  N.  Y.  Supp.  383. 
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fares  that  might  be  charged  for  the  transportation  of  passengers 
within  the  limits  of  the  town.  The  plaintiff  contends  that  the 
fare  charged  and  collected  in  his  case  was  in  violation  of  these 
conditions.  The  first  and  most  important  question  before  us  is 
whether  such  a  condition  could  be  imposed  legally  by  a  board  of 
selectmen  in  granting  a  location.  Under  Statutes  1898,  page  743, 
chapter  678,  section  13,  the  board  of  aldermen  of  a  city  or  the 
selectmen  of  a  town  in  granting  a  location  to  a  street  railway  com- 
pany may  prescribe  the  manner  in  which  the  "  tracks  shall  be  laid, 
the  kind  of  rails,  poles,  wires,  and  other  applicancee  which  shall 
be  used,  and  they  may  also  impose  such  other  terms,  conditions, 
and  obligations  in  addition  to  those  applying  to  all  street  railways 
under  the  general  provisions  of  law,  as  the  public  interest  may,  in 
their  judgment,  require."  The  question  is  whether  a  condition  may 
be  imposed  regulating  and  restricting  the  fares  to  be  charged.  The 
statute  contains  other  provisions  in  r^ard  to  fares.  By  Public 
Statutes  1882,  chapter  113,  section  43,  which  was  in  force  when  the 
defendant  corporation  was  organized  (Rev.  Laws,  chap.  112,. 
§  69),  the  directions  of  a  street  railway  company  "  may  establish 
the  rates  of  fare  on  all  passengers  and  property  conveyed  or  trans- 
ported in  its  cars,  subject,  however,  to  the  limitations  named  in 
its  charter,  or  hereinafter  set  forth."  Section  44  provided  for  a 
revision  and  regulation  of  the  fares  by  the  railroad  comimissioners, 
and  section  46  provided  that  nothing  contained  in  the  two  preced- 
ing sections  should  authorize  the  company  or  the  board  to  raise 
the  rate  of  fare  above  the  rate  established  by  agreement,  made  as  a 
condition  of  location  or  otherwise,  between  the  company  or  its 
directors  and  the  mayor  and  aldermen  of  a  city  or  the  selectmen  of 
a  town,  except  by  a  mutual  arrangement  with  the  parties.  This 
section  recognizes  the  validity  of  such  agreements  under  the  former 
statute.  But  this  and  the  next  preceding  section  were  repealed  by 
Statutes  1898,  page  748,  chapter  578,  section  26,  leaving  the  sec- 
tion as  to  the  authority  of  the  directors  to  stand  with  no  limitations 
upon  their  right  A  new  section  in  r^ard  to  the  revision  of  the 
fares  by  the  railroad  commissioners  was  enacted,  which  is  Statutes 
1898,  page  747,  chapter  578,  section  23.  Under  this  last  section 
"  the  fares  shall  not,  without  the  consent  of  the  company,  be  re- 
duced below  the  average  rate  of  fare  charged  for  similar  service  by 
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other  street  railway  companies,  which,  in  the  judgment  of  the 
board  of  railroad  commissioners,  are  operated  under  substantially 
similar  conditions."  This  statute  gives  to  the  directors  primarily 
the  right  to  fix  and  regulate  fares.  It  then  makes  their  action 
subject  to  revision  by  the  railroad  commissioners,  who  are  to  act, 
according  to  the  terms  of  the  section,  upon  broad  considerations  of 
public  policy.  The  conditions  which  may  be  imposed  in  granting 
a  location  are  of  a  diflFerent  character,  and  do  not  include  those 
for  which  special  provision  is  made  in  other  parts  of  the  statute. 
See  Newcomb  v.  Norfolk  Western  Street  Ry.  Co.,  179  Mass.  449, 
61  N.  E.  42.  With  street  railways  extending  long  distances  and 
passing  through  numerous  cities  and  towns,  it  would  be  unwise 
and  inexpedient  to  permit  each  town  to  fix  the  fares  within  its 
boundaries  as  a  condition  of  granting  a  location.  The  purpose  of 
the  Legislature  to  prescribe  broad  and  general  provisions  for  the 
regulation  of  fares  is  further  emphasized  by  Statutes  1901,  page 
113,  chapter  180  (Rev.  Laws,  chap.  112,  §  73),  which  puts  street 
Tailways  upon  precisely  the  same  ground  as  railroads  as  to  pro- 
visions relative  to  changes  and  regulations  of  their  fares. 

The  acceptance  by  the  defendant  of  tie  locations  granted  by 
these  towns  did  not  make  valid  these  conditions  as  to  fares  which 
the  towns  could  not  legally  impose,  nor  did  it  make  a  contract  as 
to  fares  between  the  corporation  and  the  selectmen  or  the  town. 
The  defendant  might,  therefore,  at  least  prescribe  for  its  passen- 
gers the  payment  of  any  fare  which  was  reasonable.  It  is  not 
contended  that  the  fare  collected  of  the  plaintiff  was  more  than 
was  reasonable,  or  more  than  the  company  was  accustomed  to  col- 
lect from  other  passengers  who  were  traveling  as  he  was.  Indeed, 
it  is  contended  by  the  defendant  that  it  has  complied  with  the 
terms  prescribed  by  these  towns,  according  to  a  proper  understand- 
ing of  them,  certainly  according  to  its  own  understanding  of  them, 
and  that  the  charge  complained  of  by  the  plaintiff  was  for  a 
through  passenger,  to  whom  these  conditions  were  not  intended  to 
apply.  We  need  not  consider  this  contention  particularly,  as  we 
deem  it  unimportant.  The  plaintiff  in  his  brief  does  not  contend 
that  he  is  entitled  to  recover,  except  upon  the  ground  that  the  con- 
ditions imposed  as  to  fares  were  binding  upon  the  defendant. 

Judgment  affirmed. 
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Crowley  v.  Fitchburg  &  Leominster  Street  Railway  Co. 

(MassadiusettB  —  Supreme  Judicial  Courts  Woroeeter.) 

Ejection  of  Passenoeb;  Rule  as  to  Patmknt  of  Fabe  ob  Pboouctioh  of 
TBA178FEB.1 — The  plaintiff  paid  his  fare  upon  one  of  the  cars  of  the  de- 
fendant and  was  entitled  to  a  transfer  for  use  upon  a  connecting  line. 
The  conductor  to  whom  he  paid  his  fare  did  not  give  him  the  trans- 
fer, hut  as  the  passenger  was  ahout  to  change  to  another  car  called  to 
the  conductor  of  such  car  that  he  had  paid  his  fare  and  was  entitled 
to  ride.  The  conductor  upon  the  latter  car  refused  to  permit  him  to 
ride  and  attempted  to  eject  him.  The  passenger  resisted  and  was 
arrested.  No  evidence  being  offered  against  the  plaintiff  he  was  sub- 
sequently discharged  from  arrest.  The  rule  of  the  company  required 
a  passenger  changing  from  one  line  to  another  to  produce  a  transfer^, 
or  to  pay  his  fare  on  the  line  to  which  he  changed.  The  plaintiff  sued 
to  recover  damages  for  false  imprisonment.  It  was  held  that  the  rule 
requiring  the  production  of  a  transfer  or  the  payment  of  fare  on  the 
line  to  which  the  passenger  changed  was  a  reasonable  one,  and  that 
the  conductor  was  justified  in  insisting  upon  an  observance  of  the 
rule;  that  the  arrest  and  detention  were  justifiable  under  the  statute 
providing  a  penalty  for  evading  payment  of  fare  on  a  street  car  (Rev. 
Laws,  chap.  Ill,  |  251). 

ExciFTiOKB  brought  by  plaintiff  to  judgment  for  defendant.    Decided  March 
2,  1904.    Reported  (Mass.),  70  N.  E.  56. 

J.  E.  McConnell,  for  plaintiff. 

Chas.  F.  Baker  and  W.  P.  Hall  for  defendant 

Opinicm  by  Morton,  J. 

This  is  an  action  of  tort  to  recover  damages  for  an  assault,  and 
for  a  false  and  malicious  arrest  and  imprisonment.  The  defend- 
ant operates  two  connecting  lines  of  street  railway  on  Main  and 
Water  streets  in  Fitchburg.     A  passenger  paying  his  fare  on  one 

1.  Other  cases  reported  in  this  series  relating  to  the  issue  of  transfers  and 
the  rights  of  passengers  thereunder  are:  Indiana  Ry.  CTo.  v.  Hoffman,  2  St. 
Ry.  Rep.  198,  (Ind.)  69  N.  E.  399;  People  ex  rel.  Lehmaier  v.  Interurban  St. 
Ry.  Co.,  2  St.  Ry.  Rep.  751,  177  N.  Y.  296,  69  N.  E.  596;  Rosenberg  v,  Brook- 
lyn Hts.  R.  Co.,  2  St.  Ry.  Rep.  807,  91  App.  Div.  (N.  Y.)  680,  86  N.  Y.  Supp. 
871;  City  of  Montpelier  r.  Barre  &  Montpelier  T.  &  P.  Co.,  2  St.  Ry.  Rep. 
911,   (Vt.)   56  Atl.  278,  and  monographic  note  on  page  911,  po9t;  Garrison 
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is  entitled  to  a  transfer  taking  him  to  his  place  of  destination  on 
the  other.  But  if  he  changes  from  one  line  to  the  other,  the  rules 
of  the  company  require  him  either  to  produce  a  transfer,  or  in 
default  thereof,  to  pay  fare.  The  plaintiff  lived  on  Water  street, 
and  got  onto  a  Main  street  car  to  go  to  his  home,  changing  cars  at 
a  place  called  "  Depot  Square."  He  offered  a  $20  bill  in  payment 
of  his  fare.  The  conductor  was  unable  to  change  it,  but  told  him 
that  he  would  change  it  when  he  got  to  Depot  square,  and  did, 
taking  out  the  fare.  The  Water  street  car  was  waiting,  and  the 
conductor  of  that  car  shouted  to  the  plaintiff  to  "  hurry  up."  The 
plaintiff  turned  to  the  conductor  of  the  Main  street  car,  and  asked 
for  a  transfer,  but  the  conductor  said,  "  Never  mind  your  trans- 
fer," and  shouted  to  the  conductor  of  the  Water  street  car,  who  was 
about  twenty  feet  away,  to  pass  the  plaintiff ;  that  he  was  all  right, 
and  had  paid  his  fare,  and  he  (the  conductor)  had  not  time  to 
give  him  a  transfer.  The  plaintiff  got  upon  the  Water  street  car, 
and  an  altercation  took  place  between  him  and  the  conductor  in 
regard  to  the  payment  of  his  fare.  The  conductor  demanded  pay- 
ment of  fare,  and  the  defendant  refused,  saying  that  he  had  paid 
it.  The  conductor  took  hold  of  him  by  the  arm  to  eject  him,  but 
desisted  on  a  threat  of  resistance  by  the  plaintiff.  The  plaintiff 
did  not  pay  his  fare  or  produce  a  transfer,  and  the  conductor 
called  upon  a  policeman  to  arrest  the  plaintiff,  which  he  did,  and 
took  him  to  the  police  station,  where  he  was  admitted  to  bail.  The 
next  morning  the  conductor  made  a  complaint  against  the  plain- 
tiff, but  when  the  case  was  called  the  plaintiff  was  discharged,  no 
evidence  being  offered.  The  plaintiff  offered  to  show  that  he  had 
a  conversation  with  one  Sargent,  the  superintendent  of  the  de- 
fendant company,  relative  to  the  prosecution  of  the  complaint  by 
the  railroad  company;  There  was  no  statement,  if  that  is  material, 
as  to  what  the  conversation  was,  or  what  the  plaintiff  expected  to 
prove  by  it ;  and  there  was  no  evidence  as  to  the  authority  of  the 
superintendent,  except  such  as  might  be  inferred  from  the  fact 
that  he  was  superintendent.     This  offer,  as  well  as  an  offer  to 

r.  United  Railways  &  Elec.  Co.,  1  St.  Ry.  Rep.  267,  (Md.)  56  Atl.  371;  Per- 
rine  v.  North  Jersey  St.  Ry.  Co.,  1  St.  Ry.  Rep.  525,  (N.  J.  L.)  54  Atl.  79»; 
Blume  V.  Interurban  St.  Ry.  Co.,  1  St.  Ry.  Rep.  569,  41  Misc.  Rep.  (N.  Y.) 
171,  83  N.  Y.  Supp.  989;  Memphis  St.  Ry.  Co.  v.  Graves,  1  St.  Ry.  Rep. 
760,  (Tenn.)  75  S.  W.  729. 
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show  that  an  officer  and  employee  of  the  company  asked  for  a  con- 
tinuanoe  of  the  hearing  upon  the  complaint,  were  excluded^  and 
the  plaintiff  duly  excepted.  At  the  close  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant,  and  the  case  is  here  on  ex- 
ceptions by  the  plaintiff  to  this  ruling,  and  the  rulings  in  regard  to 
the  evidence  offered  by  the  plaintiff  and  excluded. 

We  think  that  the  rulings  were  right  The  rule  that  a  passenger 
changing  from  one  line  to  the  other  should  produce  a  transfer,  or 
pay  his  fare  on  the  line  to  which  he  changed,  was  a  reasonable  rule, 
and  was  known  to  the  plaintiff.  Bradshaw  v.  South  Boston  R. 
Co.,  135  Mass.  407,  46  Am.  Eep.  481.  The  conductor  had  no 
right  to  waive  it  or  disregard  it,  and  the  plaintiff  not  having  paid 
his  fare  on  the  Water  street  line,  or  produced  a  transfer  from  the 
Main  street  line,  the  conductor  was  acting  within  his  rights,  and 
in  the  performance  of  his  duty,  in  attempting  to  eject  the  plaintiff 
from  the  car,  and  was  not  guilty  of  an  assault  in  taking  hold  of  the 
plaintifPs  arm  for  that  purpose.  It  is  immaterial  whether  the 
conductor  of  the  Water  street  car  heard  what  was  said  to  him  by 
the  conductor  of  the  Main  street  car  or  not.  If  he  did  hear  it,  it 
was  said  to  him  by  a  conductor  whose  right  to  disregard  the  rules 
was,  so  far  as  appears,  no  greater  than  his  own ;  and  it  gave  the 
conductor  of  the  Water  street  car  no  right  to  carry  the  plaintiff 
without  the  production  of  a  transfer,  or  the  payment,  in  default 
thereof,  of  a  fare. 

There  is  nothing  to  show  that  it  came  within  the  scope  of  the 
duty  of  the  conductor  of  the  Water  street  car  to  make  a  complaint 
against  the  plaintiff,  or  to  cause  his  arrest  and  detention.  But  if 
it  had  been  within  the  scope  of  his  duty,  the  arrest  and  detention 
were  clearly  justified,  and,  therefore,  the  plaintiff  was  not  harmed 
by  the  exclusion  of  the  testimony  that  was  offered.  Rev.  Laws, 
chap.  Ill,'  §  251;  Commonwealth  v.  Jones,  174  Mass.  401,  54 
K  E.  869 ;  Dixon  v.  N.  E.  R.  Co.,  179  Mass.  242,  247,  60  N.  E. 
581.  The  plaintiff  knew  that  the  rules  of  the  road  required  the 
production  of  a  transfer  or  the  payment  of  a  fare,  and  it  was  an 
evasion  of  fare,  within  the  meaning  of  the  statute,  to  ride  without 
producing  a  transfer  or  paying  the  fare  required  in  default  thereof. 
Commonwealth  v.  Jones,  supra;  Dixon  v.  N.  E.  R.  Co.,  supra. 

Exceptions  overruled. 
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Meade  t\  Boston  Elevated  Railway  Co. 

(MassachusetU  —  Supreme  Judicial  Court,  Suffolk.) 

Ijr JX7BT  TO  Passenqeb  Alightinq  Caused  bt  Suddbn  Start  of  Cab. —  Where 
there  is  testimony  that  a  passenger  attempted  to  get  off  after  the  car 
had  stopped;  that  the  defendant's  employee  in  charge  of  the  car  gaye 
the  signal  to  start  before  she  had  alighted;  that  he  could  have  seen  her  if 
he  had  looked,  the  question  of  the  negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff  is  for  the  jury. 

SzcBPTiONS  by  defendant  from  verdict  for   plaintiff.     Decided  March  31^ 
1904.    Reported  (Mass.),  70  N.  E.  197. 

Francis  P.  Garland,  for  plaintiff. 

M.  F.  Dickinson  and  Walter  B.  Farr,  for  defendant 

Opinion  by  Morton,  J, 

This  is  an  action  of  tort  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  while  alighting  from  an  open  car 
of  the  defendant  company  at  the  Park  street  station,  in  the  Sub- 
way, Boston.  At  the  close  of  the  evidence  the  defendant  asked 
the  court  to  rule  that^  upon  all  the  evidence,  the  plaintiff  was  not 
entitled  to  recover.  The  court  refused  so  to  rule,  and  submitted 
the  case  to  the  jury,  who  returned  a  verdict  for  the  plaintiff.  The 
case  is  here  on  the  defendant's  exceptions  to  the  refusal  of  the 
court  to  give  the  ruling  thus  asked  for. 

We  think  that  the  ruling  was  right.  There  was  evidence  tend- 
ing to  show  that  the  plaintiff,  with  two  ladies  and  three  children, 
took  a  car  of  the  defendant  company  at  Arlington  to  go  to  Charles- 
town.  On  arriving  at  the  Park  street  station  of  the  Subway,  they 
alighted  from  the  Arlington  car  and  crossed  the  platform  to  take 
the  Charlestown  car.  When  that  car  came  along,  the  plaintiff 
got  on  to  it  about  the  middle.  Her  daughter  went  to  get  into  the 
seat  in  fronts  but,  finding  it  full,  turned  back  to  go  into  the  seat 
where  the  plaintiff  was,  and  the  starter  pulled  her  back.  There- 
upon the  plaintiff  attempted  to  get  off  the  car,  and  got  as  far  as 
the  running-board  when  the  car  started,  and  threw  her  down, 
causing  the  injuries  complained  of.  There  was  testimony  tending 
to  show  that  the  car  was  not  in  motion,  and  that  no  signal  had 
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1)6611  given  to  start  it  when  the  plaintiff  attempted  to  get  off.  It 
conld  not  be  said,  therefore,  as  matter  of  law,  that  she  was  not  in 
the  exercise  of  due  care  in  attempting  to  get  off  as  she  did.  It 
was  the  duty  of  the  starter  to  see  that  passengers  attempting  to 
alight  had  safely  done  so,  before  he  gave  the  signal  to  start  the  car. 
There  was  testimony  tending  to  show  that  he  gave  the  signal  before 
she  had  alighted,  and  that  he  conld  have  seen  her  if  he  had  looked. 
The  plaintiff  testified  that  she  looked  at  him  all  the  time  while  she 
was  getting  out  We  do  not  see,  therefore,  how  it  could  have  been 
ruled,  as  matter  of  law,  that  there  was  no  evidence  of  negligence 
OTi  the  part  of  the  defendant.  The  question  whether  the  accident 
happened  as  the  plaintiff  and  her  witnesses  testified  that  it  did, 
or  as  the  defendant  and  its  witnesses  testified  that  it  did,  was 
x^lainly  a  question  for  the  jury. 
Exceptions  overruled. 


Olassey  v.  Worcester  Consolidated  Street  Railway  Co. 

(MassachuMtts  —  Supreme  Judicial  Court,  Woroeater.) 

Ikjuit  Causkd  bt  BiCEL  Rolling  fbom  Sum  of  Highway  into  the  Stbbit. — 
The  plaintiff  wa^  injured  by  being  thrown  from  a  carriage,  caused  bj 
the  carriage  being  8tru<^  bj  a  reel,  which  had  contained  feed  wire, 
being  rolled  by  boys  from  a  place  where  it  lay  outside  the  traveled  por- 
tion of  the  highway.  It  was  held  that,  although  the  leaving  of  the 
reel  in  the  hi^way  was  some  evidence  of  negligence,  such  negligence 
was  the  remote  and  not  the  direct  and  proximate  cause  of  the  plaintiff's 
injury. 

IXCBPTIONB  by  plaintiff  from  judgment  for  defendant.     Decided  March  31, 
1904.    Reported  (Mass.),  70  N.  E.  109. 

'A.  P.  Rugg  and  Charles  W.  Saunders,  for  plaintiffs. 

Charles  C.  MUton  and  Chandler  Bulloch,  for  defendant. 

Opinion  by  Mobton,  J. 

These  two  cases  were  tried  and  have  been  argued  together.  At 
the  dose  of  the  plaintiffs'  evidence  in  the  Superior  Court,  the 
presiding  justice  ruled,  at  the  defendant's  request,  that  the  plain- 
tiffs could  not  recover,  and  directed  verdicts  for  the  defendant. 
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The  cases  are  here  on  exceptions  by  the  plaintiffs  to  these  rulings. 
The  case  of  the  plaintiff  Bachel,  who  is  a  married  woman,  is  for 
injuries  alleged  to  have  been  received  by  her  in  consequence  of 
the  negligence  of  the  defendant  in  leaving  a  large  reel  by  the  aide 
of  or  in  Cameron  street,  in  Clinton,  which  some  boys  rolled  down 
the  street,  and  which  struck  the  carriage  in  which  the  plaintiff 
was  driving,  and  threw  her  out,  and  caused  the  injuries  com- 
plained of.  The  other  action  is  by  the  husband  for  the  loss  of 
consortium  and  the  expenses  incurred  by  him  by  reason  of  the 
injuries  to  his  wife. 

The  evidence  would  have  warranted  a  finding,  and,  for  the 
purposes  of  these  cases,  we  assume  that  such  was  the  fact,  that  the 
reel  belonged  to  the  defendant,  and  had  had  feed  wire  upon 
it,  which  had  been  strung  upon  its  poles  by  persons  in  its  employ. 
But  it  is  not  clear  whether  the  reel  was  left  on  a  vacant  piece  of 
land  just  outside  the  limits  of  the  highway,  or  whether  it  was  left 
within  the  limits  of  the  highway.  We  assume,  as  most  favorable 
to  the  plaintiffs,  that  it  was  left  within  the  limits  of  the  highway. 
The  uncontradicted  testimony  shows,  however,  that  it  was  left 
outside  the  traveled  portion  of  the  highway,  lying  on  its  side  in 
the  grass  in  a  secure  position.  The  plaintiffs  introduced  in  evi- 
dence a  by-law  of  the  town  forbidding  persons  to  leave  obstruc- 
tions of  any  kind  in  the  highway  without  a  written  license  from 
the  road  commissioners  or  other  board  having  charge  of  the  streets, 
and  they  contend  that,  if  the  reel  was  left  within  the  location 
of  the  highway,  when  forbidden  by  the  by-law,  that  of  itself  con- 
stituted such  negligence  as  renders  the  defendant  liable.  But  the 
most,  we  think,  that  can  be  said  of  this  contention,  is  that  the  leav- 
ing of  the  reel  within  the  limits  of  the  highway  was  evidence  of 
negligence,  not  that  in  and  of  itself  it  rendered  the  defendant 
liable,  or  should  be  held,  as  matter  of  law,  to  have  contributed  di- 
rectly to  the  accident.  Hardon  v.  South  Boston  R.  Co.,  129  Mass. 
310.  The  question  is  whether,  in  leaving  the  reel  lying  on  its  side 
in  the  grass,  near  the  road,  the  defendant  ou^t  reasonably  to 
have  anticipated  that  children  passing  along  the  street  on  their 
way  to  school,  or  for  other  purposes,  would  take  it  from  the  place 
where  it  had  been  left,  and  engage  in  rolling  it  up  and  down  the 
street,  and  that  travelers  on  the  highway  would  thereby  be  injured. 
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The  question  is  not  whether  a  high  degree  of  caution  ought  to  have 
led  the  defendant  to  anticipate  that  such  a  thing  might  possibly 
occur,  but  whether  it  ought  reasonably  to  have  been  expected  to 
happen  in  the  ordinary  course  of  events.  In  the  former  case  the 
defendant  would  not  be  liable,  and  in  the  latter  it  might  be  held 
liable,  notwithstanding  an  active  human  agency  had  intervened 
between  the  original  wrongful  act  and  the  injury.  The  case  of 
Stone  V.  Boston  £  Albany  R.  Co.,  171  Mass.  543,  61  N.  E.  1,  41 
L  R  A.  794,  furnishes  an  illustration  of  the  former  class  of  cases, 
and  the  case  of  Lane  v.  Atlantic  Works,  111  Mass.  136,  of  the 
latter.  It  is  clear  that  the  plaintiff  Rachel  was  in  the  exercise  of 
due  care.  But  assuming  that  the  reel  was  left  in  the  highway, 
and  that  that  was  some  evidence  of  negligence,  we  think  that  such 
negligence  was  the  remote,  and  not  the  direct  and  proximate, 
cause  of  the  plaintiff  Rachel's  injury.  The  material  facts,  with 
the  inferences  to  be  drawn  from  them,  are  not  in  dispute,  and  in 
such  a  case  the  question  of  remote  or  proximate  cause  is  one  of 
law  for  the  court.  Stone  v.  Boston  &  Albany  R.  Co.,  171  Mass. 
543,  51  K  E.  1,  41  L.  R  A.  794;  McDonald  v.  Snelling,  14 
Allen,  290,  299,  92  Am.  Dec.  768 ;  Hobbs  v.  London  Southwest- 
ern R.  Co.  (1875),  L.  R  10  Q.  B.  111^122.  The  defendant's 
servants  left  the  reel  in  a  secure  position,  lying  on  its  side  in  the 
grass,  outside  the  traveled  part  of  the  street,  and  not  in  imme- 
diate proximity  of  it.  As  the  reel  was  left,  it  was  entirely  safe. 
It  was  not  possible  for  a  slight  or  accidental  movement  to  set  it  in 
motion  so  as  to  injure  others,  as  in  the  case  of  Lane  v.  Atlantic 
Works,  suprcL  The  reel  was  large  and  cumberson,  and  required 
active  effort  on  the  part  of  a  number  of  children  to  move  it  from 
the  place  where  it  had  been  left  onto  the  traveled  part  of  the  high- 
way, and  set  it  in  motion.  And  in  order  to  injure  the  plaintiff  or 
any  other  traveler  on  the  highway,  it  was  necessary  that  it  should 
be  set  in  motion  at  a  time  when  the  plaintiff  or  other  travelers 
were  passing  along  the  highway.  In  other  words,  in  order  to 
render  the  defendant  liable,  it  must  appear  not  only  that  it  should 
have  anticipated  that,  in  the  ordinary  course  of  events,  school 
children  would  take  the  reel  from  the  position  where  it  had  been 
securely  left,  outside  the  traveled  part  of  the  road,  but  that  they 
would  set  it  in  motion  on  the  highway  under  such  circumstances 
that  it  was  liable  to  injure  a  traveler  thereon.    It  seems  to  us  that. 
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conceding  that  there  was  evidence  of  negligence  on  the  part  of  the 
defendant  in  leaving  the  reel  where  its  servants  did^  they  could 
not  be  required  to  anticipate  that  this  would  happen  in  the  ordi- 
nary course  of  events,  and,  therefore,  that  the  negligence  was  too 
remote.  See  Speaks  v.  Hughes  (1904),  1  K  B.  138. 
Exceptions  overruled. 


People  V.  Detroit  United  Railway  Co. 

(Michigan  —  Supreme  Court.) 

OiDnrANCB  BxQuiBnTQ  EQun»MSNT  OF  Cabs  wtth  Aib  ob  Blbctbio  Bbaxbb. — 
A  municipal  ordinance  requiring  the  equipment  of  street  cars  with  air 
or  electric  brakes  is  a  reasonable  regulation  of  the  conduct  of  a  street 
railway  company's  business,  and  is  not  a  violation  of  a  statute  (Midi. 
Comp.  Laws,  %%  6425,  6447),  providing  that  when  a  fraadiise  it 
granted  to  a  street  railway  company  the  municipal  authorities  shall 
make  no  regulations  destroying  it.  Where  the  ordinance  appears  upon 
its  face  to  be  a  safeguard  against  danger  to  the  public  it  will  ordinarily 
be  presumed  to  be  valid.  If  the  regulation  can  fairly  be  said  to  tend 
toward  a  better  and  safer  condition,  the  discretion  of  the  conunon  coun- 
cil in  passing  the  ordinance  will  not  be  interfered  with.i 

1.  MUNICIPAL  CONTROL  OF  STREET  RAILWAYS. 

1.  Conditions  imposed  by  franchise. 

2.  General  power  of  municipality  to  regulate  operation. 

3.  Municipal  control  under  reservation  contained  in  franchiie. 

4.  Reasonableness  of  regulations. 

a.  Presumption  in  favor  of  reasonableness. 

b.  Test  as  to  reasonableness. 

5.  Subjects  of  regulation. 

a.  As  to  speed  of  cars. 

b.  Requiring  car  to  stop  before  crossing  intersecting  street. 

c.  Vigilant  watch  ordinances. 

d.  Ordinance  requiring  cars  to  run  at  certain  times. 

e.  As  to  equipment  of  cars. 

f .  Use  of  salt  or  sand  on  tracks. 

g.  Removal  of  snow  and  ice. 
h.  Regulation  of  rates  of  fare. 

L  Requirements  as  to  emplojrees. 

1.  Conditions  imposed  by  franchise. —  The  statutory  authority  conferred 
upon  municipalities  to  grant  franchises  for  the  use  of  streets  by  street  rail- 
road companies  usually  includes  either  expressly  or  impliedly  the  power  to 


Digitized  by  VjOOQ IC 


People  v.  Detkoit  United  Railway  Co.  461 

CmroBABi  by  defendant  to  review  a  judgment  subjecting  it  to  a  penalty  for 
failing  to  provide  certain  brakes  for  its  cars.  Decided  Noyember  9>  1903. 
Reported  (Mich.),  97  N.  W.  36. 

Brennan,  Donnelly  &  Van  De  Mark,  Charles  D.  Joslyn,  and 
Henry  L,  Lyster  {Michael  Brennan  and  John  J.  Speed,  of  coun- 
sel), for  appellant 

Timothy  E.  Tarmey,  P.  J.  M.  Holly,  and  Charles  E.  Love,  for 
the  People. 

Opinion  by  Hookeb,  C.  J. 

The  defendant  is  a  street  railway  company,  and  was  convicted 
and  fined  in  the  Eecorder^s  Court  of  the  city  of  Detroit  for  the 
violation  of  an  ordinance  of  said  city.  The  cause  is  here  upon 
certiorari. 

regulate  and  control  within  reasonable  limits  the  operation  and  manage- 
ment of  the  business  of  such  companies.  Conditions  which  are  for  the  benefit 
of  the  public,  which  are  proper  in  character  and  are  not  prohibited  either 
actually  or  explicitly  may  be  properly  exacted  of  the  company  to  whom  a 
franchise  is  granted.  Gaedeke  v.  Staten  Island  k  M.  R.  Co.,  43  App.  Div. 
(N.  Y.)  514,  60  N.  Y.  Supp.  59S.  As  is  said  by  Mr.  Nellis  in  his  work 
on  Street  Surface  Railroads,  p.  105:  "The  power  of  municipal  authorities 
to  grant  or  withhold  consent  to  the  construction  of  street  railroads  is  abso- 
lute, and  they  may  impose  any  conditions,  however  onerous  or  difficult  to 
perform,  which  do  not  limit  or  restrict  the  rights  of  the  public,  as  the  terms 
upon  which  their  consent  will  be  given." 

If  the  company  is  unwilling  to  accede  to  the  conditions  imposed  it  may 
refuse  to  accept  the  franchise;  but  if  the  franchise  is  accepted  and  the  com- 
pany acts  upon  the  consent  of  the  municipality  expressed  therein,  it  must 
comply  with  the  conditions  under  which  it  is  granted.  See  People  ex  rel. 
W.  S.  St.  Ry.  Co.  V.  Barnard,  110  N.  Y.  648,  18  N.  E.  354;  Central  R.  E. 
Company's  Appeal,  67  Conn.  197,  35  Atl.  32;  People  v.  Chicago  W.  Div.  Ry. 
Co.,  118  ni.  113,  7  N.  E.  116;  Louisville  Trust  Co.  v,  Cincinnati,  73  Fed.  716. 

It  has  been  held  that  a  municipality  might  impose  as  a  condition  under 
which  a  franchise  shall  be  granted  that  the  municipality  shall  reserve  the 
right  to  reasonably  control  the  rate  of  fare  to  be  charged  (Gaedeke  v.  S.  I.  k 
M.  R.  Co.,  46  App.  Div.  (N.  Y.)  220;  Qeveland  City  Ry.  Co.  f.  City  of 
Clereland,  12  Ohio  C.  D.  635.  Contra,  Keefe  v.  Lexington  k  B.  St.  Ry.  Co., 
2  St.  Ry.  Rep.  450,  (Mass.)  70  N.  E.  37) ;  the  time  for  constructing  the  rail- 
road may  be  limited  therein  (Hutchinson  v.  Borough  of  Belmar,  62  N.  J.  L. 
«0.  45  Atl.  1092;  Dusenberry  t?.  N.  Y.,  W.  k  N.  C.  T.  Co.,  46  App.  Div. 
(N.  Y.)  267) ;  license  fees  or  percentage  taxes  may  be  exacted  based  upote 
gross  receipts  or  otherwise  determined  (Byrne  r.  Chicago,  etc.,  R.  Co.,  63  HI. 
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There  is  no  doubt  of  the  violation  of  the  ordinance.  The  cause 
being  tried  without  a  jury,  the  court  determined  the  question  of 
the  reasonableness  of  said  ordinance,  which  appears  to  have 
turned  upon  questions  of  fact.  Counsel  for  the  defendant  say  in 

App.  438,  affirmed,  169  111.  75,  48  N.  E.  703;  Mayor  t*.  Broadway  &  Seventh 
Ave.  R.  Co.,  17  Hun  (N.  Y.),  242)  ;  but  this  power  does  not  exist  where  the 
company  is  organized  under  a  contract  with  good  consideration  expressly 
.conferring  rights  and  powers,  and  defining  upon  what  terms  it  might  use 
the  streets  and  run  its  cars  (Mayor  v.  Third  Ave.  R.  Co.,  117  N.  Y.  404,  22 
N.  E.  765;  Mayor  v.  Third  Ave.  R.  Co.,  33  N.  Y.  42)  ;  but  a  condition  may 
be  imposed  that  disputes  between  the  railroad  company  and  its  employees 
shall  be  submitted  to  arbitration  (Wood  v.  Seattle,  23  Wash.  1,  62  Pac.  135) ; 
and  it  has  been  held  that  the  traffic  may  be  limited  in  the  franchise  strictly 
to  the  carriage  of  passengers,  although  the  charter  of  the  company  author- 
izes it  to  carry  freight  and  express  matter  ( St.  Louis  &  M.  R.  Co.  v.  Kirkwood, 
159  Mo.  239,  60  S.  W.  110,  53  L.  R.  A.  300.  But  see  Lincoln  St.  Ry.  Co.  c. 
Lincoln,  61  Nebr.  109,  84  X.  W.  802). 

2.  General  power  of  municipality  to  regulate  operation. —  The  Legislature, 
when  it  authorized  the  use  of  public  streets  for  street  railroad  purposes,  was 
presumed  to  have  intended  that  the  grantee  of  the  franchise  should  hold  its 
privileges  subject  to  such  regulations  as  were  reasonably  necessary  for  the 
common  use  of  the  street  for  a  street  railroad  and  for  ordinary  travel. 
Nearly  all  kinds  of  reasonable  regulations  can  be  imposed  upon  street  rail- 
roads in  the  use  of  streets  by  a  municipality  under  the  authority  granted  by 
the  Legislature  to  pass  ordinances  to  regulate  the  use  of  the  streets,  and 
such  regulations  are  never  declared  unlawful  on  the  ground  that  they  impair 
the  franchises  of  the  company.  Street  railway  companies  hold  their  fran- 
chises subject  to  such  municipal  regulations  as  do  not  unreasonably  interfere 
with  the  exercise  of  the  franchises  conferred  by  the  L^slature.  The  opera- 
tion of  street  railways  must  be  reasonably  safe,  reasonably  consistent,  and 
in  harmony  with  the  l^al  customary  use  of  the  street  by  the  general  public; 
and  ordinances  to  enforce  this  rule  of  law  are  reasonable  in  purpose  and 
effect.  A  grant  to  a  street  railway  company  of  the  right  to  own  properly 
and  to  transact  business  in  the  streets  of  a  municipality  confers  no  immunily 
from  any  police  control  to  which  a  citizen  could  be  subjected,  and  a  reason- 
able regulation  of  the  enjoyment  of  the  franchise  is  not  a  denial  of  the  right 
nor  an  invasion  of  the  franchise  or  a  deprivation  of  its  property,  or  an  inter- 
ference with  the  business  of  the  company.  The  company  is  presumed  to  know 
that  the  business  of  operating  a  city  street  railway  must  be  conducted  under 
such  reasonable  rules  and  regulations  as  the  municipality  may  impose,  and 
subject  to  its  share  of  the  burdens  incident  to  the  conduct  of  the  municipal 
government.  Cape  May,  Delaware  Bay  k  S.  P.  R.  Co.  v.  City  of  Cape  May* 
(N.  J.  L.),  6  Am.  Electl.  Cas.  49;  Nellis  Street  Surface  Railroads,  p.  205. 
A  municipal  corporation  having  the  right  to  regulate  the  use  of  streets 
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their  brief  that  "  there  can  be  but  one  question  for  this  court  to 
decide ;  t.  e.,  is  it  a  reasonable  r^ulation  to  require  the  defendant 
company  to  equip  its  cars  with  air  or  electric  brakes  ?  "  The  rail- 
road was  constructed  under  the  statutes  existing  at  different  times^ 

orer  which  the  cars  of  a  street  railroad  company  run,  has  the  power  to  im- 
pose such  reasonahle  conditions  upon  the  company's  enjoyment  of  the  fran- 
chise as  in  their  judgment  the  interests  of  the  public  seem  to  require.  Hudson 
River  Telephone  Co.  v.  Watervliet,  etc.,  R.  Co.,  135  N.  Y.  393,  32  N.  E.  148, 
31  Am.  St.  Rep.  838;  Mayor  v.  Dry  Dock,  etc.,  R.  Co.,  133  N.  Y.  104,  30 
N.  E.  563,  28  Am.  St.  Rep.  609.  The  State  Legislature,  in  authorizing  a 
street  railway  company  to  make  use  of  public  streets,  did  so  subject  to  the 
subordinate  power  of  municipal  corporations  to  enact  such  ordinances  as  do 
not  unreasonably  interfere  with  the  exercise  of  a  franchise.  Consolidated 
TracUon  Co.  r.  City  of  Elizabeth,  68  N.  J.  L.  619,  34  Atl.  146,  32  L.  R.  A. 
170;  City  of  Detroit  v.  Ft.  Wayne  k  Belle  Islle  Ry.  Co.,  95  Mich.  456, 
54  N.  W.  958,  35  Am.  St.  Rep.  580;  Union  Depot  R.  Co.  r.  Southern  Ry. 
Co.,  105  Mo.  662,  16  S.  W.  920. 

3.  Municipal  control  under  reservation  contained  in  franchise. —  If  the 
municipal  ordinance  under  which  a  street  railroad  is  operating  contains  a 
reservation  of  the  right  ''to  make  such  further  rules,  orders  or  regulations 
as  may  from  time  to  time  be  deemed  necessary  to  protect  the  interest,  safety, 
welfare  or  accommodation  of  the  public,"  the  right  is  reserved  to  enact  an 
ordinance  providing  that  the  railway  company  shall,  for  the  accommodation 
of  the  public,  keep  tickets  for  sale  upon  the  cars.  It  cannot  be  contended 
that  the  relation  created  by  the  first  ordinance  was  contractual,  and  at  the 
same  time  that  the  reservation  was  of  the  right  to  enact  police  regulations 
only.  The  right  to  exercise  police  power  exists  independent  of  the  reserva- 
tion, and  cannot  be  bartered  away.  The  contract  relation  created  by  such 
an  ordinance  is  not  one-sided  nor  intended  as  a  shield  for  the  railway  com- 
psoy  alone.  City  of  Detroit  v.  Ft.  Wayne  &  Belle  Isle  Ry.  Co.^  96  Mich. 
456,  54  N.  W.  958,  36  Am.  St.  Rep.  680. 

4.  SeaaonableneBs  of  regolationi.  a.  Presumption  in  favor  of  reasonable- 
nen. —  The  presumption  is  in  favor  of  the  reasonableness  of  a  municipal  ordi- 
osnee  and  the  burden  of  proof  must  be  assumed  by  one  who  resists  it  as  un- 
reasonable. In  the  parage  of  a  general  ordinance  affecting  subjects  of 
muncipal  administration,  it  will  be  presumed  that  the  common  council  acted 
in  the  exercise  of  judgment  upon  the  facts,  and  for  reasons  calling  for  such 
legislative  action.  The  adoption  of  the  ordinance  is  not,  however,  conclusive 
evidence  of  its  reasonableness,  and  any  person  affected  by  it  may  rebut  this 
presumption  by  giving  in  evidence  facts  showing  that  in  his  case  its  enforce- 
ment would  be  unreasonable.  Mayor  v.  Dry  Dock,  etc.,  R.  Co.,  133  N.  Y. 
104,  30  N.  K  663,  28  Am.  St.  Rep.  609. 

b.  Test  M  to  reaaonablenesi.—  The  test  of  the  reasonableness  of  a  munici- 
pal ordinance  regulating  the  operation  of  a  street  railroad  is  whether  it  is 
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when  dififerent  sections  were  built ;  the  present  status  of  the  ccmi- 
pany  being  the  outcome  of  various  purchases  or  consolidations,  or 
both.  All  of  said  statutes  required  the  consent  of  the  city  au- 
thorities, and  this  was  given  in  the  various  instances.  The  follow- 
reasonably  designed  to  guard  some  public  or  private  right  from  threatened 
injury  from  the  operation  of  street  railway  cars.  State,  Cape  May,  Delaware 
Bay  A?  S.  P.  R.  Co.  v.  City  of  Cape  May  (N.  J.  Sup.  Ct.),  6  Am.  Electl.  Gas. 
49.  It  is  within  the  inherent  police  power  of  a  municipal  corporation  to 
regulate  or  restrain  the  use  of  electricity  as  a  motive  power  within  the  cor- 
porate limits,  and  any  ordinance  justified  by  the  danger  of  such  use  cannot 
be  regarded  as  unreasonable.  Van  Hook  v.  Selina,  70  Ala.  361;  Toledo,  W. 
&  W.  R.  Co.  V,  Jacksonville^  67  111.  37;  State  ex  rel.  Wisconsin  Tel^raph 
Co.  V.  Janesville  St.  Ry.  Co.,  5  Am.  Electl.  Cas.  289,  87  Wis.  72,  57  N.  W. 
970;  Sioux  City  St.  R.  Co.  v.  Sioux  City,  138  U.  S.  98,  34  L.  Ed.  898. 

5.  Subjects  of  regulation,  a.  As  to  speed  of  cars. —  Municipal  authorities 
have  the  right  and  duty,  by  legislation,  to  regulate  the  rate  of  speed  for 
the  operation  of  street  cars  upon  the  streets  within  the  corporate  limits; 
and  the  right  and  duty  exists  by  virtue  of  the  police  power  which  the  au- 
thorities have  and  should  exercise  for  the  protection  of  individuals  and  their 
property  when  legally  using  the  streets.  Nellis  Street  Surface  Railroads, 
p.  225;  Dill.  Mun.  Corp.  (4th  ed.),  §  713;  Western  k  A.  R.  Co.  t\  Young, 
81  Ga.  397,  7  S.  E.  912,  12  Am.  St.  Rep.  320;  Chicago,  B.  &  Q.  R.  Co. 
V,  Haggerty,  67  111.  113;  Cleveland,  C.  C.  k  I.  Ry.  Co.  r.  Harrington,  131 
Ind.  426,  30  N.  E.  37;  Whitson  t?.  City  of  Franklin,  34  Ind.  392;  Bluedom 
V,  Missouri  Pacific  Ry.  Co.,  108  Mo.  439,  18  S.  W.  1103,  32  Am.  St.  Rep. 
615;  Gratiot  t\  Missouri  Pac.  Ry.  Co.,  116  Mo.  450,  21  S.  W.  1004,  10 
L.  R.  A.  189 ;  Merz  v.  Missouri  Pac.  Ry.  Co.,  88  Mo.  672 ;  Robertson  v.  Wabash, 
St.  Louis  &  P.  Ry.  Co.,  84  Mo.  119;  Pennsylvania  Co.  t?.  James,  81  Pa.  St 
194.  Many  of  the  cases  here  cited  are  cases  involving  the  right  of  munici- 
palities to  control  the  speed  of  steam  railroad  trains  within  their  limits. 
These  cases  are,  however,  applicable  to  the  regulation  of  the  speed  of  street 
railway  cars. 

In  the  case  of  Ely  v.  Nashua  St.  Ry.  Co.,  67  N.  H.  474,  32  AU.  764,  88 
Am.  St.  Rep.  681,  30  L.  R.  A.  303,  it  was  held  that  a  statute  providing  that 
"no  person  shall  ride  through  any  street  in  the  compact  part  of  any  town, 
on  a  gallop  or  at  a  swifter  pace  than  at  the  rate  of  five  miles  an  hour  "  ap- 
plies to  a  street  railway  company  whose  charter  provides  that  the  mayor  and 
aldermen  of  the  city  in  which  its  railway  is  operated  may  make  such  regu- 
lation as  to  rate  of  speed  and  mode  of  the  use  of  the  railway  as  the  public 
safety  and  convenience  may  require,  if  the  mayor  and  aldermen  harid  not 
made  any  such  regulation.  An  ordinance  requiring  that  cars  to  be  used  on 
a  surface  railroad  ''shall  be  drawn  by  horses  or  mules  only,  at  a  speed  not 
exceeding  the  rate  of  seven  miles  per  hour,"  was  held  not  to  be  repealed  by 
a  subsequent  municipal  ordinance  giving  the  surface  railroad  company  the 
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ing  reservation  of  power  is  contained  in  such  consent,  and  is  ap- 
plicable to  the  present  case:  "  It  is  hereby  reserved  to  the  com- 
mon council  of  the  city  of  Detroit  the  right  to  make  such  further 
rules,  orders,  or  regulations  as  may  from  time  to  time  be  deemed 

right  to  construct,  maintain,  and  operate  an  overhead  trolley  electric  system. 
Martineau  v.  Rochester  Ry.  Co.,  81  Hun  (N.  Y.),  263,  30  N.  Y.  Supp.  778. 

A  street  railroad  company  is  not  given  the  right  to  run  its  cars  at  any  de* 
sired  rate  of  speed,  by  a  charter  giving  it  the  paramount  right  of  way  upon 
city  streets,  but  must  regulate  the  speed  so  that  the  cars  may  be  quickly 
stopped  should  it  be  required  to  avoid  an  accident.  Gosness  v.  Toronto  Ry. 
Co.,  21  Ont.  App.  663. 

b.  Requiring  car  to  stop  before  crotaing  interaecting  street — A  city  having 
authority  under  its  charter  to  regulate  the  use  of  public  streets  and  highwajrs 
can  enact  an  ordinance  to  compel  passenger  cars  operated  by  trolley  or  electric 
power  to  come  to  a  full  stop  before  crossing  intersecting  streets;  and  such 
sn  ordinance,  if  enacted  in  the  manner  prescribed  by  the  charter  of  the  city, 
is  legislative  in  its  character,  and  will  not  be  set  aside  as  unreasonable  in  its 
purpose  or  effect.  Cape  May,  Delaware  Bay  k  S.  P.  R.  Co.  v.  City  of  Cape 
May,  6  Am.  Electl.  Cas.  46,  (N.  J.  Sup.  Ct.).  Regulations  may  be  made 
requiring  street  railway  cars  to  stop  at  designated  places  in  order  to  ac- 
commodate passengers  and  prevent  imneoessary  obstructions  to  public 
travel,  as  well  as  to  avoid  danger  of  accidents  to  others  in  the  ordinary  use 
of  the  streets  and  other  public  places.  Railroad  Co.  v.  Calderwood  (Ala.), 
7  8o.  360. 

Electric  street  railway  cars  can  be  propelled  at  a  very  rapid  rate  of  speed 
along  the  streets  and  over  the  crossings  and  intersections  thereof  and  through 
public  places,  with  great  danger  to  those  using  such  crossings.  In  view  of 
these  dangers  it  is  incumbent  upon  street  railway  companies  to  exercise  a 
degree  of  care  and  caution  to  avoid  accidents  commensurate  with  the  risks 
involved.  This  d^^ee  of  care  is  a  reasonable  one,  in  view  of  the  probabilities 
of  danger,  and  the  exercise  of  this  care  for  the  protection  of  the  general 
traveling  public  can  be  enforced  by  ordinance.  A  regulation  that  the  cars 
shall  stop  at  every  street  before  crossing  is  a  reasonable  one,  which  does  not 
interfere  with  the  exercise  of  a  street  railway  franchise,  and  would  in  most 
cases  appear  to  be  necessary  to  protect  the  public  from  the  dangers  incident 
to  the  crossing. 

c.  Vigilant  watch  ordinancea^ — Ordinances  may  be  enacted  requiring  that 
iDotormen  and  conductors  shall  keep  a  vigilant  watch  for  persons  or  vehicles 
on  or  moving  toward  its  tracks,  and  on  the  first  appearance  of  danger  to  such 
persons  or  vehicles,  that  the  car  shall  be  stopped  in  the  fl(hortest  time  and 
space  possible.  Such  an  ordinance,  unless  too  indefinite  to  be  reasonable,  may 
be  enforced.  Fath  v.  Tower  Grove  &  L.  Ry.  Co.,  106  Mo.  637,  16  S.  W.  913, 
13  L.  R.  A.  74;  Liddy  v,  St.  Louis  R.  Co.,  40  Mo.  606;  Murphy  v.  Lindell 
B.  Co.,  163  Mo.  262,  64  S.  W.  442. 
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necessary  to  protect  the  interest,  welfare  or  accommodation  of  the 
public  in  relation  to  street  railways."  In  the  same  connection 
should  be  read  sections  6425  and  6447  of  the  Compiled  Laws^  viz. : 

"All  companies  or  corporations  formed  for  such  purpose  shall  hare  th€ 
fizclusive  right  to  use  and  operate  any  street  railway  constructed,  owned  or 
held  bj  them.    That  no  such  company  or  corporation  shall  be  authorised  to 

d.  Ordinance  requiring  can  to  nm  at  certain  timet. —  Under  a  charter  whicb 
reserves  to  a  city  the  right  to  regulate  the  time  and  manner  of  using  the 
streets  for  street  railway  purposes,  such  city  may  pass  an  ordinance  requiring 
the  company  to  run  its  cars  during  certain  periods  of  the  day  at  intervals 
of  not  less  than  twenty  minutes.  City  of  New  York  r.  N.  Y.  &  H.  R.  Co.,  10 
Misc.  Rep.  (N.  Y.)  417,  31  N.  Y.  Supp.  147.  An  ordinance  requiring  a  street 
railway  company  to  nm  its  cars  not  less  than  one  every,  twoity  minutes 
between  the  hours  of  12  o'clock,  midnight,  and  6  o'clock  in  the  morning, 
while  presumed  to  be  reasonable,  may  be  avoided  by  proof  that  the  con- 
venience of  passengers  did  not  require  the  running  of  cars  during  the  hours 
specified,  where  it  appears  that  the  charter  of  the  company  contains  a  pro- 
vision that  it  shall  run  cars  as  often  as  the  convenience  of  passengers  may 
require,  and  be  subject  to  such  reasonable  rules  and  regulations  in  respect 
thereto  as  the  common  council  may  prescribe.  Evidence  that  cars  were  nm 
in  compliance  with  the  ordinance  and  were  generally  not  patronised  even  in 
carrying  a  single  passenger,  tends  to  prove  that  the  convenience  of  paaaen- 
gers  did  not  require  cars  to  be  run  during  the  hours  specified  at  such  fre- 
quent intervals,  and,  therefore,  that  the  ordinance  was  unreasonable.  Mayor 
r.  Dry  Dock,  etc.,  R.  Co.,  133  N.  Y.  J  04,  30  N.  E.  563,  28  Am.  St.  Rep.  609. 

e.  As  to  equipment  of  cart. —  A  city  council,  under  the  charter  of  a  city 
conferring  authority  to  make  ordinances  regulating  the  use  of  streets  for  the 
protection  of  persons  and  property  thereon,  may  enact  an  ordinance  that  aU 
passenger  cars  operated  by  trolley  or  electric  power  in  the  streets  of  the  ci^ 
shall  have  proper  and  suitable  fenders  on  the  front  of  such  cars  to  prevent 
accident,  and  that  it  shall  be  imlawful  to  operate  such  cars  in  the  streets 
without  such  fenders.  State,  Cape  May,  Delaware  Bay  &  8.  P.  R.  Oo.  r. 
City  of  Cape  May  (N.  J.  Sup.  Ct.),  6  Am.  Electl.  Cas.  49. 

Where  a  general  law  confers  exclusive  jurisdicticm  upon  a  State  railroad 
commission  to  require  the  use  of  fenders  on  street  cars  and  repeals  all  incon- 
sistf^nt  acts,  resolutions,  and  by-laws,  the  common  council  of  a  city  caimot, 
after  the  passage  of  such  actj  make  it  a  condition  for  the  approval  of  a 
plan  for  a  street  railway,  that  the  company  keep  its  cars  at  all  times  equipped 
with  such  fenders  as  shall  be  satisfactory  to  its  street  committee.  Appeal 
of  Central  Ry.  &  Elec.  Co.,  67  Conn.  199,  35  Atl.  32. 

The  common  council  of  a  city  cannot  direct  that  during  the  winter  months 
no  car  should  be  operated  upon  any  street  railroad  of  the  city  unless  such 
car  should  have  a  vestibule  built  upon  each  end  thereof  sufficient  to  afford 
protection  from  the  weather  to  motormen,  conductors,  and  others  standing 
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MBstnMt  a  railwaj  undmr  this  aet  throui^  ths  tirMtt  of  any  town  or  M^ 
witliout  tha  consent  of  the  mtmieipal  authorities  of  such  town  or  eitj  and 
under  eneh  regulations  and  upon  sueh  tanns  and  conditions  aa  said  authorities 
msy  from  time  to  time  prescribe." 

"Prorided  further,  that  after  sudi  consent  shall  hara  been  giTsn  and 
sceepted  hj  the  company  or  corporation  to  which  the  same  is  granted,  such 
authoritiea  shall  make  no  regulations  or  conditions  whereby  tha  rights  of 

upon  the  platform  of  such  cars.  City  of  Yonkers  v.  Yonkers  R.  Ck>.,  61  App. 
Div.  (N.  Y.)  271,  64  N.  Y.  Supp.  955,  holding  that  an  ordinance  of  sueh  a 
character,  however  reasonable  it  may  be  in  itself,  is  to  be  condemned  as  an 
exercise  of  a  power  not  inherent  to  municipal  existence  and  as  an  interference 
with  the  affairs  of  the  defendant,  which  the  Legislature  has  failed,  and  ap- 
parently refused  to  authorize,  and  as  the  assertion  of  a  right  on  the  part  of 
the  city  which  it  did  not,  as  far  as  appears,  reserve  to  itself  as  a  condition 
of  the  consent  to  the  use  of  its  streets  by  the  company. 

f.  Use  of  salt  or  sand  on  tracks^ — An  ordinance  prohibiting  the  use  of  salt 
on  a  street  railroad  track,  except  on  curves  at  street  comers,  is  not  invalid 
as  an  impairment  of  the  franchise  of  the  company,  or  a  restriction  of  the 
operation  of  its  road,  merely  because  it  will  occasion  inconvenience,  or  involve 
expense,  or  prevent  the  company  from  operating  its  road  so  successfully; 
evidence  that  the  use  of  salt  is  necessary  to  make  it  possible  to  nm  street 
cars  at  a  low  place  in  which  the  water  gathers  during  the  day  and  freeses 
at  night  is  not  sufficient  to  show  that  the  ordinance  prohibiting  its  use  is 
nnreasonable,  since  it  does  not  appear  that  the  water  cannot  be  diverted 
from  the  tracks  at  a  reasonable  expense.  State,  Ck>nsolidated  Traction  Ck>.  c 
City  of  EUzabeth,  58  N.  J.  L.  619,  34  Atl.  146,  32  L.  R.  A.  170. 

Under  the  provisions  of  a  city  charter  authorizing  a  city  to  regulate  the 
use  of  the  streets  and  to  prevent  the  throwing  of  ashes,  etc.,  on  the  streets, 
the  city  has  authority  to  adopt  an  ordinance  granting  a  street  railway  com- 
pany the  right  to  sprinkle  sand  on  the  track  from  November  1st  to  April  1st, 
and  prohibiting  its  use  at  all  other  times.  Dry  Dock,  E.  B.  &  B.  R.  Co.  «. 
City  of  New  York,  47  Hun  (N.  Y.),  221. 

g.  Removal  of  snow  and  ice.—  The  duty  is  imposed  upon  each  municipality 
to  remove  obstructions  from  the  streets  and  to  keep  the  streets  in  a  condition 
for  travel;  and  in  the  performance  of  this  duty  it  has  the  right  to  regulate 
the  use  made  by  street  railway  companies  of  snow  plows  which  pile  up  the 
enow  upon  both  sides  of  the  tracks  and  prevent  the  use,  either  l^  the  abut- 
ting owners  or  by  the  general  public,  of  any  other  part  of  the  street  for  the 
purpose  of  passage  or  access  to  their  own  premises.  Nellis  Street  Surface 
Bailroads,  p.  230,  and  cases  cited  thereunder. 

tinder  the  authority  conferred  upon  a  municipality  by  its  charter  to  make 
necessary  regulations  for  the  security,  welfare,  and  convenience  of  the  city 
and  its  inhabitants,  such  city  may  require  street  railroad  companies  to 
prevent  dust  on  their  tracks  by  keeping  the  tracks  well  watered.  City  k  Sub. 
R.  Co.  r.  Savannah,  77  Ckt.  731,  4  Am.  St.  Rep.  106. 
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the  franchises  so  graiited  shall  be  destroyed  or  unreasonably  impaired,  or 
such  company  or  corporation  be  deprived  of  the  rights  of  constructing,  main- 
taining and  operating  such  railway  in  the  streets,  in  such  consent  or  grant 
named,  pursuant  to  the  terms  thereof." 

''After  any  city,  village  or  township  shall  have  consented,  as  in  this  act 
provided,  to  the  construction  and  maintaining  of  any  street  railway  therein 
or  granted  any  rights  or  privileges  to  any  such  company  and  such  consent 
and  grants  have  been  accepted  by  the  oompaay,  such  township,  city  or  village 
shall  not  revoke  such  consent  nor  deprive  the  company  of  the  ri^^ts  and 
privileges  so  conferred." 

The  ordinance  provides  as  follows :  "  Section  1.  On  and  after 
May  Ist,  1902,  no  street  car  or  cars  shall  be  operated  or  run  on 
any  street,  avenue  or  highway  in  the  city  of  Detroit,  unless  the 
same  be  equipped  with  air  or  electric  brakes."  Section  2  provides 
that  no  street  railway  company  nor  any  oflBcers  thereof  "  shall  run 
or  operate,  or  permit  to  be  run  or  operated,  any  car  upon  or  in  any 
street  or  avenue  in  said  city,  unless  the  same  is  equipped  with  air 
brakes."    Section  3  provides  the  penalty. 

h.  Regnlation  of  rates  of  fare. —  The  rates  of  fare  upon  street  surface  rail- 
roads are  usually  regulated  by  statute.  As  stated  by  Mr.  Nellis  in  his  work 
on  Street  Surface  Railroads,  p.  221:  "Although  by  its  charter  a  railroad 
corporation  is  given  power  to  fix  rates,  such  power  is  subject  to  change 
unless  clearly  stipulated  to  the  contrary.  But  neither  the  Legislature,  nor 
any  commission  acting  under  the  authority  of  the  Legislature  can  establith, 
arbitrarily  and  without  regard  to  justice  and  right,  a  tariff  of  rates  for  fares 
and  transportation  which  is  so  unreasonable  as  to  practically  destroy  the 
value  of  property  of  persons  engaged  in  the  carrying  business,  on  the  oos 
hand,  nor  so  exorbitant  and  extravagant  as  to  be  in  utter  disregard  of  the 
rights  of  the  public  for  the  use  of  such  transportation,  on  the  other.**  See 
also  cases  cited  in  connection  with  this  statement. 

The  Legislature  may  delegate  to  the  municipal  authorities  the  power, 
within  reasonable  limits,  to  fix  the  rates  of  fare  and  to  adopt  and  c&fbree 
ordinances  in  respect  thereto,  although  general  statutes  exist  upon  the  same 
subject.  Railroad  Co.  r.  Ryan,  56  Ark.  248,  19  S.  W.  839;  Indiaaapolis  ff. 
Navin,  150  Ind.  144,  47  N.  E.  526,  41  L.  R.  A.  840  (sustaining  an  ordiasaee 
for  a  three  cent  fare) ;  Forman  v.  New  Orleans  Jb  C.  R.  Co.,  40  Ijk  Ann.  441, 
4  So.  246;  Sternberg  r.  State,  36  Kebr.  307,  54  N.  W.  563,  19  L.  R.  A.  570; 
Ellis  V.  Milwaukee  City  Ry.  Co.,  67  Wis.  135,  30  N.  W.  218,  58  Ant  Rflf. 
858. 

The  rights  and  franchises  of  a  street  railway  company  are  not  destroyed 
or  unreasonably  impaired  by  a  city  ordinanoe  requiring  it  to  seU  tickets  to 
$Xi  persons  applying  tiitrefor  on  each  of  its  cars,  and  to  be  good  lor  tiaas- 
portation  over  its  entire  routs  or  any  portion  thereof  travelsd  coiitinnoq^y 
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Counsel  for  the  defense  introduced  testimony  tending  to  show 
that  it  had  several  hundred  cars  in  the  city,  and  that  it  would 
cost  $350,000  to  equip  them  with  the  prescribed  brakes ;  that  many 
of  such  cars  were  single-truck  cars ;  that  it  was  replacing  those  as 
rapidly  as  it  could  consistently  with  double-truck  cars ;  that,  while 
said  brakes  would  be  useful  upon  large  suburban  cars,  which 
make  few  stops,  they  are  not  well  adapted  to  use  upon  cars  which 
make  frequent  stops,  such  as  cars  run  upon  city  lines  exclusively, 
or  to  small  single-truck  cars ;  that  all  cars  are  equipped  with  suffi- 
cient hand  brakes,  and  that  they  cannot  be  safely  dispensed  with ; 
that  they  are  more  certain  in  their  action  than  the  brakes  pre- 
scribed, and  consequently  safer;  that  their  average  efficiency  is 
greater,  and  that  no  city  is  known  to  have  all  of  its  railroad  cars 
equipped  with  air  or  electric  brakes ;  that  such  brakes  are  in  an 
experimental  stage ;  that  they  have  been  repeatedly  tried  and  dis- 
carded in  cities ;  and  that,  if  used,  they  .increase  the  danger  of 

either  way  between  certain  hourB,  at  the  rate  of  eight  tickets  for  twenty-five 
cents.  Such  an  ordinance  may  provide  for  its  enforcement  by  making  each 
day's  neglect  to  comply  therewith  an  offense  punishable  by  fine,  and  authoriz- 
ing the  collection  of  such  a  fine  in  an  action  at  law.  City  of  Detroit  v.  Ft. 
Wayne  k  Belle  Isle  Ry.  Co.,  95  Mich.  456,  64  N.  W.  958,  35  Am.  St.  Rep. 
580;  Stembuigh  r.  SUte,  36  Nebr.  307,  54  N.  W.  653,  19  L.  R.  A.  570. 

i  fiequirtments  as  to  tmployeea. —  The  passage  of  an  ordinance  requiring 
a  street  car  company  to  put  "a  driver  and  a  conductor"  on  each  car  is  a 
proper  exercise  of  the  city's  police  power,  and  is  not  an  impairment  of  the 
company's  rights,  not  being  unreasonable  or  oppressive.  South  Covington, 
etc,  Ry.  Co.  V.  Berry,  93  Ky.  43,  18  S.  W.  1026,  40  Am.  St.  Rep.  161,  15 
L.  R.  A.  604  (in  this  case  the  city  charter  gave  the  city  council  power  to 
pass  all  ordinances  necessary  for  the  due  administration  of  justice  and  the 
better  government  thereof^  and  to  cause  the  removal  or  abatement  of  any 
nuisance) ;  State  «.  InhabiUnU  of  Trenton,  63  N.  J.  L.  132,  20  Atl.  1076, 
11  L.  R.  A.  410. 

In  the  case  of  Brooklyn  Croestown  R.  Co.  r.  City  of  Brooklyn,  37  Hun 
(K.  Y.),  413,  it  was  held  that  a  city  ordinance  requiring  both  a  driver  and 
a  conductor  upon  a  horse  car  was  invalid  since  the  city  had  no  power  to 
enact  such  an  ordinance,  the  Legislature  having  reserved  to  itself  the  power 
to  regulate  such  matters.  In  the  case  of  State  ex  rel.  Columbia  Elec.  St. 
Ry.  Co.  V.  Sloan,  6  Am.  Electl.  Cas.  57,  48  S.  C.  21,  25  S.  E.  898,  it  was 
held  that  under  a  statute  giving  the  municipal  authorities  of  a  city  power 
to  make  all  such  ordinances  relative  to  streets  as  they  may  think  proper 
•nd  necessary,  such  authorities  had  power  to  require  that  electric  street  can 
ihoold  not  be  run  without  eonductors. 
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accident^  both  by  reason  of  the  uncertainty  of  their  action  when 
an  attempt  is  made  to  use  them,  and  the  uncertainty  in  the  minds 
of  motormen  which  brake  had  better  be  used  in  cases  of  emer- 
gency. There  was  testimony  offered  in  opposition.  The  object 
of  this  ordinance  is  to  compel  the  equipment  of  street  cars  with 
the  means  of  stopping  with  certainty  and  expedition.  We  may 
take  judicial  notice  that  this  is  desirable,  for  we  are  judicially 
cognizant  of  the  fact  that  the  use  of  street  cars  is  necessarily  at- 
tended by  imminent  danger  to  citizens  who  are  upon  the  highway, 
as  well  as  passengers.  It  is  contended  that  this  ordinance  is  in- 
valid — '  first,  because  it  can  be  said  not  to  provide  for  brakes  which 
will  tend  to  lessen  danger;  second,  because  its  enforcement  will 
require  an  outlay  large  in  comparison  with  the  benefits  which 
would  result  from  the  use  of  such  brakes  as  are  required  by  it.  A 
large  amount  of  testimony  was  taken  upon  both  these  questions, 
and  this  was  passed  upon  by  the  trial  judge,  who  has  held  the 
ordinance  valid. 

It  is  past  controversy  that  the  city  may  regulate  the  conduct  of 
defendant's  business  to  the  extent  of  requiring  reasonable  safe- 
guards against  danger.  Nellis  Surface  Roads,  pp.  206,  219 ;  City 
V.  Michigan  Traction  Co.,  126  Mich.  625,  86  N.  W.  130;  Detroit 
V.  Railway  Co.,  184  U.  S.  368,  22  Sup.  Ct.  410,  46  L.  Ed.  592; 
L.  8.  &  M.  8.  R.  Co.  V.  Ohio,  173  U.  S.  285,  19  Sup.  Ct  465, 
43  L.  Ed.  702;  Chicago  &  A.  R.  Co.  v.  Carlinville,  200  HI.  314,  65 
N.  E.  730,  60  L.  R.  A.  394;  and  other  cases  cited  in  briefs  of  coun- 
sel. Many  regulations  are  permissible,  although  in  all  or  most 
instances  they  involve  some  limitation  on  the  liberty  or  burden 
upon  the  property  of  individuals.  Sanitary  regulations  are  com- 
mon, including  the  abolition  of  slaughter-houses  and  other  noxious 
places,  and  restrictions  upon  burrial.  Protection  against  fire  and 
danger  from  explosions,  the  use  of  highways  and  speed  of  vehicles, 
the  regulation  of  occupations,  buildings,  etc.,  are  among  the  many 
instances  where  municipal  action  is  upheld.  An  ordinance,  which 
on  its  face  shows  that  such  end  was  in  contemplation,  will  ordin- 
arily be  presumed  to  be  valid.  See  21  Aul  &  Eng.  Encyc.  of  Law, 
978,  and  cases  cited;  Booth  Street  Ry.  Law,  §  224;  Oooley  Const 
Lim.  (6th  ed.)  241,  note;  Nellis  Surface  Roads,  215.  Not  only 
will  the  burden  of  proof  be  upon  one  who  attacks  its  validity,  but 
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the  discretion  of  the  council  will  not  be  interfered  with  upon  light 
grounds,  or  where  the  regulation  can  fairly  be  said  to  tend  toward 
a  better  and  safer  condition. 

The  ordinance  in  question  punishes  the  operation  of  a  car  not 
equipped  with  air  or  electric  brakes.  This  ordinance  is  in  har- 
mony with  the  statute  (Comp.  Laws,  §  6280),  which  for  many 
years  has  required  the  equipment  of  steam  passenger  cars  with  air 
brakes.  Before  we  should  say  that  a  similar  requirement  as  to 
street  cars  is  imreasonable,  and,  therefore,  invalid,  it  should  be 
made  to  appear  clearly  either  that  there  is  no  necessity  for  a  more 
efficient  brake  than  a  hand  brake  upon  street  cars,  or  that  neither 
an  air  nor  an  electric  brake  would  be  such ;  and  if,  as  is  contended, 
and  apparently  conceded,  the  hand  brake  is  not  to  be  dispensed 
with,  it  would  be  necessary  to  show  that  a  car  equipped  with  both 
would  not  be  safer  than  with  the  hand  brake  alone. 

Counsel  urge  that  the  uncontradicted  evidence  shows  that  this 
ordinance  is  unreasonabla  We  think  not,  and,  if  it  might  be 
said  that  a  preponderance  of  the  oral  testimony  supports  that  view, 
we  think  that  would  be  insufficient  to  justify  us  in  nullifying  the 
ordinance.  We  may  take  judicial  notice  that  atmospheric  or 
vacuum  brakes  are  in  general  use  on  passenger  trains,  that  they  are 
common  upon  freight  cars  and  trains,  and  that  they  are  rarely 
ineffective.  The  record  shows  that  they  are  in  use  on  electric  cars 
of  the  larger  type,  both  on  suburban  Unee  and  on  city  roads.  If 
they  were  not,  it  is  patent  that  they  could  be ;  and,  while  counsel 
contend  that  they  could  not  be  applied  to  small  cars,  it  has  not 
been  satisfactorily  proven.  It  is  not  improbable  that  the  exact 
device  used  on  large  cars  might  not  be  adapted  to  use  on  a  small 
one  (especially  where  but  one  set  of  trucks  is  used)  without  some 
modification ;  but  that  is  not  shown  to  be  mechanically  difficult, 
and  every  one  knows  that  such  problems  are  being  solved  daily  in 
the  realm  of  mechanics.  Moreover,  there  is  proof  that  one  or 
more  small  cars  have  been  equipped  and  successfully  run  with 
them.  The  validity  of  an  ordinance  cannot  be  made  to  depend 
upon  what  a  trial  judge,  a  justice  of  the  peace,  or  a  jury  may 
conclude  from  the  testimony  and  opinions  of  such  witnesses  as  may 
happen  to  be  brought  into  court  in  the  first  case  that  arises,  where, 
as  in  this  case,  its  provisions,  when  viewed  in  the  light  of  facts. 
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of  which  the  courts  may  take  judicial  notice,  are  reasonable,  and 
clearly  within  the  discretion  of  the  council,  either  by  virtue  of  a 
reserved  power  resting  in  contract,  or  the  police  power. 

We  do  not  feel  called  upon  to  say  much  about  the  claim  that 
this  ordinance  should  be  held  invalid  upon  the  groimd  that  it  will 
require  a  large  outlay,  or  that  it  takes  property  without  due  proc- 
ess of  law.  It  is  too  well  settled  that  the  State  or  city  may  en- 
force regulations  clearly  looking  to  the  safety  of  the  public,  and 
reasonably  adapted  to  such  end  to  make  it  necessary.  All  prop- 
erty is  held  subject  to  the  exercise  of  the  police  power.  See 
Carthage  v.  Frederick,  122  K  Y.  268,  25  K  E.  480,  10  L.  R  A. 
178,  19  Am.  St.  Rep.  490;  Attorney-General  v.  Jochim,  99  Mich. 
371,  58  N.  E.  611,  23  L.  R.  A.  699,  41  Am.  St  Rep.  606.  In 
Gooley  Const.  Lim.  708,  it  is  said : 

"All  contracts  and  all  rights,  it  is  declared,  are  subject  to  this  [police] 
power,  and  not  only  may  regulations  which  affect  them  be  established  by 
the  State,  but  all  such  regulations  must  be  subject  to  change  from  time 
to  time,  as  the  general  well-being  of  the  community  may  require,  or  as  dr- 
c\imstances  may  change,  or  as  experience  may  demonstrate  the  necessity." 

See  cases  cited  in  note  to  last  authority.  It  has  been  urged  that 
the  proof  shows  that  a  light  car  can  be  as  effectively  handled  and 
controlled  by  hand  as  by  power  brakes,  and  there  is  proof  to  that 
effect,  and  also  that  electric  or  air  brakes  are  less  reliable  than  hand 
brakes  on  such  cars.  This  point  is  covered  by  what  has  heen  said. 
If  the  air  brake  or  electric  brake  is  more  liable  to  get  out  of  repair, 
and  there  is  difficulty  in  stopping  the  car  at  a  given  point,  it  is  not 
shown  that  proper  supervision  would  not  assure  effective  brakes 
at  all  times,  and  that  the  employment  of  skilled  or  experienced 
motormen  would  not  overcome  the  latter  difficulty.  But,  if  not, 
the  evidence  as  well  as  common  experience  shows  that  a  power 
brake  is  quicker  in  its  action,  and  in  emergencies  where  human  life 
is  involved  in  delay  expeditious  stopping  of  a  car  should  not 
yield  to  possible  inconvenience  in  the  matter  of  stopping  places. 

It  is  also  said  that  the  ordinance  is  invalid  even  if  air  brakes 
can  be  said  to  be  effective,  because  it  does  not  designate  between 
air  and  electric  brakes,  which  last  are  said  to  be  clearly  shown  to 
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be  ineflfectiva  We  think  there  is  no  force  in  this  point.  It  is  not 
to  be  presumed  that  any  one  will  tise  the  latter  under  such  cir- 
cumstances.   Defendant  certainly  is  not  required  to. 

The  conviction  is  affirmed. 

MooBEy  Cabpentee,  and  Gbant,  JJ.,  concurred. 

MoirrooMEBY,  J.  (concurring). 

It  is  the  contention  of  defendant  that  the  ordinance  in  question 
is  unreasonable,  and  that  for  this  reason  it  should  not  be  enforced. 
That  there  is  a  limitation  upon  the  power  of  a  municipal  legis- 
lative body,  which  the  courts  have  the  right  to  enforce,  and  that 
an  ordinance  which  is  unreasonable  in  its  terms  is  beyond  the 
power  of  such  l^slative  body  to  enact,  is  well  settled.  There 
can  be  no  doubt,  either,  that  where,  upon  the  face  of  the  ordinance^ 
it  is  shown  to  be  unreasonable,  the  question  which  the  courts  have 
to  determine  becomes  purely  a  question  of  law.  But  that  is  not 
this  case.  In  the  present  case  the  contention  is  that  the  ordinance 
is  unreasonable,  as  shown  by  the  testimony  of  the  facts  and  cir- 
cumstances; in  other  words,  that,  although  the  court  would  not 
be  able  to  say  on  the  face  of  the  ordinance  that  it  is  unreason- 
able, yet  because  of  the  existence  of  certain  facts,  which  it  is 
claimed  the  testimony  establishes  in  the  case,  the  court  should 
hold  that  the  ordinance  is  imreasonable.  These  facts  are  not  facts 
of  which  the  court  can  take  judicial  notice,  but  are  facts  claimed 
to  be  proven  in  the  case,  and  the  question  is,  who  is  to  determine 
these  facts?  It  may  be  conceded  that  the  authorities  are  not 
agreed  upon  the  question,  and  it  becomes  necessary  to  look  some* 
what  to  the  reason  of  the  rule. 

The  rule  is  stated  in  Dillon  Municipal  corporation,  §  327, 
as  follows :  "  Whether  the  ordinance  be  reasonable  and  consistent 
with  the  law  or  not  is  a  question  for  the  court,  and  not  the  jury, 
and  evidence  to  the  latter  on  this  subject  is  inadmissible.  But 
in  determining  this  question  the  court  will  have  regard  to  all  the 
circumstances  of  the  particular  city  or  corporation,  and  the  ob- 
ject sought  to  be  attained,  and  the  necessity  which  exists  for  the 
ordinance.'^  This  statement  of  the  law  is  strictly  accurate  if  it  be 
limited  to  cases  in  which  the  question  depends  upon  facts  of  which 
the  court  may  take  judicial  cognizance.    But  there  are  cases  which 
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go  further^  and  hold  that^  where  the  question  of  reasonableness 
depends  upon  facts,  while  it  may  be  competent  for  the  court  to 
take  testimony  as  to  these  facts,  and  to  take  into  consideration  the 
validity  of  the  ordinance,  the  question  is  in  no  case  a  question  for 
the  jury ;  in  other  words,  that  it  is  to  be  determined  as  a  question 
of  law,  and  not  as  a  question  of  fact.  One  of  the  strongest  cases 
supporting  this  view  is  that  of  Illinois  Cent,  R.  Co.  v.  Whittemore, 
43  111.  420,  92  Am.  Dec.  138.  In  that  case  it  was  said :  "  It  was 
proper  to  admit  testimony,  as  was  done;  but  either  with  or  with- 
out this  testimony  it  was  for  the  court  to  say  whether  the  regulation 
was  reasonable,  and,  therefore,  obligatory  upon  the  passengers. 
The  necessity  of  holding  this  to  be  a  question  of  law,  and,  there- 
fore, within  the  province  of  the  court  to  settle,  is  apparent  from 
the  consideration  that  it  is  only  by  so  holding  that  fixed  and  per- 
manent regulations  can  be  established.  If  this  question  is  to  be 
left  to  juries,  one  rule  would  be  applied  by  them  to-day  and  an- 
other to-morrow.  In  one  trial  a  railway  would  be  held  liable,  and 
in  another,  presenting  the  same  question,  not  liable.  Neither  the 
companies  nor  passengers  would  know  their  rights  or  their  obli- 
gations." The  reason  assigned  in  this  opinion  appears  to  be  the 
one  upon  which  the  rule  rests  so  far  as  it  has  been  adopted^  viz., 
the  idea  that  when,  in  a  particular  case,  an  ordinance  is  deter- 
mined to  be  unreasonable,  that  determination  will  control  in  all 
future  cases  that  may  arise  imder  the  ordinance,  whether  the  ques- 
tion arises  between  the  same  parties  or  not.  If  the  reason  of  the 
rule  fails,  the  rule  should  fail.  It  is  certainly  anomalous  to  hold 
that  A.  may  be  concluded  in  a  proceeding  between  B.  and  C,  to 
which  A.  is  not  a  party,  when  that  judgment  rests  upon  a  deter- 
mination by  some  one  of  a  question  of  fact  The  whole  realm  of 
adjudicated  cases  may  be  searched  in  vain  for  another  instance  of 
this  character.  The  very  reason  upon  which  the  rule  rests  re- 
futes the  rula  So  far  from  its  being  true  that  in  a  proceeding 
depending  upon  a  question  of  fact  future  litigants  should  be  finally 
tjoncluded,  the  exact  reverse  is  true,  and  an  ordinance  which  may 
be  declared  upon  a  certain  state  of  facts  proven  to  the  court  or 
jury  to  be  invalid  in  a  proceeding  depending  between  A.  and  B. 
in  which  there  may  be  involved  a  trifling  amount,  cannot  be  held 
to  conclude  C,  who  may  have  vested  rights  to  the  amount  of 
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thousands  of  millions  of  dollars.  To  illustrate:  Suppose  in  an 
action  between  third  parties  it  had  been  determined  that  the  orig- 
inal franchise  granted  to  this  defendant  was  invalid  as  wholly 
mireasonable,  can  the  vested  rights  of  this  corporation  be  said  to 
have  been  divested  in  a  proceeding  to  which  it  was  not  a  party  ? 
Such  a  proposition  shocks  the  sense  of  justice,  and  fortunately  we 
are  not  vrithout  authorities  which  have  a  direct  bearing  upon  this 
question. 

In  the  case  of  Pennsylvania  B.  Co.  v.  Jersey  City,  47  N.  J.  L* 
286,  a  proceeding  was  commenced  for  the  purpose  of  having  an 
ordinance  of  the  city  declared  invalid  as  imreasonable,  and  it  waa 
said: 

"This  proceeding  in  error  seeks  the  aboUtion  of  this  ordinance  in  ioio, 
and,  as  a  whole,  it  is  plainly  not  open  to  the  imputation  of  unreasonableness. 
Its  scope  is  to  put  upon  a  proper  footing  the  use  of  railroad  trains  within 
the  municipal  bounds,  and  there  is  no  pretense  that  it  presses  unduly  upon 
any  of  such  companies,  except  that  it  harasses  the  plaintiff  in  error  in 
passing  its  numerous  trains  across  three  certain  streets  near  its  terminal 
depot.  But,  conceding  this  allegation  to  be  true,  that  the  business  of  th« 
plaintiff  in  error  at  this  particular  locality  is  by  that  ordinance  unreason- 
ably embarrassed  and  burthened,  such  a  vice  in  the  by-laws  would  not  render 
it  generaUy,  but  only  specially,  inefficacious;  that  is,  the  court  would  not 
Tacate  the  entire  ordinance,  but  merely  refuse  to  put  it  in  effect  in  that 
part  of  it  that  was  thus  unreasonable." 

And  a  somewhat  analogous  question  has  arisen  in  the  Federal 
courta.  As  is  well  understood,  the  Federal  courts  have  held  that 
under  the  Fourteenth  Amendment  a  statute  of  a  State  r^ulating 
freight  or  passenger  charges  may,  if  it  be  unreasonable  in  its 
terms,  be  held  unconstitutional  and  void  in  its  application  to  a 
particular  casa  But  the  Federal  Supreme  Court  has  held,  as  we 
shall  see,  that  the  determination  of  this  question  in  a  particular 
case  does  not  conclude  the  question  for  all  time  as  between  parties 
standing  in  a  different  relation  to  the  public  authorities.  This  is 
wen  illustrated  in  the  case  of  Smyth  v.  Ames,  169  TJ.  S.  466,  18 
Sup.  Ct.  418,  42  L.  Ed.  819.  That  was  a  case  in  chancery,  and 
the  question  of  the  reasonableness  of  the  statute  as  applied  to  the 
complainant  was  determined  upon  a  full  review  of  all  the  facta 
of  the  case.  It  was  held  that  the  statute,  as  applied  to  these  con- 
ditions,  was  unreasonable.    But  it  is  significant  that  in  the  very 
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case  the  court  fully  approve  of  the  provision  in  the  decree  of  the 
Circuit  Court  that  the  defendants,  members  of  the  board  of  trans^ 
portation,  might,  "  Avhen  the  circumstances  have  changed  so  that 
the  rates  fixed  in  said  act  of  1893  [Acts  Nebr.  1893,  p.  164, 
chap.  24]  shall  yield  to  the  said  companies  reasonable  compensa- 
tion for  the  services  aforesaid,"  apply  to  the  court  by  bill  or  other- 
wise, as  they  may  be  advised,  for  a  further  order  in  that  behalf. 
If,  then,  it  is  possible  that,  as  between  the  same  parties  who  have 
litigated  the  reasonableness  of  a  statute  (or  ordinance),  the  ques- 
tion may  again  be  opened  as  a  question  of  fact,  how  much  more 
may  it  be  said  that,  as  between  strangers  to  that  litigation,  the 
judgment  depending  upon  a  question  of  fact  has  not  concluded 
them?  In  the  case  of  Brooklyn  Crosstown  R.  Co.  v.  City  of 
Brooklyn,  37  Hun,  416,  it  was  said : 

"The  validity  of  every  ordinance  or  by-law  of  a  corporation  which  ii  not 
passed  in  strict  compliance  with  statutory  delegation  of  power  depends  upon 
its  reasonableness,  *  *  *  and  hence  that  point  [the  reasonableness  of  the 
ordinance]  was  a  proper  subject  for  judicial  examination  as  a  question  of 
fact." 

If,  then,  there  is  involved  in  the  case  a  question  of  fact,  hxyw 
shall  that  question  be  determined  ?  As  I  have  endeavored  to  aho^ 
the  reason  assigned  by  some  of  the  authorities  why  it  should  not  be 
a  question  for  the  jury  is  a  wholly  insufficient  one.  Worse  than 
that,  it  is  a  false  reason,  which  leads  to  erroneous  and  unjust  re- 
sults. We  are  not  wanting,  however,  in  authority  which  sustains 
the  rule  which  I  have  foreshadowed.  In  Clason  v.  City  of  Mil- 
waukee, 30  Wis.  316,  it  was  said :  "  It  is  impossible  for  the  court 
to  determine  whether  or  not  the  ordinance  is  reasonable  and 
proper,  in  view  of  the  object  sought  to  be  accomplished,  without 
some  evidence  upon  the  subject.  And  we  cannot  see  that  it  is  a 
violation  of  any  principle  to  submit  these  questions  of  fact  to  a 
jury  as  in  other  cases."  This  case  was  followed  by  the  case  of 
City  of  Austin  v.  Cemetery  Assn.,  87  Tex.  330,  28  S.  W.  628,  47 
Am.  St.  Rep.  114,  in  which  it  was  held  that  it  is  incumbent  upon 
a  party  who  alleges  the  invalidity  of  an  ordinance  as  imreasonable 
to  aver  and  prove  the  facts  which  make  it  so ;  that,  if  the  facts  be 
controverted,  they  must  be  determined  by  the  jury;  but  that 
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whether  the  facts  relied  upon  show  the  ordinance  to  be  unreason- 
able or  not  is  a  question  for  the  court.  So,  in  State  v.  Boardman, 
93  Me.  73,  44  Atl.  118,  46  L.  R  A.  750,  it  was  said: 

"It  is  true  that  the  questitm  of  the  reasonableness  of  a  bj-law  is  for  the 
determination  of  the  court,  and  this  conclusion  does  not  take  away  from 
the  court  the  determination  of  the  question.  Certain  facts  will  have  to 
be  passed  upon  bj  the  jurj.  But  the  standard  upon  the  question  of  the 
reasonableness  or  otherwise  of  the  bj-law  is  established  bj  the  court.'' 

In  Chicago  &  Grand  Trunk  Ry.  Co.  v.  Wellman,  143  TJ.  S.  339, 
12  Sup.  Ct.  400,  36  L.  Ed.  176,  the  question  of  the  reasonableness 
of  a  statute  fixing  the  maximum  rate  at  two  cents  per  mile  was 
involved.    It  was  said : 

**  If  the  validit J  of  such  a  law  in  its  application  to  a  particular  company 
depends  upon  a  question  of  fact  as  to  its  effect  upon  the  earnings,  may  not 
the  court  properly  leave  that  question  to  the  jury,  and  decline  to  assume 
that  the  effect  is  as  claimed.  There  can  be  but  one  answer  to  these  questions." 

The  invalidity  of  the  ordinance  in  the  present  case  depended 
upon  the  ability  of  the  defendant  to  establish  certain  facts.  This  it 
undertook  to  do.  The  case  was  tried  without  a  jury.  The  trial 
judge,  however,  stood  in  the  position  of  a  jury.  Ho  found  as  a 
fact  that  the  ordinance  was  not  imreasonable.  It  was,  then,  within 
the  province  of  the  defendant's  counsel  to  call  for  more  specific 
finding  of  facts.  This  they  failed  to  do.  Doubtless  better  prac- 
tice would  have  been  to  have  had  a  specific  finding  upon  the  par- 
ticular facts  which  are  claimed  to  show  the  invalidity  of  the  ordi- 
nance. But  the  record  is  not  so  made  up.  In  my  view,  unless 
Tve  are  able  to  say  that  the  testimony  all  tends  in  one  direction, 
and  that  is  to  show  the  unreasonableness  of  the  ordinance,  the 
plaintiff  in  certiorari  has  not  put  itself  in  position  to  review  the 
decision  of  the  trial  judge.  As  I  do  not  find  the  testimony  all  one 
way,  I  think  the  judgment  should  be  affirmed. 
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Chauvin  v,  Detroit  United  Railway  Co. 

(Michigan  —  Supreme  Court.) 

Collision  with  Vehicle  Crossing  Track;  Dutt  to  Look  and  Listbn.i — 
The  plaintiff's  team  in  crossing  the  track  of  the  defendant  was  struck 
by  a  street  car,  one  of  the  horses  was  killed  and  the  plaintiff  himself 
was  injured.  Before  crossing  the  tracks  he  looked  both  ways  and  saw 
cars  approaching  on  each  track,  one  at  a  distance  of  about  a  block 
and  the  other  at  a  distance  of  about  two  blocks.  He  looked  a  second 
time  before  driving  upon  the  first  track,  but  was  struck  by  a  car  upon 
the  second  track  as  he  drove  upon  it.  It  was  held  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law  in  failing 
to  look  a  second  time  before  reaching  the  second  track,  and  to  endeavor 
to  avoid  the  car  on  that  track  by  stopping  upon,  or  attempting  to  back 
from  the  first  track. 

Ebbob  brought  by  defendant  from  judgment  for  plaintiff.    Decided  November 
17,  1903.    Reported  (Mich.),  97  N.  £.  160. 

Brennan,  Donnelly  &  Van  De  Mark,  for  appellant 

Seth  E.  Engle,  for  appellee. 

Opinion  by  Hooker,  C.  J. 

The  plaintiflf's  team  was  struck  by  defendant's  street  car,  and 
one  of  bis  horses  was  kiUed,  and  he  was  injured.  The  collision 
occurred  about  7  o'clock  in  the  evening  of  October  28th,  after 
dark.  The  only  question  raised  by  this  record  is  whether  the 
court  should  have  directed  a  verdict  upon  the  ground  of  contribu- 
tory negligence. 

The  plaintiff  testified  that  he  was  driving  upon  Jefferson  ave- 
nue, and  had  occasion  to  cross  the  double  track  of  the  railroad ; 
that,  before  turning  to  cross,  he  looked  both  ways  for  the  cars, 
and  saw  them  both;  that  the  one  going  from  the  city  was  ap- 

1.  The  cases  reported  in  this  series  relating  to  the  duty  to  look  and  listen 
before  crossing  a  street  railway  track  are  cited  in  the  note  to  Chicago  City 
Ry.  V,  CDonnell,  ante,  p.  172.  See  also  monographic  note  on  "  Duty  to  look 
and  listen/'  1  St.  Ry.  Rep.  p.  667.  As  to  contributory  negligence  in  driring 
upon  or  across  street  railway  tracks  without  looking  or  listening,  tee  Nellis 
Street  Railroad  Accident  Law,  pp.  353-368. 
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proaching  on  the  track  next  him,  and  was  about  one  block  distant ; 
the  one  going  toward  the  city  was  approaching  him,  and  was  about 
two  blocks  distant;  that  he  turned  to  cross  diagonally,  but  waa 
struck  by  the  latter.  It  is  fairly  inferable  from  his  testimony  that 
as  he  drove  upon  the  tracks  he  looked  again,  first  for  the  east-bound 
car,  which  was  the  nearer,  and  then  for  the  west-bound  car,  when 
he  saw  that  it  was  about  to  strike  him,  and  the  collisioi;i  happened 
at  once.  There  was  evidence  that  the  car  was  running  very  fast^ 
and  testimony  tending  to  show  that  no  effort  was  made  to  stop  it. 
In  deciding  this  question,  the  testimony  most  favorable  to  the 
plaintiff  must  be  assumed  to  be  true. 

Defendant's  counsel  claim  that  it  is  conclusively  shown  that 
the  plaintiff  was  negligent,  because  he  drove  upon  the  second  tract 
before  looking  a  second  time,  and  that,  under  the  decisions  of  this 
court,  one  who  does  not  look  immediately  before  going  upon  a 
railroad  track  is  negligent;  citing  Doherty  v.  Railway  Co.,  118 
Mich.  209,  76  N.  W.  377,  80  N.  W.  36;  Merritt  v,  Foote,  128 
Mich.  367,  87  N.  W.  262 ;  McCaHhy  v.  Railway  Co.,  120  Mich. 
400,  79  N.  W.  631 ;  McOee  v.  Railway  Co.,  102  Mich.  107,  60 
N.  W.  293,  26  L.  R.  A.  300,  47  Am.  St.  Rep.  507;  Borschall  v. 
Railway  Co.,  115  Mich.  473,  73  N.  W.  551 ;  Hine  v.  Railway  Co., 
115  Mich.  204,  73  N.  W.  116.  It  is  true  that  in  some  cases  the 
negligence  of  a  plaintiff  has  been  clearly  and  conclusively  shown. 
We  think  this  is  not  such  a  case.  The  use  of  cars  upon  highways 
does  not  deprive  persons  of  the  right  of  walking  and  driving.  They 
are  constructed  and  operated  upon  the  assumption  that  they  will 
be  driven  upon  and  over,  and  that  mutual  care  will  be  taken  to 
avoid  collisions.  Necessarily  the  driving  public  must  exercise 
some  judgment  in  relation  to  the  opportunity  to  cross  tracks,  es- 
pecially in  places  where  cars  are  always  in  sight ;  and,  as  we  have 
intimated  in  another  case,  if  one  were  to  be  always  chargeable 
with  n^ligence  for  driving  upon  a  track  when  an  approaching 
car  was  in  sights  there  are  places  where  he  could  never  cross  the 
track  without  being  negligent  When,  in  the  exercise  of  common 
prudence,  he  may  reasonably  think  there  is  time  to  cross  safely, 
he  is  not  chargeable  with  negligence.  In  this  case  two  cars  were 
in  sight,  one  and  two  blocks  away,  respectively.  Naturally  he 
would  look  for  the  most  danger  from  the  nearer.    Hence  he  may 
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have  looked  first  for  that,  as  he  turned  upon  the  track,  and  thai 
for  the  other.  It  may  be,  as  counsel  seem  to  contend,  that  he 
should  have  looked  soon  enough  to  see  vjrhere  the  car  was,  before 
driving  upon  the  second  track,  and  that  he  should  have  stopped 
upon,  or  attempted  to  back  from,  the  first  track,  in  the  face  of  the 
approaching  car  upon  the  track.  The  sequel  has  proved  that  he 
could  have  done  so,  because  that  car  was  stopped  before  it  got  to 
him,  but  it  would  not  ordinarily  be  a  safe  thing  to  do ;  and  we 
have  said  in  one  or  more  cases  that,  where  one  finds  himself  un- 
expectedly in  a  place  of  danger,  that  fact  bears  upon  the  question 
of  his  negligence  in  what  he  does  afterward,  where  he  was  not 
negligent  in  getting  into  the  danger.  If  it  is  true  that  it  was 
reasonable  for  him  to  believe  he  could  cross  safely,  he  was  not 
n^ligent  in  attempting  it.  We  cannot  tell  how  much  he  had  to 
fear  from  the  nearer  car,  nor  how  much  attention  he  felt  it  neces- 
sary to  give  to  it.  It  was  in  the  night,  when  the  rate  of  speed  of 
a  car  two  blocks  away  may  not  have  been  easily  determinable. 
Under  these  circumstances,  we  are  not  justified  in  saying  that  he 
was  necessarily  negligent  in  what  he  did.  It  was  a  proper  ques- 
tion for  the  jury.  The  case  is  within  the  rule  followed  in  the 
cases  of  Garrity  v.  Railway  Co.,  112  Mich.  369,  70  N.  W.  1018, 
37  L.  K.  A.  629 ;  Ryan  v.  Railway  Co.,  123  Mich.  697,  82  N.  W. 
278;  Morwti  v.  Railway  Co.,  124  Mich.  682,  83  N.  W.  606; 
Boettcher  v.  Railway  Co.  (Mich.),  91  N.  W.  125. 

The  judgment  is  aflSrmed.     The* other  justices  concurred. 


Philip  V.  Heraty. 

(Michigan  —  Supreme  Court.) 

1.  Injttbt  Caused  bt  Collision  of  Street  Cab  with  Railboad  Traitv  at 
Cbossino;  Duty  to  Stop  Befobk  Cbossino.i — The  plaintiff's  intestate 
was  a  yard  master  in  charge  of  a  train  of  freight  cars,  which  was 
being  backed  across  street  railway  tracks.  He  was  upon  the  first  car 
which  came  in  collision  with  the  street  car  at  the  crossing,  whereby 

1.  Right  of  way  of  steam  railroad  at  crossing.— A  steam  railroad,  by 
reason  of  the  momentum  of  its  trains  and  the  necessities  of  railroad  traffic, 
luw  the  right  of  way  and  precedence  at  a  highway  crossing.     Qalena,  etc, 
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he  was  thrown  from  the  car,  run  oyer  and  killed  by  his  own  train. 
There  was  testimony  to  the  effect  that  the  street  car  did  not  come  to 
a  full  stop  before  an  attempt  was  made  to  cross  the  track,  as  required 
by  the  statute  (Mich.  Comp.  Laws,  |  6464),  and  that  the  motorman 
did  not  make  sure  before  crossing  that  no  engine  or  cars  were  approach- 
ing, as  therein  required.  It  was  held  that  the  failure  of  the  motor- 
man  to  make  sure  that  no  engine  or  car  was  approaching  was  not  neg- 
ligence, regardless  of  the  circumstances  of  such  failure.  It  was  held 
for  the  jury  to  determine  whether  the  motorman  took  such  measures 
as  the  circumstances  required  to  ascertain  whether  a  train  was  ap- 
proaching. 
2.  Absence  op  Watchman  at  Steaic  Railboad  Cbossing. —  Opinion  evi- 
dence that  it  was  negligent  and  imsafe  to  back  a  train  across  a  street 
without  flagging,  in  the  absence  of  a  watchman,  is  not  conclusiye  upon 
the  question  of  the  contributory  negligence  of  the  decedent,  and  was 
properly  left  to  the  jury,  with  the  testimony  tending  to  show  an  ex- 
ceptionally dangerous  crossing.  The  negligence  of  the  railroad  company 
in  not  keeping  a  watchman  at  the  crossing  was  not  imputable  to  the 
decedent. 

EnoB  brought  by  defendants  from  judgment  in  fayor  of  plaintiff.    Decided 
January  12,  1904.    Reported  (Mich.),  97  N.  W.  963. 

T.  A.  E.  &  J.  C.  Weadock,  for  appellants. 

Frank  L.  Ediriborough  (De  Vere  Hall,  of  oounsel),  for  appellee* 

Opinion  by  Hookeb^  C.  J. 

The  defendants  were  receivers  of  a  street  railway  in  Bay  City, 
and  were  conducting  its  business  at  the  time  of  the  occurrence  of 
the  accident  which  is  the  subject  of  this  action.     The  plaintiff  is 

R.  Co.  r.  Dill,  22  111.  264;  Toledo,  etc.,  R.  Ck).  v,  Goddard,  23  Ind.  186;  Black 
r.  Burlington,  etc,  R.  Co.,  38  Iowa,  516;  Warner  r.  N.  Y.,  etc.,  R.  Co.,  44  N.  Y. 
465;  Pennsylvania  R.  Co.  v.  Goodman,  62  Pa.  St  329. 

The  same  character  or  degree  of  care  to  avoid  collisions  must  be  exercised 
by  those  operating  an  electric  car  along  a  public  highway,  in  crossing  a  steam 
railroad  which  has  only  the  right  to  operate  its  road  across  the  highway  at 
grade,  as  is  required  from  persons  driving  across  it  with  ordinary  vehicles, 
tnd  they  must  look  and  listen  for  approaching  trains,  and  stop,  if  necessary, 
and  yield  the  right  of  way.  N.  Y.  &  G.  L.  R.  Co.  t?.  New  Jersey  Elec.  R.  Co., 
60  N.  J.  L.  52,  37  Atl.  627,  38  L.  R.  A.  616.  It  is  negligence  to  run  a  street 
car  upon  a  railroad  crossing  without  first  stopping  and  looking  and  listening 
for  trains,  and  the  violation  by  a  motorman  of  a  city  ordinance  providing 

31 
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the  administratrix  of  one  George  Philip,  deceased,  and  is  alleged 
to  be  his  widow.  At  the  time  of  the  accident  George  Philip  was 
yardmaster  for  the  Grand  Trunk  Railway,  and  was  in  charge  of 
a  train  of  thirteen  freight  cars  which  was  being  backed  across  the 
street  railway  tracks  which  were  laid  along  William  street  The 
deceased  was  upon  the  first  car,  with  his  lantern  in  hand,  as  the 
train  was  backed  southward  toward  William  street,  which  car 
came  into  collision  with  a  street  car  npon  defendant's  road, 
whereby  he  was  thrown  from  the  car  and  run  over  and  killed  by 
his  own  train.  At  this  point  the  street  railway  was  crossed  by  two 
tracks  belonging  to  the  Grand  Trunk  Railway  Company  and  one 
owned  by  the  Michigan  Central  Railroad  Company,  and  there  is 
testimony  in  the  record  tending  to  show  that  the  middle  track, 
upon  which  deceased's  train  approached  the  crossing,  was  slightly 
lower  than  the  others  —  perhaps  two  inches  or  thereabouts.  The 
train  was  moving  at  the  rate  of  four  or  five  miles  an  hour,  and  the 
deceased  was  acting  as  lookout  upon  the  end  of  the  train.  The 
street  car  was  in  charge  of  a  conductor,  and  there  was  some  testi- 
mony to  the  effect  that  he  was  upon  the  front  platform  of  the  car, 
with  the  motorman,  when  the  collision  occurred.  Other  testimony 
indicated  that  he  was  in  the  car,  going  to  the  rear  platform,  at 
that  time.  There  is  testimony  that  the  street  car  did  not  come  to 
a  full  stop  before  an  attempt  was  made  to  cross  the  track.  There 
is  a  dispute  about  this,  however,  and  there  is  little  doubt  that  its 
speed  was  checked.  There  is  no  claim  that  either  the  conductor 
or  the  motorman  left  the  car  and  went  to  the  track  to  see  if  it 

that  street  cars  shall  oome  to  a  complete  stop  before  going  upon  a  railroad 
crossing  is  negligence.  Selma  St.  k  Sub.  Ry.  Ck).  r.  Owen,  132  Ala.  420,  31 
So.  698.  A  statute  providing  that  no  street  car  shall  cross  a  railroad  track 
at  grade  without  first  stopping,  and  that  an  employee  of  the  company  must 
go  ahead  to  ascertain  whether  the  way  is  clear,  and  that  the  car  shall  not 
cross  until  signaled  so  to  do  by  the  employee,  applies  to  a  railroad  crossing 
haying  gates  and  a  watchman.  Cincinnati  St.  Ry.  Co.  v,  Murray,  53  Ohio 
St  570,  42  N.  E.  596,  30  L.  R.  A.  508.  But  see  Richmond  r.  RaUroad  Co^ 
87  Mich.  374,  49  N.  W.  621. 

In  the  case  of  Cincinnati  St.  Ry.  Co.  v,  Murray,  supra,  it  was  held  thst, 
notwithstanding  a  failure  to  comply  with  a  statute  requiring  a  street  car  to 
stop  before  passing  over  a  railroad  crossing,  it  must  appear  that  the  injvay 
complained  of  was  directly  caused  by  the  company's  negligence. 
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would  be  safe  to  attempt  to  cross.  And  it  is  claimed  bj  the  de- 
fense that  the  testimony  shows  that  it  would  have  been  unsafe  for 
the  motorman  to  have  attempted  to  cross  while  the  conductor  was 
absent,  for  the  reason  that,  owing  to  the  nature  of  the  particular 
crossing,  the  trolley  was  liable  to  slip  off  from  the  wire,  and  in  such 
case  the  car  would  have  been  unable  to  proceed  imtil  the  con- 
ductor should  have  returned  and  replaced  it.  It  was  also  claimed 
that  it  would  have  been  useless  for  the  motorman  to  leave  his  car 
to  see  if  the  track  was  clear,  for,  had  he  done  so,  and  found  the 
track  apparently  clear,  by  the  time  he  could  have  returned  to  the 
car,  it  would  have  been  as  dangerous  to  cross  as  in  the  first  in- 
stance. The  evidence  showed  that  a  flagman  was  kept  at  this 
crossing  during  the  daytime  by  the  Grand  Trunk  Company,  but 
it  was  after  his  hours,  and  he  was  absent.  It  was  also  shown  that 
the  Michigan  Central  Company  was  in  the  habit  of  flagging  its 
trains  across  this  crossing,  but  that  the  Orand  Trunk  Company 
did  not  do  so.  The  steam  railroads  were  laid  along  Midland 
street,  and  at  the  comer  of  Williams  and  Midland  there  was  a 
building  that  obstructed  the  view  of  the  railroads  to  the  west,  and 
sometimes  a  car  was  left  on  the  siding  —  i.  e.,  the  first  track  — 
still  further  obstructing  the  view.  There  was  a  dispute  as  to 
whether  such  a  car  was  there  on  this  occasion.  There  was  some 
dispute  as  to  how  far  the  motorman  could  see  up  the  track,  which 
depended  somewhat  on  how  near  the  track  he  ran  his  car  before 
putting  on  the  current  to  cross.  After  getting  upon  the  track 
the  motorman  discovered  the  train,  and  reversed  his  motor,  but 
did  not  succeed  in  quite  clearing  the  car. 

Counsel  for  defendants'  most  comprehensive  point  is  that  the 
court  should  have  directed  a  verdict  for  the  defendants  for  the 
reasons,  first;  that  there  was  no  testimony  that  there  was  any  negli- 
gence in  the  management  of  the  street  car;  second,  that  the  un- 
disputed testimony  shows  that  the  Grand  Trunk  Railway  Company 
was  negligent  in  not  flagging  its  train  across  the  street,  by  stopping 
ity  and  sending  a  man  ahead  of  it,  to  see  that  the  crossing  was 
safe.  We  cannot  say  that  there  was  no  negligence  on  the  part 
of  the  street  car  men.  Aside  from  the  statute  (Comp.  Laws, 
§  6464)  which  requires  street  railway  companies  "  to  require  their 
drivers  to  bring  their  cars  to  a  full  stop,  before  going  upon  the 
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crossing  of  the  tracks  of  a  steam  railroad,  and  make  sure  that  no 
engine  or  cars  are  approaching,  before  they  proceed  to  go  upon 
the  same/'  it  was  necessary  for  the  crew  of  the  street  car,  in  this 
instance,  to  use  reasonable  care  in  approaching  and  crossing  this 
track.  We  do  not  agree  with  the  argument  of  the  plaintiff  that 
under  this  statute  the  failure  of  the  motorman  to  make  sure  that 
no  engine  or  car  was  approaching  was  negligence,  whatever  the 
circumstances  attending  his  failure,  and  the  court  could  not  say 
that  negligence  was  conclusively  shown,  for  the  reason  that  the 
fact  of  the  collision  shows  that  he  could  not  have  been  sure  that 
the  crossing  was  safe.  What  the  judge  did  was  to  leave  it  to  the 
jury  to  determine  whether  the  motorman  took  such  measures  as  the 
circumstances  required  to  ascertain  whether  a  train  was  approach- 
ing, leaving  to  them  the  determination  of  what  was  done,  as  ^weU 
as  what  was  reasonably  necessary  to  make  sure,  as  required  by 
law.  There  was  no  error  in  this,  and  defendants'  point  that  a 
verdict  should  have  been  directed  upon  that  ground  was  not  ■well 
taken. 

Upon  the  other  ground  the  court  instructed  the  jury: 

"  But,  even  though  the  employee  of  the  defendant  be  negligent,  in  order  for 
the  administratrix  to  recover,  the  deceased  himself,  who  was  injured  bj 
the  neglect,  if  there  was  neglect,  on  the  part  of  the  defendant,  must  also 
have  been  free  from  negligence;  in  other  words,  in  the  operation  of  his 
train,  of  which  he  had  charge,  it  was  his  duty  to  comply  with  the  rules 
and  regulations  under  which  he  was  acting,  and  to  act  with  such  care  and 
caution  as  a  prudent  man  would  imder  like  circumstances.  In  running  his 
train  down  to  cross  the  tracks  he  should  run  it  with  care,  and  with  such 
method  and  system  as  would  be  best  calculated  to  avoid  accident.  He 
must  comply  with  the  rules  and  regulations  of  his  road,  and  the  man  must 
not  be  negligent  and  careless,  and  thereby  contribute  toward  the  accident 
and  injury  which  followed.  If  he  himself,  as  the  law  says,  contributed  to 
the  injury  or  accident  by  fault  or  carelessness  on  his  own  part,  that  would 
prohibit  his  administratrix  from  recovering,  because,  where  both  parties 
contribute  to  an  injury,  the  law  leaves  them  both  to  suffer  the  consequencea, 
whatever  they  may  be,  and  neither  one  has  a  remedy  against  the  other.  Bui 
if  he  was  handling  his  train  in  a  cautious,  careful,  and  approved  manner, 
and  with  no  violation  of  the  rules  of  good  judgment  and  care  —  such  aa 
should  be  exercised  by  him  under  the  circumstances  —  then  he  would  be 
free  from  negligence  himself,  and,  if  the  defendant's  agent's  negligence  brou|^t 
about  the  accident,  the  defendant  is  liable." 
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Counsel  offered  the  following  request: 

"  If  the  Grand  Trunk  Railway  Company  waa  n«gligMit  in  baoking  or  push- 
ing its  cars  across  the  track,  at  the  time  in  question,  without  either  station- 
ing a  flagman  there,  or  leaving  a  man  to  flag  the  crossing  lor  the  cars  in 
question,  then  plaintiff  cannot  recover." 

The  court  gave  this,  but  added  to  it  the  following  qualifica- 
tion, viz.: 

'*  If  he  had  anyUiing  to  do  with  or  c<mtrol  over  the  matter,  and  he  was 
negligent  in  the  matter,  there  would  be  no  recovery  in  this  case." 

Counsel  claim  that  it  was  shown,  and  not  contradicted,  that  the 
only  safe  waj  to  operate  a  train  across  that  street  would  be  to 
bring  it  to  a  full  stop  and  flag  the  crossing.  If  this  were  so,  and 
it  conclusively  appeared  that  deceased  had  full  control  of  and 
responsibility  for  the  management  of  the  train,  as  is  stated  in  de- 
fendants' brief  and  the  charge  of  the  court,  and  not  denied  in 
plaintiff's  brief  so  far  as  we  can  discover,  such  negligence  would 
be  his,  and  it  is  possible  that  a  verdict  should  in  such  case  have 
been  directed.  There  was  opinion  evidence  from  several  witnesses, 
not  objected  to,  that  it  was  negligent  and  unsafe  to  back  the  train 
across  the  street  without  flagging,  in  the  absence  of  a  watchman:; 
but  we  think  these  opinions  were  not  conclusive  of  the  question, 
and  were  properly  left  to  the  jury,  with  the  testimony  tending  to 
show  an  exceptionally  dangerous  crossing.  Freeman  v.  Railway 
Co.,  74  Mich.  86,  41  N.  W.  872,  3  L.  R.  A.  694. 

The  appellants'  tenth  request  —  i.  e. : 

**  If  you  find  that  the  accident  was  the  result  of  concurring  negligtnoe 
upon  the  part  of  defendants  and  their  employees,  or  either  of  them,  upon 
one  side,  and  upon  the  part  of  the  Grand  Trunk  Railroad  Company  upon 
the  other,  then  the  plaintiff  cannot  recover  in  the  action." 

—  was  properly  refused.  If  the  Gtrand  Trunk  railroad  was  negli- 
gent in  not  keeping  a  watchman,  such  negligence  is  not  imputable 
to  the  intestate.  The  only  theory  upon  which  it  can  be  so  con- 
tended is  that  by  engaging  in  the  operation  of  backing  the  train 
in  the  known  absence  of  a  watchman  he  assumed  the  risk.  As 
between  himself  and  his  employer  this  may  be  true,  but  this 


Digitized  by  VjOOQ IC 


486  Street  Railway  Repoets.  [Vol.  2 

defendant  has  no  rights  growing  out  of  such  assumption  of  risk. 
Ity  however,  it  was  negligent  to  omit  the  precaution  of  keeping 
a  watchman^  it  was  negligent  to  back  the  train  across  the  street 
without  flagging,  and  under  the  undisputed  facts  the  deceased  was 
in  charge  and  control  of  the  train,  and  such  negligence  (if  it  was 
negligence)  was  his,  and,  as  the  judge  stated,  would  preclude  a 
verdict  for  plaintiff. 

The  defendants'  cbimsel  claim  that  the  plaintiff  was  not  the 
lawful  wife  of  the  deceased,  and  offered  to  prove  it  by  showing 
that  he  had  a  lawful  wife  living  other  than  the  plaintiff.  This 
evidence  was  excluded.  Thej  also  offered,  but  were  not  permitted 
to  show,  that  he  had  children  by  such  wife  living.  On  the  other 
hand;  the  plaintiff  was  allowed  to  testify  that  the  intestate  had 
made  an  arrangement  with  her  whereby  he  had  agreed  to  adopt 
two  children  of  hers  by  her  first  husband.  Oomp.  Laws,  §  10,438, 
limits  the  recovery  of  damages  to  pecuniary  injury  to  the  peraons 
entitled  to  distributive  portions  of  the  deceased's  estate.  To 
arrive  at  the  amount  of  these  it  is  necessary  to  know  who  such 
persons  are,  and  how  they  have  suffered.  If  the  administratrix 
was  not  his  widow,  she  was  not  entitled  to  a  share  of  his  estate; 
and  the  same  is  true  of  her  children  by  her  former  husband,  ao 
far  as  appears  by  this  record.  It  was,  ^erefore,  error  to  ezdude 
the  offered  proof,  and  to  admit  the  testimony  about  the  alleged 
agreement  to  adopt  her  children. 

The  mortality  tables  are  ordinarily  admissible  in  such  eases,  aa 
we  have  frequently  held,  and  were  in  this  case,  if  there  was  anj 
foundation  for  their  admission. 

Error  is  assigned  upon  the  argument  of  counsel,  which  is  alleged 
to  have  been  intemperate  and  unfair.  We  think  it  open  to  such 
criticism.  A  defendant  has  a  right  to  have  a  dispassionate  con- 
sideration of  the  questions  in  this  case. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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Houghton  County  Street  Railway  Co.  v.  Common  Council  of 
yUlage  of  Laurium. 

(Michigui  —  Supreme  Court.) 

1.  Strbbt  Railway  Fbanchisc;  Right  to  Connbot  Subusban  Lnm.— A 

franchifle  granted  the  relator  authorised  it  to  construct  a  street  railway 
in  a  certain  county  through  the  streets  of  certain  named  villages.  Such 
franchise  was  considered  and  held  to  authorise  the  company  to  make 
a  necessary  connection  on  a  street  of  one  of  the  villages  named  with  a 
branch  line  built  through  one  of  the  other  villages. 

2.  Failubb  to  Constbuot  within  Pbkscbibbd  TncB. —  Where  the  railway 

was  constructed  within  the  limits  of  a  village  before  the  expiration 
of  the  time  prescribed  in  the  franchise  the  company  may  construct  a 
line  connecting  its  lines  within  such  village  with  a  branch  line  after 
the  expiration  of  such  period. 

Ckbiiobabi  brought  by  relator  to  review  an  order  denying  a  writ  of  man- 
damus.   Decided  February  16,  1904.    Reported  (Mich.),  98  N.  W.  393. 

Statement  of  facts  by  Obaht,  J. 

The  relator  was  organised  in  1900,  for  the  purpose  of  constructing  lines  of 
street  railway  in  the  county  of  Houghton.    Its  articles  of  association  read: 

''We,  the  undersigned,  having  associated  ourselves  together  to  organise 
a  street  railway  for  the  purpose  of  constructing,  owning,  maintaining  and 
using  a  street  railway  in  the  county  of  Houston,  from  the  easterly  bound- 
ary of  the  village  of  Houghton,  in  said  county,  thence  through  the  streets 
of  said  village  of  Houghton,  across  Portage  Lake  in  said  county,  thence 
to  the  village  of  Hancock  in  said  county,  and  along  its  streets,  thence  to 
the  vOlages  of  Laurium  and  Red  Jacket,  across  the  townships  of  Quincy, 
Franklin,  Osceola  and  Calumet,  and  along  and  through  the  streets  of  said 
villages  of  Laurium  and  Red  Jaeket,  and  ta  the  county  of  Keweenaw,  in 
tha  vicinity  of  the  Alloues  mine,  in  said  last-named  county,  and  from  the 
Tillage  of  Laurium  aforesaid  to  the  vilTage  of  Lake  Linden,  in  said  county, 
and  through  the  streets  of  said  last-named  village,  thence  through  the  town- 
ships of  Schoolcraft  and  Torch  Lakei,  and  through  said  townships  of  Osceola, 
Quincy,  and  Franklin,  in  tSe  county  of  Houghton  aforesaid,  to  the  village 
of  Houghton  in  said  county,  and  desiring  to  become  incorporated  for  that 
purpose,  under  the  provisions  of  dutpter  168,  Comp.  Laws  1897,"  etc. 

''Art.  2.  The  purpose  for  whidi  this  corporation  is  formed  is  to  construct, 
own,  maintain  and  use,  a  street  railway  in  the  villages  and  townships  above 
mentioned,  in  the  county  of  Houghton,  in  said  state,  upon  the  line  and 
over  iha  streets  and  hi|^ways  in  said  villages  and  townships  above  men- 
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tioned,  and  when  constructed  to  equip  the  same  with  passenger  cars,  to  be 
propelled  by  electricity,  under  the  system  generally  known  as  the  overhead 
trolley  system." 

"Art.  5.  The  operations  of  this  corporation  are  to  be  carried  on  in  the 
county  of  Houghton,  state  of  Michigan." 

Its  main  line  runs  from  Houghton,  through  Hancock,  Laurium,  and  Calu- 
met, to  Red  Jacket.  It  asked  and  obtained  a  franchise  from  the  respcmdnit, 
the  material  parts  of  which  are  as  follows: 

"Section  1.  That  permission  and  authority  be  and  hereby  is  granted  to 
and  vested  in  the  Houghton  County  Street  Railway  Company,  a  ec»p<ffa- 
tion  duly  organized,  its  successors  and  assigns,  to  hereafter  construct,  maintain 
and  iterate  a  double  track  electric  railway,  with  all  necessary  tracks,  side 
tracks  and  switches,  poles  and  wires  upon  and  along  the  following  streets 
of  said  village,  namely:  Commencing  on  Calumet  street  at  the  extreme 
southwesterly  comer  of  the  limits  of  the  village  of  Laurium;  thence  running 
easterly  on  and  through  Calumet  street  to  Lake  Linden  avenue;  thence 
north  on  and  through  Lake  Linden  avenue  to  Hecla  street;  thence  north- 
easterly on  and  through  Hecla  street  to  First  street;  thence  westerly  on 
and  through  First  street  to  Conglomerate  street;  thence  northeasterly  on 
and  through  Conglomerate  street  to  the  limits  of  the  village  of  Laurium ;  and, 
also,  if  desired,  on  Seventh  and  Florida  streets." 

Section  2  requires  the  company  to  commence  the  work  of  construction  of 
said  railway  within  the  village  of  Lauriimi  on  or  before  July  1,  1000,  and 
also  requires  that  the  same  shall  be  completed  and  in  full  operation  along 
said  streets  on  or  before  July  1,  1901. 

"  Sec.  3.  Cars  shall  be  run  daily  upon  such  street  railway,  and  so  far 
as  practicable,  shall  be  run  at  regular  intervals,  and  said  company,  for  itself, 
its  successors  and  assigns,  in  accepting  this  ordinance,  agrees  that  the 
cars  from  any  terminus  of  the  line  or  line  [this  evidently  should  read 
"lines"]  of  its  railway  without  the  limits  of  said  village  of  Laurium  shall 
run  at  regular  intervals  to  said  village  of  Laurium  without  change  or  trans- 
fer, and  also  that  in  the  running  of  its  cars  and  its  rates  of  fares,  no  dis- 
crimination shall  be  exercised  between  said  village  of  Laurium  and  any  other 
city  or  village." 

Section  4  provides  for  the  construction  under  the  supervision  and  diree- 
tion  of  the  common  council. 

Section  6  provides  for  the  form,  material,  and  manner  of  constructioa. 

All  the  conditions  were  complied  with  by  the  relator,  and  a  single  trade 
was  constructed  instead  of  a  double  track,  and  was  in  full  operation  by  July 
1,  1900.  A  branch  line  was  subsequently  constructed,  running  from  a 
point  about  halfway  between  the  villages  of  Laurium  and  Red  Jacket  to 
the  Wolverine  Mining  Company's  location,  where  there  is  a  considerable  popu- 
lation. Calumet  street  is  the  street  between  the  villages  of  Laurium  and 
Florida,  the  center  line  of  the  street  being  the  boundary  line  between  the 
two  villages.  Early  in  1903  the  relator  constructed  a  line  from  Lake  Linden, 
situated  upon  Torch  lake,  and  reaching  Calumet   street,  at  the  extreme 
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southwestem  part  of  the  village,  where  the  population  and  buildings  are 
sparse.  The  length  of  this  line  is  six  and  one-half  miles.  It  approacheti 
Calumet  street  upon  Hancock  street,  in  the  village  of  Florida.  There  is  no 
street  in  Laurium  opposite  Hancock  street.  The  Lake  Linden  line  approaches 
the  main  line  in  Laurium  at  right  angles,  running  north  and  south,  and 
between  the  end  of  it  at  the  boimdary  line  and  the  south  rail  of  the  rail« 
way  on  Calumet  street,  in  Laurium,  is  a  space  of  about  eleven  feet.  About 
six  feet  of  this  distance,  including  the  embankments,  is  now  occupied  by  the 
line  on  Calumet  street  in  Laurium;  so  that  in  fact  there  is  only  a  distance 
of  about  five  feet  not  now  used  by  the  relator,  to  be  occupied  by  making  the 
connection  with  its  main  line  at  this  point. 

The  relator,  claiming  the  right  to  make  the  connection  with  these  two 
lines  under  its  franchise  from  the  respondent,  but  admitting  the  right  of 
the  respondent  under  the  franchise  to  prescribe  the  material,  manner,  etc., 
of  construction,  applied  to  the  common  council  for  leave  to  make  this  con* 
section,  setting  forth  its  plans  and  specifications,  requesting  its  approval^ 
and,  if  they  should  not  be  approved,  that  the  council  then  direct  what  rea< 
•enable  ehanges  or  alterations  should  be  made.  The  respondent  refused 
cither  to  approve  or  direct  changes,  except  upon  the  imposition  of  conditions 
not  covered  by  the  franchise  above  stated.  Relator  then  applied  to  the 
Circuit  Court  for  the  county  of  Houghton  for  the  writ  of  mandamus  to 
compel  the  council  to  act  as  requested.  That  court  denied  the  writ,  and  the 
case  is  now  before  us  for  review  on  certiorari. 

It  is  deemed  important  to  state  the  location  of  the  •  municipalities  of 
Houghton  coimty.  The  principal  centers  of  population  are  as  follows:  The 
villages  of  Houghton  and  Hancock,  situated  on  opposite  sides  of  Portage 
lake,  and  containing  a  population  of  about  8,000  people;  the  villages  of 
Calumet  and  Red  Jacket  are  about  twelve  miles  from  Hancock,  in  a  north- 
easterly direction,  and  contain  a  population  of  about  35,000.  At  or  near 
these  places  are  located  the  great  mines  of  the  Calumet  &  Heda,  Tamarack, 
and  Osceola.  Lake  Linden  lies  in  a  southerly  direction  from  Calumet,  Red 
Jacket,  and  Laurium.  At  Lake  Linden  are  situated  the  stamp  mill  and 
smelting  works  of  the  Calumet  &  Hecla,  and  near  them,  on  the  shore  of  the 
the  stamp  mills  of  the  Tamarack,  Oscola,  and  Quincy  mines.  The  population 
at  Lake  Linden  and  vicinity  is  about  6,500.  Other  mining  locations  are 
aeoommodated  by  the  various  lines  of  the  relator's  rood. 

Oray  &  Stone,  for  relator. 

William  R.  Oates  {Kerr  &  Petermann,  for  counsel),  for  re- 
spondent. 

Opinion  by  Grant,  J. 

The  sole  question  presented  is,  has  the  relator  the  right,  under 
the  franchise,  to  connect  the  two  lines  at  the  place  designated  ? 
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Counsel  agree  that  franchises  of  this  character  are  to  be  strictly 
construed.  When,  however,  the  intention  of  the  parties  is  clear^ 
that  intention  will  be  given  effect.  What  the  parties,  expressly 
or  by  necessary  implication,  contract  to  give  or  to  do,  they  must 
be  compelled  to  give  or  to  do.  The  purpose  of  the  company  was 
to  construct  a  street  railway  running  through  and  accommodating^ 
all  the  centers  of  population  within  the  ooimty  of  Houghton.  The 
projected  road  was  to  run  along  past  the  mining  locations  of  the 
copper  range  whose  stamp  mills  are  mostly  located  at,  and  in  the 
vicinity  of,  Lake  Linden,  and  where  also  are  the  smelting  works 
of  the  Calumet  &  Hecla.  The  business  of  these  mining  ccnnpanies 
was  carried  on  at  the  mines  and  at  the  mills.  Obviously  the  travel 
between  th^n  would  be  considerable.  The  articles  of  incorpora- 
tion were  specific,  and  mentioned  three  lines  as  part  of  the  system, 
viz.,  that  from  Houghton  to  Red  Jacket,  that  from  Laurium.  to 
Xake  Linden,  and  thence  to  Houghton,  and  the  one  to  the  Allouee 
mine.  The  respondent  knew  the  situation  and  the  provisions  of 
the  articles  of  incorporation,  and  clearly  contracted  with  reference 
thereto. 

While  its  so-called  main  line  was  that  running  from  Houston 
to  Red  Jacket,  the  other  two  lines  were  as  much  a  part  of  its  road 
MB  the  so-called  main  line.  It  was  apparently  as  much  to  the 
benefit  of  the  village  of  liaurium  and  the  traveling  public  to 
have  an  unbroken  connection  with  Lake  Linden  and  vicinity  as 
to  have  it  with  Houghton  and  Hancodc  That  the  parties  con- 
tracted in  reference  to  these  lines  is  apparent  from  the  language 
of  section  8,  by  which,  for  the  accommodation  of  its  own  inhabit- 
ants and  all  travelers  to  and  from  Laurium,  the  franchise  re- 
quired the  company  to  run  cars  from  any  terminus  of  the  line  or 
lines  of  its  road  without  the  limits  of  said  village  at  regular  inter- 
vals to  said  village,  and  without  change  or  transfer,  and  without 
any  discrimination  between  said  village  of  Laurium  and  any  other 
oty  or  village.  No  such  language  would  have  been  used  if  but  one 
line  had  been  contemplated  running  between  Houghton  and  Red 
Jacket  One  of  the  things  which  the  relator  unequivocally  con- 
tracted to  do  was  to  connect  all  the  lines  of  its  road  so  that  cars 
should  run  from  any  terminus  outside  the  village  along  its  track 
or  tracks  within  the  village  without  change  or  transfer.     Thia 
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was  obviously  for  the  accommodation  of  the  inhabitants  of  the 
village  of  Laurium  and  travelers  thereto.  If  the  relator  contracted 
to  do  this,  the  respondent  certainly  contracted  to  give  it  the  right 
to  do  it.  1^0  place  was  fixed  for  this  union  of  the  Lake  Linden 
line  with  the  other  lines.  It  follows  that  the  parties  contemplated 
and  contracted  for  a  imion  at  a  place  convenient  both  to  the  re- 
lator and  to  the  inhabitants  of  Laurium  and  those  having  occasion 
to  travel  over  the  road  to  Laurium.  It  is  apparently  conceded 
that  the  relator  has  constructed  its  Lake  Linden  line  for  the  con- 
venience of  the  public  and  of  itself.  It  is  virtually  conceded  upon 
this  record  that  the  point  of  imion  is  a  proper,  convenient^  and 
necessary  one.  No  claim  is  made  by  the  respondent  that  the  com- 
pany  either  ought  or  could  have  constructed  its  road  so  as  to  make 
connections  outside  the  village  of  Laurium.  It  is  a  fair  infer- 
ence from  the  record  that  the  Lake  Linden  line  was  contemplated 
as  finally  constructed.  It  runs  through  the  village  of  Florida^ 
and  naturally  the  understanding  was  that  it  should  be  built  to 
accommodate  the  people  of  that  village  as  well  as  those  of  Laurium. 

Let  Q8  reverse  the  proposition:  If  the  relator,  having  con- 
structed its  road  to  Calumet  street  at  the  point  designated,  had 
refused,  upon  the  request  of  the  authorities  of  the  village  of 
Laurium,  to  connect  this  line  with  the  other  line  at  that  point, 
would  not  its  refusal  have  been  in  violation  of  its  contract!  A 
contract,  to  be  binding,  must  be  mutual,  and  what  the  relator  con- 
tracted to  do  the  respondent  by  the  same  instrument  contracted 
to  give  it  the  right  to  do.  By  the  ordinance  (section  3)  the  relator 
contracted  to  run  all  its  cars  without  change  to  the  village  of 
Laurium.  **  To ''  means  within,  not  up  to.  It  was  not  a  compli- 
ance with  the  terms  of  the  contract  for  the  relator  to  construct  its 
road  up  to  the  boundary  line  of  the  village.  It  is,  therefore,  clear 
that  the  franchise  granted  to  the  relator  the  right  to  connect  the 
Lake  Linden  line  with  the  other  line  at  some  convenient  and  proper 
place,  and  was  not  limited  to  a  connection  outside  the  village  of 
Laurium.  If  the  Lake  Linden  line  had  been  constructed  within^ 
a  year,  probably  no  question  would  have  arisen  as  to  the  right  to 
eonneot  the  two. 

The  only  other  question  is,  is  that  right  lost  or  forfeited  by  the 
f aihue  to  construct  the  Lake  Linden  line  within  the  time  fixed  for 
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the  construction  of  the  road  through  the  village  of  Lauriom  t  If 
this  contention  prevail,  it  follows  that  the  company  has  lost  all  rig^t 
to  construct  a  double  track  because  two  tracks  were  not  constructed 
within  the  tima  The  ordinance,  under  the  authorities,  gave  the 
right  to  construct  a  second  track  whenever  the  necessities  and  busi- 
ness of  the  company  required.  Burlington  v.  Burlington  Street 
By.  Co.,  49  Iowa,  144,  31  Am.  Rep.  145 ;  Bansom  v.  Citizens' 
Street' By.  Co.,  104  Mo.  375,  16  S.  W.  416.  See  also  Citizens' 
Street  By.  Co.  v.  Board  of  Public  Works  of  Detroit,  126  MicL 
554,  85  N.  W.  1072. 

The  occupation  of  about  five  feet  of  the  street  in  the  manner 
and  at  the  place  designated  creates  no  additional  burden  upon  the 
street  The  connection  is  clearly  for  the  accommodation  of  the 
inhabitants  of  Laurium,  and  as  well  all  travelers  over  the  road, 
and  is  in  accordance  with  the  terms  of  the  franchise.  The  ri^t 
to  make  the  connection  has  not  been  forfeited  by  the  failure  to 
construct  the  Lake  Linden  line  before  July  1,  1901.  Besides^  the 
road  was  constructed  along  the  designated  streets  in  the  village  of 
Laurium  within  the  time  provided.  The  right  to  connect  with 
other  lines  was  not  limited  as  to  time. 

Judgment  reversed,  and  judgment  entered  in  this  comt  for  the 
relator. 

MooRE,  C.  J.,  and  Montoomibt  and  Hooker,  JJ.,  concurred. 

DisBenting  opinion  of  Cabfentbb,  J. 

Relator  proposes  to  lay  a  track  in  respondent's  street  to  connect  its  line 
in  said  village  with  a  branch  line  running  to  Lake  Linden.  Is  the  right  to 
build  this  track  granted  l>y  relator's  franchise?  The  granting  part  of  that 
franchise  is  contained  in  section  1,  which  reads  as  follows:  "That  permission 
and  authority  be  and  hereby  is  granted  to  and  vested  in  the  Houston 
County  Street  Railway  Ck>mpany  *  *  *  to  hereafter  construct,  main- 
tain and  operate  a  double  track  electric  railway,  with  all  necessary  tracks, 
side  tracks  and  switches,  poles  and  wires,  upon  and  along  the  foUowIng 
streets  of  said  village,  viz. :  Commencing  on  Calumet  street,  at  the  extreme 
southwesterly  comer  of  the  limits  of  the  village  of  Laurium,  thence  running 
easterly  on  and  through  Calumet  street  to  Lake  Linden  avenue,  thence  [and 
here  follows  an  enumeration  *of  streets,  not  material  to  the  case]." 

I  think  it  clear  that  the  right  to  construct  the  proposed  track  Is  not 
granted  in  this  section.  It  surely  is  not  a  track  "  upon  and  along  **  Calumet 
street.  Neither  is  it  a*  side  track  or  switch  necessary  to  the  operaiioa  of 
said  track. 
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Is  the  right  to  eonBtruct  the  proposed  track  granted  by  section  3  of  said 
franchiser  Said  section,  so  far  as  material  to  the  question  under  consider- 
ation, reads:  *^And  said  company,  for  itself,  its  successors  and  assigns,  in 
accepting  this  ordinance,  agrees  that  the  cars  from  any  terminus  of  the  line 
or  lines  of  its  railway  without  the  limits  of  said  village  of  Laurium  shall 
run  at  regular  intervals  to  said  village  of  Laurium,  without  change  or 
transfer." 

This  provision,  and,  indeed,  all  the  provisions  of  this  section,  impose 
obligations  upon  the  grantee  of  the  franchise.  It  is  not  the  section  in  which 
we  would  naturally  expect  to  find  a  grant  to  the  relator.  Nevertheless,  I 
think  it  should  be  presiuned  that  relator  was  granted  everything  necessary 
to  enable  it  to  perform  the  obligations  imposed  upon  it  by  respondent.  It  Is 
insisted  that  under  this  rule  there  passed  to  relator  a  grant  to  construct  in 
the  streets  of  respondent  village  a  track  to  connect  its  Lake  Linden  branch 
with  its  line  on  Calumet  street.  To  this  proposition  I  cannot  assent.  Relator 
did  not  agree  to  construct  its  Lake  Linden  line  to  Laurium.  At  most,  it 
agreed  that  the  cars  on  said  line  should  run  to  Laurium.  We  cannot  infer 
that  when  the  franchise  in  question  was  granted  the  route  of  the  line  from 
Laurium  to  Lake  Linden  was  determined.  Where  the  two  lines  would  be 
comiected  was,  therefore,  not  known,  either  to  relator  or  to  respondent.  It 
is  obvious  that  the  point  of  connection  would  be  subsequently  determined  by 
relator.  In  making  that  determination  relator  was  not,  in  my  judgment, 
bound  by  the  contract  with  respondent  to  select  a  place  convenient  to  the 
inhabitants  of  Laurium  and  those  having  occasion  to  travel  over  the  road. 
The  obligation  of  relator  to  run  its  cars  over  the  Lake  Linden  branch  into 
Laurium  did  not  affect  the  right  of  relator  to  determine  the  point  of  con- 
nection of  its  two  lines.  If  relator  had  chosen,  as  it  might,  to  make  this 
connection  outside  the  village  of  Laurium,  it  could  have  run  the  cars  on  the 
Lake  Linden  line  into  the  village,  as  it  agreed,  without  laying  any  other 
track.  We  cannot  say,  therefore,  that  the  right  to  lay  the  track  in  question 
is  necessarily  implied  by  the  obligation  of  relator  to  run  its  cars  from  this 
line  into  the  village  of  respondent;  and  it  is  well  settled,  in  the  construction 
of  grants  of  this  character,  that  nothing  passes  unless  it  is  expressly  granted 
or  necessarily  implied.  See  Coolidge  v.  Williams,  4  Mass.  140;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  at  p.  647,  9  L.  cd.  773,  938;  Grant  v. 
Leach,  20  La.  Ann.  329,  96  Am.  Dec.  403;  Sprague  v,  Birdsall,  2  Cow.  419; 
Cooley  Const.  Lim.  (6th  ed.)  486,  487. 

It  is  true  that  the  relator's  proposed  track  in  the  respondent  village  is 
very  short,  and  perhaps  it  may  not  seriously  damage  the  street;  but,  in  my 
judgment,  it  is  a  clear  invasion  of  respondent's  rights,  and  should  not  be 
permitted.  If  relator  can  build  this  track  to  permit  a  connection  at  thirf 
point,  I  am  unable  to  see  any  reason  why  it  should  not  select  the  point  of 
connection  to  suit  its  convenience,  and  build  whatever  tracks  are  necessary 
to  effect  a  juncture  there.  Indeed,  it  is  stated  in  relator's  brief :  "  We  might 
well  argue  from  these  cases  [cases  which  I  think  are  clearly  distinguishable 
from  the  one  under  consideration]  that  this  very  section  of  the  ordinance 
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gives  the  relator  the  right  to  run  ita  Lake  Linden  branch  to  scnne  convenient 
point  within  the  village  of  Laurium,  even  using  some  of  the  streets  of  the 
village,  if  necessary,  to  reach  such  point;  but  we  do  not,  of  course,  take 
that  position."  An  argument  leading  to  such  a  conclusion  is,  in  my  judg- 
ment, unsound.  Even  if  we  construe  the  franchise  liberally  to  the  grantee 
—  and  it  should  be  construed  strictly  against  it  (see  Street  Ry.  Co.  9. 
Detroit,  110  Mich,  at  p.  394,  68  N.  W.  304,  35  L.  R.  A.  859,  64  Am.  St.  Rep. 
350),  no  such  grant  could,  in  my  judgment,  be  implied. 

I  cannot  agree  to  the  proposition  that  "the  record  shows  that  the  point 
of  union  (of  the  two  lines)  is  a  proper,  convenient,  and  necessary  one,"  and 
that  **  the  Lake  Linden  line  was  contemplated  as  finally  constructed."  By 
its  petition  relator  claimed  the  right,  under  the  ordinance  in  question,  to 
connect  said  Lake  Linden  line  with  its  line  on  Calumet  street  by  building 
a  side  track  or  switch.  Respondent  denied  this  right,  averring  that  ''the 
construction  of  a  branch  railway  from  Lake  Linden,  entering  said  village 
of  Laurium,  and  connecting  with  said  relator's  main  line  in  said  village^ 
was  in  no  way  contemplated  or  authorized  by  any  ordinance  enacted  by 
respondent."  Respondent's  denial  is  as  broad  as  relator's  claiuL  In  my 
judgment,  there  is  nothing  in  relator's  petition  to  suggest  that  the  point  of 
connection  was  a  necessary  one,  or  that  the  Lake  Linden  line  was  contem- 
plated as  finally  constructed.  As  relator  did  not  plant  its  case  on  this 
ground,  the  failure  of  respondent  to  deny  it  is  of  no  significance. 

This  question  is  asked :  "  If  relator,  having  constructed  its  road  to  Calumet 
street  at  the  point  designated,  had  refused,  upon  the  request  of  the  authorities 
of  the  village  of  Laurium,  to  connect  this  line  with  the  other  line  at  this 
point,  would  not  its  refusal  have  been  in  violation  of  its  contract? "  I 
answer  "yes,"  and  I  also  say  that  if  respondent  insists  upon  this  oonnec 
tion  it  must  permit  relator  to  make  it.  I  also  say  that,  if  relator's  Lake 
Linden  branch  had  been  constructed  to  some  point  at  respondent  village  so 
remote  from  its  line  in  that  village  that  it  could  only  reach  the  same  by 
laying  a  mile  of  track  in  a  street  not  designated  in  its  franchise,  respondent 
could  have  insisted  upon  the  connection  being  made,  and  would  have  been 
obliged  to  permit  the  laying  of  the  track  necessary  to  effect  it.  I  apprehend 
that  this  would  be  true,  even  if  relator  had  expressly  promised  to  make  con- 
nection without  laying  additional  track  in  respondent's  street.  The  right 
of  relator  to  lay  the  track  in  these  supposed  cases  arises,  not  from  its  original 
contract,  but  from  relator's  undertaking  a  particular  method  of  performing 
that  contract,  and  respondent's  insistence  upon  the  execution  of  that  method. 
In  the  case  at  bar  respondent  objects  to  the  execution  of  that  method  of 
performance,  and  the  question  before  us  is  whether  it  ever  granted  relator 
the  right  to  perform  its  contract  by  that  method.  In  my  judgment,  we  can- 
not say  from  the  record  before  us  that  it  did,  and,  therefore,  the  application 
for  mandamus  was  properly  denied  by  the  trial  court. 

I  think  that  relator  is  not  entitled  to  the  mandamus,  and  that  the  decision 
of  the  court  below  should  be  affirmed. 
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Detroit  United  Railway  v.  Board  of  State  Tax  Commissioners^ 
(Michigan  —  Supreme    Court.) 

1.  Taxation  of  Bkal  Pbopebtt  of  Street  Railway  Company  ;1  Mttnioipai^ 

Tax  on  Gboss  Eabrinqs;  Fixtubes. —  A  municipal  ordinance  provide 
ing  for  the  payment  to  a  city  of  a  percentage  of  the  groes  earnings  of 
a  street  railway  company  and  further  providing  that  such  company 
Bhall  pay  the  city  such  taxes  for  municipal  purposes  as  shall  be  levied, 
or  assessed  upon  the  lots  and  parcels  of  lands  and  buildings  thereon 
which  are  the  property  of  the  company,  should  not  be  construed  so  as  ta 
exclude  from  the  assessment-rolls  for  taxation  for  municipal  purposea 
the  machinery  used  by  the  company  in  the  operation  of  its  railway 
by  electrical  power.  Such  machinery  constitutes  fixtures  within  th« 
meaning  of  a  statute  providing  that  for  the  purpose  of  taxation,  real 
property  shall  include  all  lands  within  the  State  and  all  buildings  and 
fixtures  thereof  and  appurtenances  thereto.     (Comp.  Laws,  f  385.) 

2.  Power  of  State  Board  of  Tax  Commissioners. —  The  provisions  of  a 

municipal  charter  for  the  taxation  of  real  and  personal  property  within 
the  city,  and  that  the  city  assessors  shall  make  copies  of  the  rolls  aa 
finally  confirined  by  the  city  council,  on  which  they  should  ratabl7 
assess  county  and  State  taxes  as  provided  by  general  law,  do  not  pre- 
vent  the  State  from  enacting  a  law  requiring  the  revision  of  local 
assessments  by  a  State  board  of  tax  commissioners. 

Appucation  for  a  writ  of  mandamus  to  compel  the  board  of  State  tax  coock 
missioners  to  set  aside  an  order  made  by  them  in  respect  to  the  assess^ 
ment  of  the  relator's  lands  and  buildings.  Decided  March  23,  1904«^ 
Reported  (Mich.),  98  N.  W.  997. 

Brennan,  Donnelly  &  Van  De  Mark,  0.  D.  Joslyn,  and  John 
J.  Speed,  for  relator. 

Timothy  E.  Tarsney,  for  respondents. 

Opinion  by  Moobe,  C.  J. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  the 
hoard  of  State  tax  commissioners  to  set  aside  an  order  made  by 
them  increasing  the  assessed  valuation  of  relator's  lands  and  build- 
Other  cases  reported  in  this  series  relating  to  the  taxation  of  street  raiU 
^ys  are:  San  Francisco  &  S.  M.  Elec.  Ry.  Co.  v.  Scott,  2  St.  Ry.  Rep.  36, 
(Oal.)  75  Pac-  675;  City  of  Philadelphia  v.  Electric  Traction  Co.,  2  St^ 
Ry.  Rep.  862,  (Pa.)  57  Atl.  354;  City  Council  of  Marion  t?.  Cedar  Rapids, 
etc.,  Ry.  Co.,  1   St.  Ry.  Rep.  192,    (Iowa)    94  N.  W.  501;   People  ex  reU 
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ings  in  the  city  of  Detroit,  and  to  order  the  assessors  of  the  city 
of  Detroit  not  to  extend  a  tax  against  the  lands  and  buildings  of 
relator  for  the  year  1903  according  to  such  increased  valuation. 
It  is  claimed  in  the  petition  that,  by  virtue  of  certain  ordinances 
referred  to  therein,  the  machinery  used  by  relator  in  the  opera- 
tion of  its  lines  of  railway  by  electrical  power  cannot  be  placed 
upon  the  assessment-rolls  for  taxation  for  municipal  purposes,  and 
that  it  has  not  heretofore  been  assessed.  The  respondents  filed 
an  answer  to  the  petition,  in  which,  among  other  things,  the  fol- 
lowing is  stated: 

"These  respondents  deny  'that  by  the  terms  of  said  agreement  the 
machinery  used  by  your  petitioner  and  its  predecessors  in  the  operation  of 
its  lines  of  railway  by  electrical  power  cannot  be  placed  upon  the  assess* 
ment-rolls  of  the  city  of  Detroit  for  taxation  for  municipal  purposes/  and 
AVer  that  said  machinery  is  properly  assessed  and  assessable  as  a  part  and 
portion  of  the  land  and  buildings  owned  and  occupied  by  said  relators,  and 
to  which  said  land  and  buildings  said  machinery  is  affixed  in  a  permanent 
manner;  that  said  ordinances  referred  to  and  set  out  in  said  relator's 
petition,  nor  any  of  them,  did  not  and  could  not  have  included  said  machintiy 
as  a  part  of  the  personal  property  of  said  relator  or  its  predecessors,  for  the 
reason  that,  at  the  time  of  the  adoption  of  said  several  ordinances  referred 
to  therein,  the  entire  system  originally  known  as  the  Detroit  City  Bailwaj, 
the  system  known  as  the  Ft.  Wayne  &  Elmwood  RaUway,  and  the  systeOr 
known  as  the  Grand  River  Street  Railway  were  conducted  and  operated  by 
tinimal  power,  and  so  continued  to  be  operated  up  to  and  induding  somt 
portion  of  the  year  1893,  and  in  some  instances  to  a  later  period;  that  dur- 
ing the  year  1893,  and  thereafter,  said  several  lines  of  street  railway  were 
entirely  reconstructed,  raib  of  greater  weight  were  substituted  and  laid 
in  place  of  the  lighter  ones  upon  which  the  horse  cars  were  operated,  dee- 
tricity  was  introduced  as  a  motive  power,  power  plants  for  the  purpose  of 
making  and  supplying  electricity  by  the  said  several  companies,  and  pon- 
derous mechanical  machinery,  induding  engines,  boilers,  dynamos,  and  other 
appliances  for  the  production  of  dectricity,  were  installed,  and  said  engines, 
boilers,  dynamos,  and  other  machinery  were  firmly  and  permanently  affixed 
to  the  lands  and  premises  of  said  railway  companies,  with  the  intent  and 
design  of  said  several  companies,  and  the  officers  and  managers  thereof,  at 
the  time  of  the  installation  thereof,  that  said  machinery  should  be  and  re- 
main a  permanent  fixture  annexed  to  the  lands  of  the  said  several  companies, 

Brooklyn  Rapid  Transit  Co.  r.  Miller,  1  St.  Ry.  Rep.  666,  86  App.  Div.  (N.  Y.) 
178,  83  N.  Y.  Supp.  96;  City  of  Philadelphia  v.  Philadelphia  Traction  CJo., 
1  St.  Ry.  Rep.  717,  (Pa.)  56  Atl.  762;  MerriU  Ry.  &  L.  Co.  v.  City  of  Merrill, 
1  St.  Ry.  Rep.  844,  (Wis.)  96  N.  W.  686. 
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and  th^  boildingB  thereon,  and  that  there  has  been  no  actual  or  constructive 
Beverance  thereof  since  said  time  of  installation;  and  that  the  same  has 
remained,  and  now  is,  a  part  and  parcel  of  the  real  estate  to  which  they  are 
aflized,  and  should  be,  and  is,  properly  assessed  as  such.  •  •  •  And 
further  answering,  say  that  the  machinery  now  treated  as  real  estate  is 
only  such  as  is  permanently  affixed  to  the  lands  and  premises,  and  which 
cannot  be  removed  therefrom  without  injury  thereto,  and  which,  as  herein- 
before stated,  it  was  the  intent  and  design  of  the  said  railway  companies 
to  be  aflSxed  thereto,  and  to  remain  a  part  thereof  permanently;  that  there 
is  a  large  quantity  of  appliances  which  may  properly  be  designated  machinery^ 
such  as  electric  motors,  etc.,  which  is  not  included  in  said  assessment  as  real 
estate,  but  is  treated  as  a  part  of  the  personal  property  of  said  relator,  and 
valued  as  such.  •  •  •  They  deny  that  the  said  increased  assessment 
was  made  up  solely  of  the  value  of  said  machinery  used  in  connection  with 
the  power-houses  as  therein  stated,  but  state  that  the  increase  on  lot  8 
and  part  of  lot  9  from  $62,920  to  $382,400  was  not  only  upon  the  machinery 
affixed  thereto,  but  upon  the  valuation  of  the  buildings  thereon;  and  they 
aver  that  said  machinery  is  in  law  and  in  fact  a  part  of  the  real  estate,  and 
that  the  same  is  so  constructed  and  installed  that  it  cannot  readily  be 
removed  without  in  any  way  injuring  the  land  or  the  buildings  thereon;  and 
they  aver  that  while  it  is  true,  as  stated  in  said  paragraph,  that  said  peti- 
tioner has  removed  in  the  past  parts  of  said  machinery  from  one  power- 
house to  another,  they  deny  that  it  was  done  without  affecting  in  any  way 
the  value  of  the  premises  or  the  buildings  thereon;  that  the  power-house 
of  the  Ft.  Wayne  &  Elmwood  [the  Ft.  Wayne  &  Belle  Isle]  Bailway  was 
located  on  Clark  avenue  when  said  system  was  a  separate  entity,  but  that, 
when  the  Detroit  Citizens'  Railway  Company  acquired  the  same,  said  power 
house  was  dismantled  and  the  machinery  transferred  to  another  place,  and 
that  such  removal  so  affected  the  value  of  the  real  estate  and  premises  upon 
which  said  machinery  was  located  on  Clark  avenue  that  the  board  of  assessors 
of  the  city  of  Detroit  took  notice  thereof,  and  reduced  the  assessment  thereof 
for  that  reason.  And  they  aver  that  said  machinery  so  treated  as  real 
estate  was  intended  by  said  Detroit  Citiaens'  Street  Railway  Company  to  be 
a  part  and  parcel  of  the  real  estate,  and  that  the  same  is  a  part  of  the  lots 
and  parcels  of  land  and  buildings  thereon,  within  the  scope,  effect,  and  mean- 
ing of  the  ordinances  referred  to  and  set  forth  in  said  relator's  petition. 
*  *  *  These  respondents,  the  board  of  State  tax  commissioners,  deny  the 
allegations  contained  in  the  fourteenth  paragraph  of  said  relator's  petition 
as  therein  stated,  and  aver  that  they  did  take  into  consideration  the  valua- 
tion placed  upon  the  personal  property  of  said  relator,  and  considered  and 
determined  that  the  valuation  placed  thereon,  after  deducting  the  value  of 
said  machinery  transferred  to  the  real  estate  assessment,  was  not  too  high, 
and  that  the  valuation  of  the  personal  property  of  said  relator,  excluding 
said  machinery  now  remaining  on  said  assessment-roll,  is,  in  the  opinion  of 
these  respondents,  a  fair  and  just  Taluation  of  the  said  relator's  personal 
property." 
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Upon  the  filing  of  the  answer,  this  court  directed  the  taking 
of  testimony  before  a  special  commissioner,  and  that  testimony 
is  before  ns. 

The  ordinance  under  which  the  relator  is  operating  provides  for 
the  payment  to  the  city  of  Detroit  of  a  percentage  upon  its  gross 
earnings.    It  also  has  these  provisions : 

"Sec.  2.  From  the  Ist  day  of  July,  1882,  to  the  end  of  ita  franchue, 
under  the  ordinance  approved  Noven^>er  14,  1879,  the  said  raUway  shall 
also  pay  the  city  of  Detroit  such  taxes  for  municipal  purposes  as  have  been 
up  to  this  date  and  shaU  be  hereafter  levied  or  assessed  upon  the  lots  and 
parcels  of  land  'and  buildings  thereon  which  are  the  property  of  the  said  rail- 
way. Such  taxes  shall  be  levied  or  assessed  in  the  same  manner  and  shaU  be 
payable  at  the  same  time  as  other  city  taxes  on  lands." 

**  Sec.  4.  The  above-mentioned  percentage  payments  and  the  tax  on 
lands  provided  for,  to  accrue  from  January  1,  1887,  to  the  end  of  the  fran^ 
chise  of  said  railway,  are  to  be  paid  by  said  railway  and  received  by  the  city 
in  lieu  of  and  in  discBarge  of  all  taxes,  license  fees  and  charges  of  any  kind 
against  the  property,  capital  stock,  rights  and  franchises  of  said  company 
which  have  been  or  may  be  levied,  assessed  or  imposed  under  any  present  or 
future  law  or  authority." 

The  general  tax  law  in  force  when  the  ordinance  was  adopted, 
and  in  force  now,  has  the  following  among  other  provisions: 
"  For  the  purpose  of  taxation,  real  property  shall  include  all  lands 
within  the  State  and  all  buildings  and  fixtures  thereon  and  ap- 
purtenances thereto,  except  in  cases  otherwise  expressly  provided 
by  law.^^  Comp.  Laws,  §  3825. 

It  is  said  by  counsel  that  this  court  has  recognized  land  may 
be  taxable,  wholly  distinct  from  the  buildings  thereon,  and  wholly 
distinct  from  the  buildings  and  fixtures,  or  from  eithfer  one  of 
the  two  (citing  Le  Fevre  v.  Mayor  of  Detroit,  2  Mich.  586),  and 
that  applying  this  principle  to  the  language  used  in  the  ordinance 
requiring  the  relator  to  pay  taxes  for  municipal  purposes  "  upon 
the  lots  and  parcels  of  land  and  buildings  thereon  which  are  the 
property  of  the  said  railway  '^  indicates  an  intention  between  the 
city  and  the  relator,  which  should  be  respected,  to  exempt  the 
fixtures  from  taxation.  We  do  not  draw  the  same  conclusion  from 
Le  Fevre  v.  Mayor,  supra,  reached  by  counsel.  In  that  case  it  was 
held  that  a  statute  providing  all  houses  of  public  worship  should 
be  exempt  from  taxation  did  not  exempt  the  land  from  the  pay- 
ment of  a  paving  tax.    At  the  time  the  ordinance  was  granted,  the 
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modve  power  employed  for  running  the  cars  was  horses.  The 
fixtures  attached  to  the  bams  and  other  buildings  owned  by  the 
company  would  be  of  little  value.  There  is  nothing  in  the  ordi- 
nance,  when  viewed  in  the  light  of  the  surrounding  circumstances 
which  existed  when  it  was  passed^  indicating  the  city  and  the  com- 
pany expected  that  fixtures  attached  to  the  buildings  owned  by 
the  company  would  be  exempt  from  taxation. 

The  relator  insists  the  increase  in  the  assessed  valuation  of  the 
real  estate  was  brought  about  by  adding  thereto  machinery  which 
was  personal  property,  and  not  properly  taxable  .as  real  estate. 
It  is  contended  the  boilers  used  in  the  generation  of  steam,  the 
engines  used  to  drive  the  dynamos,  the  dynamos  used  to  generate 
electricity,  the  batteries  used  for  storing  it,  the  boosters,  the  switch- 
boards, and  other  machinery,  are  none  of  them  real  estate; 
citing  several  cases,  and  among  them  Illuminating  Co.  v.  Assessors, 
19  R  I.  632,  36  Atl.  426,  36  L.  R.  A.  266,  which  is  said  to  be 
a  parallel  case.  In  the  power-house,  at  the  top  of  the  iron  columns 
which  support  the  roof,  there  is  a  projection  which  allows  laying 
thereon  an  iron  beam  on  each  side  of  the  building,  and  running 
lengthwise  of  it  These  two  beams  or  girders  are  technicaUj 
caUed  *^  I  beams,''  and  may  be  said  to  form  a  wide  railway  track 
—  that  is,  a  track  as  wide  as  the  building — upon  which  is  oper- 
ated what  is  called  a  "  crane."  This  crane  may  be  said  to  be  a 
sort  of  a  car,  whoso  wheels  run  upon  the  tracks  I  have  just  de- 
scribed. This  car  has  blocks  and  tackle  and  other  appliances  for 
lifting  and  holding  heavy  machinery.  These  blocks  and  tackl^ 
by  means  of  pulleys,  are  moved  from  side  to  side  as  may  be  found 
necessary,  to  Be  brought  inmiediately  over  any  piece  of  machinery 
to  be  removed.  The  tackle  and  hoisting  apparatus  is  then  fastened 
to  the  piece  of  machinery,  which  is  then  lifted  up  and  carried 
across  the  building  by  the  crane  or  car  to  the  doorway  out  of  which 
it  is  taken.  This  was  put  in  to  facilitate  the  handling  of  the 
machinery,  and  it  is  said  that,  as  the  machinery  can  be  taken  out 
without  injury  to  the  building,  it  is  personal  property.  The 
boilers  occupy  a  space  of  twenty-five  or  thirty  feet  square,  and 
are  sixteen  or  eighteen  feet  high.  They  are  suspended  upon  boiler 
frames  set  upon  piers  built  up  from  the  concrete  floor,  and  are  in- 
closed with  a  brick  wall  twelve  to  fourteen  inches  thick  upon  three 
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sides,  the  front  of  the  inclosnre  being  of  iron.  Some  of  the  en- 
gines develop  1,200  horse-power,  are  thirty  feet  long,  twenty  to 
twenty-eight  feet  wide,  with  fly-wheels  that  weigh  twenty  tons 
each.  The  engines,  dynamos,  and  other  machinery  are  large  and 
heavy;  some  of  them,  in  addition  to  their  weight,  being  held  in 
place  by  bolts.  We  have  examined  the  cases  cited  by  oonnseL 
In  Illuminating  Co.  v.  Assessors,  supra,  it  appears  the  statute  of 
Bhode  Island  differs  from  ours  in  relation  to  assessments.  Under 
the  construction  given  to  it  by  the  courts,  it  is  held  that  dynamos 
removable  at  pleasure,  by  simply  unscrewing  bolts,  and  without 
doing  injury  to  the  freehold,  come  under  the  provisions  of  section 
11,  which  provides  that  "  machines  of  all  sorts  propelled  by  steam 
or  water  power  ^*  should  be  classed  as  personal  property  for  pur- 
poses of  taxation.  Pub.  Stat  1882,  chap.  42.  Our  statute  has 
no  such  provisions.  It  was  also  held  that  switchboards  that  can 
readily  be  removed  without  injury  to  the  real  estate  come  within 
the  provisions  of  the  same  section. 

Mr.  Dupont,  a  witness  for  the  relator,  superintended  the  con- 
struction of  the  power-house,  and  caused  the  machinery  to  be  put 
in.  On  the  cross-examination,  in  addition  to  other  testimony,  he 
said :  "  Q.  You  did  intend  that  machinery  that  you  put  in  there 
—  engine  and  boiler,  generators,  and  other  appliances  —  should 
continue  to  be  used  to  produce  power  for  the  system  that  you 
operated,  so  long  as  it  lasted,  or  until  new  appliances  were  dis- 
covered to  take  its  place?  A.  Yes;  which  would  produce  power 
cheaper.  Q.  With  the  exception  of  that  limit,  it  was  intended  to 
be  permanent?  A.  Certainly;  yes."  The  relator  was  then  the 
owner  of  the  land  and  the  buildings,  and  put  into  them  this 
ponderous  machinery,  with  the  intention  that  it  should  remain, 
as  stated  by  Mr.  Dupont.  Without  going  into  details,  we  are 
satisfied  that,  as  to  the  most  of  this  machinery,  it  was  properly 
assessable  as  real  estate.  See  Wickes  Bros.  v.  Hill,  116  Mich. 
833,  73  N.  W.  375 ;  People  v.  Jones,  120  Mich.  283,  79  N.  W.  177. 

It  is  suggested  that,  when  this  machinery  was  put  in,  it  was 
expected  that  in  time  it  would  be  supplanted  by  improved  ma- 
chinery, and  provisions  were  made  to  make  it  practicable  to  re- 
move it,  and  for  that  reason  it  is  not  to  be  regarded  as  real  estate. 
We  do  not  see  how  this  differs  in  principle  from  the  ezpectatiott 
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that  any  manufacturer  has  to  replace  his  machinery  when  it  has 
outworn  its  usefulness,  either  because  it  is  worn  out,  or  because 
of  improvements  made,  making  new  machinery  indispensable  if  he 
is  to  compete  with  manufacturers  who  do  use  the  improved  ma* 
chinery. 

The  respondents  return  "that  the  machinery  now  treated  as 
real  estate  is  only  such  as  is  permanently  affixed  to  the  lands  and 
premises,  and  which  cannot  be  removed  therefrom  without  injury 
thereto,  and  which,  as  hereinbefore  stated,  it  was  the  intent  and 
design  of  the  said  railway  companies  to  be  affixed  thereto,  and  to 
remain  a  part  thereof  permanently ;  that  there  is  a  large  quantity 
of  appliances  which  may  properly  be  designated  machinery,  such 
as  electric  motors,  etc.,  which  is  not  included  in  said  assessment 
as  real  estate,  but  is  treated  as  a  part  of  the  personal  property  of 
said  relator,  and  valued  as  such."  We  are  not  able  to  say  d^m 
the  record  that  this  return  is  not  true. 

It  is  said  (and  we  quote  from  brief  of  counsel)  : 

''The  city  charter  of  Detroit  provides  for  a  board  of  city  aasesaoTS,  and 
makes  it  their  duty  to  assess  'aU  the  real  and  personal  property  subject  to 
taxation  by  the  laws  of  the  State.'  §  163,  Compilation  of  1893  (Local 
Acts  1S83,  p.  619,  No.  326,  §  2).  By  an  amendment  of  the  charter  approved 
June  6,  1901  (Local  Acts  1901,  p.  708,  No.  472),  it  was  enacted  that  the 
assessment-roll  shall  be  completed  on  the  1st  of  April.  Provisions  are  made 
for  a  review  by  the  common  council  and  for  confirmation  of  the  rolls,  'and 
after  due  consideration  thereof,  said  rolls  shall  be  fully  and  finally  confirmed 
bj  said  councU  and  shall  remain  as  the  basis  of  all  taxes  to  be  levied  and 
collected  in  the  city  of  Detroit  according  to  the  property  valuation  until 
another  assessment  shall  have  been  made  and  confirmed  as  above  provided.' 
These  provisions,  it  will  be  understood,  relate  to  assessments  for  city  taxes. 
Bjr  the  same  amendment  last  referred  to,  after  confirmation  of  tliie  assessment- 
rolls,  the  assessors  are  required  to  extend  upon  the  rolls  the  amount  of  money 
which  the  common  council,  with  the  consent  of  the  board  of  estimates,  has 
ordered  to  be  raised  for  the  next  fiscal  year  for  city  purposes,  and  these  pro- 
visions contemplate  that  the  tax-rolls  will  be  in  the  hands  of  the  receiver  on 
or  before  July  1st,  when  the  fiscal  year  begins.  'All  city  taxes  become  a 
debt  against  the  owner  from  the  time  of  the  listing  of  property  for  assess- 
ment by  the  board  of  assessors.'  •  •  •  The  State  may  use  local  agencies 
for  State  purposes,  and,  in  the  matter  of  assessment  and  collection  of  taxes, 
the  Legislature  may  provide  for  the  assessment  and  collection  of  general 
taxes  by  local  officers,  or  by  officers  selected  by  the  State,  and,  if  the  State 
may  by  its  own  officers  assess  property  and  collect  its  taxes  thereon,  it  may 
itview  the  rolls  made  by  the  local  officers;  the  power  to  revise  or  review 
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inTolving  the  power  to  make  the  roll  in  the  first  inetance.  But  while  tlie 
State  may  use  and  confer  upon  local  officers  functions  for  State  purpoeeSy  it 
is  not  equally  true  that  the  Legislature  may  authorise  State  officers  to  per- 
form duties  merely  for  local  purposes.  The  mayor  of  a  city  may  for  certain 
purposes  exercise  powers  of  a  State  officer,  hut  the  State  cannot,  on  the  plea 
that  a  mayor  b  authorized  to  exercise  powers  in  which  the  State  is  interested, 
appoint  the  mayor  of  a  city,  nor  authorize  a  State  officer  to  perform  the 
duties  of  the  mayor.  The  State  cannot  select  the  assessors  of  Detroit  merely 
because  their  assessment  may  be  made  the  basis  for  State  taxation.  There 
is  a  general  theory  that  it  is  the  duty  of  the  State  to  see  to  it  that  the  local 
goTemment  is  maintained,  and,  this  being  the  duty  of  the  State,  it  may 
appoint  its  own  officers  to  see  that  it  —  induding  the  assessment  of  taxes  — 
is  performed.  This  duty  may  authorize  the  State  by  proper  means  to  compd 
local  officers  to  perform  their  duties  —  exercising  the  discretion  and  the 
powers  conferred  by  law  —  but  the  difference  between  compelling  the  local 
officer  to  perform  a  duty  and  the  performance  of  the  duty  by  a  State  officer 
is  manifest.  The  carrying  of  the  theory  to  its  limits  would  result  in  the 
absorption  by  the  State  of  all  the  functions  of  the  local  government  and  iia 
officers.  •  •  •  The  State  is  not  concerned  in  the  making  of  the  assess- 
ment for  merely  local  purposes  further  than  it  may  be  interested  in  the 
enforcement  of  the  law  of  the  land,  and  in  respect  to  which  it  may  resort, 
not  to  its  own  officers,  but  only  to  the  courts.  The  StatCj  as  to  purely 
local  taxation,  has  no  more  authority  to  interfere  with  the  assessment 
through  State  officers  than  it  has  to  collect  the  money,  or  pay  it  out  after 
collection.  The  copy  of  the  roll  prepared  for  the  levying  of  the  State  and 
county  tax,  up  to  the  time  of  the  equalization  of  the  State  and  county  assess- 
ments, may' be  reviewed  by  a  State  official;  and,  it  being  the  duty  of  the  dty 
assessors  to  make  a  copy  of  their  roll  for  State  and  coimty  taxes  as  soon  as 
the  city  roll  is  completed,  that  copy,  I  submit,  becomes  and  is  the  only 
State  and  county  assessment-roll,  and  I  submit  that  the  authority  of  ths 
State  board  to  review  should  be  confined  to  this  State  and  county  roU." 

In  this  connection  the  following  provision  of  the  charter  is  im* 
portant:  "  It  shall  be  the  duty  of  the  board  of  assessors  to  make 
copies  of  said  rolls  as  finally  confirmed  by  the  common  council, 
upon  which  they  shall  ratably  assess  the  county  and  State  taxes  as 
provided  by  the  general  laws  of  the  State.''  (§  3  as  amended.) 
The  question  presented  is  not  a  new  one  in  this  State.  It  was 
directly  involved  in  the  recent  case  of  Tax  Commissioners  v.  As- 
sessors, 124  Mich.  491,  83  K  W.  209,  where  there  is  so  full  a 
discussion  of  the  principles  involved  that  we  do  not  deem  it  neces- 
sary to  attempt  to  restate  them  here.  See  also  Tax  Commissioners 
V.  Quinn,  125  Mich.  128,  84  K  W.  1. 

The  writ  of  mandamus  is  denied.    The  other  justices  concurred. 
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Other  Cases  Decided  in  Supreme  Court  of  Michigan. 

Injubt  to  Bictcub  Rideb;  Running  Cab  Nobth  on  Wbstbblt  Tb^ok.— « 
In  the  case  of  Baldwin  v.  Uemty,  (Mich.)  98  N.  W.  739,  it  ap- 
peared that  the  plaintiff's  intestate  was  riding  a  bicycle  upon  the  traoka 
of  the  defendant.  Hearing  a  car  approaching  from  the  rear  he  assumed 
that  it  was  upon  the  easterly  track,  and  without  looking  behind  he 
turned  upon  the  westerly  track,  upon  which  the  car  was  running  to  the 
north,  and  was  struck  by  the  car  and  killed.  The  court  said:  ''This 
was  contributory  negligence,  imless  he  had  a  right  to  rely  upon  the 
practice  as  an  invariable  one.  It  was  customary,  and  probably  neoes* 
sary,  for  the  car  to  go  north  on  the  west  track  for  a  certain  distance, 
and  some  cars  did  so  regularly,  and  it  was  not  negligence  on  the  de* 
fendant's  part  to  so  run  this  car.  Plaintiff's  proof  shows  that  it  was 
customary  for  north-bound  cars  to  go  upon  the  easterly  track,  but  it 
was  not  sufficient  to  show  such  uniformity  of  practice  as  to  justify  tha 
decedent  in  taking  it  for  granted  that  this  car  was  upon  the  east  track, 
and  disregarding  the  duty  of  turning  his  head  to  see  whether  he  was 
safe  when  he  heard  the  bell.  The  court  might  properly  have  said  to  the 
jury  that  the  deceased  was  guilty  of  contributory  negligence." 

Injitbt  to  Passkngeb  bt  Sudden  Stabtino  or  Cab  Whiui  Aughtino.— * 
In  the  case  of  Hastings  v.  Boland,  (Mich.)  98  N.  W.  1017,  it  ap- 
peared  that  the  plaintiff,  a  passenger  on  the  defendant's  street  car,  suf- 
fered a  broken  ankle  and  other  injuries  from  a  fall  when  alighting  from 
the  car.  The  negligence  relied  on  is  alleged  to  have  consisted  of  a  sud- 
den starting  of  the  car  after  it  had  stopped,  and  while  the  plaintiff  was 
in  the  act  of  alighting,  whereby  he  was  thrown  down  upon  the  pave- 
ment or  crossing.  The  court  in  affirming  a  judgment  for  the  plaintiff 
used  the  following  language: 

''The  allegations  of  error  relied  on  are  few.  Plaintiff's  theory  waa 
that  the  car  stopped,  and  when  plaintiff  was  in  the  act  of  alighting  it 
started  up  again  with  a  sudden  jerk.  There  was  also  a  coimt  based 
upon  the  slowing  down  of  the  car,  and  an  acceleration  of  speed  by  a 
jerk,  before  it  came  to  a  stop.  Defendant's  counsel  requested  the  court 
to  charge  that:  'The  soH^illed  '  jerking'  of  the  car  makes  no  difference 
in  the  result  of  this  case.  If  the  car  started  at  any  rate  of  speed  while 
the  plaintiff  was  alighting,  after  the  car  had  stopped,  and  the  accident 
had  been  because  of  such  starting,  the  defendant  would  be  liable;  but, 
if  it  did  not  stop,  it  would  not  help  the  plaintiff's  case  that  the  car 
started  suddenly  and  with  a  jerk.'  The  court  did  not  give  this  request 
in  exact  terms,  but  he  said :  '  Now,  I  charge  you  that  under  the  evi- 
dence in  this  case  the  plaintiff  cannot  recover  upon  the  latter  theory, 
viz.,  that  the  power  was  applied,  and  the  car  started  up  and  he  thrown 
from  the  platform  or  step,  before  the  car  had  stopped.'  A  claim  is  made 
that  this  did  not  sufficiently  protect  the  defendant  against  the  danger  of 
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the  argument,  that  the  car  started  up  with  a  'sudden  jerk;'  but  we 
think  there  was  no  danger  of  a  failure  of  the  jury  to  understand  that 
there  could  be  no  recovery  unless  the  car  stopped,  and  was  started  up 
again,  before  plaintiff  alighted. 

"The  court  was  asked  to  instruct  the  jury  that:  'The  sole  question 
for  you  to  determine  is  the  truth  of  Mr.  Hastings'  story.  If  you  are 
not  satisfied  that  this  is  substantially  correct,  there  is  no  other  testi- 
mony in  the  case  upon  which  your  verdict  could  be  based  in  favor  of 
the  plaintiff;  and  in  this  connection  neither  sympathy  nor  prejudice 
should  be  permitted  to  sway  your  minds,  but  you  should  determine  the 
truth  of  the  matter  by  weighing  the  evidence,  and  the  testimony  of  dLt- 
interested  witnesses  should  not  be  lightly  thrown  aside.'  This  form  of 
request  cannot  be  approved,  for  it  involves  the  dangerous  consequences 
of  a  difference  of  opinion  regarding  the  testimony  of  the  witness  named. 
The  court  pointed  out  what  was  necessary  to  be  proven  to  justify  a  ver- 
dict, which  was  the  proper  method  of  charging  the  jury. 

"  A  motion  was  made  for  a  new  trial  upon  the  ground  that  the  verdict 
was  against  the  evidence,  and  error  is  assigned  upon  its  denial.  We 
think  it  was  not  so  clearly  against  the  weight  of  evidence  as  to  justify 
a  reversal  upon  that  groimd." 


Ries  V,  St.  Louis  Transit  Co. 

(Missouri  —  Supreme  Court,  Division  No.  1.) 

Collision  with  Pedestrian  Causing  Death;  Contbibutobt  Nbgligencb.i— 
The  plaintiff*s  intestate  while  crossing  one  of  the  tracks  of  the  defend- 
ant was  struck  by  one  of  its  cars.  It  appeared  that  the  decedent  before 
going  upon  the  track  could  have  seen  and  heard  the  approaching  ear, 
but  did  not  look,  listen,  or  pay  any  attention  whatever  to  it.  It  was 
held  that  he  was  guilty  of  contributory  negligence  precluding  recoyery; 
that  his  negligence  was  not  only  concurrent  with  that  of  the  defend- 
ant's motorman,  but  contemporaneous  and  coincident  with  his  injury, 
and  that  there  was  no  room  in  the  case  for  the  interposition  of  the 
humanitarian  doctrine. 

As  to  duty  to  look  and  listen  before  crossing  street  railway  tracks,  see  note 
to  Chicago  City  Ry.  t?.  O'Donnell,  2  St.  Ry.  Rep.  172,  where  many  cases  are 
cited,  including  all  of  those  reported  in  this  series.  See  also  monographic 
note,  1  St.  Ry.  Rep.  667. 
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Appeal  bj  plaintiff  from  judgment  for  defendant.     Decided  November  25» 
1903.    Reported  179  Mo.  1,  77  S.  W.  734. 

"A,  B.  Taylor  and  A,  L.  Hirsch,  for  appellant 

Boyle,  Priest  &  Lehmann  and  Geo.  W.  Easley,  for  respondent* 

Opinion  by  Bbace,  P.  J. 

This  is  an  action  for  the  recovery  of  damages  for  the  death 
of  Joseph  Kies,  husband  of  the  plaintiff,  which  it  is  alleged  waa 
caused  by  the  negligence  of  the  defendant  in  operating  one  of  ita 
cars  going  north  on  Seventh  street.  The  petition  charges  that 
said  Kies  was  on  the  30th  of  March,  A.  D.  1900,  struck,  run  over, 
and  killed  by  said  car  through  the  negligence  of  the  defendant's 
servant  or  agent  in  charge  of  the  operation  of  said  car,  "  in  this : 
that  he  failed  to  sound  the  gong  or  bell  upon  said  car,  or  to  warn 
said  Joseph  Kies  of  its  approach,  or  to  stop  said  car,  or  to  operate 
the  fender  of  said  car  so  as  not  to  run  over  him,  but  instead  of  so 
doing  carelessly  and  negligently  caused  and  suffered  said  car  to 
run  upon  and  over  him,  thereby  causing  his  death ;  that  said  car 
was  at  the  time,  or  immediately  before  it  struck  said  Joseph 
Ries  as  aforesaid,  running  at  an  unlawful  rate  of  speed ;  that  said 
defendant  was  negligent,  in  that  the  track  was  in  defective  con- 
dition, and  it  carelessly  permitted  it  to  remain  so."  The  answer 
was  a  general  denial  and  a  plea  of  contributory  negligence.  No 
evidence  was  introduced  tending  to  prove  that  the  track  was  in 
a  defective  condition,  that  the  car  was  running  at  an  unlawful 
rate  of  speed,  or  that  the  fender  was  not  operated  properly. 
In  support  of  the  other  allegations  of  negligence,  two  witnesses 
(Lizzie  Keiter  and  Theresa  Laubersheimer)  who  claimed  to  have 
seen  the  accident  and  one  witness  (H.  O.  Montgomery)  who  testi- 
fied as  to  the  distance  within  which  a  car  could  be  stopped  at  the 
place  of  the  accident  were  introduced.  At  the  conclusion  of  the 
plaintifPs  evidence  the  defendant  demurred  thereto.  The  de- 
murrer was  sustained.  The  plaintiff  took  a  nonsuit  with  leave, 
in  due  time  filed  motion  to  set  the  same  aside,  which  being  over- 
ruled, the  plaintiff  appealed. 

The  errors  assigned  for  reversal  are  the  sustaining  the  demur- 
rer to  the  evidence,  the  refusal  of  the  court  to  permit  the  wit- 
nesses Keiter  and  Laubersheimer  to  express  an  opinion  as  to 
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how  far  the  motorman  could  have  seen  ahead^  and  to  permit  these 
witnesses  to  straighten  out  their  testimony  and  clear  the  confusion 
caused  by  their  not  understanding  the  questions  put  by  counsd. 
for  defendants.  As  to  the  two  last  assignments,  it  is  only  neces- 
sary to  say  that  these  witnesses  not  only  testified  that  the  motor- 
man  could  see  the  deceased,  but  to  all  the  physical  facts  necessary 
to  determine  how  far  he  could  have  seen  him,  and  were  permitted 
to  make  all  the  corrections  they  desired  in  their  testimony.  The 
only  basis  for  this  last  assignment  is  that  the  court  would  not  per- 
mit counsel  to  *go  with  them  again  over  the  same  ground  that  they 
had  already  been  over  three  or  four  times.  The  only  real  ques- 
tion in  the  case  is  whether  the  court  committed  error  in  sustain- 
ing the  demurrer  to  the  evidence.  The  accident  happened  at  the 
intersection  of  Seventh  and  Pestalozzi  streets,  in  the  city  of  St 
Louis,  on  March  30,  1900,  about  twenty  minutes  after  8  o'clock, 
p.  M.  Seventh  street  runs  north  and  south,  and  Pestalozzi  street 
east  and  west,  crossing  each  other  at  right  angles.  The  defendant 
street  railway  is  located  on  Seventh  street  It  is  a  double-track 
railway,  the  cars  running  north  on  the  east  track  and  south  on  the 
west  track.  The  deceased  was  struck  and  killed  by  one  of  defend- 
ant's cars  running  north  on  the  east  track,  on  or  near  the  north 
crosswalk  leading  across  Seventh  street  from  the  northwest  to  the 
northeast  comer  of  said  streets.  The  circumstances  of  the  acci- 
dent must  be  gleaned  as  well  as  may  be  from  the  vague,  confused, 
inconsistent,  and  unsatisfactory  evidence  of  the  two  witnesses 
aforesaid,  who  claim  that  they  witnessed  it.  The  substance  of 
their  testimony  seems  to  be  about  as  follows:  That  on  the  night 
and  at  the  hour  aforesaid  they  were  walking  on  the  east  side 
of  Seventh  street  south  toward  Pestalozzi  street;  that  when  liiey 
got  within  the  distance  of  four  houses,  or  about  eighty  feet,  from 
the  northeast  comer  of  these  streets,  they  saw  the  car  approaeh- 
ing  from  the  south,  a  short  distance  south  of  the  south  crosswalk, 
and  at  the  same  time  saw  deceased  coming  out  of  a  saloon  on  the 
northwest  comer,  and  going  to  the  north  crosswalk  over  Seventh 
street  In  the  next  view  of  the  car  and  the  deceased  that  we  get 
in  this  evidence  the  deceased,  having  passed  over  the  pavement 
from  the  saloon  to  the  north  crosswalk,  over  the  space  betwe^i  the 
curb  and  the  west  track,  over  the  space  between  the  rails  of  that 
track,  is  seen  standing  on  the  crosswalk  in  the  space  between  the 
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west  and  east  track,  looking  back  to  the  west,  and  whistling  to  his 
little  dog,  which  was  on  the  pavement  in  front  of  the  saloon ;  and 
the  car,  in  the  meantime  having  passed  over  the  south  crosswalk 
and  some  distance  over  the  space  between  the  two  crosswalks, 
is  seen  approaching,  and  near  the  north  crosswalk.  There  is  no 
evidence  tending  to  prove  that  while  he  was  in  this  position  he 
was  in  any  danger  from  the  approaching  car.  In  the  next  and 
last  view  given  by  these  witnesses  the  deceased  is  seen  moving 
from  his  last  position  on  the  crosswalk  between  the  tracks  toward 
the  east  track,  and  in  doing  so  is  struck  by  the  fender  of  the  car. 
It  further  appears  from  the  evidence  of  these  witnesses  that  the 
headlight  on  the  dashboard  in  front  of  the  car  was  shining  brightly ; 
that  they  heard  no  bell  rung,  gong  sounded,  or  other  warning 
given  as  the  car  approached  the  north  crosswalk;  the  motorman 
was  looking  west,  and  they  saw  no  effort  made  to  stop  the  car 
before  the  deceased  was  struck ;  that  although  it  was  a  dark  night, 
and  there  were  no  street  lights  in  that  locality,  yet  there  was 
light  enough  from  the  headlight  and  from  the  lights  in  neighbor- 
ing stores  and  houses  for  them  to  see  what  transpired,  and  their 
evidence  tended  to  prove  that  the  motorman  could  have  seen  the 
deceased,  and  the  deceased  could  both  have  seen  and  heard  the 
car,  at  any  time  after  the  deceased  entered  upon  the  crosswalk. 
The  evidence  of  the  only  other  witness  for  the  plaintiff  tended  to 
prove  that  the  car  going  at  the  rate  of  eight  miles  an  hour  could 
have  been  stopped  at  that  place,  with  the  reverse,  in  about  thirty, 
and  with  the  brake  in  about  forty-five  feet. 

The  demurrer  to  the  evidence  was  properly  sustained.  While 
the  evidence  for  the  plaintiff  tended  to  prove  that  the  defendant's 
motorman  was  negligent  in  failing  to  give  proper  warning  and  to 
keep  a  proper  lookout  on  approaching  the  crosswalk,  it  also  showed 
at  the  same  time  that  the  deceased,  at  any  time  after  he  came  out 
of  the  saloon,  could  have  both  seen  and  heard  the  approaching 
car,  and  yet,  without  looking  or  listening  or  paying  any  attention 
whatever  to  the  approaching  car,  he  attempted  te  cross  its  track 
in  front  of  the  car,  and  by  it  was  immediately  struck  and  killed, 
in  the  attempt.  His  death  was  the  immediate  result  of  his  own 
n^ligence,  to  which  the  negligence  of  the  defendant's  servants 
could  have  been  no  more  than  contributory.  His  negligence  was 
not  only  concurrent  with  that  of  the  defendant's  servant,  but 
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ootemporaneous  and  coincident  with  his  injury,  and  there  is  no 
room  in  the  case  for  the  interposition  of  the  humanitarian  doctrine 
invoked.  The  motorman  was  under  no  obligation  to  stop  his 
car  while  the  deceased  was  standing  in  a  place  of  safety  between 
the  tracks  with  his  back  to  the  track  on  which  the  car  was  moving, 
whistling  up  his  dog;  and  the  motorman  could  not  have  stopped 
it  in  the  time  that  intervened  between  the  time  when  he  left  that 
position  and  the  time  when  he  was  struck. 

The  judgment  of  the  Circuit  Court  is  afltened.    All  concur. 


Peck  V.  St.  Louis  Transit  Co. 
(Missouri  —  Supreme    Court,   Division   No.    1.) 

1.  Injubt  to  Passenoeb  Aughtino;  Bubden  op  Proof. —  The  plaintiff  was 

injured  in  attempting  to  alight  from  one  of  the  cars  of  the  defendant 
An  instruction  to  the  effect  that  the  burden  of  proof  as  to  the  act  of 
negligence  complained  of  rests  upon  the  plaintiff  throughout  the  case 
is  not  objectionable  because  it  fails  to  distinguish  between  the  act  of 
negligence  stated  in  the  petition  and  the  contributory  negligence 
charged  in  the  answer,  where  there  was  in  fact  no  suggestion  in  the 
case  of  contributory  negligence. 

2.  iNSTBUcnoN   AS  TO   STOPPING   Cab. —  An   instruction  to  the  effect  that 

if  the  jury  find  from  the  evidence  that  the  plaintiff^s  injuries  were 
caused  by  her  leaving  the  car  before  it  had  "  stopped  still,"  and  while 
the  same  was  in  motion,  and  that  but  for  such  attempt  on  her  part  to 
alight  from  the  car  while  the  same  was  in  motion,  she  would  not 
have  sustained  any  injury,  then  the  plaintiff  cannot  recover,  is  not 
objectionable  where  the  plaintiff  alleges  in  her  petition  and  her 
evidence  tends  to  show,  and  her  requests  for  instructions  assume  that 
the  car  had  stopped  when  she  attempted  to  alight  therefrom  and  was 
injured. 

Appeal  by  plaintiff  from  judgment  for  defendant.     Decided  November  25, 
1903.    Reported  178  Mo.  617,  77  8.  W.  736.    . 

Oilliam  &  Smith,  for  appellant. 

Oeo.  W.  Easley  and  Boyle,  Priest  &  Lehmann,  for  respondent 

Opinion  by  Valliant,  J. 

Plaintiff  was  a  passenger  on  one  of  defendant's  street  cars,  and 
in  attempting  to  alight  therefrom  fell  in  the  street  and  received 
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injturies.  She  said  in  her  petition  that  the  car  had  stopped  for 
the  purpose  of  aUowing  her  to  alight^  and  that  while  she  was  in 
the  act  of  alighting  the  defendant  carelessly  and  negligently  sud- 
denly started  said  car,  throwing  her  to  the  ground  in  a  violent 
manner.  That  is  the  only  act  of  negligence  charged.  The  answer 
was  a  general  denial  and  a  plea  of  contributory  negligence.  The 
evidence  for  the  plaintiff  tended  to  sustain  the  allegations  of  her 
petition ;  that  for  the  defendant  tended  to  prove  that  the  car  had 
not  stopped,  but  was  slowing  down  to  stop,  and  that  the  plaintiff 
attempted  to  step  off  facing  the  rear  while  the  car  was  still  moving, 
and  in  doing  so  fell.  At  the  request  of  the  plaintiff  the  court 
instructed  the  jury  that  if  the  car  was  stopped,  in  compliance  with 
her  signal,  to  enable  her  to  alight,  and  if  while  she  was  in  the 
act  of  stepping  from  the  car  it  suddenly  started  forward,  and  she 
was  thereby  thrown  to  the  ground,  and  if  by  the  exercise  of  a 
very  high  degree  of  care  the  defendant's  servants  could  have  pre- 
vented the  car  from  so  starting,  and  if  she  was  herself  exercising 
ordinary  care  in  so  attempting  to  alight,  she  was  entitled  to  re- 
cover;  and,  further,  that,  if  the  car  came  to  a  stop  to  allow  her  to 
tli^t,  it  was  the  duty  of  the  conductor  to  have  held  it  stationary 
until  she  had  alighted,  if  by  the  exercise  of  a  very  high  degree 
of  care  he  could  have  done  so.  For  the  defendant  the  court 
gave  the  following  instructions: 

"(1)  The  actionable  negligence  charged  in  plaintifTs  petition  is  that  the 
conductor  of  defendant's  car,  upon  which  plaintiff  waa  a  passenger,  caused 
the  ear  to  stop  on  the  south  side  of  Laclede  arenue,  on  Grand,  for  the  pur- 
pose of  permitting  plaintiff  to  alight  therefrom,  and  that  while  plaintiff  was 
in  the  act  of  alighting  the  defendant  careleeslj  and  negligently  suddenly 
started  said  car,  whereby  plaintiff  was  thrown  to  the  street  and  injured, 
the  burden  of  proof  as  to  the  act  of  negligence  charged  as  aboTC  rests  upon 
the  plaintiff  throughout  the  case,  and,  before  you  are  entitled  to  return 
a  verdict  in  favor  of  plaintiff,  you  must  find  by  the  preponderance  or 
greater  weight  of  the  evidence  that  the  plaintiff's  injuries  were  caused 
by  the  act  of  negligence  on  the  part  of  defendant,  as  above  stated,  and  un- 
less you  so  find  your  verdict  must  be  for  the  defendant.  (2)  If  you  find  from 
the  evidence  that  the  plaintiff's  injuries,  if  any  she  sustained,  were  caused  by 
her  leaving  the  defendant's  car  before  it  had  stopped  still  on  the  south 
tide  of  Laclede  avenue,  and  while  the  same  was  in  motion,  and  that  but 
for  such  attempt  on  her  part  to  alight  from  said  car  while  the  same  was 
in  motion  she  would  not  have  sustained  any  injury,  then  the  plaintiff  cannot 
ree9v«ry  and  your  verdict  must  be  lor  the  defendant.    (8)  If  the  jury  beliero 


Digitized  by  VjOOQ IC 


510  Street  Eailway  Repobts.  [Vol.2 

from  the  evidence  that  the  plaintiff  got  off  of  the  ear  when  it  was  about  to 
atop  to  permit  pateengere  to  alight,  but  while  it  waa  yet  moTin^  them  tbcrt 
it  no  evidence  of  negligence  on  the  part  of  defendant,  and  the  Terdiet  maet 
be  for  the  defendant/' 

There  was  a  verdict  and  judgment  for  defendant,  and  the  plaiii- 
tiff  appeals. 

The  only  action  of  the  court  assigned  for  error  is  the  giving 
for  the  defendant  the  three  instructions  above  copied.  The  com- 
plaint of  the  first  instruction  is,  first,  that  it  gives  undue  promi- 
nence to  the  fact  of  the  stopping  of  the  car,  and  treating  it  as  a 
part  of  the  act  of  negligence;  and,  second,  that  it  throws  the  burden 
of  proof  in  the  whole  case  on  the  plaintiff,  without  distinguish- 
ing between  the  act  of  n^ligence  stated  in  the  petition  and  the 
contributory  negligence  charged  in  the  answer. 

An  instruction  undertaking  to  inform  the  jury  as  to  the  act  of 
n^ligence  which  formed  the  gravamen  of  the  plaintiff's  case 
could  not  have  been  correctly  framed  without  stating  it  substan- 
tially as  it  was  stated  in  this  instruction.  Whilst  the  stopping  of 
the  car  and  the  plaintiff's  attempting  to  alight  were  not  acts  of 
negligence,  yet  they  constituted  the  condition  which  rendered  the 
starting  of  the  car  an  act  of  n^ligence  according  to  the  petition. 
The  instruction  merely  stated  the  act  of  n^ligence  as  plaintiff 
had  stated  it  in  the  petition  and  in  the  instruction  asked  by  her, 
and  in  the  only  way  it  could  be  intelligently  stated  to  conform  to 
the  plaintiff's  theory. 

As  to  the  burden  of  proof,  the  instruction  only  related  to  the 
act  of  negligence  charged  in  the  petition.  Certainly,  the  burden 
of  proving  that  act  was  on  the  plaintiff,  and  that  is  as  far  as  the 
instruction  goes.  There  was  no  reference  to  a  condition  of  facts 
from  which  the  jury  were  asked  to  find  the  plaintiff  guilty  of 
contributory  negligence.  There  was  in  fact  no  suggestion  of  con- 
tributory negligence  in  the  case  as  it  was  given  to  the  jury.  The 
defendant  merely  took  the  position  in  its  proof  and  in  its  instruc- 
tions that  the  defendant  did  not  commit  the  particular  act  charged 
to  have  been  committed^  and  that  the  accident  did  not  happen  as 
the  plaintiff  said  it  did.  In  a  case  where  a  passenger  is  injured 
because  of  the  breaking  down  of  a  car,  or  the  breaking  of  some 
appliance  or  equipment,  where  the  breaking  and  the  injury  to 
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the  passenger,  as  resulting  therefrom,  are  shown,  a  prima  facie 
case  is  made,  and  the  burden  is  shifted  to  the  carrier  to  show  that 
it  was  without  his  fault.  Plaintiff  in  the  case  before  us  invokes 
that  doctrine,  but  this  case  does  not  fall  within  it  We  see  no  fault 
with  the  first  instruction  for  defendant 

The  complaint  of  the  second  and  third  instructions  is  that  they 
limit  the  inqtiiry  of  the  jury  strictly  to  the  letter  of  the  plaintiff's 
petition,  and  say,  in  effect,  that  unless  the  car  had  stopped  when 
the  plaintiff  was  in  the  act  of  alighting  the  charge  of  negligence 
was  not  proven,  and  the  verdict  should  be  for  the  defendant.  Ap- 
pellant complains  of  the  term  ^^  stopped  stilL^'  If  the  defendant 
had  a  right  to  use  the  word  "  stopped  "  in  reference  to  the  condi- 
tion of  the  car,  it  was  not  an  abuse  of  the  right  to  say  ''*  stopped 
stilL"  There  is  really  no  difference  in  the  meaning  in  that  con- 
nection between  "  stopped  "  and  "  stopped  still,"  except  that  per- 
haps the  latter  is  more  emphatic.  In  this  respect,  however,  the 
writer  of  the  defendant's  instructions  was  not  more  emphatic  than 
the  writer  of  the  plaintiff's  instructions,  who  said  in  the  second 
instruction  for  the  plaintiff,  "  If  the  jury  believe  from  the  evi- 
dence that  the  car  upon  which  the  plaintiff  was  a  passenger  came 
to  a  stop,  ♦  ♦  *  then  it  was  the  duty  of  the  conductor  to  have 
held  the  car  stationary  until  she  alighted.''  The  serious  com- 
plaint, however,  against  these  two  instructions  is  that  they  require 
the  jury  to  find  that  the  car  had  actually  stopped  when  the  plain- 
tiff was  stepping  off,  and  prohibited  the  finding  of  a  verdict  for 
the  plaintiff  in  case  the  jury  should  believe  that  the  car  had 
slowed  down  in  its  motion  to  such  a  degree  that  the  plaintiff  might, 
without  passing  the  bounds  of  ordinary  prudence,  have  attempted 
to  alight,  and  that  while  doing  so  a  quick  motion  was  suddenly 
imparted  to  the  car,  which  threw  her  down.  The  learned  counsel 
seek  to  bring  the  case  within  the  doctrine  announced  in  Biden- 
hour  V.  RaUway  Co.,  102  Mo.  270,  13  S.  W.  889,  14  S.  W.  760. 
The  plaintiff  in  that  case  was  a  boy  nine  years  old.  The  petition 
stated  that  on  his  signal  the  car  stopped  to  allow  him  to  alight, 
and  that  while  he  was  in  the  act  of  alighting  it  was  suddenly  put 
in  motion,  and  thereby  he  was  thrown  to  the  street  and  injured. 
In  that  respect  the  case  was  like  this.  The  evidence  for  the  plain- 
tiff in  that  case  was  that,  as  the  car  approached  the  street  at  which 
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the  plaintiff  wished  to  get  off,  he  told  the  conductor  that  he 
wanted  to  get  off  there.     The  conductor  rang  the  hell  to  stop. 
The  car  "  just  slacked  'up  "  and  the  hoy  attempted  to  get  off,  hut 
just  as  he  had  one  foot  off  the  car  gave  a  sudden  jerk,  and  he  was 
thrown  down.     The  evidence  for  the  defendant  (which  was  that 
of  the  conductor)  was  to  the  effect  that  the  hoy  was  not  on  the 
train  at  all,  and  the  conductor  did  not  know  that  one  had  been 
hurt  by  his  train  until  informed  of  it  afterward.    Under  that  state 
of  the  pleadings  and  evidence  this  court  held  that  the  giving  of  the 
following  instruction  was  not  error :    '^  If  the  jury  find  from  the 
evidence  that  plaintiff  was  a  passenger  on  defendant's  cars,  that 
the  agents  and  servants  of  defendant  in  charge  of  said  car  knew  at 
what  point  plaintiff  desired  to  alight,  and  that  when  they  reached 
said  point  said  agents  and  servants  of  defendant  did  not  stop  a 
sufficient  length  of  time  to  permit  the  plaintiff,  acting  with  reason- 
able care  and  diligence  for  one  of  his  years,  to  alight  in  safety 
from  said  cars,  and  that  by  reason  thereof  the  plaintiff,  in  attempt- 
ing to  alight,  was  thrown  from  said  car  and  injured,  then  ho  is 
entitled  to  recover."    In  passing  on  that  case  this  court  held  that 
the  statement  in  the  petition  that  the  car  stopped  to  allow  the 
plaintiff  to  alight  was  a  matter  of  inducement;  that  the  act  of 
negligence  charged  was  putting  the  car  in  motion  while  the  plain* 
tiff  was  in  the  act  of  leaving.    Whatever  may  be  said  as  to  a  vari- 
ance between  the  allegata  and  the  probata  in  that  case,  certain 
it  is  that,  aside  from  the  petition,  the  plaintiff's  evidence  and  inr 
structions  brought  it  within  principles  which  this  court  has  roeo^ 
nized,  namely,  that  it  is  not  negligence  per  se  for  a  passenger  to 
attempt  to  board  a  car  or  alight  from  it  while  it  is  moving  slowly ; 
that  whether,  under  the  circumstance©  of  the  given  case,  it  is  negli- 
gence so  to  do,  is  a  question  for  the  jury;  and  that  if,  while  the 
passenger  is  attempting  to  alight  when  the  car  is  moving  so  slo-w^ly 
that  he  cannot  be  deemed  guilty  of  negligence  in  so  attempting, 
the  motion  of  the  car  is  suddenly  so  increased  as  to  cause  him  to 
fall,  the  carrier  is  liable.    The  following  cases,  cited  in  the  brief 
of  the  learned  counsel  for  appellant,  sustain  that  doctrine:    Doss 
V.  Railroad  Co.,  59  Mo.  27,  21  Am.  Eep.  871 ;  Wyait  v.  Railroad 
Co,,  62  Mo.  408;  Kelly  v.  Railroad  Co.,  70  Mo.  604;  Straus  v. 
Railroad  Co.,  75  Mo.  186;  Leslie  v.  Railroad  Co.,  88  Mo,  50; 
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Burger  v.  Railroad  Co.,  112  Mo.  238,  20  S.  W.  439,  34  Am.  St 
Rep.  379.  But  has  this  plaintiff,  either  by  her  pleadings,  her 
proof,  or  her  instructions,  given  this  defendant  any  such  case  to 
answer  as  that  presented  in  Bidenhour  v.  Bailtvay  Co.,  above  men- 
tioned, or  in  any  of  the  other  cases  cited?  In  her  petition  she 
said  that  the  car  had  stopped ;  in  her  evidence  she  stated  the  same 
thing,  and  in  her  instructions  she  founded  her  right  to  recover  on 
that  condition.  The  court,  in  its  instructions,  both  for  the  plain- 
tiff and  the  defendant,  followed  the  line  the  plaintiff  had  marked 
out.  If  there  was  any  error,  the  plaintiff  induced  it.  No  such 
theory  as  she  now  presents  was  offered  for  the  consideration  of 
the  trial  court  during  the  trial. 

The  plaintiff  now  insists  that,  although  all  of  her  evidence 
conformed  to  the  letter  of  her  petition,  and  all  of  her  instructions 
were  based  on  her  evidence,  yet,  because  the  defendant's  witnesses 
stated  that  the  car  had  slowed  down,  she  was  entitled  to  have  had 
submitted  to  the  jury  the  question  of  whether,  under  the  circum- 
stances as  detailed  by  the  defendant's  witnesses,  she  was  not  exer- 
cising ordinary  care  in  attempting  to  alight  from  the  moving  car. 
If  it  be  conceded  that  she  was  entitled  to  have  had  that  question 
submitted  to  the  jury,  she  has  no  right  to  complain  of  the  court 
for  not  submitting  it,  because  she  did  not  ask  it.  And  she  has  no 
right  to  complain  of  the  instructions  given  at  the  request  of  the 
defendant,  because  they  were  in  effect  only  the  plaintiff's  instruc- 
tions turned  around  so  as  to  show  the  other  side  on  the  same  theory. 

There  is  nothing  in  this  record  that  the  appellant  has  a  right  to 
complain  of,  and,  therefore,  the  judgment  is  affirmed.    All  concur. 


Jett  V.  Central  Electric  Bailtvay  Co. 
(Missouri  —  Supreme    Court,    Division    No.    1.) 

In  JURY  TO  CHILDBEN  WALKING  ON  TbACK;    CONTBIBUTOBY  NeOUOENOB;   DUTT 

or  Motobman  to  Stop.i — The  plaintiff's  child,  while  walking  with  her 
brother  along  and  upon  the  tracks  of  the  defendant,  was  struck  by  one 
of  its  cars  and  killed.    The  evidence  tended  to  show  that  the  motonnan 

1.  Other  cases  reported  in  this  series  pertaining  to  the  negligence  of  street 
railway  companies  in  causing  injuries  to  children  upon  tracks  are:  North 
Chicago  St.  Ry.  Co.  v.  Johnson,  2   St.  Ry.  Rep.  82,    (111.)    68  N.  E.  463; 
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could  have  seen  the  children  upon  the  track  for  a  distance  of  mors 
than  400  feet,  and  by  the  exercise  of  ordinary  care  could  have  avoided 
the  accident.  It  was  held  that  notwithstanding  the  negligence  of  the 
children  and  the  right  of  the  motorman  to  presume  in  the  first  instance 
that  they  would  look  for  the  car  and  get  out  of  the  way,  the  failure  of 
the  motorman  to  use  ordinary  care  to  prevent  the  injury  is  negligence 
for  which  the  company  is  liable.  The  question  as  to  whether  under 
the  circumstances  the  motorman  exercised  due  care  to  prevent  the  ac- 
cident is  one  of  fact  for  the  jury. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  November  25, 
1903.    Reported  178  Mo.  664,  77  S.  W.  738. 

John  H.  Lucas,  for  appellant 

Andrew  R,  Lyon  and  Scarritt,  Oriffith  &  Jones,  for  respondents. 

Opinion  by  Vaxliant,  J. 

Plaintiffs  minor  child  was  run  over  and  killed  by  a  street  car 
of  the  defendant,  as  they  allege,  through  the  negligence  of  the 
defendant's  servants  operating  the  car.     The  negligence  charged 

Mellen  f.  Old  Ck)lony  St.  Ry.  Ck).,  2  St.  Ry.  Rep.  427,  (Mass.)  68  N.  E.  679; 
Meeker  f?.  Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  636,  (Mo.)  77  a  W. 
58;  Kube  t\  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  597,  (Mo.  App.)  78 
S.  W.  55;  Fritsch  t?.  N.  Y.  k  Queens  Co.  Ry.  Co.,  2  St.  Ry.  Rep.  789,  93 
App.  Div.  (N.  y.)  554,  87  N.  Y.  Supp.  942;  McDonald  i?.  Metropolitan 
St.  Ry.  Co.,  2  St.  Ry.  Rep.  788,  93  App.  Div.  (N.  Y.)  238,  87  N.  Y.  Supp. 
699;  Sciurba  v.  Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  789,  87  App,  Dit. 
(N.  Y.)  614,  84  N.  Y.  Supp.  85;  Carney  t?.  Concord  St.  Ry.,  2  St.  Ry.  Rep. 
668,  (N.  H.)  57  Atl.  218;  Forrestal  f.  Milwaukee  Elec  Ry.  &  L.  Co.,  2 
St.  Ry.  Rep.  968,  (Wis.)  97  N.  W.  182;  Zimmerman  v.  Denver  Cons.  Tram. 
Co.,  1  St.  Ry.  Rep.  21,  (Colo.)  72  Pac.  807;  McDermott  r.  Boston  Blev. 
Ry.  Co.,  1  St.  Ry.  Rep.  325,  (Mass.)  68  N.  E.  34;  Campbell  v,  St  Louis 
k  Sub.  Ry.  Co.,  1  St.  Ry.  Rep.  475,  (Mo.)  75  S.  W.  86;  Lafferty  t?.  Third 
Ave.  R.  Co.,  1  St.  Ry.  Rep.  605,  85  App.  Div.  (N.  Y.)  592,  83  N.  Y.  Supp.  406. 
Greater  vigiUnce  and  caution  are  to  be  exercised  by  motormen  to  prevent 
injuries  by  collision  with  children  than  the  law  demands  for  the  protection 
of  adults.  Nellis  Street  Railroad  Accident  Law,  p.  327.  See  also  Passa- 
maneck  v,  Louisville  R.  O).,  98  Ky.  195,  30  S.  W.  620;  Woeckner  v,  Erie 
Elec.  Motor  Co.,  176  Pa.  St.  451,  35  Atl.  182  (where  a  motorman  was  held 
negligent  in  entirely  releasing  the  brake  on  his  car  on  a  down  grade  after 
bringing  it  almost  to  a  stop,  while  a  child  under  four  years  of  age  is  within 
ten  feet  of  the  car  and  five  feet  of  the  track,  although  the  child  had  turned 
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in  the  petition  was  the  running  of  the  car  at  a  greater  rate  of  speed 
than  twelve  miles  an  hour,  in  violation  of  a  city  ordinance,  and  in 
running  the  car  at  a  high  rate  of  speed  against  and  over  the  child 
while  she  was  walking  along  the  track,  without  giving  any  warn- 
ing of  its  approach,  and  without  exercising  reasonable  care  to 

away  from  the  track) ;  San  Antonio  St.  R.  Co.  v.  Mechler,  87  Tex.  628,  30 
8.  W.  899,  5  Am.  ElectL  Cas.  585.  In  the  case  last  cited  the  court  said: 
"There  is  no  reason  why  a  street  car  company  should  be  charged  with  any 
higher  degree  of  diligence  to  ascertain  the  presence  of  a  child  upon  the  track 
than  an  adult.  The  greater  diligence  required  in  case  of  the  small  child 
arises  out  of  the  known  want  of  capacity  to  take  care  of  itself,  and  this 
duty  cannot  be  imposed  imtil  the  character  of  the  person  imperiled  is  known. 
But  when  it  is  known  that  a  young  child  is  approaching  the  track,  with  the 
apparent  intention  of  crossing  it  in  front  of  a  moving  car,  or  if  it  be  dis- 
covered upon  the  track,  the  highest  degree  of  diligence  must  be  exercised  to 
prevent  injuring  it." 

A  motorman  cannot  assume  that  a  child  seven  years  of  age,  hurrying 
toward  a  track,  and  looking  in  the  opposite  direction,  will  not  go  on  the 
track  in  front  of  the  car.  Citizens'  St.  R.  Co.  r.  Hamer,  29  Ind.  App.  426, 
62  N.  E.  658.  And  in  the  case  of  South  Chicago  City  Ry.  Co.  v.  Kinnare, 
96  m.  App.  210,  it  was  held  that  the  presumption  that  a  person  who  is  seen 
upon  the  track  or  near  to  it,  and  is  apparently  capable  of  taking  care  of  him- 
self, will  leave  the  track  before  a  car  reaches  him,  sufficient  warning  having 
been  given  him  of  its  approach,  is  not  to  be  applied  to  children  who  are  too 
young  to  appreciate  their  danger. 

Applicatioii  of  rule  as  to  duty  to  look  and  listen. —  While  as  a  general  rule 
it  is  the  duty  of  a  pedestrian  to  look  and  listen  before  attempting  to  cross 
a  street  car  track,  and  a  failure  to  do  so  will  bar  a  recovery,  the  rule  is  not 
to  be  applied  inflexibly  in  all  cases  without  regard  to  age  or  circumstances. 
If  we  assume  that  it  can  be  asserted  as  a  proposition  of  law  that  a  child  is 
ttti  juris,  so  as  to  be  chargeable  with  negligence,  the  law  is  not  so  unreasonable 
or  unjust  as  to  require  of  it  the  same  degree  of  reason  and  consideration  in 
avoiding  the  consequence  of  the  negligence  of  others  that  is  required  of 
persons  of  full  age  and  capacity;  and  it  should  be  left  to  the  jury  to  deter- 
mine whether  a  child,  in  attempting  to  pass  in  front  of  a  car,  acted  with  that 
degree  of  care  and  prudence  which  might  reasonably  be  expected,  under  the 
eireumstances,  of  a  child  of  his  age  and  capacity.  It  is  for  the  jury  to  deter- 
mine whether  a  child's  conduct,  in  attempting  to  cross  a  track  in  front  of 
an  approaching  car  without  looking  or  listening,  is  characterized  by  any 
want  of  that  degree  of  care  which  could  reasonably  have  been  expected  of  a 
child  of  his  age.  Wallace  v.  City  &  Sub.  Ry.  Co.,  26  Oreg.  174,  37  Pac.  477, 
5  Am.  Electl.  Cas.  564.  See  also  Stone  v.  Dry  Dock,  etc.,  R.  Co.,  115  N.  Y. 
104,  21  N.  E.  712;  Byrne  v,  N.  Y.,  etc.,  R.  Co.,  83  N.  Y.  620;  Goldstein  i?. 
Dry  Dock,  etc.,  R.  Co.,  35  Misc.  Rep.  (N.  Y.)  200,  71  N.  Y.  Supp.  477. 
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avoid  striking  her  after  the  servants  in  charge  of  the  car  saw  that 
she  was  in  a  position  of  danger,  or  would  have  seen  it  if  they  had 
exercised  ordinary  care.  The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence.  There  are  some  undisputed  facts 
in  the  case.  They  are  as  follows:  St  John  avenue  is  a  public 
street  in  Kansas  City  running  east  and  west.  Jackson  street,  run- 
ning north  and  south,  crosses  it  at  right  angles.  Elmwood  avenue, 
which  is  parallel  with  and  east  of  Jadraon  street,  also  crosses  St 
John  avenue  at  right  angles.  The  distance  from  Jackson  street  to 
Elmwood  avenue  is  half  a  mile,  and  there  is  no  other  street  cross- 
ing St.  John  avenue  between  those  two.  St.  John  avenue  is  the 
only  open  thoroughfare  running  east  and  west  through  a  section 
about  a  mile  wide,  and  it  is,  therefore,  a  much  used  highway  for 
people  living  in  that  part  of  the  city.  The  defendant  maintains  a 
double-track  street  railroad  along  the  center  of  St.  John  avenue. 
Between  Jackson  street  and  Elmwood  avenue,  St.  John  avenue  is 
not  paved  or  sidewalked,  except  a  sidewalk  in  front  of  the  plain- 
tiffs' premises,  and  except  that  along  the  center  of  the  street,  a 
space  sixteen  feet  wide,  in  which  are  laid  the  defendant's  tracks, 
there  is  a  surface  of  broken  stone  and  granite.  In  consequence  of 
the  otherwise  unpaved  condition  of  the  street,  the  travel  both  for 
vehicles  and  pedestrians  is  along  that  sixteen-foot  space,  particu- 
larly so  in  wet  weather  when  the  street  is  muddy.  People  usually 
walked  in  the  railroad  tracks  because  it  was  better  walking  than 
on  the  street  outside,  and  the  children  going  to  school  took  that 
course.  The  plaintiffs'  residence  is  on  a  lot  that  fronts  fifty  feet 
on  the  north  line  of  St.  John  avenue.  From  the  west  line  of  plain- 
tiffs' lot  to  the  east  line  of  Jackson  street  is  208  feet.  Farther  to 
the  east  is  the  residence  of  Mr.  Owen.  From  his  house  to  Ta<^> 
son  street  it  is  660  feet.  Elmwood  avenue  is  still  to  the  east  of  Mr- 
Owen's  house.  On  the  morning  of  February  6,  1900,  plaintiffs' 
two  children,  a  girl  aged  eleven  years,  ten  and  one-half  months, 
and  a  boy  about  two  years  younger,  on  their  way  to  school,  were 
on  the  north  track  of  defendant,  when  a  car  of  defendant  goin^ 
in  the  same  direction  approached  behind  them,  and  struck  the 
girl  and  killed  her.  In  addition  to  the  above  undisputed  facts 
there  were  other  facts  about  which  there  was  conflict  in  the  evi- 
dence; the  testimony  for  the  plaintiffs  tending  to  show  that  the 
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facts  were  one  way,  that  for  the  defendant  another.  If  the  facts 
were  as  the  plaintiffs'  testimony  tended  to  prove  they  were,  the 
plaintiffs  were  entitled  to  recover ;  but,  if  the  facts  were  proved  to 
be  as  the  evidence  relied  upon  by  the  defendant  tended  to  prove, 
then  the  verdict  should  have  been  for  the  defendant.  The  verdict 
was  for  the  plaintiffs  for  $5,000,  and  judgment  accordingly,  from 
which  the  defendant  appeals. 

1.  The  question  in  the  case,  in  our  judgment,  is  one  of  fact. 
The  principles  of  law  governing  it  are  well  settled,  and  there  is 
little,  if  any,  real  difference  in  that  respect  between  the  learned 
counsel.  Appellant  contends  that  the  testimony  shows  that  these 
two  children  were  walking  on  the  north  side  of  the  north  track  at 
a  safe  distance  therefrom  as  the  car  approached  behind  them,  and 
when  it  had  reached  within  ten  or  fifteen  feet  of  them,  they  ap- 
peared by  their  movements  suddenly  to  design  crossing  the  track, 
and,  as  if  with  that  purpose,  did  step  on  the  track  within  that 
distance  of  the  car  when  it  was  going  at  its  usual  speed ;  that  the 
motorman  immediately  saw  the  movement  of  the  children,  and 
did  everything  within  his  power  to  stop  the  car,  but  it  was  im- 
possible to  do  so.  The  boy  escaped  with  a  scratch,  but  ihe  girl 
was  crushed  beneath  the  car.  There  was  evidence  tending  to  prove 
that  these  were  the  facts,  and  the  jury  were  instructed  that,  if 
they  found  those  to  be  the  facts,  their  verdict  should  be  for  the 
defendant.  But  there  was  testimony  upon  which  the  plaintiffs 
rely  which  tended  to  prove  the  following  facts:  These  children 
came  out  of  the  gate  in  front  of  their  father's  house,  walked 
straight  to  the  north  track,  and  went  upon  it  The  boy  undertook 
to  walk  on  top  of  the  north  rail,  and  was  doing  so,  his  sister  walk- 
ing in  the  track,  and  holding  his  hand  to  assist  him  in  accomplish- 
ing his  feat ;  that  they  continued  to  walk  in  that  way  until  the  car 
was  upon  them.  The  boy  jimiped  to  the  right,  and  barely  escaped, 
but  the  girl  was  caught.  These  children,  then  on  the  track,  were 
in  plain  view  of  the  motorman,  if  he  had  been  looking,  from  the 
time  he  reached  Mr.  Owen's  house  imtil  he  struck  them.  When 
the  car  struck  the  child  it  dragged  her  under  its  wheels  fifty  or 
sixty  feet,  and  stopped  twenty-five  feet  each  of  Jackson  street, 
the  point  where  she  was  struck;  therefore,  was  seventy-five  or 
eighty-five  feet  east  of  Jackson  street.    According  to  this  testimony, 
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the  point  where  the  children  went  upon  the  track  —  that  is,  on  a 
straight  line  from  the  gate  in  front  of  their  father's  house  —  was 
233  feet  east  of  the  east  line  of  Jackson  street     They  walked, 
therefore,  on  the  track  148  or  168  feet  before  the  car  struck  them. 
One  of  the  witnesses,  a  school  girl  thirteen  years  old,  who  lived 
east  of  Mr.  Owen's  house,  was  walking  west  on  the  south  track, 
and  saw  these  children  when  they  came  out  of  their  gate  walking 
toward  the  track.     She  waved  to  them,  and  thought  to  overtake 
them.     Just  after  that,  as  she  came  opposite  Mr.  Owen's  house, 
this  car  passed  her.     Then  she  stepped  behind  it  on  the  north 
track,  and  continued  to  walk  west  in  that  track.     The  car  shut 
oflF  her  view  of  the  children,  and  she  saw  them  no  more  until  after 
the  accident.     The  evidence  was  also  to  the  effect  that  the  gong 
was  not  sounded,  and  that  the  children  had  no  warning  of  the 
approach  of  the  car;  also  that  the  motorman  did  not  have  his 
hands  on  the  appliances  for  controlling  the  car,  but  was  leaning 
iigainst  the  car,  and  conversing  with  the  conductor ;  also  that  the 
car  was  nmning  unusually  fast.    If  the  jury  believed  the  evidence 
tending  to  prove  those  facts,  they  were  bound  to  find  a  verdict  for 
the  plaintiflFs,  even  though  they  also  believed  that  the  children 
were  guilty  of  negligence  in  walking  on  the  track.     The  motor- 
man,  if  he  was  looking,  saw  the  children  ^t  least  from  the  time 
he  passed  Mr.  Owen's  house,  which  was  over  400  feet  east  of  the 
point  at  which  they  went  upon  the  track,  so  th»it  he  ran  more  than 
500  feet  with  the  children  in  view  before  he  struck  them.     Of 
course,  the  children  would  have  seen  the  car  approaching  them  if 
they  had  looked  in  that  direction,  and  it  was  negligence  in  them 
not  to  have  looked.    And  the  motorman  had  a  right  to  presume,  in 
the  first  instance,  that  they  had  looked  or  would  look,  and  that, 
seeing  the  car  coming,  they  would  get  out  of  the  way.    But  it  "was 
his  duty  to  be  on  the  constant  watch,  and,  in  the  event  it  became 
evident  that  they  were  not  observing  the  care  they  should  observe, 
it  became  his  duty  to  avoid  running  upon  them  if  by  ordinary  care, 
with  the  means  in  his  power,  he  could  do  so.     Whether  it  must 
have  become  evident  to  the  motorman  in  this  case,  presuming  ho 
was  on  the  lookout,  that  these  children  were  heedless  of  the  ap- 
proaching car,  and  negligently  unmindful  of  their  danger,  was  a 
question  for  the  jury.    If  they  believed  from  the  evidence  that  a 
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reasonable  man  in  the  motorman's  place,  on  the  watch,  and  mind- 
fal  that  he  was  running  a  dangerous  machine,  would  have  seen  that 
these  two  children  were  so  absorbed  in  the  little  exploit  the  boy 
was  trying  to  accomplish  —  balancing  himself  to  walk  on  the  rail 
with  the  assistance  of  his  sister  holding  his  hand  —  and  that  they 
were  apparently  oblivious  to  the  approaching  danger,  then  the 
jury  had  the  right  to  say  that  the  motorman  knew,  or  that,  if  he 
had  exercised  ordinary  care,  he  would  have  known,  the  danger  in 
time  to  have  averted  the  accident,  and,  failing  to  do  so,  the  de- 
fendant is  liable. 

We  do  not  attach  any  importance  to  the  fact  that  the  plaintiffs' 
testimony  tended  to  show  that  the  car  was  running  faster  than 
twelve  miles  an  hour,  in  violation  of  the  city  ordinance.  Twelve 
miles  an  hour,  under  the  circumstances  of  this  case,  would  have 
been  as  effective  of  the  result  as  a  greater  speed.  Assuming  that  he 
was  going  only  twelve  miles  an  hour,  if  the  plaintiffs'  evidence  is 
believed,  the  motorman  saw  the  peril  of  the  child  in  time  to  have 
averted  the  accident,  but  without  making  any  effort  to  do  so  — 
without  even  sounding  his  gong  —  he  ran  upon  them.  The  gen- 
eral rule  of  law  that  a  plaintiff  cannot  recover  damages  for  in- 
juries sustained  by  him  when  his  own  negligence  has  contributed 
with  that  of  the  defendant  to  cause  the  injuries  has  one  exception, 
and  that  is  if  the  defendant,  before  the  injury  is  inflicted,  dis- 
covers the  peril  (or  in  some  cases  even  where,  by  the  exercise  of 
ordinary  care,  the  defendant  might  have  discovered  it),  and  has 
it  in  his  power  then  and  there,  by  the  exercise  of  ordinary  care,  to 
avert  the  injury,  but  fails  to  do  so,  he  is  liable.  That  is  the  law 
in  this  State,  so  declared  in  Kellny  v.  Railway  Co,,  101  Mo.  67, 
13  S.  W.  806,  8  L.  R  A.  783,  and  iterated  in  Morgan  v.  Wabash 
%.  Co.,  159  Mo.  262,  60  S.  W.  195.  The  facts  which  the  plain- 
tiffs' testimony  tends  to  prove  bring  this  case  within  that  excep- 
tion, and  for  that  reason  the  court  did  not  err  in  refusing  the  in- 
struction asked  by  the  defendant  in  the  nature  of  a  demurrer  to 
the  evidence. 

There  is  one  other  ground  assigned  by  appellant  why  the  de- 
murrer to  the  evidence  should  have  been  sustained ;  that  is,  that 
there  was  no  evidence  to  prove  that  the  deceased  was  unmarried. 
It  is  true  the  record  shows  no  evidence  offered  on  that  point,  but 
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it  would  be  so  improbable  that  a  child  not  quite  twelve  years  old, 
living  with  its  parents,  and  going  to  school  from  their  home,  was 
married,  that  we  should  presume  the  contrary  in  the  absence  of 
any  suggestion  to  the  trial  court  that  proof  on  that  point  was 
desired. 

The  criticisms  of  the  action  of  the  court  in  the  giving  and  re- 
fusing of  instructions  are  all  based  on  separate  features  of  the 
same  proposition,  which  is  appellant's  main  assignment  of  error ; 
that  is,  that  there  was  no  evidence  to  sustain  the  plaintiffs'  case, 
and  an  instruction  for  a  nonsuit  should  have  been  given.  We  have 
already  discussed  that  proposition. 

We  find  no  error  in  the  record,  and  the  judgment  is,  therefore, 
aflSrmed.    All  concur. 


Warner  v,  8t.  Louis  &  Meramec  River  Railroad  Co. 
(Missouri  —  Supreme    Court,    Division    No.    I.) 

1.  EzcBSSiVB  Speed;    Neglioence.i — Negligence   is  not  shown  by  evidence 

that  the  car  when  a  coUision  occurred  was  running  at  the  usual  rate 
of  speed,  though  faster  than  at  other  places  in  the  city. 

2.  Sounding  Gong  or  Warning  —  Where  the  evidence  shows  that  the  motor- 

man  of  the  car  causing  the  injury  sounded  the  gong  at  a  distance  of 
1,000  feet  from  the  place  where  the  accident  occurred,  and  again 
sharply  three  times  at  a  point  160  feet  distant  from  such  place,  the 
charge  of  negligence  for  failure  to  give  proper  warning  of  the  approach 
of  the  car  is  not  sustained. 

1.  Negligent  rate  of  speed. —  See  South  Ck)vington  &  C.  St.  Ry.  Co.  v.  Con- 
stans,  1  St.  Ry.  Rep.  242,  and  note,  25  Ky.  Law  Rep.  158,  74  S.  W.  705; 
State  V,  United  Rys.  &  Elec.  Co.,  1  St.  Ry.  Rep.  260,  and  note,  (Md.)  54 
Atl.  612;  Moore  v.  Lindel  Ry.  Co.,  1  St.  Ry.  Rep.  492,  (Mo.)  75  S.  W. 
672,  and  note  on  1  St.  Ry.  Rep.  493,  relating  to  the  effect  of  ordinances 
regulating  the  rate  of  speed  of  street  cars;  Lane  v,  Brooklyn  Hts.  R.  Co., 
1  St.  Ry.  Rep.  586,  and  note  on  page  587,  85  App.  Div.  (N.  Y.)  85,  82 
N..Y.  Supp.  1057.  As  to  excessive  rate  of  speed  causing  injury  to  passenger, 
see  note  to  Fisher  v.  Union  Ry.  Co.,  1  St.  Ry.  Rep.  636.  Where  there  is  no 
law  or  ordinance  regulating  the  rate  of  speed  on  a  city  street,  the  mere  fact 
of  a  street  car  running  at  a  high  rate  of  speed  does  not  constitute  negligence, 
but  it  is  for  the  jury  to  say,  in  view  of  the  surrounding  conditions  at  the 
time,  whether  such  a  rate  of  speed  was  excessive  and,  therefore,  dangerous 


Digitized  by  VjOOQ IC 


Wabneb  V,  St.  Louis  &  Meramec  Rivee  R.  Co.        521 

3.  Obdinaby   Cabe   of   Motobman. —  In   the  absence   of   evidence   that   the 

decedent  was  on  the  track  when  the  car  approached,  and  that  the  motor- 
man  saw  him  in  a  dangerous  place  in  time  to  avoid  the  accident,  a  charge 
of  negligence  on  the  part  of  the  motorman  in  failing  to  stop  the  car  or 
check  its  speed  so  as  to  enable  the  decedent  to  escape  from  his  position 
of  peril  is  not  sustained. 

4.  Pboof  of  Nbqugknob. —  The  burden  of   proving  the  negligence  charged 

is  upon  the  plaintiff.  It  is  not  enough  to  show  an  accident  and  an 
injury.  There  must  be  a  direct  connection  between  the  negligent  act 
and  the  injury,  and  the  n^ligence  must  be  the  proximate  cause  of  the 
injury. 

5.  Ck)ifJECTDBAL  Cause. —  If  the  injury  may  have  resulted  from  one  of  two 

causes,  for  one  of  which«  and  not  the  other,  the  defendant  is  liable, 
it  must  be  shown  with  reasonable  certainty  that  the  cause  for  which  the 
defendant  is  liable  produced  the  result;  and  if  the  evidence  leaves  it  to 
conjecture,  the  plaintiff  must  fail  in  his  action. 

Appbai.  by  defendant  from  a  judgment  setting  aside  a  nonsuit.     Decided 
November  25,  1903.     Reported   178  Mo.  125,  77  S.  W.  67. 

McKeighan  &  Waits  and  Robert  A.  Holland,  Jr.,  for  appellant. 

E.  L,  &  John  Johnston,  for  respondent 

Opinion  by  Mabshaix,  J. 

This  is  an  action  under  the  statute  to  reoover  $5^000  damages 
for  the  death  of  the  plaintiffs  husband,  Ira  B.  Warner,  on  Janu- 

imder  the  circumstances.  Nellis  Street  Railroad  Accident  Law,  p.  278,  and 
cases  cited.  The  question  as  to  whether  a  certain  rate  of  speed  is  negligent 
will  depend  in  every  case  upon  the  existing  circumstances.  See  Nellis  Street 
Bailroad  Accident  Law,  p.  280.  As  to  excessive  rate  of  speed  in  a  narrow 
street,  see  Louisville  Ry.  Ck>.  f).  Teekin,  2  St.  Ry.  Rep.  311,  (Ky.)  78  S.  W. 
470. 

Duty  to  sound  gong. —  See  Lynch  r.  Third  Ave.  R.  Ck>.,  2  St.  Ry.  Rep.  785, 
88  App.  Div.  (N.  Y.)  604,  86  N.  Y.  Supp.  180;  Union  Traction  Ck).  i?.  Van- 
dercook,  2  St.  Ry.  Rep.  231,  (Ind.  App.)  69  N.  E.  486;  Dalton  t?.  N.  Y., 
N.  H.  &  H.  R.  Ck>.,  2  St.  Ry.  Rep.  429,  (Mass.)  68  N.  E.  830;  Buren  t?.  St. 
Louis  Transit  Co.,  2  St.  Ry.  Rep.  616,  (Mo.  App.)  78  S.  W.  680. 

Proximate  canse  of  injury. —  The  negligence  which  is  alleged  to  have  pro- 
duced the  injury  complained  of  must  be  the  immediate  cause  of  such  injury. 
Martin  t?.  St.  Louis,  etc.,  Ry.  Co.,  56  Ark.  510,  19  S.  W.  314;  Gates  v.  Bur- 
lington, etc.,  R.  Co.,  39  Iowa,  45;  Hinchy  v,  Manhattan  Ry.  Co.,  49  N.  Y. 
Super.  Ct.  406;  Broussard  v,  Sabine  k  E.  T.  Ry.  Co.,  80  Tex.  329,  16  S.  W. 
30.    See  Nellis  Street  Railroad  Accident  Law,  pp.  24-35. 
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ary  22,  1900,  on  Lockwood  avenue,  between  Gore  and  Grey  ave- 
nues, in  the  town  of  Webster,  alleged  to  have  been  caused  by  being 
struck  and  mortally  injured  by  one  of  defendant's  cars,  then  being 
run  on  the  defendant's  street  railroad  tracks  upon  said  street  The 
accident  occurred  between  7  and  8  o'clock  at  night,  and  the  peti- 
tion charges  that  the  night  was  "  quite  dark,"  and  the  tracks 
at  the  point  of  the  accident  were  "  dimly  lighted,"  and  the  acci- 
dent is  alleged  to  have  occurred  about  seventy  feet  east  of  Grey 
avenue.     The  negligence  charged  in  the  petition  is  that 

"The  said  car  was  then  and  there  running  east  on  a  down  grade  at  a 
rapid  and  dangerous  rate  of  speed,  and  no  bell  was  sounded  nor  warning  given 
by  said  defendant,  its  agent  and  employees  in  charge  of  said  car,  until  too 
late  to  enable  said  deceased  to  avoid  said  collision  and  escape  from  his 
perilous  position;  that  defendant's  motoneer  in  charge  of  and  running  said 
car  saw,  or  by  the  exercise  of  ordinary  care  would  have  seen,  the  said  peril 
of  plaintiff's  said  husband  at  said  time  and  place  in  time  to  have  stopped  said 
car  and  avoided  said  collision,  or  so  checked  the  speed  and  delayed  said  car 
as  would  have  given  said  deceased  sufficient  time  to  escape  from  his  position 
of  peril  upon  said  tracks,  but  defendant's  said  motoneer  then  and  there  care- 
lessly, negligently,  and  recklessly  failed  so  to  do." 

The  answer  is  a  general  denial  and  a  plea  of  contributory  n^li- 
gence.  At  the  close  of  the  plaintifiPs  case  the  defendant  demurred 
to  the  evidence.  The  court  sustained  the  demurrer,  and  the  plain- 
tiff took  a  nonsuit  with  leave.  The  plaintiff  moved  to  set  aside  the 
nonsuit.  The  court  sustained  the  motion  on  the  ground  that  it  bad 
erred  in  sustaining  the  dOTiurrer  to  the  evidence,  and  the  defend- 
ant appealed  from  that  ruling  of  the  court.  As  the  only  question 
in  the  case  that  is  open  to  review  in  this  state  of  the  record  is 
whether  the  plaintiff  made  out  a  case  for  the  jury,  the  evidence 
will  be  stated  and  considered  in  the  course  of  tie  opinion,  rather 
than  stating  it  separately. 

1.  The  error  assigned  is  that  the  trial  court  erred  in  setting 
aside  the  nonsuit,  because  the  plaintiff  made  out  no  case  that  en- 
titled her  to  go  to  the  jury.  In  cases  of  this  character  this  court 
has  always  refused  to  interfere  with  the  discretion  of  the  trial 
court  in  granting  one  new  trial  to  a  party  litigant,  unless  the  case 
was  such  that  under  no  circumstances  whatever  could  a  velrdict  in 
favor  of  the  plaintiff  be  allowed  to  stand.  Hoepper  v.  Southern 
Hotel  Co.,  142  Mo.  (loc.  Kt.)  387,  44  S.  W.  257;  Haven  v.  Rail- 
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road  Co.,  156  Mo.  (loc.  cit)  229,  55  S.  W.  1035,  and  cases  cited. 
The  facts  disclosed  by  the  evidence  are  that  the  defendant  is  an 
electric  street  railroad,  and  has  a  line  of  double  tracks  on  Lock- 
wood  avenue,  in  the  town  of  Webster.  The  poles  that  carry  the 
trolley  wire  are  located  between  the  tracks.  Between  Gore  avenue 
and  Jefferson  Barracks  road  —  a  distance  of  over  1,000  feet  — 
the  track  is  straight.  Between  Grey  avenue  and  Silent  avenue 
there  is  a  depression  in  the  street,  so  that  looking  westwardly  from 
a  point  at  any  place  between  Gore  and  Grey  avenues  only  the 
top  of  the  car  can  be  seen,  but  the  noise  made  by  the  running  of 
the  car  can  be  easily  heard.  Between  Gore  and  Grey  avenues 
there  were  three  trolley  poles  —  one  about  70  feet  east  of  the 
east  line  of  Grey  avenue,  one  113.5  feet  east  thereof,  and  the  third 
114  feet  east  of  the  second.  It  was  customary  for  vehicles  travel- 
ing west  on  the  north  side  of  Lockwood  avenue,  and  desiring  to 
go  south  to  Grey  avenue,  to  cross  the  defendant's  tracks  between 
the  first  and  second  or  between  the  second  and  third  of  these 
trolley  poles,  instead  of  waiting  until  they  reached  Grey  avenue. 
On  the  night  in  question  a  car  of  the  defendant  was  going  east- 
wardly  on  Lockwood  avenue.  It  was  running  at  the  usual  rate  of 
speed,  which  is  shown  to  be  faster  than  cars  usually  run  in  the 
city  of  St.  Louis,  but  not  faster  than  the  defendant's  cars  usually 
run  at  that  place.  The  gong  was  sounded  at  Eock  Hill  road, 
which  was  about  1,000  feet  west  of  Grey  avenue.  The  gong  was 
also  sounded  sharply  three  times  when  the  car  approached  Grey 
avenue,  and  which  was  about  160  feet  west  of  the  first  trolley 
pole  above  described.  The  car  ran  on  eastwardly  until  it  neared 
Gore  avenue,  which  is  350  east  of  Grey  avenue,  when  it  was 
stopped,  and  the  motorman  said  he  had  hit  "  some  one  "  or  "  some- 
thing," and  had  to  go  back  to  find  out  what  it  was.  He  and  the 
passengers  on  the  car  then  went  back  toward  Grey  avenue.  When 
they  reached  the  first  trolley  pole  east  of  Grey  avenue  they  found 
a  two-wheel  cart,  with  the  left  wheel  fastened  around  the  trolley 
pole,  and  the  ends  of  the  shaft  resting  on  the  north  rail  of  the  east- 
bound  track,  and  such  ends  were  crushed,  showing  they  had  been 
run  over  by  the  car.  They  also  found  the  body  of  the  deceased 
lying  between  the  east  and  westrbound  tracks,  with  his  head  to- 
ward the  east-bound  track,  and  about  ten  feet  east  of  the  trolley 
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pole,  to  which  the  cart  was  fastened  as  aforesaid.  He  had  been 
hit  on  the  head  and  was  unconscious.  He  was  taken  on  the  car 
to  the  Baptist  Sanitarium  in  St.  Louis,  where  he  lingered  until 
February  9th,  when  he  died  without  Training  consciousness.  No 
horse  was  found  at  or  near  the  place  of  the  accident.  It  appeared 
that  the  deceased  lived  about  three  miles  south  of  Webster,  and 
that  he  had  business  at  Webster  and  Clayton  every  few  weeks,  and 
that  it  was  his  habit,  when  returning  from  Clayton,  to  drive  south 
on  Grore  avenue  to  Lockwood  avenue,  thence  west  on  the  north 
side  of  Lockwood  avenue  tmtil  he  reached  the  place  between  the 
first  and  second  or  second  and  third  poles,  where  vehicles  going 
south  usually  crossed  the  defendant's  tracks,  and  thence  along  the 
south  side  of  Lockwood  avenue  until  he  reached  Grey  avenue,  and 
to  proceed  southwardly  on  Grey  avenue  to  his  home.  On  the  day 
of  the  accident  he  went  alone  to  Clayton  in  his  cart  It  appeared 
that  the  car  had  a  headlight  on  it  that  threw  the  light  for  a  dis- 
tance of  about  125  feet  ahead  of  it,  and  that  the  car  was  about 
ten  feet  in  height,  and  was  lighted  by  electricity.  No  one  saw 
the  car  strike  tlie  deceased.  No  one  saw  the  deceased  upon  the 
track,  or  so  near  to  it  as  to  be  in  danger  of  being  struck  by  the  car. 
The  physical  facts  show  that  the  deceased  had  been  hit  on  the  head, 
but  no  one  knew  whether  the  car  hit  him  or  what  hit  him,  and  the 
physical  facts  would  not  tell  the  tale.  The  physical  facts  simply 
showed  the  left  wheel  of  the  cart  fastened  around  the  trolley  pole, 
the  ends  of  the  shaft  extending  toward  the  south  and  resting  on 
the  north  rail  of  the  eastrbound  track,  and  that  such  ends  had  been 
crushed  by  the  car  running  over  them,  and  the  body  of  the  deceased 
lying  between  the  tracks,  but  entirely  outside  of  the  tracks  on 
which  the  car  was  running.  This  was  the  case  made  by  the  plain- 
tiff, and  upon  this  showing  the  court  took  the  case  away  from  the 
jury. 

The  first  act  of  negligence  charged  against  the  defendant  is  that 
it  ran  the  car  at  a  rapid  and  dangerous  rate  «»f  speed.  The  only 
evidence  adduced  in  the  case  is  that  offered  by  the  plaintiff,  and, 
instead  of  even  tending  to  support  this  charge,  it  is  all  to  the  effect 
that  the  car  was  running  at  the  usual  rate  of  speed.  None  of  the 
witnesses  were  able  to  state  the  exact  speed,  but  they  all  agree  that 
it  was  the  usual  rate  at  which  the  cars  ran  over  that  part  of  the 
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road.  This  charge  of  negligence  was,  therefore,  expressly  dis- 
proved by  the  plaintiff,  and  need  not  be  further  considered. 

The  second  act  of  negligence  charged  against  the  defendant  is 
that  no  bell  was  sounded  or  warning  given  by  the  servants  in 
charge  of  the  car  until  it  was  too  late  to  avoid  collision  and  to 
enable  the  deceased  to  escape  from  his  perilous  position.  The 
evidence  not  only  wholly  failed  to  support  this  charge,  but,  on 
the  contrary,  it  expressly  disproves  it,  for  it  shows  that  the  gong 
was  sounded  when  the  car  was  about  1,000  feet  from  the  place  of 
accident,  and  that  it  was  further  sounded  sharply  three  times  as 
the  car  neared  Grey  avenue,  and  at  a  point  about  160  feet  distant 
from  the  place  of  accident.  This  charge  of  negligence  was,  there- 
fore, disproved. 

The  third  act  of  negligence  charged  is  that  the  motoneer  in 
charge  of  the  car  saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  peril  of  the  deceased  in  time  to  have  stopped  the 
car  and  to  have  avoided  the  accident,  or  to  have  so  checked  the 
speed  of  the  car  as  to  have  afforded  the  deceased  time  to  escape 
from  his  position  of  peril,  and  carelessly,  negligently,  and  reck- 
lessly failed  so  to  do.  There  is  not  a  scintilla  of  evidence  to  sup- 
port this  charge.  There  is  absolutely  no  evidence  whatever  that 
the  deceased  was  on  the  track  when  the  car  approached,  nor  that 
the  motorman  saw  him  in  peril,  or  at  all,  in  time  to  avoid  the 
accident,  nor  that  there  was  any  collision  between  the  car  and  the 
deceased,  nor  that  the  injuries  of  the  deceased  were  inflicted  by 
the  car.  Neither  do  the  physical  facts  afford  any  ground  what- 
ever for  drawing  such  an  inference  of  fact.  The  only  thing  the 
physical  facts  show  is  that  the  wheel  of  the  car  was  fastened 
around  the  trolley  pole,  that  the  ends  of  the  shaft  rested  on  the 
north  rail  of  the  east-bound  track,  and  were  crushed  by  the  car 
running  over  them.  There  was  no  horse  there  or  about  there. 
These  physical  facts  show  that,  if  the  deceased  had  been  sitting 
in  the  cart  when  the  car  passed,  he  could  not  possibly  have  been 
hurt,  for  only  the  ends  of  the  shaft  were  on  the  track.  From  the 
fact  that  there  was  no  horse  there,  and  from  the  fact  that  the  ends 
of  the  shaft  were  resting  on  the  track,  and  were  crushed  by  the 
car,  the  conclusion  is  inevitable  that  the  wheel  of  the  cart  had 
become  fastened  around  the  trolley  pole,  and  the  horse  had  broken 
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loose  from  the  cart  and  run  away,  and  the  ends  of  the  shaft  had 
fallen  onto  the  track  before  the  car  reached  that  point  And  the 
only  reasonable  and  fair  inference  that  can  be  drawn  from  all  the 
physical  facts  is  that  in  some  way  the  cart  was  run  upon  and  be- 
came entangled  with  the  trolley  pole,  and  the  deceased  was  thrown 
out  of  the  cart  by  the  collision  of  the  cart  with  the  trolley  pole, 
and  was  injured  by  striking  on  his  head  when  he  fell,  and  that  the 
horse  broke  loose  and  ran  off,  and  that  the  cart  was  in  that  condi- 
tion and  the  deceased  was  already  hurt  before  the  car  reached  the 
spot.  What  was  the  cause  of  all  this  is  a  mere  matter  of  guess  or 
conjecture,  but  there  is  nothing  in  the  facts  shown  or  the  physics 
of  the  case  that  has  even  a  reasonable  tendency  to  support  the 
negligence  charged  in  the  petition. 

The  burden  of  proof  is  primarily  upon  a  plaintiff  to  prove  the 
negligence  charged.  It  is  not  enough  to  show  an  accident  and  an 
injury.  A  causal  connection  must  be  established  between  the  acci- 
dent and  the  negligence  charged  in  order  to  make  out  a  case  for 
the  jury.  Failing  in  this,  as  this  plaintiff  did,  the  courts  should 
take  the  case  from  the  jury,  because,  if  it  was  submitted  to  the 
jury,  and  if  a  verdict  was  returned  for  the  plaintiff,  it  could  not 
stand,  for  the  reason  that  it  would  have  no  foimdation  in  law  or 
in  fact  to  rest  upon.  Holmcm  v.  Railroad  Co.,  62  Mo.  662; 
Sorenson  v.  Paper  Co.,  56  Wis.  338,  14  N^.  W.  446.  In  other 
words,  the  mere  concurrence  of  negligence  and  injury  does  not 
make  the  defendant  liable.  There  must  be  a  direct  connection  be- 
tween the  negligent  act  and  the  injury,  and  the  negligence  must  be 
the  proximate  cause  of  the  injury.  Reed  v.  Railroad  Co.,  50  Mo. 
App.  604 ;  Stepp  v.  Railroad  Co.,  85  Mo.  229 ;  Moherly  v.  Rail- 
road Co.,  17  Mo.  App.  618 ;  Stoneman  v.  Railroad  Co.,  58  Mo. 
503 ;  Harlan  v.  Railroad  Co.,  65  Mo.  22 ;  Nolan  v.  Shickle,  3  Mo. 
App.  300,  69  Mo.  336;  Settle  v.  Railroad  Co.,  127  Mo.  336, 
30  S.  W.  125,  48  Am.  St  Rep.  633;  Kennayde  v.  Railroad 
Co.,  45  Mo.  256 ;  Stanley  v.  Railroad  Co.,  114  Mo.  606,  21  S.  W. 
832.  If  the  injury  may  have  resulted  from  one  of  two  causes,  for 
one  of  which,  and  not  the  other,  the  defendant  is  liable,  the  plain- 
tiff must  show  with  reasonable  certainty  that  the  cause  for  which 
the  defendant  is  liable  produced  the  result;  and,  if  the  evidence 
leaves  it  to  conjecture,  the  plaintiff  must  fail  in  his  action.    Smart 
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V.  Kansas  City,  91  Mo.  App.  586;  Epperson  v.  Telegraph  Co., 
155  Mo.  346,  60  S.  W.  796,  56  S.  W.  1060;  Smith  v.  Bank,  99 
Mass.  605,  97  Am.  Dec.  69 ;  Searles  v.  Railroad  Co.,  101  N.  Y. 
661,  6  K  E.  66 ;  Pierce  v.  Kile,  80  Fed.  866,  26  C.  C.  A.  201. 
In  addition,  therefore,  to  the  fact  that  the  evidence  wholly  fails 
to  support  the  acts  of  negligence  charged  in  the  petition,  the  proofs 
and  physics  of  the  case  wholly  fail  to  show  any  causal  connection 
between  the  n^ligence  charged  and  the  injury,  and  the  facts  dis- 
close that  the  injuries  may  have  occurred  from  other  causes  than 
the  n^ligence  of  the  defendant  charged.  The  plaintiflF,  therefore, 
was  properly  nonsuited,  and  the  court  erred  in  granting  a  new  trial. 
The  jud^nent  of  the  Circuit  Court  sustaining  the  motion  to  set 
aside  the  nonsuit  is,  therefore,  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  vacate  its  order  setting  aside  the 
nonsuit,  and  to  enter  judgment  upon  the  nonsuit  theretofore 
ordered.    All  concur. 


Parks  i).  8t.  Louis  &  Suburban  Railway  Co. 
(Misaoari  —  Supreme    Courts   DiTision   No.    1.) 

1.  IiiJXTBT  TO  Passenger  on  Platfobm  of  Cbowded  Gab;1  Contbibtttoet 
NsGUQEZfCB. —  The  plaintiff  was  a  passenger  on  a  car  of  the  defendant 
suburban  railway  company  which  was  crowded  to  such  an  extent  as  to 
compel  him  to  ride  on  the  front  platform  outside  of  the  gate  on  the  side 
next  to  the  tracks  of  the  other  defendant  railway  company;  while  so 
riding  he  was  struck  by  a  car  of  the  latter  company  passing  in  an 
opposite  direction  and  seriously  injured.  It  appeared  that  the  motor- 
man  of  the  car  on  which  he  was  riding  warned  him  of  his  dangerous 
position,  but  the  conductor  accepted  his  fare  without  mentioning  the 

1.  Passenger  riding  on  crowded  platform. —  It  is  not  contributory  negligence 
per  «e  for  a  passenger  on  a  street  car  to  ride  on  the  platform,  running-board,  or 
steps  of  the  car  in  the  absence  of  special  circumstances,  showing  it  to  be 
BQch.  Nellis  Street  Railroad  Accident  Law,  p.  128,  and  cases  cited.  Neither 
the  carrier  nor  the  public  have  regarded  the  platform  of  a  street  car  as  a 
known  place  of  danger,  and  courts  have,  therefore,  held  that  a  passenger 
who  rides  thereon  is  not  guilty  of  such  contributory  negligence,  as  a  matter 
of  law,  as  will  prevent  his  recovery  for  an  injury  sustained  through  the  fault 
of  the  employee  of  the  company.  It  is  a  circumstance  to  be  submitted  to 
«id  determined  by  the  jury.     Watson  v.  Portland  k  C.  E.  Ry.  Co.,  91  Me. 
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danger.  The  aeeident  occurred  while  rounding  a  curre,  and  it  wit  t 
rule  of  the  defendants  that  the  car  not  having  the  right  of  way  should 
stop  before  entering  the  curve,  to  permit  the  passage  of  cars  from  th« 
opposite  direction;  the  evidence  was  conflicting  as  to  whether  such  role 
was  observed.  It  was  held  that  the  defendant  assuming  to  carry  tht 
plaintiff  in  such  dangerous  position  must  use  care  for  his  safety  in 
proportion  to  the  danger;  and  at  the  same  time  the  plaintiff  wu 
bound  to  observe  such  care  for  his  own  protection  as  an  ordinarily 
prudent  man  would  be  expected  to  observe  in  a  like  position  under 
like  conditions.  The  question  as  to  whether  the  taking  of  such  a  position 
was  contributory  negligence  is  for  the  jury, 
e.  Assumption  or  Risk  or  Dangebous  Position  —  A  passenger  never  as- 
sumes the  risk  of  a  street  railway  company's  negligence.  He  only 
assumes  the  risk  incident  to  traveling  on  the  company's  cars  aoeord- 
ing  to  the  circumstances  and  conditions  of  his  position,  not  connected 
with  the  company's  negligence.  If  the  injury  resulted  not  alone  from 
the  danger  incident  to  the  act  of  traveling  under  the  given  circum- 
stances and  conditions,  but  resulted  because  to  that  danger  was  added 
the  consequence  of  the  negligent  act  of  the  carrier,  there  was  no 
such  assumption  of  risk  as  would  relieve  the  company  from  liability. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  November  25, 
1903.    Reported  178  Mo.  108,  77  S.  W.  70. 

McKeighan  &  Watts  and  Robt.  A,  Holland,  Jr.,  for  appellants. 

Wm,  R.  Gentry,  for  respondent 

Opinion  by  Valliant,  J. 

Defendants,  two  street  railway  companies,  appeal  from  a  judg- 
ment for  $5,000  recovered  against  them  in  the  Circuit  Court  of 
St.  Louis  county  by  the  plaintiff  on  account  of  personal  injuries 

684,  40  Atl.  699,  64  Am.  St.  Rep.  268,  44  L.  R.  A.  152,  in  which  case  the 
court  said :  "  Riding  upon  the  platforms  of  such  cars  is  too  much  encouraged 
by  transportation  companies  and  too  much  indulged  in  by  the  public,  for  the 
court  to  say,  as  a  matter  of  law,  that  the  mere  riding  upon  a  platform  of 
such  a  car  is  conclusive  evidence  of  negligence,  or  is  negligence  per  se,  or  is 
negligence  in  law.  It  depends  upon  too  many  other  circumstances  and  con- 
ditions for  a  court  to  lay  down  any  hard  and  fast  rule  in  regard  to  it;  but 
it  is  a  fact  which  should  ordinarily  be  submitted  to  the  jury  in  connection 
with  all  of  the  other  circimistances  of  the  case."  See  also  Wilde  r.  Lynn, 
etc.,  R.  R.  Co.,  163  Mass.  633,  40  N.  E.  861;  Fleck  r.  Union  Ry.  Co./ 134 
Mass.  480;   Maguire  v,  Middlesex  R.  Co.,   116  Mass.  239;   Meesel   r.   Lynn, 
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alleged  to  have  been  received  by  him  through  their  negligence, 
Th^re  is  not  much  dispute  as  to  the  governing  facts  of  the  case. 
In  June^  1900^  there  was  a  strike  among  the  employees  of  all  the 
other  street  railroad  companies  in  the  city  of  St  Louis,  and  the 
only  street  cars  running  were  those  operated  by  the  defendant  com- 
panies. The  consequence  was  the  cars  of  these  two  companies  w^e 
crowded  with  passengers  beyond  their  normal  carrying  capacity. 
People  crowded  in,  filling  the  bodies  of  the  cars,  the  platforms, 
and  every  part  where  a  seat  or  foothold  could  be  obtained.  Plain- 
tiff on  June  14,  1900,  boarded  a  west-bound  car  of  the  St  Louis 
&  Suburban  Railway  Company,  which  we  will  call  the  Suburban 
car,  at  the  crossing  of  Fourteenth  street  and  Franklin  avenue. 
The  car  was  crowded  with  passengers  to  such  an  extent  that  the 
only  space  plaintiff  could  obtain  on  it  was  standing  room  on  the 
step  of  the  front  platform,  outside  of  the  gate  that  inclosed  the 
platform.  There  was  another  man  and  a  boy  standing  on  the  step 
in  the  samo  attitude  plaintiff  took.  During  the  period  of  this 
strike  it  was  not  unusual  for  men  to  ride  on  the  steps  of  the  plat- 
form, outside  the  gates,  as  those  men  were  doing.  At  the  point 
where  plaintiff  boarded  the  car  the  defendant's  railway  runs  north 
and  south,  but  a  short  distance  after  passing  Franklin  avenue  it 
turns  west,  which  is  its  main  course.  It  is  a  double-track  road, 
and  the  cars  of  both  defendant  companies  run  over  it.  The  step 
on  which  the  plaintiff  took  his  position  was  on  the  west  side  of  the 
car  going  north,  which  would  become  the  south  side  after  it  turned 

etc.,  R.  CJo.,  8  Allen  (Mass.),  234;  Pray  v.  Omaha  St  Ry.  Co.,  44  Nebr.  167, 
62  N.  W.  447,  48  Am.  St.  Rep.  717;  Reber  r.  Pittsburg,  etc.,  Traction  Co., 
179  Pa.  St.  339,  36  Atl.  245,  67  Am.  St.  Rep.  699;  Vail  r.  Broadway  R.  Co., 
147  N.  Y.  377,  42  N.  E.  4;  Nolan  i?.  Brooklyn  City,  etc.,  R.  Co.,  87  N.  Y. 
63,  41  Am.  Rep.  345;  City  Ry.  Co.  v.  Lee,  50  N.  J.  L.  435,  14  Atl.  883,  7 
Am.  St.  Rep.  798.  See  also  Seller  v.  Market  St.  Ry.  Co.,  1  St.  Ry.  Rep.  8, 
and  note,  (Cal.)  72  Pac.  206;  Moser  v.  South  Covington  &  Cin.  St.  Ry.  Co., 
1  St.  Ry.  Rep.  240,  25  Ky.  Law  Rep.  154,  74  S.  W.  1090;  Zimmer  v.  Fox 
River,  etc.,  Ry.  Co.,  1  St.  Ry.  Rep.  838,  (Wis.)  95  N.  W.  967;  Sheeron  r. 
Coney  Island,  etc.,  R.  Co.,  2  St.  Ry.  Rep.  796,  89  App.  Div.  (N.  Y.)  336, 
85  N.  Y.  Supp.  958;  Moskowitz  «?.  Brooklyn  Hts.  R.  Co.,  2  St.  Ry.  Rep, 
619,  89  App.  Div.  (N.  Y.)  425,  85  N.  Y.  Supp.  960;  Gatens  v.  Metropolitan 
St.  Ry.  Co.,  2  St.  Ry.  Rep.  793,  89  App.  Div.  (N.  Y.)  311,  85  N.  Y.  Supp. 
967;  Aston  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  631,  (Mo.  App.)  79 
8.  W.  999. 
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west,  and  was  the  inside;  that  is,  the  side  next  to  the  other  track, 
over  which  the  east-bound  cars  came.  The  outside  line  of  the 
step  on  which  the  plaintiff  stood  was  on  a  line  with  the  outside  of 
the  car,  but  the  plaintiff's  body  projected  beyond  that  line.  He 
could  not  press  himself  closer  in.  The  motorman  saw  the  men 
and  the  boy  on  the  step,  and  told  them  it  was  dangerous  to  ride 
there,  and  that  they  ought  to  try  to  get  on  the  other  side,  but  they 
did  not  change  their  position.  The  conductor  also  saw  the  plain- 
tiff there,  and  asked  him  for  his  fare  while  he  was  in  that  posi- 
tion, and  received  it  The  plaintiff  rode  standing  on  the  step,  out- 
side the  gate,  from  Fourteenth  street  to  a  point  just  beyond  Van- 
deventer  avenue,  a  distance  of  probably  two  miles  or  more,  where 
the  accident  occurred.  In  going  that  distance  the  car  passed 
around  two  or  three  curves,  and  met  several  cars  east-bound  on 
the  other  track.  Just  west  of  Vandeventer  avenue  the  tracks  of 
the  defendant  companies  curve  to  the  north,  and  then  turn  again 
to  the  west  Cars  going  in  opposite  directions,  meeting  in  this 
curve,  were  brought  more  or  less  nearly  in  contact,  according  to 
the  point  in  the  curve  at  which  they  passed  each  other.  The 
space  between  cars  thus  passing  was  variously  estimated  by  differ- 
ent witnesses,  but  the  testimony  of  all  of  them  showed  that  at 
some  point  in  the  curve  the  meeting  cars  would  come  so  close  to 
each  other  that  extra  care  was  to  be  observed  to  avoid  contact,  and 
it  was  made  the  subject  of  especial  regulation.  The  printed  rules 
of  the  companies  gave  the  east-boimd  cars  the  right  of  way  in  the 
forenoon,  and  the  west-boimd  in  the  afternoon.  Plaintiff  was  on 
a  west-bound  car,  and  it  was  about  5  or  6  o'clock  in  the  afternoon, 
so  that  this  car  had  the  right  of  way.  The  rules  also  required  the 
car  that  did  not  have  the  right  of  way  to  come  to  a  stop  forty  feet 
before  entering  the  curve,  to  allow  a  car  coming  in  the  opposite  di- 
rection to  pass  through  the  curve  without  danger  of  contact  On 
this  occasion,  as  the  Suburban  car  going  west  approached  this 
curve,  a  car  of  the  St  Louis  &  Meramec  River  Railroad  Company, 
which  we  will  car  the  Meramec  car,  approached  it  from  the  op- 
posite direction.  Each  of  these  cars  was  in  plain  view  of  the 
motorman  in  charge  of  the  other.  There  is  some  conflict  in  the 
evidence  as  to  whether  the  east-boimd  car  stopped  at  all  before  the 
accident,  but,  if  it  stopped  at  all,  it  did  so  very  close  to  or  just  at 
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the  entrance  of  the  curve.  There  is  also  some  conflict  as  to  the 
speed  at  which  the  Suburban  car  entered  the  curve  and  was  going 
when  the  accident  occurred.  But  whatever  the  truth  about  those 
disputed  points  may  be,  the  fact  is  that  the  position  of  the  Mera- 
mec  car  in  reference  to  the  curve  was  such,  and  the  movement  of 
the  Suburban  car  into  and  around  the  curve  was  such,  as  that  the 
plaintiff's  body  was  brought  into  violent  contact  with  the  Meramec 
car,  and  he  was  rolled  between  the  two  cars  until  the  space  be- 
tween them  became  wider,  and  he  was  dropped  to  the  ground, 
having  received  serious  injuries. 

1.  Appellants'  first  proposition  is  that  the  court  erred  in  refus- 
ing the  instruction  in  the  nature  of  a  demurrer  to  the  evidence 
which  defendants  asked.  The  substance  of  the  proposition  is  that 
the  position  taken  by  the  plaintiff  on  the  step  of  the  platform  was 
80  obviously  dangerous,  and  it  so  obviously  contributed  to  the  acci- 
dent, that  the  court  should  have  adjudged  the  plaintiff,  on  his  own 
evidence,  guilty  of  contributory  n^ligence.  There  are  two  stand- 
points from  which  this  proposition  is  to  be  considered : 

(a)  That  the  plaintiff's  position  was  one  of  danger,  and  that 
he  would  not  have  been  injured  if  he  had  not  been  where  he  was, 
are  facts  indisputable.  But  was  he  guilty  of  negligence  in  being 
there  t  We  need  not  dwell  on  the  fact  that  the  car  was  so  crowded 
he  could  not  get  on  it  in  any  other  position,  because  he  was  not 
compelled  to  get  on  it  at  all.  His  taking  passage  on  the  car  was 
a  voluntary  act  Traveling  on  a  street  car  in  a  great  city  is  always 
attended  with  danger,  whatsoever  position  in  or  on  the  car  the 
passenger  may  assume.  But  if  it  is  a  position  that  the  carrier 
offers  to  the  passenger,  or  a  position  which  the  carrier  assents  to 
his  taking,  and  knowingly  assumes  to  carry  him  in  that  position, 
then  it  becomes  the  duty  of  the  carrier  to  carry  him  safely  in  that 
position,  if  it  can  be  done  by  the  exercise  of  that  high  degree  of 
care  which  the  law  requires  the  carrier  to  observe  for  the  safety 
of  its  passengers.  The  degree  of  care  to  be  observed  by  the  carrier 
in  such  case  must  be  in  proportion  to  .the  danger  which  the  passen- 
ger's position  entails.  The  more  dangerous  the  position,  the 
greater  the  care  the  carrier  is  bound  to  observe.  And  at  the  same 
time  the  law  imposes  on  the  passenger  in  like  case  the  duty  of 
observing  for  his  own  safety  the  care  that  a  man  of  ordinary  pru- 
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dence  under  like  circumstances  would  observe,  and  that  caie^ 
too,  must  be  in  proportion  to  the  apparent  danger.     The  more 
dangerous    the  position,  the  more  care  a  prudent  man  would  be 
expected  to  observe.    It  is  the  duty  of  a  carrier  who  has  undertakoi 
to  carry  a  passenger  in  such  a  position  to  carry  him  safely,  if  it 
can  be  done  by  the  exercise  of  the  degree  of  care  above  mentioned ; 
and  it  is  correspondingly  the  duty  of  the  passenger,  after  he  has 
taken  that  position,  to  observe  such  care  for  his  own  protection  as 
an  ordinarily  prudent  man  in  a  like  position  and  under  like  con- 
ditions would  naturally  be  expected  to  observe.    Under  those  cir- 
cumstances, if  the  passenger  is  injured  from  a  cause  arising  out 
of  or  incident  to  the  position  itself,  without  failure  of  duty  on  the 
carrier's  part,  the  carrier  is  not  liable.    And  though  in  such  case 
the  carrier  fail  to  perform  its  duty,  and  that  failure  results  in  the 
accident,  still,  if  the  passenger  fails  also  in  his  duty  as  above 
defined,  and  his  failure  contributes  to  bring  about  the  result,  he 
cannot  recover.    But  in  judging  the  conduct  of  both  carrier  and 
passenger  we  must  look  only  to  conduct  after  the  passenger  has  as- 
sumed the  position,  not  charging  the  position  itself  to  either  as  an 
act  of  negUgence,  but  requiring  both  to  keep  in  mind  the  peril 
incident  to  the  position,  and  regulate  their  conduct  in  reference 
thereto.    In  this  case  the  carrier  knew  the  position  the  passenger 
had  taken,  and  assented  thereto,  and  undertook  to  carry  him  in 
that  position.    We  say  this  because  the  motorman  saw  hina.  there, 
and  warned  him  that  it  was  a  position  of  danger,  and  the  con- 
ductor saw  him  there,  and,  without  warning  and  without  remon- 
strance, asked  him  for  his  fare,  and  received  it    If  that  had  been 
a  position  of  such  danger  that  the  carrier  was  unwilling  to  assume 
the  duty  of  carrying  the  plaintiff  therein,  the  carrier  had  the  rigjit 
to  require  the  plaintiff  to  leave  the  car.    It  was  an  unusual  posi- 
tion —  one  involving  more  than  usual  risk  —  and  the  carrier  had 
the  right  to  refuse  to  carry  him  in  that  position.    But  unless  some 
other  circumstance  or  condition  arose  to  increase  the  hazard,  it 
was  feasible  to  carry  a  passenger  safely  in  that  position.    This  is 
shown  by  the  fact  that  during  this  period  of  overcrowded  cars 
the  defendants  did  carry  men  safely  in  that  position,  and  espe- 
cially by  the  fact  that  this  plaintiff  was  carried  safely  from  Four- 
teenth street  to  Yandeventer  av^iue,  passing  en  route  many  cars 
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on  the  other  track,  and  passing  through  two  or  three  other  curves. 
There  is  no  act  of  the  plaintiff  after  taking  his  position  on  the 
step  that  is  complained  of  as  n^ligence.  The  forgoing  views 
accord  with  former  decisions  of  this  court  HiielsenJcamp  v.  Bail- 
way  Co.,  37  Mo,  637,  90  Am.  Dec.  899 ;  Willmott  v.  Railway 
Co.,  106  Mo.  636,  17  S.  W.  490;  Seymour  v.  Railway  Co.,  114 
Mo.  266,  21  S.  W.  739. 

(b)  But  assuming  that  taking  the  position  on  the  step  of  the 
platform  was  itself  an  act  of  negligence,  and  that  it  contributed  to 
the  occurring  of  the  accident,  still  there  was  a  question  for  the  jury. 
The  motorman  and  conductor  both  knew  the  man  was  there,  and 
knew  the  peril  of  his  position.  They  also  knew  that  he  could  not 
jump  from  the  car  while  it  was  passing  through  the  curve  with- 
out the  risk  of  falling  and  being  run  over  by  the  approaching 
east-bound  car,  or  of  being  run  over  if  he  did  not  fall.  Yet,  in 
plain  view  of  the  other  car,  and  seeing  that  it  had  not  stopped  as 
the  rules  of  the  company  required,  and  as  common  sense  dictated, 
themotorman  of  the  Suburban  car  ran  his  car  into  the  curve  and  on 
until  he  had  crushed  the  plaintiff*s  body  against  the  Meramec  car. 
The  facts  of  this  case  make  a  strong  example  of  the  wisdom  of  the 
rule  which  allows  a  plaintiff  in  exceptional  cases  to  recover,  not- 
withstanding his  own  contributory  negligence,  when  the  defendant 
sees  the  plaintiff's  peril,  and,  although  able  by  ordinary  care  to 
avoid  it,  yet  recklessly  or  wantonly  inflicts  the  injury.  Kellny  v. 
Railway  Co.,  101  Mo.  67, 13  S.  W.  806,  8  L.  R.  A.  788;  Morgan 
V.  Wabash  R.  Co.,  169  Mo.  262,  60  S.  W.  196. 

The  court  did  not  err  in  refusing  an  instruction  looking  to  a 
nonsuit 

2.  The  plaintiff's  petition  stated  his  cause  of  action  based  on 
alleged  negligence  of  the  defendants  in  bringing  their  cars  into 
collision,  or  such  close  proximity  as  to  cause  tie  plaintiff's  in- 
juries. The  answer  of  the  defendants  consisted  of  a  general 
denial,  a  plea  of  contributory  negligence  based  on  the  act  of  the 
plamtiff  in  taking  the  dangerous  position  on  the  step  of  the  plat- 
fonn,  and  then  followed  what  in  their  brief  the  learned  counsel 
for  appellants  call  a  plea  of  assumption  of  risk,  which  is  as  fol- 
lows: "And  for  a  further  defense  defendants  state  that  all  the 
details  of  defendants'  tracks,  and  the  manner  of  operating  cars 
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thereon,  were  known  to  plaintiff,  or  by  the  exercise  of  ordinary 
care  might  have  been  known  to  plaintiff,  and  that  the  danger  of 
riding  upon  the  southern  steps  of  the  front  platform  of  the  west- 
bound car  was  known  to  plaintiff,  or  by  the  exercise  of  ordinary 
care  might  have  been  known  to  plaintiff,  and  that  plaintiff  as- 
sumed the  risk  of  riding  upon  said  part  of  said  car  on  said 
occasion/*  Appellants  now  complain  that  the  instruction  given 
at  the  request  of  the  plaintiff  ignored  the  defense  set  up  in  that 
plea.  That  is  not  a  good  plea.  The  fact  tiiat  the  plaintiff  had 
negligently  taken  a  position  on  the  platform  step,  outside  the  gate, 
was  a  fact  already  properly  pleaded  as  an  act  of  contributory  n^ 
ligence.  To  the  plea  of  contributory  negligence  the  plaintiff  replied, 
and  the  issue  was  properly  joined.  But  the  part  of  the  answer 
above  quoted,  and  which  appellants  call  their  plea  of  assumption 
of  risk,  presents  no  afltanative  defense.  If  it  is  intended  by  that 
plea  to  say  that  the  plaintiff's  injuries  were  the  result  solely  of  his 
voluntary  act  of  riding  on  the  step  of  the  platform,  then  it  means 
that  the  injuries  were  not  the  result  of  the  defendants'  negligence, 
which  defense  was  already  covered  by  the  plea  of  general  denial. 
The  petition  having  charged  that  the  plaintiff's  injuries  were 
caused  by  the  defendants'  negligence,  and  tho  defendants  having 
denied  that  charge,  they  were  at  liberty,  under  their  general 
denial,  to  prove  anything  to  show  that  the  plaintiff's  injuries 
did  not  result  from  their  negligence.  That  which  can  be  proven 
under  the  general  denial  already  pleaded  is  improper  to  be  specially 
pleaded.  If  the  pleader  intended  to  say  that  to  ride  in  that  posi- 
tion was  so  dangerous  that  injury  to  the  plaintiff  could  not  have 
been  avoided  by  the  exercise  of  the  care  incumbent  on  the  carrier, 
and  that  the  fact  that  it  was  so  dangerous  was  obvious  or  known 
to  the  plaintiff,  then  the  fault  of  the  plea  is  that  it  does  not  say 
that ;  and,  in  the  light  of  the  evidence,  if  it  had  said  so,  the  court 
would  not  have  commtitted  error  in  ignoring  it  in  the  instruc- 
tions, because  there  was  no  evidence  to  support  it.  All  the  evi- 
dence shows  that  the  accident  would  not  have  occurred  if  the 
motorman  had  used  even  ordinary  care.  If  by  that  plea  it  was 
intended  to  say  that  the  plaintiff's  negligent  act  of  riding  on  the 
step,  joined  with  the  defendants'  negligent  act  of  attempting  to 
pass  two  cars  in  a  space  that  was  not  wide  enough  for  them  to  pass 
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in  safety,  and  that  thus  the  plaintiff  contributed  to  cause  his  own 
injury,  that  defense  was  already  covered  by  the  plea  of  contribu- 
tory negligence.    But  if  it  was  intended  by  the  plea  to  say  that 
the  plaintiff,  by  voluntarily  taking  that  position,  released  the  de- 
fendants from  their  duty  to  exercise  the  degree  of  care  due  from 
the  carrier  to  the  passenger,  or  if  it  was  intended  to  say  that  by 
taking  that  position  the  plaintiff  assumed  not  only  the  risk  incident 
to  it,  but  assumed  also  the  risk  of  the  defendants'  negligencet,  then 
it  was  not  a  good  plea.     The  passenger  never  assumes  the  risk 
of  the  carrier's  negligence.     There  is  always  a  risk  of  personal 
injury  to  a  person  traveling,   even  if  there  be  no  negligence 
either  on  his  own  part  or  on  the  part  of  the  carrier.    That  risk 
is  incident  to  the  act  of  traveling,  and  is  greater  or  less  according 
to  the  circumstances  and  conditions.     That  risk  the  passenger 
assumes.     But  if  to  the  danger  incident  to  the  act  of  traveling 
under  the  circumstances  and  conditions  of  the  particular  case 
is  added  a  danger  caused  by  the  negligence  of  the  carrier,  the 
passenger  does  not  assume  the  risk  of  those  combined  dangers. 
If  the  catastrophe  in  question  did  not  result  alone  from  the  danger 
incident  to  the  act  of  traveling  under  the  given  circumstances  and 
conditions,  but  resulted  because  to  that  danger  was  added  the 
consequence  of  the  negligent  act  of  the  carrier,  there  was  no  such 
assumption  of  risk  as  would  relieve  the  carrier  from  liability. 
Assumption  of  risk  is  one  thing,  and  contributory  n^ligence  is 
another.     Curtis  v.  McNadr  (Mo.  Sup.),  73  S.  W.  167.     The 
court  did  not  err  in  ignoring  that  plea  in  its  instructions. 

Instruction  'No.  3  given  for  the  plaintiff  begins  as  follows: 
"  The  jury  are  instructed  that  if  you  believe  and  find  from  the 
evidence  in  this  case  that  the  servants  of  defendant  St.  Louis  & 
Meramec  River  Bailroad  Company,  who  were  in  charge  of  its  said 
east-bound  car  on  the  occasion  mentioned  in  the  evidence,  prior  to 
and  at  the  time  of  the  alleged  injury  to  plaintiff,  were  not 
exercising  ordinary  care  to  avoid  said  collision,"  etc.  Appellants 
complain  of  this  instruction  because  they  say  that  by  the  use 
of  the  words  "  said  collision  "  it  assumes  that  there  was  a  colli- 
sion, instead  of  submitting  the  question  to  the  jury.  There  was 
no  dispute  on  that  point.  The  evidence  of  defendants  showed 
that  there  was  a  collision,  as  well  as  that  of  the  plaintiff.     Al- 


Digitized  by  VjOOQ IC 


536  Street  Bailwat  Bepoets.  [Vol.2 

though  the  general  denial  met  every  fact  stated  in  the  petition 
in  issue,  yet  a  fact  about  which  there  was  no  real  dispute,  and 
that  was  conceded  at  the  trial,  may  be  assumed  in  an  instruction. 

The  defendants  asked  five  instructions,  marked  B,  O,  D,  E,  and 
F,  the  effect  of  which  were  that  the  plaintiff,  by  taking  the  posi- 
tion of  obvious  danger  on  the  step  of  the  platform,  was  not  entitled 
to  recover.  From  what  we  have  above  said,  it  will  appear  that 
there  was  no  error  in  refusing  those  instructions. 

Instruction  G  asked  by  defendant  was  to  the  effect  that,  if  the 
Meramec  car  at  the  moment  of  the  accident  was  not  passing 
through  the  curve,  the  verdict  should  be  in  favor  of  the  Meramec 
Company.  That  instruction  called  for  a  verdict  for  that  defend- 
ant, even  though  the  Meramec  car  had  stopped  after  it  had  en- 
tered the  curve,  as  some  of  the  evidence  tended  to  show,  at  a  point 
where  the  danger  was  greatest  It  was  not  error  to  refuse  that 
instruction. 

3.  It  is  earnestly  argued  that  the  damages  awarded  by  the  jury 
are  excessive.  We  do  not  deem  it  necessary  in  this  opinion  to 
discuss  the  evidence  bearing  on  this  point.  It  is  sufficient  to 
say  that  the  assessment  by  the  jury  is  not  so  much  out  of  the  way 
as  to  justify  us  in  invading  their  peculiar  province.  There  is 
nothing  to  indicate  that  it  is  not  the  result  of  calm  judgment,  and 
we  will  not  disturb  it 

We  find  no  error  in  the  record,  and  therefore  the  judgment  is 
affirmed.    All  concur. 


Meeker  v.  Metropolitan  Street  Railway  Co. 

(Missouri  —  Supreme   Court,   Division  No.    1.) 

1.  Death  of  Child  Caused  bt  Collision;!  Nbqijqencb  nr  FAiLtNa  to  Stop 
Cab. —  The  plaintiff's  child,  four  years  of  age,  was  killed  while  attonpt- 
ing  to  cross  the  tracks  of  the  defendant  by  being  struck  by  one  of  its 
ears.  The  negligence  charged  was  the  failure  of  the  defendant's  grip- 
man  to  stop  the  car  after  he  noticed  the  perilous  position  in  which  the 
child  was  placed.  The  eridence  was  considered  and  held  sufficient  to 
warrant  the  submission  of  the  question  to  the  jury. 

1.  See  cases  cited  in  note  to  Jett  v.  Central  Elec.  Ry.  Co.^  ante,  p.  513. 
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2.  PkbujOUS  PosiTioif  OF  CHILD  ON  TRACK. —  An  instmction  to  the  jurj  to 
the  effect  that  the  law  did  not  require  the  employees  of  the  defendant 
to  stop  the  car  until  they  saw,  or  might  have  seen  by  the  exercise  of 
reasonable  care,  that  the  child  was  in  a  position  of  peril,  or  wAs  about 
to  be  placed  in  such  a  position,  and  that  if  the  evidence  shows  that  as 
soon  as  the  child  was  in  such  position  or  was  about  to  be  placed  therein, 
the  employees  used  reasonable  care  to  preyent  the  injury  complained  of, 
but  were  unable  to  do  so,  then  the  plaintiffs  cannot  recover,  was  sus- 
tained. The  principle  was  applied  that  the  servants  of  a  street  railway 
company  are  required  to  stop  a  car  when  they  see,  or  may  see  by  the 
exercise  of  rea8<mable  care,  that  a  child  is  in  a  position  of  peril  by 
being  on  the  track,  or  is  about  to  be  placed  in  such  peril. 

Arriix  by  defendant  from  judgment  for  plaintiffs.     Decided  November  25, 
1903.    Reported  178  Mo.  173,  77  S.  W.  58. 

Jno.  H.  Lucas,  for  appellant. 

ScarriU,  Oriffith  de  Jones,  for  respondents. 

Opinion  by  ItfAKi^HATJ^,  J. 

This  is  an  action,  under  the  statute,  by  the  parents,  to  recover 
$5,000  damages  for  the  death  of  their  four-year-old  daughter, 
Henrietta,  caused  by  being  run  over  by  one  of  the  defendant's 
cable  cars  at  the  comer  of  Sunnnitt  avenue  and  Twenty-third  street, 
in  Kansas  City,  on  July  9,  1900,  at  about  9  o'clock,  a.  m.  There 
was  a  judgment  below  for  the  plaintiffs  for  the  amoimt  claimed, 
and  the  defendant  appealed. 

The  negligence  charged  in  the  petition  is  that  the  defendant's 
servants  ^^Baw  the  child  upon  the  tracks  of  said  defendant  and 
approaching  there  at  said  crossing  of  said  Summitt  and  Twenty- 
third  streets  in  a  position  of  imminent  peril,  or  when,  by  the 
exercise  of  ordinary  care,  they  might  have  seen  said  child  upon 
said  tracks  and  approaching  thereto  in  such  position  of  imminent 
peril,  in  time  to  have  stopped  said  train  of  cars  and  avoided  the 
injury  complained  of  " ;  and,  further,  that  the  operatives  of  the 
cars  failed  to  ring  the  bell,  or  to  give  any  notice  or  warning  to 
the  plaintifPs  daughter  of  the  approach  of  the  car.  The  trial 
developed  the  facts  to  be  as  follows:  Summitt  avenue  runs  north 
and  south.  Twenty-third  street  runs  east  and  west,  and  is  sixty 
feet  wide.     Summitt  avenue  slopes  downward  from  the  north 
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toward  Twenty-third  street  on  a  2  per  cent  grade,  and  is  level 
where  it  intersects  Twenty-third  street  Banning  at  the  south 
line  of  Twenty-third  street^  Snmmitt  avenue  again  slopes  toward 
the  south  on  a  grade  of  6.4  feet  to  the  100.  The  defendant 
has  a  double,  standard  gauge  cable  road  on  Summitt  avoiue. 
The  south-bound  cars  run  on  the  west  side  of  Summitt  avenue. 
The  train  consisted  of  two  cars  —  a  grip  car  and  a  trailer  — '  and 
together  the  train  was  forty-six  feet  long.  From  the  curb  line  on 
the  west  side  of  Summitt  avenue  at  the  south  side  of  Twenty-third 
street  it  is  fourteen  feet  to  the  east  rail  of  the  south-bound  track 
The  curb  is  six  inches  thick.  In  the  sidewalk  there  is  a  water 
plug,  which  stands  ten  and  one-half  feet  west  of  the  curb.  So 
that  from  the  water  plug  to  the  east  rail  of  the  south-bound 
track  it  is  twenty-five  feet  The  cars  run  at  the  rate  of  nine  miles 
an  hour,  or  thirteen  and  one-half  feet  a  second.  The  day  was 
clear,  and  the  tracks  and  street  were  dry.  The  locality  is  near 
the  southwest  terminus  of  the  defendant's  road.  The  plaintiffs 
lived  on  Twenty-third  street  two  and  t>ne-half  blocks  west  of 
Summitt  avenue.  The  father  is  a  barber,  and  was  agent  for  a 
laundry,  and  his  place  of  business  was  on  the  west  side  of  Sum- 
mitt avenue  about  a  block  south  of  Twenty-third  street.  About 
9  o'clock  on  July  9,  1900,  the  mother  started  with  her  little 
daughter  to  go  down  town.  When  she  reached  the  southwest  comer 
of  Summitt  avenue  and  Twenty-third  street,  she  sent  the  child 
along  the  west  side  of  Summitt  avenue  to  take  a  bimdle  of  laundry 
to  her  father's  shop,  and  told  her  when  she  returned  to  wait  on 
that  comer  for  her,  and  she  went  across  Summitt  avenue  and  a 
half  a  block  east  thereof,  on  the  north  side  of  Twenty-third 
street,  to  a  grocery  store,  to  make  some  purchases.  The  child  took 
the  bundle  to  her  father,  and  returned  in  safety  to  the  southwest 
comer  of  Summitt  avenue  and  Twenty-third  street,  and  stood  or 
was  "  lifting  her  little  skirts  and  dancing  '*  at  or  near  the  water 
plug  above  described.  The  mother  completed  her  purchases  at  the 
grocery  store,  and  proceeded  to  return  for  the  child.  She  walked 
westwardly  along  the  north  side  of  Twenty-third  street,  and  when 
she  reached  the  car  tracks  on  Smnmitt  avenue,  on  the  north  line 
of  Twenty-third  street,  she  saw  her  child  dancing  on  the  sidewalk 
at  the  southwest  comer  as  aforesaid.     At  that  time  a  train  of 


Digitized  by  VjOOQ IC 


Meexkb  v.  Mbtbopolitan  St.  Ry.  Ca  639 

cars  came  along>  and  she  had  to  stop  east  of  the  track  to  let  it 
pass.  It  ran  across  Twenty-third  street,  and  the  next  thing  she 
knew  the  car  had  run  over  her  child  and  killed  her.  She  did  not 
Bee  her  child  leave  the  sidewalk  and  go  into  the  street,  for  the 
train  of  cars  was  then  between  her  and  the  child,  so  she  could 
not  see  her.  She  says  that  no  bell  was  rung  or  warning  given 
when  the  car  approached  Twenty-third  street,  and  that  the  grip- 
man  was  sitting  on  the  rail  on  the  left-hand  side  of  his  box  in  the 
grip  car,  with  one  hand  resting  on  the  rail  on  each  side  of  him, 
and  his  back  toward  the  east,  and  was  looking  toward  the  rear 
of  the  car,  and  talking  to  some  one  who  was  back  there.  All  the 
-witnesses  for  both  the  plaintiffs  and  the  defendant  who  saw  the 
child  say  she  was  on  the  southwest  comer  of  said  streets,  and  all 
-who  saw  her  move  say  she  walked  from  the  water  plug  across  the 
sidewalk,  and  stepped  from  the  curb  into  the  street,  and  walked 
directly  eastwardly  across  Summitt  avenue  on  a  line  with  the  south 
line  of  Twenty-third  street.  The  gripman  says  he  rang  his  bell 
when  he  was  opposite  the  Chadwick  Flats,  which  was  north  of 
Twenty-third  street,  and  where  Twenty-second  street  would  inter- 
sect Summitt  avenue  if  it  was  cut  through,  and  that  he  did  not  ring 
it  any  more. 

The  gripman  then  testified  as  follows: 

''I  wu  going  south,  and  just  as  I  entered^ the  street  I  saw  a  little  girl 
standing  on  the  comer  of  the  curbing  about  five  or  six  feet  south  of  the 
street  line  running  east  and  west.  She  was  standing  on  the  curb  on  the 
west  side  of  the  street  running  south,  and  a  little  south  of  the  curb  that  went 
east  and  west.  She  was  standing  there  just  apparently  quiet,  and,  as  I  ap- 
proached, mj  car  got  very  near  opposite,  and  she  gave  a  jump  and  started  all 
at  once,  and  I  pulled  my  brakes  as  suddenly  as  possible,  and  brought  my  car 
to  a  stop  as  quick  as  I  coulii  make  it.  I  had  my  car  very  nearly  opposite  her 
—  well,  it  lacked  probably  five  or  six  feet  of  being  opposite  —  when  she  made 
the  jump  and  started  across  the  track,  so  I  stopped  my  car  as  quick  as  pos- 
sible. I  think  I  stopped  my  car  within  twelve  or  fifteen  feet."  He  further 
said  he  hollered  to  her  just  as  she  was  running  across  the  street,  and  could 
not  remember  what  he  said.  He  further  testified:  "Q.  You  anticipated  that 
she  would  go  in  front  of  the  car?  A.  That  she  would  go  in  front  of  the  car. 
I  knew  the  way  she  started  she  was  going  in  front  of  the  car  the  way  it  was 
going.  She  had  a  very  short  distance  to  go,  and  I  had  a  very  short  distance 
to  go,  and  it  was  impossible  to  stop  before  I  hit  her;  and  the  way  she  was 
going  the  car  would  about  meet  her —  hit  her  —  right  in  the  center  of  the 
track.    I  know  I  made  a  quick  stop.    I  think  I  never  made  a  quicker  stop 
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than  there.  With  the  pitch  of  the  hill  the  rule  is  twentj  to  twentj-ilve 
feet  in  stopping  these  cars,  and  I  know  I  didn't  go  over  half  the  spaee, 
and  it  was  right  on  the  pitch  of  the  viaduct  where  I  went  down  and  stopped 
my  car." 

He  further  testified  that  it  was  not  over  ten  feet  after  he  struck 
the  child  before  he  stopped  the  car.  The  other  testimony  in  the 
case,  however,  showed  that  the  child  was  taken  out  from  under 
the  rear  wheel  on  the  east  side  of  the  grip  car  at  a  point  fifty  to 
sixty  feet  south  of  the  south  line  of  Twenty-third  street,  and  all 
the  testimony  is  to  the  effect  that  her  body  lay  across  the  east 
rail  of  the  south-bound  track. 

The  conductor  testified: 

"We  were  going  south  on  Summitt  avenue  just  at  Twenty-third  street^ 
and  we  were  almost  or  just  at  Twenty-third  street,  at  the  north  side,  whea 
I  noticed  a  little  girl  standing  on  the  sidewalk.  I  can't  say  just  exactly 
where  we  were,  but  I  noticed  her  standing  there,  and  we  were  almost  to  her, 
when  I  saw  her  make  a  bound  across  the  street  east,  and  I  saw  Mr.  Wyatt 
[the  gripman]  throw  his  brake,  and  I  grabbed  my  brake,  but  he  had  the 
car  stopped  before  I  had  more  than  time  to  get  my  brakes  ti^t." 

H.  E.  Brown,  a  passenger,  was  called  as  a  witness  for  the  de- 
fendant, and  testified  that  he  was  seated  in  the  next  to  the  last 
seat  from  the  rear  of  the  grip  car  and  on  the  west  side  thereof, 
and  that  he  was  looking  at  his  collection  book,  and  did  not  look 
up  until  the  car  was  very  nearly  across  Twenty-third  street ;  that 
the  front  end  of  the  grip  car  was  then  about  across  Twenty-third 
street ;  that  he  saw  the  child  about  half  way  between  the  curb  and 
the  west  rail  of  the  south-bound  track  and  six  or  eight  feet  in 
front  of  the  car;  that  she  was  going  diagonally  across  the  street; 
that  the  gripman  may  have  seen  the  child  leave  the  sidewalk,  but 
he  did  not  do  so  (he  was  looking  down  at  his  book)  ;  that  the  ring- 
ing of  the  bell  attracted  his  attention  (the  gripman  said  he  did 
not  ring  the  bell,  and  that  the  last  time  he  had  rung  it  was  when 
the  car  was  at  the  Chadwick  Flats,  which  was  a  block  north  of 
the  place  of  the  accident) ;  that  he  did  not  hear  any  cries  or 
screams  before  the  accident;  that  the  body  was  found  imder  the 
grip  car,  resting  on  the  east  rail  of  the  south-bound  track,  and 
her  head  toward  the  east  and  beyond  the  rail,  and  the  wheel  rest- 
ing on  the  abdomen. 


Digitized  by  VjOOQ IC 


MsEKEB  t?.  Metbopolitan  St.  Ry.  Co.  641 

Judith  Davis  testified  oa  behalf  of  the  plaintiffs  that  she  was 
back  of  the  grocery  store  which  stood  on  the  northwest  comer  of 
Snnmiitt  avenne  and  Twenty-third  street;  that  just  before  the 
accident  she  went  to  the  cistern  in  the  yard,  and,  looking  toward 
the  southeast,  she  saw  the  child  standing  on  the  southwest  comer 
of  the  streets;  that  when  she  first  saw  her  she  was  standing  on 
the  comer ;  that  the  child  then  started  to  walk  directly  east  across 
Sunimitt  avenue  toward  the  south-bound  track ;  that  at  that  time, 
from  her  position,  she  could  not  see  the  car  approaching  from  the 
north ;  that  then  she  saw  the  fijrst  end  of  the  car  coming  south ;  that 
it  looked  to  her  that  when  the  child  reached  the  track  the  child 
and  the  car  came  together. 

The  plaintiff's  evidence  tended  to  show  that  the  car,  when 
running  nine  miles  an  hour,  could  have  been  stopped  in  six  to  ten 
feet  in  an  ^nergency,  and  this  was  true  whether  it  was  on  a 
level  or  on  a  down  grade  of  6.4  per  cent,  and  whether  the  car 
was  empty  or  loaded  with  passengers. 

Frank  Vaughan,  a  witness  for  the  defendant,  testified  that 
he  was  on  the  northwest  comer  of  the  streets,  and  saw  the  child  on 
the  southwest  comer  by  the  water  plug,  and  that  she  stepped  off 
the  sidewalk  onto  the  street,  and  started  to  walk  east  across  the 
street,  and  when  she  got  on  the  track  the  car  hit  her.  The  street 
was  entirely  free  and  clear  of  all  obstructions  that  could  inter- 
fere with  the  vision  at  the  time  of  the  accident  Other  wit- 
nesses testified,  but  their  testimony  was  not  materially  different 
from  that  herein  referred  to.  It  appeared  that  the  grip  car  was 
equipped  with  two  brakes  —  an  automatic  brake,  and  a  hand 
brake  —  and  the  trailer  had  a  hand  brake. 

At  the  close  of  the  plaintiff's  case  the  defendant  demurred  to 
the  evidence,  the  court  overmled  the  demurrer,  and  the  defendant 
excepted.  The  case  was  sent  to  the  jury  upon  the  theory  that  the 
servants  saw  the  child  in  a  position  of  peril,  or  by  the  exercise 
of  ordinary  care  coxdd  have  seen  her  in  such  a  position,  or  about 
to  be  placed  in  such  a  position,  in  time  to  have  averted  the  injury, 
and  failed  to  do  so.  The  defendant  asked  the  court  to  instruct 
the  jury  that  the  defendant  coxdd  only  be  held  liable  if  the  child 
was  actually  on  the  track  and  actually  in  a  position  of  peril,  and 
that  it  oould  not  be  held  liable  if  the  child  was  only  approaching 
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the  track  and  about  to  be  placed  in  a  position  of  peril;  but  the 
court  refused  to  so  instruct,  and  the  defendant  assigns  this  as 
error,  together  with  other  rulings  to  be  noted  later  in  the  opinion. 

1.  The  principal  contention  of  the  defendant  is  that  the  d^oiur- 
rer  to  the  evidence  should  have  been  sustained.  The  physical  con- 
ditions present  in  this  case  are:  First,  a  four-year-old  girl  on 
the  southwest  comer  of  the  street  at  a  point  twenty-five  feet  west 
of  the  east  rail  of  the  south-bound  track ;  second,  a  train  of  cable 
cars  on  Summitt  avenue  at  the  north  side  of  Twenty-third  street, 
running  at  the  rate  of  nine  miles  an  hour,  or  thirteen  and  one- 
half  feet  a  second,  with  only  one  passenger  on  the  grip  car,  as 
far  as  the  evidence  shows,  and  distant  sixty  feet  from  the  place 
of  the  accident;  third,  the  child  knocked  down  and  run  over  by 
the  train  at  or  about  the  south  line  of  Twenty-third  street;  fourth, 
the  body  of  the  child  taken  out  from  beneath  the  grip  car  at  a 
point  fifty  or  sixty  feet  south  of  the  south  line  of  Twenty-third 
street,  and  the  rear  wheels  of  the  grip  car  resting  on  the  abdomen 
of  the  child,  and  her  head  toward  the  east,  and  extending  beyond 
the  east  rail  of  the  south-bound  track ;  fifth,  a  2  per  cent,  slope  of 
Summitt  avenue  north  of  Twenty-third  street^  a  level  space 
the  width  of  Twenty-third  street  (sixty  feet)  and  a  6.4  slc^ 
toward  the  south  beginning  at  the  south  line  of  Twenty- 
third  street ;  sixth,  the  grip  car,  equipped  with  an  automatic  brake 
and  a  hand  brake;  seventh,  an  unobstructed  view  of  the  whole 
street  at  the  time  of  the  accident. 

The  testimony  for  the  plaintiffs  showed  that  the  car  could  have 
been  stopped  in  an  emergency  in  from  six  to  ten  feet,  and  this, 
too,  whether  it  was  on  the  level  or  on  the  grade  south  of  Twenty- 
third  street  The  testimony  of  the  gripman  was  that  from  twenty 
to  thirty-five  feet  was  allowed  in  which  to  stop  on  that  grade,  but 
that  he  stopped  within  ten  feet  after  the  car  struck  the  child ;  and 
the  testimony  was  practically  all  to  the  effect  that  the  child  was 
dragged  by  the  grip  car,  and  was  taken  out  from  imder  the  grip 
car,  at  a  point  from  fifty  to  sixty  feet  south  of  the  south  line  of 
Twenty-third  street  The  testimony  is  also  imdisputed  that  at 
some  time  after  the  train  passed  the  north  line  of  Twenty-third 
street  the  child  left  the  southwest  comer  of  the  streets,  and  started 
east  across  Summitt  avenue  —  directly  across,  the  most  of  the 
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witnesses  say,  and  diagonally  across,  the  others  say  — '  and  that  she 
had  traveled  the  space  of  ten  and  one-half  feet  from  the  water 
plug  to  the  curb  line,  stepped  from  the  curb  to  the  street,  and 
traveled  fourteen  feet  farther  eastwardly,  and  had  nearly  crossed 
the  south-bound  track,  when  she  was  struck  by  the  car.  In  other 
words,  that  a  child  four  years  old  traveled  twenty-five  feet  toward 
and  upon  the  track  while  the  car  was  traveling  sixty  feet.  And 
that  the  gripman  saw  the  child  on  the  comer  when  he  was  sixty 
feet  north  of  the  comer,  and  that  thereafter  the  child  had  time  to 
leave  the  comer  and  travel  twenty-five  feet  toward  and  nearly 
across  the  track  while  the  car  was  running  sixty  feet,  but  that 
the  gripman  did  not  see,  and  could  not  have  seen,  the  child  ap- 
proaching the  track  until  the  car  was  within  six  or  eight  feet  of 
her,  and  could  not  have  stopped  the  car  in  time  to  have  avoided 
the  accident,  although  the  street  was  perfectly  clear  and  there  was 
nothing  to  obstruct  the  vision.  Or,  otherwise  stated,  that  a  four- 
yearold  girl  can  walk  or  run  twenty-five  feet  while  a  train  travel- 
ing at  the  rate  of  nine  miles  an  hour  travels  sixty  feet  At 
such  a  rate  of  speed  the  train  would  travel  the  sixty  feet  in  about 
four  and  one-half  seconds.  If  the  child  traveled  twenty-five  feet 
in  four  and  one-half  seconds,  it  would  be  5.5  feet  a  second,  or 
19,800  feet  an  hour,  or  a  little  less  than  four  miles  an  hour; 
that  is,  that  the  cable  car  ran  only  about  twice  and  two-fifths 
times  as  fast  as  the  child. 

But,  if  all  this  be  conceded,  the  fact  would  still  remain  that 
there  was  nothing  to  prevent  the  gripman  from  seeing  the  child  at 
any  time  after  she  started  toward  the  track.  He  admits  he  saw 
the  child  when  she  was  within  six  or  eight  feet  of  the  track,  and 
says  it  was  too  late  then  to  stop  the  car  in  time  to  avoid  the  injury, 
and  he  and  the  conductor  both  say  she  just  jumped  in  front  of  the 
car.  But  this  in  no  wise  explains  or  satisfies  the  mind  as  to 
why  the  gripman  did  not  see  the  child  after  she  started  toward 
the  car  and  while  she  was  traversing  the  seventeen  to  nineteen  foot 
interval  before  she  reached  the  point  six  to  eight  feet  from  the 
track  where  the  gripman  and  conductor  saw  her.  No  reason  is 
given  why  they  did  not  see  the  child  approaching  the  track  before 
she  got  so  close  to  the  car,  and  none  can  be  given  except  that  the 
gripman  did  not  look,  but,  as  the  mother  testified  was  the  fact<. 
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was  looking  toward  the  rear  of  the  car,  talking  to  some  one  back 
there.  The  testimony  all  shows  that  the  gripman  could  and 
would  have  seen  the  child  in  time  to  have  averted  the  injury  if  he 
had  been  attending  to  his  duty.  The  plaintiflPs  testimony  is 
that  he  coidd  have  stopped  the  car  in  six  to  ten  feet,  and  the 
gripman  says  he  did  stop  the  car  in  ten  feet  after  the  car  struck 
her.  The  fact  that  she  was  dragged  after  being  struck,  and  that 
her  body  was  taken  out  from  under  the  car  at  a  point  fifty  to  sixty 
feet  south  of  the  south  crossing  on  Twenty-third  street,  over  which 
the  child  was  attempting  to  pass  when  she  was  struck,  prove? 
that  the  gripman  did  not  commence  to  stop  his  car  ui^til  he  had 
at  least  reached  the  south  crossing  on  Twenty-third  street,  and 
also  proves  that,  if  he  had  been  doing  his  duty,  he  could  have 
stopped  the  car  on  the  sixty-foot  level  of  Twenty-third  street,  and 
before  it  reached  the  south  crossing,  and  could  thereby  have  averted 
the  injury.  Whether,  therefore,  the  case  be  viewed  solely  in  the 
light  of  the  physical  facts  and  the  testimony  adduced  by  the  plain- 
tiffs, or  upon  the  whole  case  made,  the  conclusion  is  irresistible 
that  the  plaintiffs  made  out  a  proper  case  for  the  jury,  and  that 
upon  the  whole  case  the  verdict  of  the  jury  is  for  the  right  party. 
2.  The  defendant  assigns  as  error  the  modification  of  its  eighth 
instruction,  which  was  as  follows,  the  modification  being  the  words 
embraced  in  brackets :  "  Even  if  the  jury  find  from  the  evidence 
that  the  employees  of  defendant  in  charge  of  the  train  in  question 
saw  the  child  approaching  in  the  direction  of  the  street  car 
tracks,  still  you  are  instructed  that  the  law  did  not  require  them 
to  stop  the  train  imtil  they  saw,  or  might  have  seen  by  the  exe^ 
cise  of  reasonable  care,  that  the  child  was  [or  about  to  be  placed] 
in  a  position  of  peril.  And  if  you  find  from  the  evidence  that  as 
soon  as  the  child  was  [or  about  to  be  placed]  in  such  positi<m 
of  peril  they  used  reasonable  care  to  prevent  the  injury  com- 
plained of,  but  were  unable  to  do  so,  then  plaintiffs  cannot  re- 
cover, and  your  verdict  must  be  for  defendant."  The  defendant 
claims  that  the  modification  enlarged  the  issues,  and,  without  this, 
that  it  misstates  the  law,  in  that  it  makes  the  defendant  liable 
if  the  child  was  in  a  position  of  peril  as  well  as  if  it  was  "  about 
to  be  placed"  in  such  a  position,  and  it  claims  that  the  latter 
is  not  the  law.     The  modification  did  not  enlarge  the  issues,  for 
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the  petition  charged  the  negligence  to  be  that  the  servants  of  the 
defendant  "  saw  the  child  upon  the  tracks  of  the  said  defendant 
and  approaching  thereto/'  etc.  This  is  tantamount  to  the  same 
thing  as  expressed  in  the  instruction  that  the  child  was  in  a  posi- 
tion of  peril,  or  about  to  be  placed  in  such  position. 

The  defendant  is  also  in  error  upon  the  proposition  of  law. 
In  Bunyan  v.  Railroad  Co.,  127  Mo.  13,  29  S.  W.  842,  the  charge 
of  negligence  was  that  the  servants  failed  to  see  the  deceased  ap- 
proaching the  tracks  and  being  on  or  near  the  tracks  in  a  place 
of  danger,  or,  as  stated  by  Macf arlane,  J.,  speaking  for  the  court : 

"The  action  is  grounded  upon  the  negligence  of  the  gripman  in  failing 
in  hl8  duties  after  deceased  had  placed,  or  was  about  placing,  himself  in  a 
dangerous  position;"  and  the  learned  judge  disposed  of  the  matter  by 
saying:  ''The  testimony  of  the  gripman  shows  that  he  discovered  the  de- 
ceased was  staggering,  and  did  not  know  what  he  was  doing,  when  at  least 
five  or  six  feet  from  the  track.  It  was  his  duty,  under  these  circumstances, 
to  have  at  once  taken  precautions  to  preyent  the  collision.  He  should  not 
have  deferred  action  until  the  deceased  had  placed  himself  in  a  dangerous 
position,  when  it  was  manifest  to  him  that  he  was  heedlessly  staggering  into 
it.  This  principle,  dictated  as  it  is  by  common  humanity,  was  recognized  by 
the  gripman,  for  he  says  that  on  seeing  that  deceased  was  paying  no  atten- 
tion, and  did  not  seem  to  know  what  he  was  doing,  he  immediately  warned 
him  of  the  danger,  and  used  all  possible  efforts  'to  avoid  injuring  him. 
Now,  it  will  be  seen  that  the  instruction,  which  only  required  the  gripman  to 
attempt  to  avoid  injuring  deceased  'after  he  had  put  himself  in  danger,' 
fell  short  of  declaring  the  whole  duty  required  of  him  in  the  circumstances. 
The  primary  object  of  this  instruction  was,  evidently,  to  inform  the  jury 
as  to  the  care  required  by  deceased  himself.  8o  far  as  the  instruction  was 
confined  to  this  purpose,  the  law  was  correctly  given,  but  it  did  not  declare 
the  duty  of  the  gripman  as  hereinbefore  annoimced.  The  jury  could  have 
drawn  no  other  conclusion  from  the  instructions  than  that  the  gripman, 
though  seeing  that  deceased  was  stieiggering,  was  paying  no  attention,  and 
was  not  going  to  stop,  was  still  under  no  obligation  to  avoid  striking  him 
until  '  after  he  had  put  himself  in  danger.'  '* 

In  Baird  v.  Railroad  Co.,  146  Mo.  265,  48  S.  W.  78,  one  of  the 
acts  of  negligence  charged  was  a  failure  to  keep  a  proper  lookout 
for  the  child  as  he  was  approaching  the  track,  and  Burgess,  J., 
said: 

"  It  was  the  duty  of  defendant's  employees  in  charge  of  the  cars  to  keep 
a  lookout  along  its  track  where  persons  were  likely  to  be  found;  and  if  the 
uotorman  might,  by  having  ^Ib  attention  on  the  street  in  front  of  the  cars, 
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haTe  discovered,  in  time  to  stop  the  car,  that  the  child  was  aboilt  to 
the  track,  or  if,  after  disoovering  his  danger,  he  failed  to  giye  the  nsual  sig- 
nals to  warn  him  of  the  ear's  approadi,  he  was  guilty  of  n^ligenoe." 

In  Livingston  v.  Railroad  Co.,  170  Mo.  452,  71  S.  W.  186,  Ae 
plaintiff's  instructions  authorized  a  recovery  if  the  defendant's 
engineer  *^  saw  the  perilous  position  of  the  child  upon  the  track, 
or  about  to  place  itself  in  a  perilous  position  upon  the  track.'' 
The  defendant's  instructions,  on  the  other  hand,  told  the  jiiiy 
that  the  defendant  was  not  liable  unless  the  child  was  upon  the 
track  and  in  a  position  of  peril,  and  omitted  the  other  hypotheais 
of  the  child  being  about  to  be  placed  in  a  positicm.  of  danger; 
and  it  was  argued  there,  as  it  is  here,  that  the  defendant  was 
not  liable  unless  it  was  guilty  of  negligence  after  the  child  was 
actually  on  the  track,  and  not  if  it  was  only  about  to  be  placed 
in  a  position  of  peril ;  and  counsel  there  argued  that  '^  the  child 
was  in  no  danger  at  all  until  it  gqt  upon  our  track."  There 
was  a  verdict  for  defendant  in  the  lower  court,  and  this  court 
reversed  that  judgment  because  the  defendant's  instructions  were 
erroneous,  saying  that  they  were  predicated  upon  rules  applicable 
to  persons  of  mature  years,  but  were  wholly  inapplicable  to  a 
child  of  three  and  one-half  years.  The  gripman  in  this  case 
saw,  or  could  have  seen,  this  diild  approaching  the  track,  and 
about  to  be  placed  in  a  position  of  danger,  or,  more  properly 
speaking,  running  into  inevitable  danger  and  death,  in  ample 
time  to  have  stopped  the  oar  and  have  averted  the  injury,  and  it 
was  negligence  for  him  not  to  do  so. 

3.  The  plaintiffs  next  assign  as  error  the  exclusion  of  a  ques- 
tion asked  the  plaintiffs'  witness  Hite.  The  witness  Hite  was  an 
ex-gripman,  who  had  worked  on  the  defendant's  road,  knew  its 
cars,  and  the  locality  where  the  accident  occurred.  In  response 
to  questions  by  plaintiffs'  counsel  he  had  stated  that  the  ear 
could  have  been  stopped  on  the  level  of  Twenty-third  street  in  six 
to  ten  feet  in  an  emergency.  The  defendant's  counsel  then  asked 
whether  it  would  make  any  difference  if  the  attempt  to  stop  the 
car  was  on  the  down  grade  of  6.4  per  cent,  south  of  Twenty- 
third  street.  Plaintiffs'  counsel  objected  to  the  question 
on  the  ground  that  his  position  is  that  the  stop  should  have 
been  made  before  the  front  of  the  car  reached  the  down  grade,  and 
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while  the  car  was  still  on  the  level  ground;  that  is,  before  the 
car  reached  the  south  crossing  on  Twenty-third  street.  The  court 
sustained  the  objection,  and  the  defendant  excepted,  and  now  as- 
signs this  ruling  as  error.  Counsel  for  the  def^idant  overlo(^ 
the  fact  that  on  the  next  day  of  the  trial  the  court  permitted 
them  to  fully  examine  this  same  witness  touching  this  same  mat- 
ter, and  that  the  witness  testified  that  it  would  make  no  difference 
that  the  stop  was  to  be  made  on  that  slope,  nor  would  it  make  any 
difference  whether  the  car  was  empty  or  loaded.  This  cured  the 
error,  if  any,  in  the  ruling  complained  of. 

Counsel  for  defendant  also  assign  as  error  the  hyi)othetical 
question  put  to  the  plaintiffs'  expert  as  to  the  space  within  which 
Ae  car  could  be  stopped,  and  argue  that  it  did  not  embrace  the 
conditions  as  to  whether  the  car  was  empty  or  loaded,  nor  did  it 
take  into  accotmt  the  safety  of  the  other  passengers  on  the  car. 
The  witness  was  afterward  interrogated  by  the  defendant  as  to 
whether  the  car  being  empty  or  loaded  would  make  any  differ- 
ence, and  he  said  it  would  not  So  that,  even  if  that  was  a  proper 
element  to  be  embraced  by  the  hypothetical  question,  it  is  harm- 
less error  in  this  case.  The  record  shows  only  one  passaiger  on 
the  oar,  and  his  safety  does  not  appear  to  liave  been  seriously 
jeopardized,  for  he  appeared  as  a  witness  for  the  defendant.  If 
there  were  other  passengers  on  the  cars,  that  fact  does  not  ap- 
pear. Neither  was  there  anything  in  the  manner  adopted  or 
provided  for  the  running  or  stopping  of  this  car,  which  suggests 
to  the  ordinary  mind  the  possibility  of  danger  to  the  other 
passengers,  however  quickly  it  was  possible  to  stop  this  cable 
oar.  Such  cars  are  unlike  electric  cars,  where  the  current  can 
be  reversed  and  the  stop  effected  so  suddenly  as  to  cause  dan- 
ger to  other  passengers;  and  they  are  also  unlike  steam  cars, 
where  the  engine  can  be  reversed  and  the  air  brakes  applied  so 
.  vigorously  as  to  cause  like  danger.  There  was  no  reversible  error 
in  these  rulings,  nor  have  any  been  pointed  out  or  discovered  in 
the  record. 

The  judgment  is  dearly  for  the  right  party,  and  it  is  afltened. 
All  concur. 


Digitized  by  VjOOQ IC 


548  Street  Railway  Reports.  [Vol.2 

Haley  v.  St.  Louis  Transit  Co. 

(Missouri  —  Supreme    Court,    Division    No.    L) 

Passenger  Cabbied  Beyond  Destination;!  Injury  by  Fall  on  Ict  SdK' 
WALK  while  Returning. —  The  plaintiff,  a  passenger  on  one  of  the  can 
of  the  defendant,  was  carried  beyond  her  destination,  and  while  walking 
back  from  the  place  where  the  car  stopped  to  the  place  where  she 
•desired  to  alight  she  fell  upon  an  icy  sidewalk  and  was  severely  injured. 
It  was  held  that  the  negligence  of  the  defendant  in  carrying  her  beyond 
ber  destination  was  not  the  proximate  cause  of  the  injury,  and  that  the 
plaintiff  could  not  recover. 

Appeal  by  plaintiff  from  judgment  for  defendant.     Decided  December  23, 
1903.     Reported  179  Mo.  30,  77  S.  W.  731. 

Lyon  &  Smarts  and  Chas.  M.  Polk,  for  appellant 

Boyle,  Priest  &  Lehmawn  and  Oeo   W.  Easley,  for  respondent 

Opinion  by  Brace,  P.  J. 

This  is  an  action  for  damages  for  personal  injuries  sustained 
by  the  plaintiff  in  consequence  of  a  fall  upon  a  sidewalk  in  the 
city  of  St.  Louis.     The  defendant  objected  to  the  introduction 

1.  Termination  of  status  of  passenger. —  (Generally  speaking  the  relation  of 
carrier  and  passenger  terminates  when  the  passenger  has  had  a  reasom^ 
opportimity  to  leave  the  car  at  the  place  where  his  journey  ends  and  pss- 
sengers  are  discharged.  Chicago  Ter.  Trans.  R.  Co.  r.  Schmelling,  99  lU- 
App.  577,  affirmed,  197  111.  619,  64  N.  E.  714.  One  who  steps  from  a  stwet 
railway  car  to  the  street  is  not  upon  the  premises  of  the  railway  companjt 
but  in  a  public  place  where  he  has  the  same  rights  as  every  other  occopiefi 
and  over  which  the  company  has  no  control.  His  rights  are  then  those  of 
a  traveler  upon  the  highway  and  not  those  of  a  passenger.  Creamer  r.  ^^ 
End  St.  Ry.  Co.,  4  Am.  Electl.  Cas.  476,  156  Mass.  320,  31  N.  E.  391,  16 
L.  R.  A.  490. 

Passenger  carried  beyond  destination;  proximate  cause. —  The  duty  doubt- 
less rests  upon  a  carrier  to  deliver  its  passenger  safely  at  the  desired  destin**  | 
tion.  Nellis  Street  Railroad  Accident  Law,  p.  111.  If  a  passoiger  is  cBTVt^ 
beyond  his  destination  and  landed  in  a  dangerous  place,  because  of  which  t^ 
passmger  is  injured,  the  company  may  be  liable  for  negligence.  HeniT  ^' 
Qrant  St.  Elec.  R.  Co.,  24  Wash.  246,  64  Pac.  137.  But  the  casee  in  whicl> 
street  railway  companies  have  been  held  liable  for  injuries  resulting  £f^ 
carrying  passengers  beyond  their  destination  have  arisen  where  such  p*^ 
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of  any  evidence  under  the  petition  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
objection  was  overruled,  and  evidence  introduced  by  plaintiff, 
at  the  close  of  which  the  court,  at  the  request  of  the  defendant, 
instructed  the  jury  "  that  under  the  pleadings  and  the  evidence 
in  this  case  the  plaintiff  is  not  entitled  to  recover,  and  your  ver- 

sengers  were  permitted  or  invited  to  alight  at  unsafe  places,  resulting  in 
injuries  received  by  the  passengers  in  the  act  of  alighting,  or  in  going  from 
the  place  where  they  alighted  to  a  safe  place  in  the  street  or  highway.  For 
instance,  where  a  passenger  was  carried  a  short  distance  beyond  a  street 
crossing  and  was  injured  in  stepping  upon  a  loose  stone  in  going  from  the 
car  to  the  sidewalk,  it  was  held  that  the  failure  of  the  conductor  to  stop 
his  car  exactly  at  the  crossing  did  not  of  itself  constitute  actionable  negligence. 
Conway  r.  Lewiston  &  A.  R.  Co.,  90  Me.  199,  38  Atl.  110;  Foley  v.  Bruns- 
wick Traction  Co.  (N.  J.),  50  Atl.  340.  And  where  a  street  car  is  stopped 
beyond  a  crossing  at  a  place  where  the  carrier  has  exclusive  control,  and  a 
passenger  is  injured  in  attempting  to  alight,  by  the  embankment  giving  way, 
not  being  cautioned  as  to  the  security  of  the  footing,  the  act  of  the  con- 
ductor in  stopping  the  car  at  such  a  place  is  an  implied  invitation  to  the 
passenger  to  alight,  and  an  implied  representation  that  it  is  a  proper  place 
for  that  purpose,  and  the  company  is  liable.  Joslyn  v,  Milford,  etc.,  Ry.  Co., 
1  St.  Ry.  Rep.  323,  (Mass.)  67  N.  E.  866.  But  if  the  injury  to  a  passenger 
is  caused  by  a  defect  in  a  highway  or  street,  for  which  the  street  railway 
company  is  in  no  wise  responsible,  the  fact  that  the  passenger  was  carried 
beyond  his  destination  and  it  was  thus  made  possible  for  him  to  be  subjected 
to  the  dangers  from  such  defect,  the  company  cannot  be  held  liable  for  the 
injury  because  the  defect  was  the  proximate  and  direct  cause  of  the  injury. 
See  Dressier  v.  Citizens'  St.  R.  Co.,  19  Ind.  App.  333,  47  N.  E.  651 ;  White 
r.  West  End  St.  R.  Co.,  165  Mass.  622,  43  N.  E.  298.  The  rule  is  that,  al- 
though a  situation  may  be  produced  by  negUgence,  it  is  only  for  injuries 
which,  probably,  naturally  or  necessarily  flow  from  such  negligence,  without 
the  intervention  of  another  and  a  distinct  cause  or  agency,  that  the  author 
of  the  n^ligence  can  be  held  liable;  this  would  exclude  injuries  resulting 
from  another,  subsequent,  different,  and  independent  cause.  Roedecker  t?. 
Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  801,  87  App.  Div.  (N.  Y.)  227,  84 
N.  Y.  Supp.  300.  Though  it  is  a  general  rule  that  if  subsequently  to  the 
original  negligent  act  a  new  cause  intervenes,  of  itself  sufficient  to  cause  the 
misfortune,  the  former  must  be  considered  as  too  remote,  while,  if  the  char- 
acter of  the  intervening  act  was  such  that  its  probable  or  actual  consequence 
could  reasonably  have  been  anticipated  by  the  original  wrongdoer,  the  causal 
connection  is  not  broken,  and  the  original  wrongdoer  is  responsible  for  all 
the  consequences  resulting  from  the  intervening  act.  Southern  Ry.  Co.  v. 
Wew,  116  Ga.  152,  42  6.  E.  395,  59  L.  R.  A.  109.  See  also  Nellis  Street 
Raihroad  Accident  Law,  pp.  24-35. 
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diet  must  be  for  the  defendant/'  Thereupon  plaintifiF  took  a 
nonsuit  with  leave^  and  thereafter,  her  motion  to  set  the  same 
aside,  duly  filed,  having  been  overruled,  she  appealed,  and  as- 
signs for  error  the  giving  of  defendant's  instruction  in  the  nature 
of  a  demurrer  to  the  evidence. 

The  case  made  by  the  plaintiff's  evidence  is  substantially  as 
follows:  The  plaintiff  at  the  time  of  the  injury  was  a  dress- 
maker, sixty  years  of  age,  weighing  170  pounds,  and  resided  at 
1017  North  Garrison  avenue  —  the  southwest  comer  of  Gkuri- 
son  and  Easton  avenues.  She  was  in  perfect  health,  and,  in 
the  language  of  one  of  her  witnesses,  "was  robust,  tall,  proud, 
well  dressed,  had  style  about  her,  and  earned  $2  a  day  making 
dresses."  On  the  30th  of  December,  1899,  about  10  o'clock  at 
night,  the  plaintiff  boarded  the  west-bound  Easton  avenue  car 
of  the  defendant  at  the  crossing  of  Eighteenth  street  and  Frank- 
lin avenue  for  the  purpose  of  returning  to  her  home  at  the  south- 
west comer  of  Garrison  and  Easton  avenues.  As  the  car  was 
approaching  Garrison  avenue,  where  she  desired  to  alight,  she 
pushed  the  button  and  rang  the  bell  twice,  once  before  the  car 
reached  the  street  next  east  of  Garrison  avenue,  and  again,  whai 
the  car  was  a  short  distance  east  of  Garrison  avenue;  but  the 
car  did  not  stop  until  it  reached  the  next  street  —  Cardinal  ave- 
nue —  one  block  west  of  Garrison  avenue.  When  the  car  stopped 
she  went  to  the  door,  "  fussed  "  with  the  conductor,  who  was  on 
the  platform  outside,  for  not  stopping,  got  off  the  car  on  the 
north  side,  went  to  the  north  sidewalk  of  Easton  avenue,  and 
was  walking  east  toward  Garrison  avenue  and  her  home  on  that 
sidewalk,  when  she  fell,  and  thereby  sustained  an  intracapular 
fracture  of  the  femur,  or  a  broken  bone  of  the  neck  of  the  hip. 
The  injury  is  serious  and  permanent.  It  further  appeared  from 
the  plaintiff's  evidence  that  on  the  30th  of  December,  1899,  the 
maximum  temperature  in  St.  Louis  was  thirteen,  the  minimum 
seven,  and  that  there  was  a  half  inch  of  snow  on  the  groimd 
that  evening,  and  the  weather  clear;  that  the  snow  fell  princi- 
pally on  December  27th,  on  which  day  the  fall  was  one  and  three 
tenlis  inches ;  that  the  snowstorm'  on  the  27th  of  December  was 
general  throughout  the  city,  and  there  was  no  snow  fall  after  10 :35 
A.  M.  of  that  day;  that  the  maximum  temperature  on  that  day  was 


Digitized  by  VjOOQ IC 


JELllet  v.  St.  Louis  Transit  Co.  551 

twenty-four  and  the  minimum  eighteen,  and  on  the  28th  the  maxi- 
mum was  twenty-six  and  the  minimum  fifteen,  and  on  the  29th  the 
maximum  was  nineteen  and  the  minimum  eleven.  The  evidence 
further  tended  to  show  that  the  night  of  the  30th  of  December,  al- 
though clear,  was  dark;  that  there  was  more  light  at  the  Gkr- 
rison  avenue  crossing  than  there  was  at  the  Cardinal  avenue 
crossing;  that  the  sidewalk  on  which  plaintiff  was  walking  was 
covered  with  snow  and  ice,  was  slippery,  was  shaded  by  trees 
growing  thereon,  and  that  the  stores  along  it  were  all  closed, 
and  that  such  was  the  condition  at  the  place  where  she  fell, 
which  was  about  half  way  between  the  two  streets. 

The  evidence  for  the  plaintiff  made  a  prima  facie  case  of 
negligence  againts  the  defendant,  in  that  its  servants  failed 
to  stop  the  car  at  Garrison  avenue,  in  compliance  with  plain- 
tiff's timely  signal  therefor,  given  in  the  manner  and  by  the 
means  provided  by  the  defendant  for  that  purpose,  and  the 
only  question  presented  by  the  record  is,  was  such  negligence 
the  proximate  cause  of  the  injuries  for  which  she  seeks  to  re- 
oover  damages  in  this  action?  The  learned  counsel  for  the 
plaintiff  contend  that  it  should  be  so  held,  and  cite  many  cases 
in  support  of  this  contention.  We  have  carefully  examined  all 
of  these  cases,  and  find  that  each  of  them  is  easily  distinguish- 
able from  this  case,  and  have  found  none  in  which  a  defendant 
has  been  held  liable  in  circumstances  like  those  of  the  case  in 
hand.  As  was  said  by  Mr.  Justice  Miller  in  Insurance  Co.  v. 
Tweed,  7  Wall  44  (loc.  cit.  52),  19  L.  Ed.  65:  "  It  would  be 
an  unprofitable  labor  to  enter  into  an  examination  of  these  cases. 
If  we  could  deduce  from  them  the  best  possible  expression  of 
the  rule,  it  would  remain,  after  all,  to  decide  each  case  largely 
upon  the  special  facts  belonging  to  it,  and  often  upon  the  very 
nicest  discriminations."  In  the  opinion  of  Mr.  Justice  Strong 
in  Milwavkee,  etc.,  Ry,  Co.  v.  Kellogg,  94  U.  S.  469  (loa  cit.  475), 
24  L.  Ed.  256,  may  be  found  perhaps  as  brief,  and  yet  as  com- 
prehensive, an  expression  of  the  rule  as  can  well  be  given.  The 
learned  justice  there  says :  "  The  question  always  is,  was  there 
an  unbroken  connection  between  the  wrongful  act  and  the  injury 
—  a  continuous  operation?  Did  the  facts  constitute  a  continu- 
ous succession  of  events,  so  linked  together  as  to  make  a  natural 
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whole,  or  waB  there  some  new  and  independent  cause  interven- 
ing between  the  wrong  and  the  injury  ?     It  is  admitted  that  the 
rule  is  difficult  of  application.     But  it  is  generally  held  that,  in 
order  to  warrant  a  finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong,  is  the  proximate  cause  of  the  injury,   it 
must  appear  that  the  injury  was  the  natural  and  probable  coaa- 
sequence  of  the  negligence  or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  attending  circumstances-*' 
There  was  no  wanton  wrong  in  this  case.     The  negligence  con- 
sisted simply  in  a  failure  to  stop  the  car,  in  obedience  to  the 
plaintiff's  signal,  at  the  crossing  nearest  to  her  residence,  in  con- 
sequence of  which  she  was  carried   to  the  next  crossing,    one 
block  farther  west,  where,  of  her  own  volition,  she  left  the  car 
in   safety.      This  was  the  negligence   and  the  immediate   and 
proximate  consequence  thereof.    The  plaintiff,  after  safely  alight- 
ing at  the  crossing,  in  returning  to  the  crossing  at  which   she 
intended  to  alight,  fell  on  the  sidewalk  leading  from  the  one 
to  the  other.     The  injury  she  received  was  the  result  of  such 
fall.     The  evidence  tended  to  prove  that  the  immediate  cause 
of  her  fall  was  the  slippery  condition  of  the  sidewalk,  and  that 
condition  may  be  said  to  have  been  the  proximate  cause  of  her 
injury,  and  thus  the  causal  connection  between  the  negligence 
complaiQed  of  and  the  injury  received  was  broken  by  the  inde- 
pendent and  voluntarjr  act  of  the  plaintiff  in  leaving  the  car  at 
the  crossing  one  block  west  of  the  crossing  where  she  intended 
to  alight.     Even  if  we  can  go  back  of  the  slippery  condition  of 
the  sidewalk,  which  was  the  immediate  cause  of  the  injury,  to 
that  voluntary  act  of  the  plaintiff  must  the  injury  be  attributed, 
unless   such   act  and   the  injury  resulting  therefrom  were  the 
probable  consequence  of  the  negligent  act  of  the  defendant,  and 
ought  to  have  been  foreseen  by  its  servants  in  the  light  of  the 
attending  circumstances.     It  may  be  conceded  that  the  act  of 
the  plaintiff  in  getting  off  at  the  next  crossing,  and  in  returning 
by  the  sidewalk  toward  the  crossing  which  had  been  passed,  were 
probable  consequences  of  the  n^ligence  of  defendant  in  failing 
to  stop  the  car  at  the  crossing  for  which  she  signaled,  whidi 
ought  to  have  been  foreseen.     But  it  does  not  at  all  follow  that 
the  accident  which  befell  the  plaintiff  was  one  which,  in  the 
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lig^t  of  the  attending  circumstances^  ou^t  to  have  been  fore- 
seen by  defendant's  servants  as  the  probable  consequence  of  plain- 
tiffs walking  thereon  with  due  and  proper  care.     Such  accident 
j^SLB  not  the  natural  and  usual  sequence  of  such  a  walk  under 
such  circumstances.    The  natural  and  usual  sequence  of  the  walk 
of  an  ordinarily  prudent  adidt  person  in  perfect  health  and  of 
a  robust  constitution  as  plaintiff  was^  whether  that  walk  be  long 
or  short,  whether  by  day  or  night,  whether  in  weather  cold  or 
hot,  on  the  improved  sidewalks  of  a  city  in  good  repair,  in  its 
much  traveled  thoroughfare  as  this  sidewalk  was,  is  that  such 
persons  safely  arrive  at  their  destinations.     Persons  sometimes 
fall  on  these  sidewalks  and  are  injured,  but  these  are  unusual 
and  extraordinary  occurrences  not  to  be  expected  or  foreseen. 
If  the  sidewalk  is  defective,  so  as  not  to  be  reasonably  safe,  by 
i^hich  a  pedestrian  thereon  in  the  exercise  of  due  care  is  in- 
jured, the  city  is  liable  for  damages.    If  he  is  injured  by  obstruc- 
tions or  dangers  created  therein  by  another,  such  other  person 
is  liable  therefor,  and  the  city  may  become  so.     But  in  neither 
event  is  the  pedestrian  thereon,   or  he  who  may  have  caused 
him  to  become  such,  in  fault.     The  defendant  in  this  case  was 
charged  with  no  other  or  different  duty  in  regard  to  the  side- 
walk in  question  than  was  the  plaintiff  herself.     The  fact  that 
by  reason  of  climatic  conditions,  or  other  natural  causes,  the 
sidewalk  may  have  been  in  less  safe  condition  than  usual,  in 
no  way  changes   the  relative  rights,   duties,   or  obligations   of 
the  parties.     Such  conditions  only  impose  the  necessity  of  being 
more  cautious  when  walking  thereon.    Pedestrians  exercising  due 
care  sometimes  fall  and  are  injured  while  walking  on  the  public 
sidewalks  under  such  conditions,  but  such  occurrences  are  un- 
usual and  extraordinary,  and  not  to  be  anticipated  or  foreseen. 
For  support  of  their  contention  plaintiff's  counsel  seem  to  rely 
more  upon  the  dicta  contained  in  some  of  the  opinions  in  the 
cases  cited  than   upon  the   facts   in   judgment  in   those  cases. 
Most   of   them   are   steam   railroad   cases,    in   which,    in   viola- 
tion   of      the    carrier's    contract,    the    passenger    was    put    off 
the  car  on  the  carrier's  track  in   a  dangerous  situation,   from 
which   his    injuries    directly    resulted,    or    at   a    distance    from 
his    destination,    which    he    could    only    reach    by    pursuance 
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of  a  dangerous  way  on  or  along  its  tracks,  and  in  vhidi  wis 
located  a  peril  known  to  the  carrier,  and  which  the  paMenger 
must  encounter,  and  from  which  his  injuries  resulted.  We  find 
no  difficulty  in  differentiating  the  case  in  hand  from  all  the 
cases  cited  on  the  facts  in  each,  and  onlj  in  the  facts  in  eadi 
case  can  the  dicta  in  each  be  fully  appreciated  and  rightly  un- 
derstood. We  have  neither  time  nor  space  for  an  adequate 
review  of  all  those  cases,  nor  do  we  deem  it  necessary,  since  no 
better  rule  could  be  deduced  therefrom  on  the  vexed  question 
of  proximate  cause,  as  applicable  to  the  facts  in  this  case,  than 
that  already  laid  down,  and  under  which  it  seems  evident  that 
the  defendant's  negligence  was  not  the  proximate  cause  of  the 
plaintiff's  injury. 

The  judgment  of  the  Circuit  Court  is  affirmed.    All  concur. 


Petty  V.  8t.  Louis  &  Meramec  River  Railroad  Co. 

(Missouri  —  Supreme  Court,  Dirision  No.  1.) 

1.  ExoBSSiVB  Ratb  of  Speed.i — In  tlie  absence  of  a  statute  or  ordinance 

regulating  the  rate  of  speed  of  street  cars  it  is  not  n^lig^ioe  per  98 
for  a  car  to  run  on  a  grade  at  the  rate  of  fifteen  miles  an  hour,  and  as 
it  approaches  a  street  intersection  at  a  rate  of  eight  or  ten  miles  an  hour, 
in  a  portion  of  a  city  which  is  thinlj  settled  and  upon  a  street  which 
is  little  used. 

2.  DuTT  OF  MoTORiCAN  TO  AvoiD  CoixisiON. —  It  was  contended  b^  the  plain- 

tiff that  the  motorman  saw  or  by  the  exercise  of  ordinary  care  might 
have  seen  that  the  plaintiff  was  in  a  position  of  imminent  peril  in  time 
to  have  stopped  or  cfiecked  the  car,  and  to  have  averted  the  injury. 
The  plaintiff  testified  that  when  they  reached  the  street  intersection 
where  the  collision  occurred  they  stopped,  looked,  and  listened,  and 
did  not  see  or  hear  a  car  approaching.  The  car  had  a  headlight  which 
lit  up  the  track  for  from  fifty  to  seventy-five  feet  in  front  of  the  car. 
There  was  no  light  upon  the  wagon  in  which  the  plaintiff  was  riding. 
It  was  held  that  if  it  was  true  that  the  plaintiff  could  not  see  a  well- 

1.  As  to  negligent  rate  of  speed,  see  cases  cited  in  note  to  Warner  r.  St. 
Louis  &  Meramec  R.  Co.,  ante,  page  520.  As  to  duty  of  motormen  to  avoid 
collision,  upon  seeing  a  person  upon  or  near  the  track  in  imminent  pecflv 
see  note  to  Harrington  r.  Los  Angeles  St.  Ry.  Co.,  ante,  p.  23. 
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Hinted  oftr  within  a  distaiiM  of  1,200  feet,  it  eould  not  be  said  that  the 
motonnan  could  see  the  wagon  in  which  the  plaintiff  was  riding.  But 
even  if  the  motoiman  could  have  seen  the  plaintiff,  he  had  a  right  to 
aflflume  that  the  plaintiff  could  also  see  the  car,  and  that  the  plaintiff 
would  stop  before  getting  into  a  position  of  perU;  the  evidence  com* 
plctelj  disproved  the  plaintiiTs  contention  that  she  was  in  a  position 
oi  imminent  peril  and  that  the  motorman  saw  or  might  have  seen  it  in 
time  io  have  averted  the  injury. 

Appbax  hj  defendant  from  judgment  for  plaintiff.     Decided  February  10, 
1904.    Reported  179  Mo.  666,  78  S.  W.  1003. 

MeKeighan  &  Watts  and  BohL  'A.  Holland,  Jr.,  for  appellant. 
R.  L.  &  John  Johnston,  for  respondent 
Opinion  by  Mabshall^  J. 

This  is  an  action  for  $20,000  damages  for  personal  injuries 
sustained  by  the  plaintiff  on  November  29,  1899,  at  the  inter- 
section of  Longfellow  and  Plant  avenues,  in  the  town  of  Webster 
Groves,  by  reason  of  a  collision  between  one  of  defendant's  cars* 
laid  an  open  wagon  in  which  the  plaintiff  and  her  brother  were 
riding.  There  was  a  judgment  for  the  plaintiff  for  $2,000,  and 
defendant  appealed. 

The  negligence  charged  in  the  petition  is  as  follows : 

"Plaintiff  aUegee  at  the  epecific  facte  constituting  the  eaid  negligence  of 
defendant  that  at  the  time  and  place  of  said  coUision  defendant's  said 
electric  car  was  being  run  by  its  said  agents  and  employees  at  a  rapid  and 
dangerous  rate  of  speed,  on  a  descending  grade;  the  night  was  growing 
dark,  but  said  car  carried  no  headlight;  no  bell  was  sounded  and  no  warning 
of  soy  kind  given  of  the  approach  of  said  car  untU  too  late  to  enable  plaintiff 
end  her  said  brother  to  escape  said  collision;  that  defendant's  agent  and 
niotoneer  in  charge  of  said  car  saw,  or  by  the  exercise  of  ordinary  care 
would  hare  seen,  the  danger  and  peril  of  the  plaintiff  in  time  to  have  stopped 
or  so  hsTe  checked  the  speed  of  said  car  as  to  avoid  said  collision,  but 
failed  to  either  stop  or  check  the  speed  of  said  car." 

The  answer  is  a  general  denial  and  a  special  plea  that  the  plain- 
tiff and  her  brother  were  guilty  of  contributory  negligence. 
The  case  made  is  this : 

lAngfellow  avenue  runs  east  and  west,  and  Plant  avenue  nms  north  and 
>o^b.  The  defendant  has  an  electric  street  railroad  on  Longfellow  avenue. 
'Hie  cars  run  west  on  the  tracks  on  the  north  side  of  the  street,  and  east 
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on  the  tracks  on  the  south  side  of  the  street.  From  the  south  trmek  to  the 
south  side  of  Longfellow  avenue  at  Plant  avenue  it  is  twenty-two  feet.  Fran 
Plant  avenue,  looking  westwardly,  Longfellow  avenue  is  perfectly  straight  for 
a  distance  of  1,200  feet,  and  the  grade  rises  three  and  one-half  feet  to  the 
hundred.  The  plaintiff,  her  mother,  two  sisters,  and  her  hrother  raised  vege- 
tables on  a  farm  south  of  Webster  Groves,  and  she  and  her  brother  sold 
the  same  to  residents  of  Webster  Groves,  going  into  town  two  or  tbiBt 
times  a  week.  On  the  day  of  the  accident  the  plaintiff,  a  woman,  twenty- 
three  years  of  age,  and  her  brother,  two  years  younger,  were  driving  north 
on  Plant  avenue,  in  an  open  wagon,  in  the  evening  between  dusk  and  dark. 
When  they  reached  Longfellow  avenue,  she  and  her  brother  say  they  stopped 
with  the  horse  on  Longfellow  avenue  and  the  wagon  just  south  thered 
They  say  that  while  in  that  position  they  could  see  west  on  Longfiellow 
avenue  at  least  a  block.  There  were  no  houses  on  that  side  of  Longfellow 
avenue,  and  nothing  to  obstruct  their  view  for  at  least  1,200  feet.  They 
say  they  looked  and  listened,  and  could  neither  see  nor  hear  any  car  approach- 
ing. They  then  started  the  horse  forward,  and  when  the  horse  and  the  fore 
wheels  had  gotten  across  the  south  track  they  saw  a  ^impse  of  li^t,  and 
looked,  and  saw  a  car  right  upon  them;  that  the  brother  grabbed  the  whip, 
but  before  the  wagon  could  clear  the  track,  the  car  struck  the  hind  wheel 
of  the  wagon,  and  she  was  thrown  out  and  injured.  They  say  they  saw  no 
*car,  saw  no  headlight  on  the  car,  and  heard  no  bell  rung,  and  heard  no  noise 
of  an  approaching  car. 

George  W.  Leming  testified  for  the  plaintiff  that  he  lived  in  Webster,  and 
was  engaged  in  the  express  business;  that  he  was  driving  west  on  Lockwood 
avenue  toward  Plant  avenue,  and  when  he  reached  Plant  and  Lockwood  he 
saw  the  headlight  of  the  car  coming  eastwardly  from  the  raise  at  the  Congre- 
gational Church  (which  was  1,200  feet  west  of  Plant  avenue),  and  that  he 
also  saw  the  plaintiff's  wagcm  was  coming  north  on  Plant  avenue  toward 
Lockwood  avenue;  that  when  he  got  to  the  culvert  the  motorman  on  the 
electric  car  was  ringing  his  bell,  and  he  wondered  whether  he  was  ringing 
for  him  or  the  other  wagon;  that  "at  that  time  the  plaintiff's  horse  was 
dose  to  the  mouth  of  Plant  avenue."  Over  the  objection  of  the  defendant 
that  he  had  not  shown  himself  qualified  to  speak,  this  witness  was  permitted 
to  testify  that  the  car  was  running  at  the  rate  of  twenty-five  miles  an 
hour,  but  he  said  he  could  not  say  whether  it  was  running  faster  or  slower 
than  the  cars  usually  ran  at  that  point.  He  further  testified  that  he  saw 
the  headlight  burning  on  the  car,  and  that  when  he  passed  Plant  avenue  the 
plaintiff's  wagon  was  fifteen  or  twenty-five  steps  from  Lockwood  avenue, 
and  that  the  car  was  in  the  neighborhood  of  from  fifty  to  seventy-five  feet 
west  of  the  culvert;  that  anybody  coming  into  Lockwood  avenue  could  see  a 
car  for  about  400  or  600  yards,  and  sometimes  even  farther  than  that;  thai 
he  did  not  notice  any  slackening  of  the  speed  before  the  collision;  that  when 
the  motorman  began  to  ring  the  gong  he  kept  ringing  it.  This  was 
all  the  evidence  for  the  plaintiff  outside  of  the  testimony  as  to  the  nature 
and  extent  of  her  injuries,  as  to  which  the  doctors  disagreed  as  to  whether 
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they  were  eimple,  and  not  serious,  or  were  grave,  and  probably  permanent. 
The  defendant  demurred  to  the  evidence,  the  court  overruled  the  demurrer, 
and  the  defendant  excepted. 

Daniel  R.  Fauste  testified  for  the  defendant  that  he  was  the  motorman 
of  the  car;  that  from  the  Congregational  Church,  at  the  top  of  the  slope, 
until  he  got  three-fourths  of  the  way  down  the  slope,  the  car  ran  at  a  speed 
of  fifteen  miles  an  hour,  but  before  the  car  reached  Plant  avenue  it  had  slowed 
down  to  eight  or  ten  miles  an  hour;  that  he  had  no  power  on  going  down 
the  slope;  that  as  he  went  down  the  slope  he  sounded  the  gong,  and  sounded 
it  more  as  he  approached  Plant  avenue;  that  there  was  a  headlight  burning 
on  the  front  of  the  car;  that  he  did  not  see  the  plaintiff's  horse  and  wagon 
until  his  car  got  within  about  fifteen  or  twenty  feet  of  Plant  avenue;  that 
it  was  dark,  and  the  horse  was  not  over  three  or  four  feet  from  the  track 
at  the  time;  that  he  rang  his  bell  loudly,  and  applied  his  brakes  to  stop, 
and  at  that  time  the  wagon  was  driven  right  rapidly  across  the  track  in 
front  of  the  car;  that  he  applied  the  brake,  and  also  reversed  the  current; 
and  that  the  car  ran  just  its  own  lengthy  thirty-five  to  forty  feet,  after  it 
struck  the  wagon.  On  cross-examination  he  said  that  he  commenced  to  take 
up  the  slack  of  his  brake  when  about  200  yards  west  of  Plant  avenue;  that 
the  headli^t  on  the  car  threw  a  light  about  fifty  or  seventy-five  feet  in  front 
of  it;  that  going  down  grade  at  the  rate  of  ten  miles  an  hour  the  car  oould 
not  be  stopped  in  less  than  about  seventy-five  feet. 

H.  O.  Rockwell  testified  for  the  defendant  that  he  is  the  assistant  manager 
of  the  defendant,  and  is  an  electrical  en^neer;  that  it  is  1,200  feet,  by  actual 
measurement,  from  the  west  line  of  Plant  avenue  to  the  top  of  the  slope, 
at  the  Congregational  Church,  and  that  the  grade  is  three  and  one-half  feet 
to  the  hundred;  that  it  is  twenty- two  feet  from  the  east-bound  track  to  the 
south  line  of  Longfellow  avenue;  that  a  person  coming  north  on  Plant 
avenue,  when  he  reached  the  gutter  on  the  south  line  of  Longfellow  avenue, 
eoold  see  to  the  top  of  the  hill  at  the  Congregational  Church;  that  there 
was  nothing  to  obstruct  the  view;  that  a  car  like  the  one  in  question  would 
make  considerable  noise  when  coming  down  the  slope. 

Mr.  Cheatham  testified  for  the  defendant  that  he  was  driving  west  on 
Lockwood  avenue,  and  was  about  150  feet  east  of  Plant  avenue  when  the 
collision  occurred;  that  he  saw  the  car  coming  down  the  slope,  and  saw  the 
headlight;  that  the  car  stopped  before  it  got  to  where  he  was,  and  he  thinks 
it  stopped  five  or  six  feet  from  where  the  accident  happened. 

T.  L.  Murrier  testified  for  the  defendant  that  he  was  the  conductor  of  the 
car;  that  the  car  ran  down  the  slope  at  a  speed  of  fifteen  miles  an  hour; 
that  the  gong  was  sounded  constantly  as  the  car  went  down  the  slope;  that 
the  sounding  of  the  gong  and  the  reversal  of  the  current  attracted  his  atten- 
tion; that  the  headlight  was  burning  on  the  car,  and  was  broken  by  the 
collision;  that  the  car  did  not  run  more  than  its  own  length  after  striking 
the  wagon. 

This  was  all  the  evidence  in  the  ease.  The  defendant  again  demurred  to 
the  evidenee,  the  court  overruled  the  demurrer,  and  the  defendant  excepted. 
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The  pUintiiTs  inttructions  predicated  a  right  to  recoyer  upon  a  ncgUgMt 
rate  of  speed  of  the  car,  and  upon  the  propoeition  that  the  defendaat't  mt- 
vanta  saw  or  might  have  seen  that  the  plaintiff  was  in  a  position  of  immiMBt 
peril  in  time  to  have  stopped  or  checked  the  car,  and  to  have  averted  tbe 
acddeikt,  and  n^ligently  failed  to  do  so.  There  was  a  verdict  for  $2,000. 
This  court  has  jurisdiction  because  the  constitutionality  of  the  nine-jury 
law  was  called  in  question,  but,  as  that  question  has  been  settled,  it  it 
not  necessary  to  refer  to  it  here. 

1.  The  plaintiff  bases  a  right  to  recover  upon  the  rate  of  speed 
at  which  the  car  was  run.  No  law  or  contract  regulating  the 
rate  of  speed  of  the  defendant's  cars  was  shown.  The  common 
law,  therefore,  applies.  One  witness  for  the  plaintiff  put  the 
speed  at  twenty-five  miles  an  hour,  but,  as  he  did  not  show 
himself  qualified  by  training  or  experience  to  speak  to  thjt 
question,  his  testimony  need  not  be  further  considered.  The  only 
evidence  in  the  case  is  that  the  car  ran  down  the  slope  at  the 
rate  of  fifteen  miles  an  hour,  and  that  when  it  approached 
Plant  avenue  it  was  slowed  down  to  a  speed  of  eight  to  ten 
miles  an  hour.  On  the  face  of  the  case,  such  a  rate  of  speed 
at  the  time  and  place  and  under  the  circumstances  of  this  case 
cannot  be  held,  as  a  matter  of  law,  to  amount  to  negligence. 
There  were  no  houses  on  the  south  side  of  the  street  for  about 
1,200  feet  west  of  Plant  avenue,  and,  so  far  as  appears,  there 
were  no  intersecting  streets.  The  track  was  straight,  and  there 
was  nothing  to  interfere  with  the  view  for  that  distance,  Aay 
ohe  standing  in  the  gutter  at  the  intersection  of  Longfellow  and 
Plant  avenues,  which  was  twenty-two  feet  south  of  the  east- 
bound  track,  could  see  westwardly  for  1,200  feet  The  car  was 
lighted  by  electricity,  and  had  a  headlight  burning.  The  car 
made  considerable  noise  running  down  the  slope,  and  the  gong 
was  sounded.  Any  one  who  had  looked  could  have  seen  and 
heard  the  car  coming.  Under  such  circumstances  a  rate  of  speed 
of  fifteen  or  even  twenty-five  miles  an  hour,  does  not  per  se  consti- 
tute conmion-law  negligence.  There  was,  therefore,  no  basis  for  a 
recovery  upon  such  a  theory,  and  the  plaintiff's  first  instruction^ 
which  authorized  a  verdict  upon  that  theory,  was  clearly 
erroneous. 

2.  The  second  contention  of  the  plaintiff  is  that  the  operator 
of  the  car  saw,  or  by  the  exercise  of  ordinary  care  might  have 
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seen,  that  the  plaintiff  was  in  a  position  of  imminent  peril,  in 
time  to  have  stopped  or  checked  the  car,  and  to  have  averted 
the  injury.     The  argument  of  the  plaintiff  is  that  the  track  was 
strai^t  for  1,200  feet;  that  the  headlight  lit  up  the  trade  for 
fifty  to  seventy-five  feet  in  front  of  the  car;   that,  therefore, 
the  operator  of  the  car  could  have  seen  that  the  plaintiff  was 
crossing  the  track,  and  was  in  imminent  danger,  when  the  car 
was  seventy-five  feet  distant  from  the  wagon,  and  that  the  car 
could  have  been  stopped,  or  at  any  rate  its  speed  could  have 
been  checked,  so  as  to  avoid  the  collision.    But  if  all  this  be  con- 
ceded,  it  would  not  follow  that  the  plaintiff  was  entitled  to 
recover,  for  it  is  equally  true  that,  if  the  operator  of  the  car 
could  have  seen  the  plaintiff's  wagon  when  1,200  feet  distant, 
the  plaintiff  could  have  seen  the  car  at  the  same  distance.     The 
car  waa  lifted  by  electricity,  and  had  a  headlight    The  wagon 
was  not  lighted  at  all.     The  plaintiff  could  have  seen  the  car 
much  more  easily  and  distinctly  than  the  operator  of  the  car 
could  have  seen  the  wagon.     Yet  the  plaintiff  and  her  brother 
swear  that  when  they  reached  the  intersection  of  Plant  avenue 
and  Longfellow  avenue,  and  when  their  horse  had  gone  onto 
Longfellow  avenue  and  the  wagon  was  still  on  Plant  avenue, 
they  stopped,  looked,  and  listened,  and  that  they  neither  saw 
nor  heard  a  car  coming.    They  were  then  within  twenty-two  feet 
of  the  track,  and  could  see  1,200  feet  up  the  track  toward  the 
west     If  this  is  true,  and  if  they  could  not  see  a  well-lighted 
car  with  a  headlight  within  1,200  feet  of  them,  by  what  man- 
ner of  reason  can  it  be  said  that  the  operator  of  the  car  could 
see  them   and  their  wagon  that  was  not  lighted?     But  if  the 
operator  of  the  car  could  have  seen  the  plaintiff  at  that  time 
and  distance,  he  had  a  right  to  assume  that  the  plaintiff  could 
and  would  also  see  the  car,  and  that  the  plaintiff  would  stop 
before  getting  into  a  position  of  peril ;  and  certainly  at  that  time 
the  plaintiff  was  not  in  a  position  of  peril,  for  her  wagon  was 
twenty-two  feet  south  of  the  track. 

The  plaintiff  says  that,  having  thus  stopped,  looked,  and 
listened,  and  neither  seeing  nor  hearing  a  car  coming,  she  pro- 
ceeded to  cross  the  track;  that  she  was  riding  in  an  open  wagon, 
and  that  she  did  not  look  again  until  the  horse  and  front  wheels 
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of  the  wagon  had  cleared  the  north  rail  of  the  east-bound  trad[^ 
and  while  the  rear  wheek  of  her  wagon  were  on  the  track,  and 
then  she  saw  "  a  glimpse  of  light,"  and  looked  toward  the  weet, 
and  saw  the  car  right  upon  them^  and  in  an  instant  the  collision 
occurred.  She  also  says  she  saw  no  headlight  and  heard  no  bdl 
rung,  although  her  own  witness  Leming,  and  four  other  wit- 
nesses for  the  defendant,  testify  that  there  was  a  headli^t 
burning  on  the  car,  and  that  the  gong  was  being  loudly  sounded. 
The  plaintifF's  contention  is  that,  as  the  headlight  lit  up  a  space 
of  fifty  or  seventy-five  feet  ahead  of  the  car,  the  motorman 
could  have  seen  the  plaintiffs  wagon  on  the  track,  and  could 
have  seen  the  imminent  danger  of  the  plaintiff  when  sevaity- 
five  feet  distant  from  the  wagon,  and  could  have  stopped  or 
checked  the  speed  of  the  car  in  time  to  avert  the  collision,  and 
did  not  do  so.  Several  conclusive  answers  to  this  contention 
are  apparent.  In  the  first  place,  there  is  no  evidence  at  all  that 
the  motorman  failed  to  stop  the  car  or  check  its  speed  after  he 
saw  or  might  have  seen  the  imminent  peril  of  the  plaintiflF.  On 
the  contrary,  all  the  testimony  is  that  he  applied  the  brakes, 
and  reversed  the  current,  and  sounded  the  gong  loudly  and  con- 
tinuously, and  did  everything  that  could  be  done.  It  is  true 
that  the  plaintiff's  witness  Leming  said  that  he  did  not  notice 
that  the  speed  of  the  car  was  checked,  but  he  also  testified  that 
when  he  got  to  the  culvert,  which  was  twenty-five  feet  west  of 
Plant  avenue,  the  car  was  fifty  to  seventy-five  feet  west  of  the 
culvert,  and  that  the  "plaintiffs  horse  was  close  to  the  month 
of  Plant  avenue."  So  that,  if  this  witness'  testimony  is  to  c<m- 
trol  the  case,  the  plaintiff  was  at  least  twenty  feet  distant  from 
the  track  when  the  car  was  75  or  100  feet  west  of  Plant 
avenue,  and,  therefore,  the  plaintiff  was  not  in  a  position 
of  imminent  peril  at  that  time,  and  there  was  no  obligation 
resting  upon  the  motorman  to  stop  or  check  the  speed  of  the 
car;  but  this  witness  said  he  was  ringing  his  bell,  and  he  \^on- 
dered  whether  he  was  ringing  it  for  him  or  the  other  wagon.  If 
absolute  credence  be  given,  therefore,  to  everything  this  witness 
said,  it  should  be  shown  that  the  motorman  did  all  he  was  obli- 
gated to  do,  and  that  the  plaintiff  was  not  in  any  danger  what- 
ever, and  was  not  on  the  track  at  all  when  the  car  was  witliin 
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76  or  100  feet  of  the  place  of  oollisioQ.     The  testimonj  of  this 
witness,  therefore,  completely  disproves  the  plaintifF's  contention 
^t  she  was  in  a  position  of  imminent  peril,  and  that  the  motors 
man  saw  it,  or  mi^t  have  seen  it,  in  time  to  have  averted  the 
injury.     And,  on  the  contrary,  the  testimony  of  this  witness 
corroborates  the  testimony  of  the  motorman  that  when  the  car 
was  within  less  than  seventy-five  feet  of  Plant  avenue  the  plain- 
tiff drove  on  the  track,  and,  this  being  so,  and  under  the  uncon- 
tradicted testimony  that  the  car  could  not  have  been  stopped  in 
less  than  seventy-five  feet  on  that  grade  when  running  eight  or 
ten  miles  an  hour,  this  contention  of  the  plaintiff  utterly  fails. 
Moreover,  if  the  testimony  of  the  plaintiff  be  true  that  she  stopped 
and  looked  west  when  she  reached  the  south  side  of  Longfellow 
avenue,  and  did  not  see  a  car  coming,  it  is  incomprehensible  how 
a  collision  could  have  occurred.     For  this  involves  the  deduction 
that  a  car  ran  1,200  feet  while  the  plaintiff's  wagon  was  going 
twenty-two  feet  from  the  south  rail  of  the  east-bound  track  to 
the  south  line  of  Longfellow  avenue  and  the  width  of  the  track, 
say  about  five  feet.     In  other  words,  that  a  car  traveled  1,200 
feet  while  the  wagon  was  traveling  twenty-seven  feet.    This  would 
require  the  car  to  travel  a  little  over  forty-four  times  as  fast 
as  the  wagon.     If  the  car  was  traveling  fifteen  or  twenty-five 
miles  an  hour,  and  the  wagon  was  traveling  only  one  mile  an 
hour,  the  car  would  be  traveling  fifteen  or  twenty-five  times  as 
fast  as  the  wagon.     And  even  assuming  that  the  car  was  travel- 
ing twenty-five  times  as  fast  as  the  wagon,  the  car  would  only 
travel  676  feet  while  the  wagon  was  traveling  twenty-seven  feet. 
This  extreme  concession  as  to  the  rate  of  speed  that  the  car  and 
the  wagon  were  respectively  traveling  shows  that  when  the  plain- 
tiff's wagon  reached  the  south  line  of  Longfellow  avenue,  or  at 
any  rate  when  the  wagon  began  to  move  from  that  point,  the 
car  was  within  675  feet  of  the  point  of  the  collision.     This  being 
true,  it  cannot  mathematically  be  true  that  the  plaintiff  could 
not  see  the  car  coming,  for  she  had  an  unobstructed  view  toward 
the  west  of  1,200  feet,  and  the  car  was  big,  and  lighted  by  elec- 
tricity, and  had  a  headlight,  and,  if  she  had  looked,  she  could 
not  have  failed  to  see  the  car;  and  under  these  circumstances 
she  cannot  be  heard  to  say  she  did  not  see  the  car  in  ample  time 
36 
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to  have  stopped  before  she  got  into  a  position  of  peril,  and  it 
was  contributory  negligence  on  her  part  not  to  do  so,  wfaieh 
bars  her  recovery.  Ovyer  v.  Railroad  Co.,  174  Mo.  844,  7S 
S.  W.  584;  Carroll  v.  Transit  Co.,  107  Mo.  663,  17  S.  W.  889; 
Boyd  V.  Railroad  Co.,  105  Mo.  371,  16  S.  W.  909;  BuiU  v. 
Railroad  Co.,  9&  Mo.  272,  11  S.  W.  764;  Heme  v.  Railroad 
Co.,  71  Mo.  636;  Jennings  v.  Railroad  Co.,  112  Mo.  268,  20 
S.  W.  490;  Maxey  v.  Railroad  Co.,  113  Mo.  1,  20  S.  W.  654; 
Sullivan  v.  Railroad  Co.,  117  Mo.  214,  23  S.  W.  149 ;  Kelaof 
V.  Railroad  Co.,  129  Mo.  362,  80  S.  W.  839 ;  Moberly  v.  RaU- 
road  Co.,  98  Mo.  188,  11  S.  W.  569.  The  plaintiff  made  oot 
no  case,  and  the  demurrers  to  the  evidence  should  have  been 
sustained. 

The  judgment  is  reversed.    All  concur. 


Roenfeldt  v.  8t  Louis  A  Svhurban  Railway  Go. 

(MiMOuri  —  Supreme  Court,  Divition  Ko.  1.) 

1.  Collision  with  VEmoix;  Pailubb  to  Stop  Beiok  Cioamro;  Ooh- 
TBiHUTOBT  Kbgliqenob.!— The  plaintiff,  in  attempting  to  drive  acroM 
the  tracka  of  the  defendant  at  a  street  interieetion,  was  stnidc  by  oae 
of  the  defendant's  cars  and  thrown  from  his  wagon  and  injured.  It 
appeared  that  he  was  driving  down  a  street  whidi  was  at  a  grade  of 
about  3  per  cent.  His  horse  approached  the  crossing  at  a  alow  walk. 
He  saw  the  car  approaching  at  a  distance  of  about  250  feet»  Imt  did 
not  stop  before  going  upon  the  track.  It  was  held  that  he  was  goiltj 
of  contributory  negligence. 

1.  Driving  upon  track  in  front  of  approaching  car. —  A  person  who  attempts 
to  drive  across  the  street  in  front  of  an  electric  car  which  he  seep  approaeh- 
ing,  thinking  that  he  can  safely  cross,  with  the  result  that  there  is  a  oollisioB 
when  the  front  wheels  of  his  wagon  are  on  the  track,  is  guilty  of  coniribfiitofy 
negligence.  Tyson  r.  Union  Traction  Co.,  199  Pa.  St.  264,  48  AtL  107a.  A 
driver  is,  as  matter  of  law,  guilty  of  contributory  ne^igenoe  preduding 
recovery  for  injuries  received  in  a  collision  with  an  electric  ear,  in  acting 
upon  the  assumption  that,  if  he  reached  the  crossing  first,  he  was  entitled 
to  go  on,  and  that  the  duty  of  avoiding  a  collision  rested  entirely  with  tbe 
motorman,  and,  with  a  full  knowledge  of  the  situation,  placing  himadf  in 
%  position  of  manifest  danger.  Smith  v.  Electric  Tract.  Co.,  187  Pa.  St^  110, 
40  Atl.  906.    Drivisg  at  a  walk  across  an  electric  street  railway  trade 
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2,  Ddtt  of  Motobman  to  Avoid  Colusion. —  The  ear  was  approaching  the 
street  intersection  where  the  accident  occurred  at  a  rate  not  exceeding 
nine  or  ten  miles  an  hour.  The  evidence  was  conflicting  as  to  the 
distance  of  the  car  when  the  plaintiff  drove  upon  the  track.  The  plain- 
tiff saw  the  car  approaching,  but  nevertheless  attempted  to  cross  ahead 
of  it.  In  view  of  this  evidence  it  was  held  that  the  motorman  oould 
not  be  charged  with  negligence  in  concluding  from  the  situation  of  the 
parties  that  the  plaintiff  could  cross  the  track  before  the  car  struck 
him;  there  was  nothing  in  the  evidence  tending  to  show  that  the  motor- 
man  oould  have  stopped  the  car  in  time  to  have  prevented  the  collision 
after  the  plaintiff  had  put  himself  in  a  position  of  peril. 

Appeal  l^  defendant  from  judgment  in  favor  of  plaintiff.    Decided  March  17, 
1904.    Reported  (Mo.),  79  8.  W.  706. 

McKeighan  <&  Watts  and  Robt  A.  Holland,  Jr.,  for  appellant. 

Wm.  B.  Oentry,  for  respondent. 

Opinion  by  Valuant,  J. 

Plaintiff  was  driving  in  a  wagon  along  Twentieth  street  cross- 
ing in  the  tracks  of  defendant's  street  railroad  at  the  intersec- 
tion of  Twentieth  and  Wash  streets,  when  his  wagon  was  struck 

ttitutes  contributory  negligence,  when  the  driver  has  seen  a  car  approaching 
▼ery  fast,  on  a  down  grade,  although  he  continues  to  proceed  slowly  across 
the  track  on  the  theory  that  the  car  will  stop  on  the  nearest  side  of  the 
street    Smith  v.  Electric  Traction  Co.,  6  Pa.  Diet.  Rep.  471. 

IQiiitrative  caaea. —  It  is  negligence  to  drive  in  front  of  a  car  which  at  the 
time  is  less  than  a  block  away.  Robe  x>.  Third  Ave.  R.  Ck>.,  10  Misc.  Rep. 
(N.  Y.)  740,  31  N.  Y.  8upp.  797.  And  also  in  front  of  a  car  approaching 
st  a  rate  of  twenty  miles  an  hour,  a  block  distant  from  the  crossing.  Good- 
man V,  West  Chicago  St.  Ry.  Co.,  101  Dl.  App.  470;  Seggerman  r.  Metropolitan 
St  Ry.  Co.,  38  Misc.  Rep.  (N.  Y.)  374,  77  N.  Y.  Supp.  905.  And  also  to 
attempt  to  cross  a  track  when  a  car  moving  twenty  miles  an  hour  was  seventy- 
five  feet  away.  Chicago  N.  S.  St.  R.  Co.  t?.  McCarthy,  66  HI.  App.  667. 
A  tniekman  attempting  to  drive  across  a  track  in  front  of  an  electric  car 
which  was  only  fifty  or  seventy-five  feet  away  is  guilty  of  contributory  negli- 
gence. Clancy  t?.  Troy  k  L.  R.  Co.,  88  Hun  (N.  Y.),  496,  34  N.  Y.  Supp.  §77. 
It  is  negligence  per  ae  to  drive  across  a  track  in  front  of  a  cable  street  car 
approaching  in  full  view  within  a  distance  of  forty  feet,  at  a  speed  of  ten 
miles  an  hour.  Hamilton  v.  Third  Ave.  R.  Co.,  6  Misc.  Rep.  (N.  Y.)  382, 
20  N.  Y.  Supp.  754.  Driving  at  a  walk  diagonally  across  a  street  and  near 
&  street  intersection,  while  an  approaching  car  is  only  150  feet  away,  without 
i^^^tifying  the  motorman  of  an  intention  to  cross,  is  negligence.  Meyer  r. 
Brooklyn  HU.  R.  Co.,  9  App.  Div.  (N.  Y.)  79,  41  N.  Y.  Supp.  92. 
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by  a  car  of  defendant,  and  he  was  thrown  out  and  received  in- 
juries. This  suit  is  to  recover  damages  for  these  injuries.  The 
petition  alleges  that  the  defendant  negligently  caused  its  car 
to  collide  with  the  wagon,  and  that  the  defendant's  servant  in 
charge  of  the  car  saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  "  the  plaintiff  as  he  was  crossing  Wash  street,  and  as 
he  approached  said  track,  and  after  he  drove  the  horses  on  the 
track,  and  saw,  or  by  the  exercise  of  ordinary  care  couW 
have  seen,  the  plaintiff  after  he  was  in  a  position  of  peril, 
and  by  the  exercise  of  ordinary  care  oould  have  avoided 
striking  said  wagon  and  injuring  plaintiff  after  his  position 
of  peril  was  known  to  defendant  by  its  agents  and  servants 
in  charge  of  said  car,  or  could  by  the  exercise  of  ordinary  care 
have  been  known,"  etc.,  yet  they  failed  to  exercise  such  care,  and 
that  failure  contributed  to  cause  the  injuries  of  which  the  plain- 
tiff complains.  The  petition  then  sets  out  the  city  ordinance  re- 
quiring that  the  servant  of  a  street  railroad  company  in  chai^ge 
of  a  car  "  shall  keep  a  vigilant  watch  for  all  vehicles  and  persons 
on  foot,  especially  children,  either  on  its  track  or  moving  toward 

Where  the  driver  of  a  wagon,  while  in  plain  view  of  a  street  car  approach* 
ing  at  a  speed  of  from  eight  to  twelve  miles,  which  is  shown  to  be  the  usual 
rate,  and  when  within  130  feet  of  the  car  hurriedly  attempts  to  cross  in 
front  thereof,  and  a  collision  occurs,  the  driver  is  guilty  of  contribotoiy 
negligence  precluding  recovery.  Watermelon  v.  Fox  River  Elec.  R.  Co.,  HO 
Wis.  153,  85  N.  W.  663. 

In  the  case  of  Ledwidge  v.  St.  Louis  Transit  Co.  (Mo.),  73  S.  W.  1008,  it 
appeared  that  the  plaintiff  saw  a  car  about  150  feet  away,  approaching  at  a 
speed  of  twenty  miles  an  hour,  but  did  not  stop  or  whip  up  his  horses  until 
the  car  was  within  forty  or  fifty  feet  from  him,  and  it  struck  his  hack  before 
he  got  across  the  track  and  injured  him;  it  was  held  that  he  had  no  right 
to  assume  that  those  in  charge  of  the  car  would  regulate  its  speed  to  confom 
to  an  ordinance  limiting  the  speed  of  street  cars,  and  that  he  was  guilty  of 
contributory  negligence. 

It  is  not  contributory  negligence  as  a  matter  of  law  for  a  driver  to  attempt 
to  cross  a  street  railroad  track  at  a  slow  trot,  after  observing,  when  five 
yards  from  the  track,  a  street  car  approaching  at  a  distance  of  200  yards. 
Shanley  r.  Union  R.  Co.,  14  Misc.  Rep.  (N.  Y.)  442,  35  N.  Y.  Supp.  1050: 
Hunter  v.  Third  Ave.  R.  Co.,  21  Misc.  Rep.  (N.  Y.)  1,  46  N.  Y.  Supp.  1010; 
Mackee  r.  Brooklyn  City  R.  Co.,  10  Misc.  Rep.  (N.  Y.)  4,  30  N.  Y.  Supp.  55». 
Attempting  to  drive  a  wagon  across  street  car  tracks  when  a  trolley  car  was 
more  than  seventy-five  feet  away,  and  could  have  been  stopped  within  one-fifth 
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it,  and  on  the  first  appearance  of  danger  to  such  persons  or  vehicles 
the  car  shall  be  stopped  in  the  shortest  time  and  space  possible ;  " 
and  states  that  the  servants  of  the  defendant  on  this  occasion 
failed  to  perform  the  duty  required  by  that  ordinance,  and  that 
that  failure  contributed  to  the  injury  complained  of.  The  answer 
was  a  general  denial  and  a  plea  that  the  plaintiff  himself  was 
guilty  of  negligence  which  directly  contributed  to  his  injuries. 
Beply,  general  denial 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  as 
follows : 

Twentieth  street  runs  north  and  south.  Wash  street  crosses  it  running 
east  and  west.  Defendant  maintains  a  double-track  street  railroad  on  Wash 
street.  Hm  north  track  is  for  defendant's  west-bound  cars,  the  south  track 
ict  the  cars  east-bound.  The  plaintiff  was  driving  a  two-horse  team  to  a 
wagon  loaded  with  barley.  His  course  was  north  on  Twentieth  street.  The 
grade  on  Twentieth  street  from  south  to  north  is  a  decline  of  3.3  per  cent, 
for  a  distance  beginning  forty-fiye  feet  south  of  defendant's  south  track  to 
that  track ;  then  it  is  level  across  the  two  tracks ;  thence  north  it  is  a  slight 
up  grade.  Qoing  west  on  Wash  street  from  Nineteenth  to  Twentieth  (as  the 
car  in  question  was  going)  there  was  an  upgrade  of  1.3  per  cent.  Twentieth 
street  at  its  intersection  with  Wash  is  thirty-six  and  four-tenths  feet  wide 

of  that  distance,  is  not  contributory  negligence  as  a  matter  of  law.  Smith  t?. 
Metropolitan  St.  Ry.  Co.,  66  App.  Div.  (N.  Y.)  600,  73  N.  Y.  Supp.  254; 
Bmss  V.  Metropolitan  St.  Ry.  Co.,  66  App.  Div.  (N.  Y.)  554,  73  N.  Y.  Supp. 
256;  Lawson  v.  Metropolitan  St.  Ry.  Co.,  40  App.  Div.  (N.  Y.)  307,  57  N.  Y. 
Snpp.  997,  affirmed,  166  N.  Y.  589,  59  N.  E.  1124.  One  who  on  reaching  a 
street  crossing  sees  a  car  250  feet  distant  is  not,  as  a  matter  of  law,  guilty 
of  contributory  negligence  in  attempting  to  drive  over  the  track  in  front  of 
tiie  car,  where  he  could  have  done  so  in  safety  if  it  had  not  been  running  at 
an  unusual  rate  of  speed.  Callahan  v,  Philadelphia  Traction  Co.,  184  Pa.  St. 
425,  39  Atl.  222. 

The  driver  of  a  vehicle  approaching  a  street  car  crossing  is  entitled  to 
presume  that  approaching  cars  will  be  moved  at  that  point  under  a  reason- 
able state  of  control,  so  that  it  might  be  readily  stopped  in  case  of  an  emer- 
gency, to  give  him  an  opportunity  to  get  over  in  safety.  Riley  v,  Brooklyn 
Hts.  R.  Co.,  65  App.  Div.  (N.  Y.)  453,  72  N.  Y.  Supp.  1080.  So  where  a 
driver  sees  a  car  approaching  a  street  intersection  at  a  distance  of  230  feet, 
he  has  a  right  to  rely  on  the  duty  resting  on  the  motorman  to  so  manage 
uid  control  his  car  as  to  avoid  a  collision  and  not  to  subject  him  to  un- 
necessary danger.  Chicago  General  Ry.  Co.  r.  Carroll,  91  111.  App.  356, 
affirmed,  189  DL  273,  59  N.  E.  551.  See  also  Saunders  17.  City  &  Sub.  R.  Co., 
99  Tenn.  130,  41  S.  W.  1031. 
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from  curb  to  curb.  Hie  sidewalk  on  the  east  side  is  twelve  feet  wide.  Ther* 
is  a  building  in  which  is  a  saloon  on  the  northeast  comer  of  these  streets, 
which  measures  forty-six  feet  nine  inches  along  the  north  line  of  Wash  street. 
The  distance  between  the  two  tracks  is  five  feet  nine  inches.  Each  track  is 
four  feet  ten  inches  wide.  From  the  south  curb  line  on  Wash  street  to  the 
south  rail  of  the  south  track  is  ten  feet  three  inches.  At  the  southeast 
comer  is  a  two-story  brick  house,  which  is  set  back  twenty-one  feet  from 
the  south  curb.  The  tracks  run  straight  on  Wash  street  east  and  west.  The 
plaintiff  was  familiar  with  the  situation,  he  had  been  driving  across  those 
tracks  at  that  point  several  times  a  day  for  several  months,  and  knew  how 
the  cars  usually  ran  there.  The  account  that  the  plaintiff  himself  gave  of  the 
accident  was  as  follows:  As  he  approached  Wash  street  he  looked  to  the  east» 
and  saw  the  car  coming.  It  was  then  250  feet  away,  and  was  coming  Tery 
rapidly  —  thirty  miles  an  hour,  and  increasing  in  speed  until  at  the  moment 
of  the  collision  it  was  going  sixty  miles  an  hour.  He  was  driving  in  a  slow 
walk,  not  to  exceed  three  miles  an  hour.  When  his  horses'  heads  were  about 
to  go  over  the  north  track,  the  car  was  fifty  or  sixty  feet  from  him,  he  drove 
steadily  along,  and  had  almost  cleared  the  track  when  the  car  struck  the 
hind  wheels  of  his  wagon  and  turned  it  over.  "  Q.  As  this  car  came  along^ 
you  saw  it  250  feet  away  from  you,  and  you  kept  right  along  toward  the 
track,  seeing  the  car  coming  toward  youT  A.  Tes,  sir.  Q.  Why  didn't  you 
stop,  and  let  the  car  go  byt  A.  I  couldn't  stop.  I  was  going  down  hill,  and 
he  was  going  up  hill.  Q.  And  you  thought  the  car  would  stop,  and,  therefore, 
you  took  your  chances  t  A.  Yes,  sir.  Q.  Was  the  car  stopping!  A.  No,  sir. 
Q.  You  thought  it  might  stop?  A.  Yes,  sir.  Q.  And  still  you  say  the  car 
was  coming  faster  and  faster?  A.  Yes,  sir.  Q.  And  yet  you  crossed  in 
front  of  it?  A.  Yes,  sir.  Q.  And  when  your  horses'  heads  entered  on  that 
west-bo\md  track  the  car  was  fifty  or  sixty  feet  away  t  A.  Yes,  sir.  Q.  When 
you  got  to  this  first  track,  when  you  saw  that  this  car  was  coming  faster  and 
faster,  why  didn't  you  stop,  and  let  it  go  by,  not  drive  right  in  front  of  itt 
A.  I  couldn't  stop  it  any  more.  Q.  Why  didn't  you  drive  it  in  sudi  a  way 
that  when  you  saw  a  car  coming  you  could  stop  it  t  A.  There  was  no  brake 
on  the  wagon.  Q.  Why  didn't  you  drive  your  wagon  so  that  when  you  aaw 
a  car  you  could  stop?  A.  I  couldn't  stop  it  any  more.  Q.  In  other  words, 
whenever  you  drove  down  there  you  had  had  to  take  your  chances  t  A.  I'd 
been  across  if  they  had  slacked  up  anyways,  but  they  still  came  fsister. 
Q.  When  you  got  down  here  to  this  crossing,  and  saw  this  car,  you  oould 
have  stopped  your  wagon  then?  A.  It  was  near  the  crossing  when  I  sair  it. 
Q.  When  you  got  near  the  crossing,  you  oould  have  stopped  it  thent  A.  Yes, 
sir.  Q.  When  you  saw  this  car  ooming  sixty  miles  an  hour,  why  didnt  yon 
atop?  A.  I  thought  I  could  get  across  easy  enough.  I  could  have  if  it 
slowed  up.  Q.  You  thought  you  could  get  across  t  A.  Yes,  sir.  Q.  Did  you 
have  a  brake  for  that  wagon  t  A.  No,  sir.  Q.  When  you  got  to  the  llrsi 
track  the  grade  is  event  A.  Yes,  the  tracks  are  about  level.  Q.  And  when 
you  get  across  the  tracks  the  grade  goes  upt  A.  Yes,  sir."  The  testimony  d 
the  other  witnesses  in  plaintiff's  behalf  was  to  the  effect  that  the  car  was 
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going  at  the  rata  of  nine  or  ten  miles  an  hour.     It  was  admitted  by  the 
parties  that  it  was  lawful  for  defendant  to  nm  its  car  at  a  rate  not  to  exceed 
ten  miles  an  hour.    The  testimony  for  defendant  also  was  that  the  car  was 
running  at  the  rata  of  nine  or  ten  miles  an  hour,  and  that  that  was  tha 
usual  speed  of  defendant's  cars  in  that  part  of  the  city.     The  plaintiff's 
witnesses  differed  in  their  several  estimates  as  to  the  distance  the  car  was 
from  the  point  of  contact  when  the  horses  of  plaintiff  stepped  on  the  north 
track.     TTie  estimates  ranged  from  50  to  108  feet.     Nathan  Daly  saw  the 
collision  from  the  northwest  corner  of  the  streets.    He  said  that  when  the 
horses  reached  the  south  crossing  —  that  is,  the  crossway  from  the  south- 
east to  the  northwest  comer  —  the  car  was  at  Nineteenth  street,  and  when 
the  horses  reached  the  north  track  the  car  was  thirty-five  feet  east  of  the 
east  crossing.     He  also  said  that  at  that  time  there  were  two  men  on  the 
front  platform  —  one  the  motorman,  and  the  other  a  man  who  was  being 
taught  to  be  a  motorman.    When  he  first  saw  them,  the  motorman  was  stand- 
ing behind  the  one  who  was  being  instructed^  and  when  the  car  got  within 
thirty-five  feet  of  the  east  crossing  the  front  man  turned  around,  and  the 
two  began  talking,  and  neither  looked  to  the  front.    John  A.  Long,  who  was  a 
passenger  in  the  car,  and  was  noticing  the  wagon,  estimated  that  at  the 
moment  the  plaintiff  started  to  drive  over  the  south  trade  the  car  was  250 
feet  distant.     When  the  horses  stepped  on  the  north  track  the  car  was  fifty 
or  seventy-five  feet  away.     "Q.  Don't  you  know  that  you  felt,  when  the 
hones  went  on  the  track,  that  there  would  be  a  collision  T    A.  Most  decidedly. 
We  were  all  expecting  it.    Q.  You  were  all  expecting  it  as  soon  as  you  saw 
the  horses  enter  on  the  track?    A.  As  soon  as  we  saw  the  horses  enter  on 
tbe  track  and  the  car  coming  at  that  rate.     Q.  You  knew,  when  the  horses 
irant  on  the  track,  that  there  would  be  a  collision  t    A.  Yes,  sir,  certainly, 
at  the  rate  the  car  was  going."    Stahl  was  standing  in  the  saloon,  and  wit- 
nessed the  accident.     According  to  his  testimony  the  horses  went  upon  the 
north  track  just  as  the  car  had  passed  the  east  end  of  the  saloon.    Hackett 
was  standing  on  the  northeast  comer  of  the  streets;   was  aiming  to  cross 
Wash  street,  but,  seeing  the  car  approaching,  waited  for  it  to  pass.    He  said 
that  when  he  saw  the  plaintiff  approach  the  crossing  from  the  other  side 
the  car  was  about  200  feet  distant,  and  when  the  horses  were  about  to  step 
en  the  north  track  the  car  was  108  feet  away.    He  felt  sure  of  this  distance, 
because,  after  the  accident,  thinking  he  might  be  called  to  testify,  he  measured 
the  distance  by  stepping.     Sanders  witnessed  the  accident  from  inside  the 
house  on  the  northwest  comer.    He  estimated  that  when  the  horses  were  on 
the  north  track  the  car  was  twenty  feet  east  of  the  crossing.    The  car,  after 
striking  the  wagon,  stopped  in  Twentieth  street.     Speckmann  saw  the  acci- 
dent from  a  point  on  the  northeast  comer,  and  was  of  the  opinion  that 
when  the  plaintiff  reached  the  south  crossing  of  Wash  street  the  car  was  250 
'set  away,  and  when  the  horses'  feet  got  on  the  north  track  it  was  100  feet 
&way.    Whelan,  who  was  the  conductor  of  the  car,  but  was  plaintiff's  witness, 
testified  that  the  ear  approached  Twentieth  street  at  its  usual  rate  —  about 
ten  miks  an  hour;  that  he  was  standing  on  the  rear  platform;  that  there 
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were  sixty-four  or  sixty-five  passengers  in  the  car;  that  about  midway  be- 
tween Nineteenth  and  Twentieth  streets  he  heard  the  gong  sound,  and  felt  the 
reverse  applied.  He  then  looked  out  on  the  north  side,  and  saw  the  wagon  cro»- 
ing  the  track.  PlaintiflTs  testimony  also  tended  to  show  that  a  car  under  the 
given  conditions  going  at  the  rate  of  nine  or  ten  miles  an  hour  could  be 
stopped  by  the  reverse  in  forty  to  fifty  feet,  and  by  the  brake  in  sixty  to 
seventy-five  feet.  If  it  was  going  faster,  the  distance  in  which  it  could  be 
stopped  would  be  proportionately  greater.  At  twelve  miles  it  could  be  stopped 
by  the  reverse  in  seventy-five  feet.  At  fifteen,  100  feet,  etc,  and  by  use  of  the 
brake  a  proportionately  longer  space.  Plaintiff  also  introduced  in  evidence 
the  city  ordinance  pleaded  in  the  petition,  and  evidence  that  the  defendant 
had  accepted  and  agreed  to  be  bound  by  it. 

On  the  part  of  defendant  the  testimony  tended  to  show:  That,  in  addition 
to  the  regular  motorman  in  charge  of  the  car  was  a  man  named  Black,  who 
had  served  as  a  motorman  for  a  company  in  Illinois,  but  was  being  instructed 
in  regard  to  the  streets  and  grades  with  a  view  to  being  qualified  to  take 
charge  of  a  car  on  this  line.  He  had  been  thus  engaged  six  days,  and  was 
ready  to  take  a  car.  When  the  car  was  about  100  feet  east  of  Twentieth 
street,  the  plaintiff  was  driving  slowly  toward  the  tracks,  and  Black 
sounded  the  gong.  As  the  team  approached  the  north  track,  and  before 
entering  it,  the  car  was  thirty-five  or  forty  feet  distant  Black  then  applied 
the  brakes,  and  the  regular  motorman  reversed  the  current.  The  car  slid 
against  the  wagon,  and  stopped  just  where  it  struck  it.  The  car  waa  about 
thirty-five  feet  long,  and  weighed  fourteen  or  fifteen  tons.  There  were  about 
sixty  passengers  aboard.  Some  of  the  passengers  testified  that  they  beard 
the  violent  sounding  of  the  gong,  felt  the  effect  of  the  brakes  and  the  reverse 
applied,  which  "threw  the  people  every  way;"  that  the  wheels  slid  on  the 
rails,  and  there  was  a  perceptible  slackening  of  the  speed  before  the  car  came 
in  contact  with  the  wagon.  The  car,  imder  the  conditions  named,  could  not 
have  been  stopped  in  a  shorter  space  than  seventy-five  or  eighty-five  feet. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at  the  dose  of  all  the 
evidence,  the  defendant  asked  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  the  court  refused,  and  exceptions  were  duly  preserved. 
The  cause  was  submitted  to  the  jury  under  instructions  to  the  effect  that  if 
the  jury  should  find  from  the  evidence  that,  if  the  motorman  had  kept  a 
vigilant  watch  for  vehicles,  he  would  have  seen  the  horses  and  wagon  on 
the  track  in  danger  of  being  struck  by  the  car,  and  that  if,  after  so  seeinig 
the  horses,  and  seeing  the  plaintiff  in  that  position  of  peril,  the  motormsn 
could,  by  stopping  the  car  in  the  shortest  time  and  space  possible  under  the 
circumstances,  have  averted  the  accident,  yet  failed  to  do  so,  the  ver- 
dict should  be  for  the  plaintiff,  provided  the  jury  should  also  find  that 
the  plaintiff  was  himself  at  the  time  exercising  ordinary  care;  and  that, 
even  though  the  jury  should  find  that  the  plaintiff  was  guilty  of  negligenee 
in  driving  on  the  railroad  track  as  he  did,  yet  if  the  motorman  saw  the 
plaintiff's  perilous  condition,  or  by  the  exercise  of  ordinary  care  would  have 
seen  it,  and  knew,  or  by  the  exercise  of  ordinary  care  would  have  known,  that 
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the  plaintiff  was  in  danger  of  being  injured  unless  the  car  was  stopped  or 
Blackened  in  speed,  yet  the  motorman  failed  to  stop  or  slacken  the  speed  of 
the  car  in  the  shortest  time  and  space  possible,  still  the  defendant  was 
liable  if  the  jury  also  believed  from  the  evidence  that  the  defendant  had 
accepted  and  agreed  to  be  bound  by  the  ordinance  in  evidence.  The  court, 
of  its  own  motion,  instructed  the  jury  that  nine  or  more  of  their  number 
mi^t  render  a  verdict.  We  deem  it  unnecessary  to  set  out  the  instruc- 
tions given  for  defendant,  or  those  refused  which  defendant  requested. 
There  was  a  verdict  for  plaintiff  by  eleven  of  the  jurors  for  $5,000.  When 
the  court  came  to  consider  the  defendant's  motion  for  a  new  trial,  it  an- 
nounced that  the  motion  would  be  sustained  unless  the  plaintiff  should 
remit  $1,665  of  the  verdict.  The  plaintiff  entered  the  remittitur.  The  motion 
was  then  overruled,  and  judgment  entered  for  the  plaintiff  for  $3,335,  from 
which  the  defendant  appeals. 

1.  The  defendant,  in  its  motion  for  a  new  trial,  raised  the 
question  of  the  constitutionality  of  the  law  authorizing  nine  of 
a  jury  in  a  civil  case  to  render  a  verdict,  and,  as  the  appeal 
was  taken  before  this  court  had  settled  that  question,  the  appeal 
was  properly  taken  to  this  court.  Since  the  decision  in  Oabbert 
V.  Railroad  Co.,  171  Mo.  84,  70  S.  W.  891,  that  is  no  longer  a 
question  in  this  State,  but,  as  it  was  a  question  when  this  ap- 
peal was  taken,  the  court  retains  its  jurisdiction.  The  only  new 
idea  in  connection  with  that  subject  that  is  advanced  in  the 
brief  of  counsel  in  this  case  is  that,  as  this  action  was  b^un 
and  the  issues  joined  prior  to  the  adoption  of  the  constitutional 
amendment,  the  cause  could  be  tried  only  under  the  mode  of  pro- 
cedure existing  when  the  suit  was  brought  or  the  issues  were 
joined,  and,  therefore,  the  constitutional  amendment  authoriz- 
ing nine  of  the  jury  to  render  a  verdict  does  not  apply  to  this 
easa  No  one  has  a  vested  right  to  have  his  cause  tried  by  any 
particular  mode  of  procedure.  The  State  has  the  sovereign  power 
to  prescribe  the  mode  of  trying  causes  in  its  courts,  and  to  alter 
the  same  from  time  to  time  as  it  may  see  fit.  If  the  mode  is 
prescribed  by  an  act  of  the  General  Assembly,  it  may  be  changed 
by  an  act  of  the  General  Assembly;  if  it  is  prescribed  by  the 
Constitution,  it  may  be  changed  by  the  power  which  makes  the 
Oonstitution.  The  learned  counsel  for  appellant  have  advanced 
no  argument  in  support  of  the  proposition,  and  for  that  reason 
we  are  satisfied  there  is  no  argument  to  support  it 

2.  As  the  plaintiff  approached  Wash  street  he  looked  toward 
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the  east,  and  saw  this  car  coming.  It  was  then,  according  to 
his  estimate,  250  feet  distant.  The  house  on  the  southeast  cor- 
ner was  twenty-one  feet  from  the  south  curb,  which  gave  the 
plaintiff  an  unobstructed  view  of  the  approadiing  car.  From  a 
point  forty-five  feet  south  of  the  south  track  to  that  track 
there  was  a  down  grade  of  3  per  cent ;  then  the  road  was 
level  across  the  two  tracks.  When  asked  why  he  did  not  stop 
when  he  saw  the  car  coming,  he  said  that  he  had  no  brake  on 
his  wagon,  and  for  that  reason  could  not  step.  A  grade  of  3 
per  cent  is  not  a  precipitous  declivity,  and  the  course  of  the  plain- 
tiff shows  that  the  grade  had  no  influence  on  his  movement  He 
said  that  he  was  going  in  a  slow  walk,  not  over  three  miles  an 
hour.  If  he  was  able  to  travel  at  that  slow  gait,  without  a  brake, 
down  the  grade,  he  could  have  stopped  his  horses  when  he  came 
to  the  level,  or  at  least  he  could  have  directed  their  course  to 
the  right  or  the  left.  He  said  that  when  he  came  to  the  crossing 
he  could  have  stopped,  but  he  made  no  effort  to  do  so;  he  thou^t 
he  could  get  across,  and  he  drove  on.  He  was  guilty  of  negli- 
gence that  at  least  contributed  to  the  accident 

But  the  theory  of  the  plaintifPs  case,  as  shown  in  his  petiticm, 
his  evidence  and  the  argument  in  his  brief,  is  that,  admitting 
that  the  plaintiff,  through  his  own  negligence,  put  himself  in  a 
position  of  peril,  yet  the  case  falls  within  the  exception  to  the 
rule  that  one  cannot  recover  for  injuries  received  in  consequence 
of  his  own  contributory  negligence.  The  exception  to  the  role  is 
that  when  the  defendant  sees  (or,  in  some  cases,  when,  by  the 
exercise  of  ordinary  care,  he  might  see)  the  plaintiff  in  a  posi- 
tion of  peril,  and  with  the  means  then  at  hand  is  able,  by  the 
exercise  of  ordinary  care,  to  avert  the  injury,  but  neglects  to  do 
so,  he  is  liable.  Under  those  circumstances  the  defendant  is  ad- 
judged* guilty  of  such  reckless  or  wanton  disregard  of  human  life 
or  limb  that  he  is  not  exonerated  by  showing  that  the  plaintiff 
was  also  negligent.  Is  there  anything  in  the  evidence  is  this 
case  to  show  such  a  reckless  or  wanton  disregard  of  duty  on 
the  part  of  the  defendant's  servants  in  charge  of  this  car?  Is 
there  any  evidence  tending  to  show  that,  after  the  motorman  or 
motormen  saw  the  plaintiff  in  peril,  they  could  have  stopped  the 
car  in  time  to  avert  the  catastrophe?     There  is  no  questi(»i  about 
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the  motormen  seeing  the  plaintiff.  They  both  testified  that  they 
saw  him  when  the  car  was  100  feet  east  of  Twentieth  street, 
and  that  he  was  driving,  as  he  himself  said,  slowly  toward  the 
tracks.  He  was  in  plain  view  to  the  motormen,  and  the  car  was 
in  plain  view  to  him.  The  motormen  said  they  rang  the  gong 
violently,  but  that  is  immaterial.  The  plaintiff  did  not  need  the 
gong  to  call  his  attention  to  the  approaching  car,  for  he  saw  it, 
and  noticed  that  it  was  coming  very  rapidly,  yet  he  drove  slowly 
on.  He  says  that  he  did  not  stop  because  he  had  no  brake  on  his 
wagon.  If  that  is  true,  it  implies  that,  if  he  had  had  a  brake,  he 
would  have  stopped.  This  he  said  apparently  in  excuse  for  doing 
an  imprudent  act  The  situation  was  such  as  would  have  sug^ 
gested  to  any  man  of  ordinary  prudence  to  stop  until  the  rapidly 
moving  car  had  passed;  just  as  the  plaintiff^s  witness  Hackett 
did.  Mr.  Long,  a  witness  for  plaintiff,  who  was  a  passenger  on 
the  car,  and  was  a  close  observer  of  the  situation  said  that  as 
soon  as  he  saw  the  horses  enter  on  the  track  "  we  all  expected  '^ 
the  collision.  It  was  obvious  to  all  that  the  collision  would  occur 
if  the  man  did  not  stop.  Under  those  circumstances  the  motor- 
men  had  a  right  to  presume  that  the  plaintiff  would  stop.  If  there 
was  any  truth  in  the  statement  that  the  plaintiff  could  not  stop 
because  there  was  no  brake  on  the  wagon,  that  fact  was  not  known 
to  the  motormen.  There  was  nothing  to  indicate  to  them  that 
the  plaintiff  did  not  have  control  of  his  wagon,  and  they  had  a 
right  to  act  on  the  presumption  that  he  would  do  what  common 
prudence  dictated  for  his  own  safety.  But  the  plaintifPs  argu- 
ment is  that,  after  the  horses  got  on  the  north  track,  and  plain- 
tiflPs  peril  was  then  obvious,  the  motormen  could  have  stopped  the 
car  if  they  had  used  the  effort  that  the  ordinance  required.  Ap- 
pellant meets  this  argument  by  saying  that,  if  the  car  was  going 
as  fast  as  the  plaintiff  says  it  was  (at  thiry  miles  an  hour  when 
he  first  saw  it,  and  increased  to  sixty  miles  an  hour),  it  was  im- 
possible, according  to  all  the  evidence,  to  have  stopped  it  in  time 
to  have  prevented  the  collision.  That  is  so.  But  the  car  was 
not  going  sixty,  or  even  thirty,  miles  an  hour;  it  was  going  be- 
tween nine  and  ten  miles  an  hour.  All  the  witnesses  except  the 
plaintiff  himself  —  those  for  defendant  as  well  as  for  plaintiff  — 
say  the  rate  was  nine  or  ten  miles  an  hour. 
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Plaintiff's  witnesses  do  not  agree  as  to  the  distance  the  car 
was  from  the  point  of  collision  when  the  horses  entered  the  north 
track,  Mr.  Long  said  it  was  from  fifty  to  seventy-five  feet,  and 
he  said  that  when  the  horses  got  on  the  track  the  car  was  then 
going  so  fast  that  the  collision  was  inevitable.  The  car  was  full 
of  passengers.  The  law  makes  their  safety  the  motorman's  first 
care.  One  of  plaintiff's  witnesses,  who  was  on  the  car,  says  that 
before  it  reached  Twentieth  street  the  shock  caused  by  the  appli- 
cation of  the  brakes  or  the  reverse  of  the  motor  was  felt,  and 
that  the  wheels  slid  on  the  rails.  This  is  plaintiff's  testimcmy, 
and  from  it,  or  in  the  face  of  it,  the  jury  were  authorized  under 
the  instructions  to  find  that  the  defendant  was  liable  notwith- 
standing the  plaintiff's  own  negligence.  That  was  error.  The 
plaintiff's  witnesses  on  this  point  put  him  in  this  situation:  If 
he  selects  the  shortest  distance  given  by  any  of  them,  his  expert 
testimony  shows  that  the  car  could  not  have  been  stopped  in  time 
within  that  space;  if  he  takes  the  average  or  medium  estimate, 
the  most  favorable  claim  he  can  make  is  that  the  possibility  of 
stopping  in  time  was  doubtful  (which  falls  far  short  of  showing 
a  case  of  reckless  or  wanton  misconduct  on  the  part  of  the  motor- 
men)  ;  and,  finally,  if  he  takes  the  longest  distance,  it  leaves  the 
motormen  room  to  judge  that  the  wagon  would  clear  the  track 
before  the  car  could  reach  it.  Hackett  says  the  distance  was  108 
feet,  and  the  learned  counsel  for  respondent  thinks  that  is  the 
most  reliable  estimate.  The  length  of  the  plaintiff's  outfit,  horses 
and  wagon,  is  not  given,  but  it  would  perhaps  not  be  assuming  too 
much  if  we  should  say  it  was  not  more  than  twenty-five  feet.  So 
that,  after  the  horses*  front  feet  were  on  the  north  track,  they 
had  not  more  than  twenty-five  feet  to  travel  to  clear  the  track,  and 
while  they  were  going  that  distance  the  car,  according  to  Hackett, 
had  to  go  108  feet.  The  evidence  was  the  horses  were  goingj  three 
miles  an  hour  and  the  car  between  nine  and  ten.  Thu«,  while  the 
car  was  going  three  times  as  fast  as  the  horses,  it  had  more  than 
three  times  the  distance  to  traveL  The  plaintiff,  seeing  the  car 
and  the  speed  with  which  it  was  coming,  judged  for  himself  that 
he  could  clear  the  track  before  the  car  reached  him.  If  that  was 
a  reasonable  judgment  for  the  plaintiff,  how  can  he  condemn  the 
motorman  if  he,  viewing  the  same  situation,  should  reach  the 
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same  conclusion.  The  plaintiff  was  guilty  of  negligence  which 
contributed  to  his  injury,  and  there  is  nothing  in  the  evidence 
tending  to  show  that  the  motorman  could  have  stopped  the  car 
in  time  to  have  prevented  the  collision,  after  the  plaintiff  had 
put  himself  in  the  position  of  peril.  The  defendant's  instruction 
in  the  nature  of  a  demurrer  to  the  evidence  should  have  been  given. 
The  judgment  is  reversed.    All  concur. 


Holden  t?.  Missouri  Railway  Co. 
(Missouri  —  Supreme  Court,  Division  No.  2.) 

1.  CoLLisiOH  WITH  Vkhiclb;   Nbglioei7T  Rate  of  Speed  in  Appboachiivo 

Track;  Liabiutt  fob  Negiioence  of  Dbiyeb.i — The  plaintiff  was  in- 
jured in  a  collision  between  one  of  the  defendant's  cars  and  a  wagon  in 
which  he  was  riding.  An  instruction  to  the  effect  that  the  plaintiff 
riding  with  the  driver  of  a  wagon  had  no  right  to  rely  implicitly 
upon  the  care  and  prudence  of  the  driver  upon  the  seat  beside  him 
for  his  own  safety,  but  that  it  was  his  duty,  if  the  driver  was  approach- 
ing the  track  where  the  collision  occurred  at  a  careless  rate  of  speed, 
to  attempt  to  have  the  driver  check  his  speed  to  a  safe  rate,  and  that  if 
the  plaintiff  made  no  such  attempt  his  action  contributed  directly  to 
the  collision  and  he  cannot  recover,  was  sustained  as  correct. 

2.  Duty  to  Stop  Cab  to  Avoid  Collision  with  Vbhicu:  Driven  Upon  the 

Track  at  a  Negiioent  Rate  of  Speed. —  If  a  motorman  discovers  that 
a  vehicle  is  approaching  the  track  at  a  negligent  rate  of  speed  and 
further  observes  that  the  driver  is  negligent  in  not  looking  for  the 
approach  of  the  car,  it  is  the  duty  of  the  motorman  to  so  regulate  the 
speed  of  his  car«  if  in  his  power,  to  avoid  the  infliction  of  any  injury, 
notwithstanding  the  negligence  of  the  driver.  The  mere  negligence  of 
the  driver  of  a  vehicle  in  approaching  and  crossing  a  street  railway 
track  does  not  justify  the  infliction  of  an  injury,  if  by  the  exercise 

1.  As  to  negligence  of  driver  imputed  to  person  riding  with  him,  see 
monographic  note  to  United  Rys.,  etc.,  Co.  v.  Biedler,  p.  391,  ante.  As  to  con- 
tributory negligence  in  driving  on  track  in  front  of  approaching  car  see  note 
to  preceding  case.  As  to  duty  of  motorman  to  avoid  collision  with  vehicle 
driven  upon  or  near  track,  see  note  to  Harrington  v.  Los  Angeles  Ry.  Co., 
<M»ie,  p.  23.  As  to  effect  of  ordinance  regulating  speed,  see  note  to  Moore 
V.  Lindell  Ry.  Co.,  1  St.  Ry.  Rep.  493.  As  to  negligent  rate  of  speed,  see  note 
to  Warner  r.  St.  Louis  k  M.  R.  R.  Co.,  ante,  p.  520. 
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of  reasonable  ^re  and  caution  it  could  be  avoided.  An  instnictioB, 
therefore,  to  the  e£feet  that  a  motorman  may  assume  that  the  drirer 
of  a  yehide  would  have  regard  for  his  own  safety  and  not  attempt  to 
pass  in  front  of  the  car  if  it  was  obviously  dangerous  to  do  so,  and  that 
the  motorman  had  the  right  to  proceed  at  a  lawful  rate  of  speed,  and 
was  not  bound  to  attempt  to  stop  his  car  until  such  vehicle  was  about 
to  be  placed  in  a  position  of  peril  by  coming  upon  the  track  or  so 
close  to  it  as  to  endanger  the  safety  of  the  vehicle  and  of  those  therein, 
is  erroneous. 
3.  EwBWCT  OF  Speed  Obdinaitob. — A  municipal  ordinance  determining  the 
rate  of  speed  at  which  street  cars  shall  be  run  is  not  controlling  upon 
the  question  of  negligence  of  a  street  railway  company.  Bven  a  less 
rate  than  that  prescribed  by  the  ordinance  may  be  negligent  in  view  of 
the  'particular  conditions  and  circumstances  under  which  a  collision 
occurs. 

Appeal  by  defendant  from  an  order  granting  plaintiff's  motion  for  a  new 
trial.  Decided  November  17,  1903.  Reported  177  Mo.  466,  76  S.  W. 
973. 

Boyle,  Priest  &  Lehmann  and  Lon  0.  Hocker,  for  appellant. 

Richard  A.  Jones,  for  respondent. 

Opinion  by  Fox,  J. 

In  this  action  the  plaintiff  sues  to  recover  damages  on  acoonnt 
of  injuries  alleged  to  have  been  sustained  on  the  4th  day  of 
December,  1897,  through  a  collision  between  defendant's  car  and 
a  wagon  in  which  he  was  riding.  The  action  was  originally  in- 
stituted against  both  the  Missouri  Bailroad  Company  and  the 
Forest  Park,  Laclede  &  Fourth  Street  Railway  Company,  but 
before  trial  a  dismissal  was  entered  as  to  the  Forest  Park,  Laclede 
&  Fourth  Street  Railway  Company,  and  the  action  continued 
against  the  Missouri  Railroad  Company  alone.  The  Missouri 
Railroad  Company,  at  the  time  in  question,  operated  the  railway 
and  cars  of  the  Forest  Park,  Laclede  &  Fourth  Street  Railway 
Company  on  Thirteenth  street,  at  its  intersection  with  Pine  street, 
in  the  city  of  St.  Louis,  Mo.  Thirteenth  street  extends  north  and 
south,  and  Pine  street  east  and  west.  There  was  only  one  track 
in  Thirteenth  street,  which  was  used  by  north-bound  cars.  The 
plaintiff  was  an  employee  of  the  Wainwright  Brewery.    At  the 
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time  of  the  accident,  plaintiff  and  a  man  named  Harry  Jones^ 
also  an  employee  of  the  Wainwri^t  Brewery,  were  driving  a 
wagon,  belonging  to  said  brewery,  east  on  Pine  street. 
The  petition  of  plaintiff  declares : 

''That  an  or  about  the  4ih  day  of  December,  1897,  plaintiff  was  being 
driven  east  on  Pine  street,  in  said  city,  and,  while  the  wagon  in  which  he  was 
riding  was  crossing  Thirteenth  street  and  the  tracks  of  defendant,  a  car  of 
the  defendants,  operated  by  their  servants,  came  north  on  Thirteenth  street 
and  struck  the  wagon  in  which  plaintiff  was  riding,  and  threw  the  plaintiff 
out  upon  the  street,  and  seyerely  and  seriously  injured  him.  That  Pine 
street,  at  the  point  where  it  crosses  said  Thirteenth  street,  is,  and  was  at 
the  time  of  the  happening  of  the  events  hereinbefore  and  hereinafter  nar- 
rated, a  public  thoroughfare  of  said  city  of  St.  Louis,  on  which  large  numbers 
of  vehicles  and  persons  are  almost  constantly  passing  and  crossing  said 
Thirteenth  street  and  the  tracks  of  defendants,  and  it  was  the  duty  of  the 
defendants  and  their  servants  in  crossing  the  said  street  to  use  care  to  run 
their  cars  at  such  a  rate  of  speed  as  would  permit  the  person  in  charge 
thereof  to  have  them  constantly  under  control,  so  that  he  could  very  quickly 
stop  them  to  avoid  injury  to  vehicles  and  persons  at  said  crossing,  and  to  keep 
a  lookout  for  vehicles  and  persons  that  might  be  approaching  the  track 
upon  which  said  cars  are  running,  and  to  ring  the  bell  of  said  cars  and  warn 
drivers  of  such  vehicles  and  other  persons  of  the  approach  of  said  cars  to 
■aid  crossings.  That  the  defendants  constructed  and  maintained  said  track 
and  run  their  cars  thereon  under  and  by  virtue  of  authority  granted  and 
restrictions  and  limitations  prescribed  by  the  city  of  St.  Louis,  among  such 
restrictions  being  the  provisions  of  Ordinance  No.  17,072  of  said  city,  ap- 
proved March  4,  1893,  entitled  'An  ordinance  authorizing  Forest  Park, 
Laclede  k  Fourth  Street  Railway  Company  to  construct  a  railroad  over, 
along  and  across  certain  streets  in  the  city  of  St.  Louis  and  in  Forest  Park, 
and  to  operate  the  same  by  electric  power/  by  the  terms  of  which  ordinance 
defendants  are  expressly  restricted  from  running  their  cars  along  said 
Thirteenth  street,  or  on  any  other  part  of  said  line,  at  a  rate  of  speed  in  excess 
of  ten  miles  an  hour.  That  defendants,  in  the  running  yf  their  cars  on  said 
Thirteenth  street,  are  also  governed  by  and  amenable  to  division  4  of  section 
1275  of  article  6  of  Revised  Ordinances  of  the  city  of  St.  Louis  (1892), 
being  in  words  following,  to  wit :  '  Fourth.  The  conductor,  motorman,  grip- 
man,  driver,  or  any  other  person  in  charge  of  each  car,  shall  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot,  especially  children,  either  on  the 
track  or  moving  towards  it,  and  on  the  first  appearance  of  danger  to  such 
persons  or  vehicles  the  car  shall  be  stopped  in  the  shortest  time  and  space 
possible.' " 

Plaintiff,  by  leave  of  court,  amended  petition  to  show  acceptance 
by  defendant  of  terms  of  ordinance  of  city  of  St  Louis,  subdivi- 
sion 4,  section  1276,  Revised  Ordinances,  1892,  requiring  person  in 
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charge  of  car  to  keep  a  vigilant  watch  for  all  vehicles  and  persons 
on  foot,  either  on  the  track  or  moving  toward  it,  and  to  stop,  at  tiie 
first  appearance  of  danger  to  such  persons  or  vehicles,  in  the  short- 
est time  and  space  possible.  The  petition  alleges  a  breach  of  the 
duties  aforesaid,  and  the  consequent  injury  to  plaintiff.  Defend- 
ant's answer  is,  first,  a  general  denial,  and,  second,  a  plea  of  neg- 
ligence on  the  part  of  the  plaintiff  and  of  one  Harry  Jones,  who 
was  driving  the  wagon  in  which  plaintiff  was  riding. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that 
the  crossing  at  Pine  and  Thirteenth  streets,  where  the  injury  oc- 
curred, was  a  busy  one;  that  plaintiff  and  Harry  Jones  were 
driving  east  on  Pine  street  in  a  one-horse  stake  wagon ;  that  the 
horse  was  going  down  grade  at  a  trot,  about  five  to  seven  miles  an 
hour ;  that  when  the  horse  was  within  four  or  five  feet  of  the  track 
they  looked  south  and  saw  a  car  coming  rapidly,  about  twenty-five 
feet  away ;  the  driver  turned  the  horse  diagonally  across  the  street 
toward  the  north,  and  after  reaching  the  north  crossing  of  Pine 
street,  while  one  wheel  of  the  wagon  was  on  the  car  track,  the  car, 
which  had  not  yet  stopped,  hit  the  rear  of  the  wagon  with  such 
force  as  to  precipitate  both  plaintiff  and  the  driver  onto  the  granite 
pavement  of  the  street,  the  plaintiff  striking  on  his  head,  cutting 
a  gash  about  six  inches  long.  The  evidence  of  the  plaintiff  also 
tended  to  show  that  the  car  was  approaching  at  the  rate  of  about 
fifteen  miles  an  hour,  and  that  the  gong  was  not  sounded. 

The  evidence  of  the  defendant  teivded  to  show  that  the  plain- 
tiff and  Harry  Jones  were  driving  the  wagon  east  on  Pine  street 
at  a  rapid  rate  of  speed;  that  the  bell  was  soimded  violently;  that 
the  car  was  going  from  four  to  seven  miles  an  hour ;  that  the  car 
was  stopped  within  fwenty-five  feet  after  the  first  application  of 
the  brakes,  and  that  just  as  the  car  stopped  the  wagon  struck  the 
front  step  of  the  car  and  splintered  it,  throwing  the  two  men  from 
the  seat  of  the  wagon.  Evidence  was  also  introduced  tending  to 
show  that  a  party  standing  thirty-eight  feet  west  of  the  west  rail 
of  the  car  track  cotdd  see  a  distance  in  Thirteenth  street  of  seventy- 
two  feet. 

No  direct  evidence  was  introduced  by  plaintiff  tending  to  show 
that  the  motorman  failed  to  stop  the  car  within  the  shortest  time 
and  space  possible,  or  within  what  distance  the  car,  such  as  the 
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one  involved,  imder  the  conditions  and  surroundings  existing  at 
the  time,  could  be  stopped. 

Under  the  instructions  of  the  court  the  jury  found  a  verdict 
for  the  defendant  Within  four  days  after  the  rendering  of  said 
verdict,  the  plaintiff  filed  his  motion  for  a  new  trial,  setting  up 
twelve  grounds,  which  said  motion  the  court  sustained  upon  the 
ground  that  the  court  gave  to  the  jury  erroneous  instructions,  and 
from  which  order  granting  a  new  trial  the  defendant  had  appealed 
to  this  court. 

The  instructions  given  on  the  part  of  the  defendant  are  as 
follows : 

"  (1)  The  court  instructs  the  jury  that  although  the  plaintiff  may  not 
have  been  the  driver  of  the  wagon  mentioned  in  the  testimony,  nevertheless 
plaintiff,  situated  as  he  was,  had  no  right  to  rely  implicitly  upon  the  care 
and  prudence  of  the  driver  on  the  seat  beside  him  for  his  own  safety,  but  it 
was  his  duty,  if  said  driver  was  approaching  said  Thirteenth  street,  on  which 
cars  were  passing,  at  a  careless  rate  of  speed,  to  attempt  to  have  him  check 
Ms  speed  to  a  safe  rate,  and  if  the  jury  find  that  under  the  circumstances 
said  wagon  was  approaching  defendant's  tracks  at  a  careless  rate  of  speed, 
and  that  plaintiff,  situated  as  he  was«  made  no  effort  to  have  said  speed 
diminished,  and  that  such  action  of  the  plaintiff  contributed  directly  to  said 
collision  and  his  injuries,  then  he  cannot  recover,  and  ycur  verdict  must 
be  for  defendant. 

"  (2)  If  the  jury  believe  from  the  facts  and  circumstances  given  in  evidence 
that  the  plaintiff,  situated  as  he  was  in  the  wagon,  would  in  the  exercise  of 
ordinary  care  have  seen  the  approaching  car  on  Thirteenth  street  in  time 
to  have  warned  the  driver  of  its  approach,  and  in  time  to  have  prevented 
the  collision,  then  it  was  his  duty  to  have  done  so,  and  if  he  failed  to  do  so 
then  he  cannot  recover,  and  your  verdict  must  be  for  defendant,  notwithstand- 
ing the  defendant  may  also  have  been  negligent. 

"  (3)  The  court  instructs  the  jury  that  it  is  the  duty  of  persons  on  public 
streets,  whether  on  foot  or  in  vehicles,  to  be  ordinarily  prudent  and  careful 
in  crossing  street-car  tracks,  and  to  both  look  and  listen  for  approaching 
cars,  and,  even  though  the  jury  should  find  in  this  case  that  the  gong  of 
the  car  was  not  sounded,  still  if  the  plaintiff  could,  by  exercising  ordinary 
care  with  respect  to  the  speed  with  which  he  approached  the  track,  and  in 
looking  for  the  approach  of  cars,  have  caused  said  wagon  to  be  stopped  in 
time  to  avert  the  collision,  then  your  verdict  will  be  for  the  defendant. 

"  (4)  Even  though  the  servants  of  the  defendant  in  charge  of  its  car 
saw  the  plaintiff  and  his  vehicle  moving  toward  the  track  along  which  their 
ear  was  moving,  still  they  had  the  right  to  assiune  that  the  person  or  per- 
■ons  in  charge  of  said  vehicle  would  have  regard  for  their  own  safety,  and 
not  attempt  to  pass  in  front  of  the  said  car  if  it  was  obviously  dangeroua 
37 
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to  do  80;  and  the  said  servants  had  the  right  to  assume  that  said  vehicle 
would  be  stopped  when  it  came  to  the  track,  and  not  be  driven  across  in  froot 
of  the  car  if  such  a  course  was  manifestly  unsafe,  and  the  said  servants  had 
the  right  to  proceed  at  a  lawful  rate  of  speed,  and  were  not  bound  to  at- 
tempt to  stop  their  car  until  the  said  vehicle  was  about  to  be  placed  in  a 
position  of  peril  by  going  upon  the  track  or  so  close  to  it  as  to  endanger  its 
safety  and  of  those  therein. 

**  (5)  The  court  instructs  the  jury  that  unless  they  believe  from  the 
greater  weight  of  the  evidence  that  the  defendant,  through  its  servants  in 
charge  of  its  car  at  the  time  and  place  of  the  accident,  negligently  ran  its  car 
at  a  speed  greater  than  ten  miles  per  hour,  or  failed  to  keep  a  vigilant  watch 
for  persons  and  vehicles  about  to  be  in  danger  of  being  struck  thereby,  or 
negligently  failed  to  ring  the  gong,  and  that  one  or  more  of  such  acts  of  neg- 
ligence were  the  cause  of  the  accident  and  the  plaintifiTs  injuries,  then 
their  verdict  will  be  for  the  defendant.  And  even  though  the  jury  should  find 
that  the  defendant,  through  its  servants,  was  guilty  of  one  or  more  of  the 
acts  of  negligence  hereinbefore  stated,  if  they  further  find  that  the  plain- 
tiff was  himself  guilty  of  negligence  which  directly  contributed  to  the 
bringing  about  of  the  accident,  then  their  verdict  must  be  for  the  defendant 

**  By  the  term  *  ordinary  care,'  as  used  in  these  instructions,  is  meant  that 
degree  of  care  which  would  be  used  by  a  person  of  ordinary  prudence  under 
the  same  or  similar  circumstances." 

It  will  be  observed  that  the  court  sustained  the  motion  for  a 
new  trial  in  this  cause  upon  the  ground  of  erroneous  instrucUoiis 
given  to  the  jury.  From  the  action  of  the  court  upon  such  motion, 
this  cause  is  now  presented  to  this  court  for  review.  We  have 
given  due  attention  to  the  testimony  in  this  cause,  as  disclosed  in 
the  record,  and  have  reached  the  conclusion  that  the  court  was 
warranted  in  submitting  it  to  the  jury.  Hence  the  only  quee^ 
tion  left  for  investigation  is  the  correctness  or  incorrectness  of 
the  declarations  of  law.  Appellant  insists  that  the  declarations 
of  law  were  appropriate  to  the  facts  developed  in  this  cause,  and 
were  in  all  respects  in  proper  form. 

The  issues  tendered  by  the  petition,  in  this  suit,  may  be  briefly 
stated :  First,  that  the  injury  occurred  at  a  crossing  of  a  public 
thoroughfare  in  the  city  of  St.  Louis  —  Thirteenth  and  Pine 
streets.  That  at  said  point  vehicles  and  persons  are  almost  con- 
stantly passing  and  crossing;  that  it  was  the  duty  of  appeUant, 
in  the  management  and  operation  of  its  railway,  to  run  its  cars  at 
that  point  at  such  rate  of  speed  and  with  such  car©  as  to  avoid  in- 
jury to  vehicles  and  persons;  and  that  the  injury  complained  of 
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Tesulted  from  such  neglect  of  duty  in  operating  its  cars  at  a  neg- 
ligent rate  of  speed.  Second.  That  the  car  was  run  in  excess  of 
ten  miles  an  hour,  in  violation  of  Ordinance  No.  17,072,  and  also 
in  violation  of  the  provisions  of  section  1275  of  article  6,  Revised 
Ordinances  of  the  City  of  St.  Louis,  which  last-mentioned  ordi- 
nance provided :  "  Fourth.  The  conductor,  motorman,  gripman, 
driver,  or  any  other  person  in  charge  of  each  car,  shall  keep  a 
vigilant  watch  for  all  vehicles  and  persons  on  foot,  especially  chil- 
dren, either  on  the  track  or  moving  toward  it,  and  on  the  first  ap- 
pearance of  danger  to  such  persons  or  vehicles,  the  car  shall  be 
stopped  in  the  shortest  time  and  space  possible."  It  is  made  ap- 
parent, from  an  examination  of  the  petition,  that  the  recovery 
8ought  in  this  cause  is  not  confined  to  a  violation  of  the  ordinances 
of  the  city,  but  includes  a  sufficient  charge  of  negligence  in  the 
operation  of  the  cars  at  a  careless  and  negligent  rate  of  speed, 
under  the  conditions  and  circumstances,  at  the  point  where  the 
injury  was  inflicted. 

Treating  of  the  instructions  in  the  order  as  numbered,  we  find 
instruction  No.  1  substantially  correct;  the  error  consists  in  the 
failure  to  give  due  attention  to  pimctuation.  (This  is  frankly  con- 
ceded by  learned  counsel  for  appellant.)  This  omission  may  have 
tended  to  mislead  the  jury  in  the  application  of  the  facts  to  this 
declaration.  Properly  understood,  as  doubtless  the  trial  court  in- 
tended it  to  be  interpreted  and  correctly  punctuated,  the  "  careless 
rate  of  speed  "  designated  in  the  instruction  refers  to  the  driver 
of  the  wagon  in  approaching  the  crossing ;  but  a  disregard  in  this 
respect  might  have  a  tendency  to  mislead  the  jury  and  incline 
them  to  apply  the  terms  "  careless  rate  of  speed "  to  the  cars. 
This  is  the  only  criticism  to  which  this  instruction  is  subject  To 
enable  iiie  jury  intelligently  to  apply  the  facts  to  the  law  as  de- 
clared by  the  court,  such  declarations  should  be  clear  and  unam- 
biguous. Upon  the  retrial  of  this  cause,  it  is  suggested  that  such 
terms  be  employed  in  the  instruction  as  will  remove  all  doubt  as 
to  whom  the  terms  "  careless  rate  of  speed  "  are  applicable. 

Instruction  No.  4  finds  support  in  Boyd  v.  Railway  Co.,  105 
Mo.  371,  16  S.  W.  909.  Upon  the  facts  in  that  case,  this  court 
approved  of  the  following  declaration :  "  That  it  was  the  duty 
of  deceased  to  look  and  listen,  if  he  could  see  or  hear  the  train. 
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for  the  purpose  of  avoiding  injury  by  it,  and,  if  at  any  time  he 
might  have  stopped  his  progress  and  avoided  injury,  then,  he  was 
guilty  of  contributory  negligence ;"  and  "  if  the  servants  of  de- 
fendant in  charge  of  its  train  saw  the  deceased  approaching  the 
track,  then  they  had  the  right  to  presume  that  he  would  not  attempt 
to  cross  the  track  inmiediately  in  front  of  the  train,  and  to  pro- 
ceed without  abating  the  speed  of  the  train."  It  may  be  conceded, 
predicated  upon  a  state  of  facts  which  would  warrant  such  an  in- 
struction, that  the  rule  announced  is  the  correct  one.  It  is  funda- 
mental that  all  declarations  must  be  based  upon  the  particular 
facts  developed  in  the  cause.  The  correctness  of  instruction  No.  4 
must  be  determined  from  the  testimony  upon  which  it  purports 
to  be  based.  The  motorman,  Willilam  A.  Colson,  at  the  time  of 
this  injury,  testified  partly  as  follows :  "  They  were  coming  down 
at  a  very  rapid  rate  of  speed,  and  as  we  crossed,  coming  acroes 
Thirteenth  street,  I  heard  the  rumbling,  which  attracted  my  at- 
tention as  I  approached,  and  I  saw  the  teams  coming  down  the 
street,  rang  my  bell  very  violently,  and  the  parties  didn't  seem 
to  pay  any  attention  or  notice  me."  It  will  be  observed  that  this 
instruction,  in  guiding  the  jury  to  a  verdict,  told  them,  in  respect 
as  to  what  the  servants  of  the  defendant  had  the  right  to  assume : 
^^And  the  said  servants  had  the  right  to  assume  that  said  v^iicle 
would  be  stopped  when  it  came  to  the  track  and  not  be  driven 
across  in  front  of  the  car  if  such  a  course  was  manifestly  unsafe^ 
and  the  said  servants  had  the  right  to  proceed  at  a  lawful  rate 
of  speed,  and  were  not  boimd  to  attempt  to  stop  their  car  until 
the  said  vehicle  was  about  to  be  placed  in  a  position  of  peril  by 
going  upon  the  track  or  so  close  to  it  as  to  endanger  its  safety 
and  of  those  therein."  This  assumption  of  the  servants  that  the 
vehicle  of  persons  in  approaching  a  crossing  will  stop  before  a 
perilous  position  is  reached  is  based  upon  the  right  of  the  servants 
to  presiune  that  the  persons  and  vehicle  will  approach  the  crossing 
vrfth  care  and  caution,  and  they  have  done  their  duty  in  the  way 
of  looking  out  for  an  approaching  car ;  but  if,  on  the  other  hand, 
as  the  motorman  says,  they  were  negligent,  and  that  he  saw  them, 
and  they  were  not  heeding  his  signals  and  seemed  to  pay  no  atten- 
tion to  the  car,  does  the  rule  announced  in  the  instruction,  that  the 
servant  had  the  right  to  assume  that  they  would  stop,  apply  t    The 
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servant  oannot  assume  a  certain  course  of  conduct  and  at  the  same 
time  say  that  he  knew  that  course  of  conduct  was  not  being  pur- 
sued. We  take  it  that  if  the  motorman  discovered  that  the  vehicle 
was  approaching  this  crossing  at  a  negligent  rate  of  speed,  and 
that  he  further  observed  that  they  were  negligent  in  not  looking 
out  for  the  approach  of  the  car,  then,  notwithstanding  the  negli- 
gence of  the  plaintiff,  it  was  the  duty  of  the  motorman  to  so  regu- 
late the  speed  of  this  car,  if  in  his  power,  to  avoid  the  infliction 
of  any  injury.  In  other  words,  the  mere  negligence  of  the  plain- 
tiff in  approaching  and  crossing  the  track  would  not  justify  the 
infliction  of  an  injury,  if  by  the  exercise  of  reasonable  care  and 
caution  it  could  be  avoided.  The  servant  will  not  be  permitted  to 
assume  that  a  person  is  aware  of  the  approach  of  the  car  and  will 
stop  in  due  time  to  avoid  injury,  and  at  the  same  time  admit 
that  he  knows  that  the  person  was  not  performing  his  duty  in  that 
respect,  in  ignoring  the  violent  ringing  of  the  bell,  giving  no  atten- 
tion or  notice  to  the  approach  of  the  car.  It  will  be  noted  that 
this  instruction  tells  the  jury,  in  effect,  that,  notwithstanding  the 
motorman  says  he  violently  rang  the  bell  and  that  plaintiff  and  the 
driver  gave  it  no  attention  or  notice,  it  was  proper  to  continue  the 
movement  of  the  car  at  a  lawful  rate  of  speed.  The  motorman 
further  testifies  that,  upon  observing  the  conduct  of  the  plaintiff 
and  driver  in  their  efforts  to  make  the  crossing,  he  stopped  the  speed 
of  the  car  as  soon  as  possible.  If  the  motorman  did  that,  the 
defendant  was  not  liable  for  the  injury ;  but  the  instruction  under 
discussion  does  not  proceed  upon  that  tiieory.  It  practically  states 
the  law  to  be  that,  notwithstanding  the  surroundings  at  the  time, 
he  had  the  right  to  proceed  at  a  lawful  rate  of  speed.  What  was 
the  lawful  rate  of  speed  as  contemplated  by  the  instruction? 
Was  it  ten  miles  an  hour,  as  fixed  by  the  ordinance?  There 
is  no  law  to  which  our  attention  has  been  directed  fixing  a 
legal  rate  of  speed.  The  ordinance  simply  undertakes  to  limit 
and  regulate  the  speed,  but  it  by  no  means,  by  such  limitation, 
detemrines  a  legal  rate  of  speed  at  a  busy  public  crossing  in  the  very 
heart  of  a  populous  city.  The  rate  of  speed  at  a  public  crossing 
where  vehicles  and  persons  are  constantly  passing,  is  fixed  alone  by 
the  conditions  and  circumstances  surrounding  the  street  at  the 
time  the  car  is  making  the  crossing.     In  our  opinion,  the  term 
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"  lawful  rate  of  speed  "  has  no  place  in  that  instruction.  They 
are  misleading,  and  too  apt  to  be  construed  by  the  jury  as  being 
the*  rate  as  fixed  by  the  ordinance.  If  warranted  under  the  facts 
in  assuming  that  plaintiff  and  driver  would  stop  before  reaching 
a  perilous  position,  yet  such  care  and  watchfulness  should  be 
exercised  in  the  movement  of  the  car  at  that  point  as  the  condi- 
tions and  circumstances  would  dictate  to  a  reasonably  careful 
and  prudent  man. 

In  Bunyan  v.  Railway  Co.,  127  Mo.  (loc.  cit)  12,  29  S.  W. 
842,  the  views  as  herein  expressed  upon  this  instruction  are  fully 
supported.     This  court  said  in  that  case : 

"The  tefltimony  of  the  gripman  shows  that  he  discoyered  that  deeeased 
was  staggering,  and  did  not  know  what  he  was  doing,  when  at  least  five  or  six 
feet  from  the  track.  It  was  his  duty  under  these  circumstances  to  have  at 
once  taken  precautions  to  prevent  the  collision.  He  should  not  have  deferred 
action  until  the  deceased  had  placed  himself  in  a  dangerous  position,  when  H 
was  manifest  to  him  that  he  was  heedlessly  staggering  into  it  This  prin- 
ciple, dictated  as  it  is  by  common  humanity,  was  recognized  by  the  grip- 
man,  for  he  says  that  on  seeing  that  deceased  was  paying  no  attention,  and 
did  not  seem  to  know  what  he  was  doing,  he  immediately  warned  him  of  the 
danger,  and  used  all  possible  efforts  to  avoid  injuring  him.  Now,  it  will  be 
seen  that  the  instruction,  which  only  required  the  gripman  to  attempt  to 
avoid  injuring  deceased  'after  he  had  put  himself  in  danger,*  fell  short  of 
declaring  the  whole  duty  required  of  him  in  the  circumstances.  The  primary 
object  of  this  instruction  was  evidently  to  inform  the  jury  as  to  the  care  re- 
quired by  deceased  himself.  So  far  as  the  instruction  was  confined  to 
this  purpose  the  law  was  correctly  given,  but  it  did  not  declare  the  duty  of 
the  gripman  as  hereinbefore  announced.  The  jury  could  have  drawn  no  other 
conclusion  from  the  instructions  than  that  the  gripman,  though  seeing  that 
deceased  was  staggering,  w^  paying  no  attention,  and  was  not  going  to 
stop,  was  still  under  no  obligation  to  attempt  to  avoid  striking  him  until 
'after  he  had  put  himself  in  danger/  •  •  •  xhe  first  instruction  was 
clearly  misleading,  and  in  conflict  with  other  instructions  given.  It  under- 
to<^  to  dispose  of  the  whole  case,  and  in  effect  directed  a  verdict  for  de- 
fendant, if  deceased  was  himself  negligent,  unless  the  gripman  failed  in  hit 
duties  after  deceased  had  put  himself  in  a  position  of  danger.  It  wholly 
ignored  the  evidence  of  the  gripman,  and  his  duty  to  prevent  the  injury 
as  soon  as  he  saw  that  deceased  was  carelessly  walking  onto  the  track. 
The  petition  charged  negligence  in  failing  to  stop  the  car  in  tune  to  prevent 
the  accident.  This  averment  was  sufficient  to  authorize  the  admission  of 
evidence  that  the  gripman  knew  that  deceased  was  not  going  to  stop,  es- 
pecially when  no  objection  was  made  to  it  when  offered.  Indeed,  this  evidence 
was  introduced  by  defendant  itself.  We  are  of  the  opinion  that  error  was 
conunitted  in  giving  this  instruction." 
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Instruction  Ko.  4,  upon  the  facts  as  disclosed  by  the  record  in 
this  cause,  was  erroneous. 

This  leads  us  to  the  only  remaining  question,  in  respect  to  the 
correctness  of  instruction  No.  5.  This  instruction  clearly  con- 
fines the  right  of  recovery,  so  far  as  rate  of  speed  is  concerned,  to  a 
rate  of  speed  in  excess  of  ten  miles  an  hour.  This,  in  our  opinion, 
is  a  misconception  of  the  law  in  the  operation  of  railways  across 
busy  public  streets  in  a  large,  populous  city.  As  before  stated, 
in  the  discussion  of  instruction  No.  4,  this  ordinance  limiting  and 
regulating  the  speed  of  cars  on  street  railways  cannot  be  construed 
as  authorizing  the  operation  of  cars  at  a  public  crossing  at  any 
particular  rate  of  speed,  regardless  of  conditions  at  the  time  of  the 
crossing.  The  rate  of  speed  at  such  points  must  be  regulated 
alone  by  the  conditions  and  circumstances  that  confront  the 
operator  or  motorman  at  the  time.  Operating  a  car  at  a  rate  of 
speed  in  excess  of  ten  miles  an  hour,  from  which  an  injury  resulted, 
would  be  negligence,  because  in  violation  of  the  ordinance  under 
which  the  railway  assumed  to  operate  its  cars.  Operating  a  car 
across  a  public  street  at  the  rate  of  five  miles  per  hour,  from 
which  an  injury  resulted,  if  the  conditions  and  circumstances  were 
such  as  to  prompt  a  reasonable  and  careful  operator  to  lessen  the 
speed  and  thereby  avoid  the  injury,  would  be  equally  negligent, 
and  the  city  of  St.  Louis  cannot,  by  ordinance,  absolve  the  railway 
company  from  liability,  for  want  of  care  and  caution  in  operating 
its  cars  across  the  public  streets,  by  limiting  and  regulating  their 
speed.  This  rule  is  clearly  announced  in  numerous  cases  by  this 
court: 

In  Vannatta  v.  Railway  Co.,  133  Mo.  13,  34  S.  W.  605,  Bur- 
gess, J.,  speaking  for  the  court  said : 

"What  constitutes  negligence  in  any  given  case  must  necessarily  depend 
upon  the  facts  connected  with  the  accident  which  is  claimed  to  have  been 
occasioned  thereby,  and  the  place  where  it  occurred.  What  would  be  a 
negligent  rate  of  speed  for  an  electric  street  car  in  one  locality  would  not 
necessarily  be  so  in  another  part  of  the  same  city  or  the  same  street.  Plain- 
tiffs right  to  the  use  of  the  street  where  the  accident  occurred  was  con- 
current with  that  of  defendant  company.  It  happened  under  the  circum- 
stances where  and  when  the  law  required  of  those  in  charge  of  the  car  the 
exercise  of  such  care  and  watchfulness,  including  its  rate  of  speed,  as  the 
drcumstanoes  of  the  case  and  the  place  where  the  accident  occurred  de- 
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manded.  Under  the  facts  and  circumitancee  in  evidence  the  court  would  not 
have  been  justified  in  declaring,  as  a  matter  of  law,  that  the  car  was 
not  moving  at  a  rapid  rate  of  speed  at  the  time  of  the  accident.  There 
was  sufficient  evidence  on  this  question  to  justify  giving  the  instnictian." 

In  Hicks  v.  Railway  Co,,  64  Mo.  (loc.  cit.)  439,  in  distmssing 
this  subject,  this  court  very  forcibly  announced  the  duties  of  a  rail- 
way company  to  the  public : 

"The  care  and  caution  required  by  railroad  companies  in  running  their 
trains  are  commensurate  with  the  danger  to  persons  and  property  incident 
to  that  mode  of  transporting  freight  and  passengers,  and  at  some  points  on 
the  road  greater  care  is  exacted  than  at  others.  In  nmning  through  towns 
and  cities,  and  over  public  crossings,  they  are  expected  to  be  more  careful 
than  at  other  places  where  not  so  likely  to  injure  persons  or  property.  In 
approaching  stopping  places  where  people  are  in  the  habit,  for  business  or 
pleasure,  of  congregating,  they  must  exercise  the  care  and  prudence  which  a 
proper  regard  for  human  life  dictates;  and  to  hold  that  a  railroad  com- 
pany is  only  liable  for  wanton  injury  in  such  a  case  as  we  are  considering 
would  encourage  recklessness  in  the  running  and  managing  of  trains,  which 
would  be  intolerable.  These  companies  not  only  owe  a  duty  to  passengen 
and  others  lawfully  on  their  tracks  and  platforms,  but  a  duty  to  the  public 
to  exercise  the  rights  conferred  upon  them,  with  a  due  regard  to  the  safetj 
of  all  persons  and  property." 

We  find,also,in  Burger  v.  Railway  Co.,  112  Mo.  (loc  cit)  246, 
20  S.  W.  439,  34  Am.  St.  Rep.  379,  a  very  clear  expression  and 
approval  of  the  well-settled  rule  in  respect  to  the  duties  of  rail- 
road companies  to  the  public.  MacFarlane,  J.,  in  announcing 
the  opinion  of  the  court,  said : 

"  We  do  not  think  it  follows,  from  the  fact  that  the  statute  only  enjoins 
these  crossing  signals,  that  no  others  are  required  under  any  circumstances. 
Our  courts  have  declared,  over  and  over  again,  that  the  greatest  diligence, 
watchfulness,  and  care  should  be  observed  by  those  running  and  opamting 
trains  in  towns  and  cities,  especially  on  and  over  streets  and  other  public 
places  therein.  These  duties  they  owe  to  every  <«e  who  has  the  ri|^t  to 
use  such  public  places  in  common  with  them." 

To  the  same  effect  is  the  case  of  Frick  v.  Railway  Co.,  75  Ma 
(loc.  cit)  609.     The  court  said  in  that  case: 

"A  less  degree  of  vigilance  will  ordinarily  be  required  between  the  streets 
of  a  town  or  city  than  will  be  required  at  the  street  crossing,  or  when 
running  longitudinally  in  a  street;  but,  undoubtedly,  some  vigilance  is  r^- 
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quired  even  between  the  streets,  and  the  degree  required  will  necessarily  vary 
with  the  attendant  circumstances.  In  any  case  the  requisite  degree  of 
vigilance  may  be  properly  designated  by  the  words  'ordinary  care/  that  is, 
such  care  as  would  be  ordinarily  used  by  prudent  persons  performing  a  like 
service  under  similar  circumstances." 

Thus  we  find  the  charge  of  negligence  as  to  rate  of  speed  in 
operating  cars,  from  which  an  injury  results,  is  always  one  to  be 
determined  from  the  attendant  conditions  and  circumstances.  This 
unbroken  line  of  expression  as  to  the  subject  being  discussed  is 
emphasized  in  the  dissenting  opinion  of  Sherwood,  J.,  in  Lamb  v. 
Railway  Co.,  147  Mo.  (loc.  cit.)  204,  48  S.  W.  659,  51  S.  W.  81. 
While  their  views  are  expressed  in  a  dissenting  opinion,  it  is  ap- 
parent from  the  majority  opinion  that  in  the  expression  herein 
quoted  there  was  no  disagreement.  The  clear  annoimcement  of 
the  doctrine  by  that  able  and  distinguished  judge  is  pertinent  to 
the  question  involved  in  instruction  No.  5  given  in  this  cause,  and 
fully  supports  the  views  as  herein  expressed.     He  said: 

"Outside  of  the  statute,  and  under  the  principles  of  the  common  law, 
a  railroad  corporation  would  not  perform  its  full  duty  of  ordinary  care 
unless  those  employed  on  a  switching  engine,  engaged  in  its  customary 
avocation,  should  ring  its  hell,  or,  if  necessary,  tak^  any  other  precaution 
adapted  to  the  exigency  of  the  situation.  It  is  this  exigency  which,  like  the 
mercury  in  the  thermometer,  determines  to  what  degree  prudence  shall  rise 
in  order  to  reach  the  mark  of  ordinary  care." 

The  petition  in  this  cause  is  broad  enough  to  include  the  charge 
of  a  negligent  rate  of  speed  at  the  public  crossing  of  Thirteenth 
and  Pine  streets,  and  that  question  should  not  have  been  ignored 
in  the  declarations  of  law.  We  have  reached  the  conclusion  that 
instruction  No.  5,  as  given  by  the  trial  court  at  the  request  of  the 
defendant,  was  erroneous  in  limiting  plaintiffs  right  of  recovery 
to  the  violation  of  the  city  ordinance. 

The  action  of  the  trial  court  in  sustaining  motion  for  new 
trial  is  affirmed.     All  concur^  except  Buboess,  J.,  absent 
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Ilgea  v.  St.  Louis  Transit  Co. 
(Missouri  —  Court  of  Appeals,  St.  Louis.) 

1.  IirJXTBT  TO  Passenobb  bt  Being  Thbown  tbou  Opek  Cab  bt  a  Subodt 

LuBCU  Thebeof.i — The  plaintiff,  a  passenger  on  one  of  the  defendant's 
street  cars,  which  was  a  four-wheel  sununer  car,  the  trucks  being  in.  the 
center,  was  thrown  therefrom  into  the  street  by  a  sudden  jerk  or  lurch. 
At  the  time  she  was  thrown  she  was  standing  in  the  body  of  the  car. 
It  was  held  that  the  jerk  or  lurch  being  sufficient  to  throw  the  plaintiff 
from  the  place  where  she  stood  into  the  street  justified  a  finding  that 
the  car  was  negligently  operated. 

2.  Degree  of  Cabs  fob  Safety  of  Passenoebs. —  An  instruction   that  a 

street-car  company  is  bound  to  use  the  highest  degree  of  care  for  the 
safety  of  its  passengers,  together  with  an  instructicm  to  the  effect  that 
if  the  motorman  was  negligent  and  his  negligence  caused  the  car  to 
lurch,  etc.,  plaintiff  could  recover  is  not  erroneous,  although  a  definition 
of  the  term  **  highest  degree  of  care  "  was  not  included  therein. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  Noyember  17, 
1903.    Reported  102  Mo.  App.  529,  77  S.  W.  93. 

Boyle,  Priest  &  Lehman,  for  appellant 
E.  E.  Wood,  for  respondent. 
Opinion  by  Bland,  P.  J. 

On  the  15th  day  of  August,  1902,  the  plaintiff  was  a  passenger 
on  one  of  defendant's  street  cars  running  south  on  Grand  avenue, 
in  the  city  of  St  Louis.  She  was  either  thrown  from  the  car  into 
the  street  by  a  sudden  jerk  or  lurch  of  the  car  forward,  or  stepped 

1.  Passengers  injured  by  sudden  jerk  or  jolt — In  the  management  of  an 
electric  car  a.  sudden  and  violent  stopping  or  starting  of  such  car,  imless 
it  is  unusual  in  degree^  and  caused  by  some  defect  in  the  car  or  in  the  track, 
or  by  some  unusudl  or  dangerous  rate  of  speed,  furnishes  no  evidence  of  negli- 
gence on  the  part  of  the  company.  Nellis  Street  Railroad  Accident  Lav, 
p.  100,  citing  Chicago  City  Ry.  Co.  v.  Morse,  98  111.  App.  662,  affirmed,  197 
lU.  327,  64  N.  £.  304.  Thus  it  was  held  in  the  case  of  Byrne  v.  Lynn  k  B. 
R.  Co.,  177  Mass.  303,  58  N.  E.  1015,  that  a  passenger  on  a  street  car,  who 
was  injured  by  being  thrown  to  the  grouind  by  the  lurch  of  the  car  in  passing 
over  the  main  track  to  a  switch  track,  cannot  recover  therefor,  where  there 
is  no  evidence  that  the  injury  was  due  to  a  defect  in  the  car  or  track^  or  that 
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off  the  car  while  it  was  in  motion,  and  fell  into  the  street.  The 
fall,  however  occasioned,  injured  her.  For  these  injuries  she 
recovered  a  judgment  for  $2,833  in  the  Circuit  Court.  From  this 
judgment  the  defendant  duly  appealed. 

The  petition  counts  upon  six  distinct  acts  of  negligence  on  the 
part  of  defendant,  but  the  court  confined  the  attention  of  the  jury 
to  but  one,  comprehended  in  the  following  instruction  given  for 
the  plaintiff,  to  wit :  "  If  the  jury  believe  from  the  evidence  that 
the  motorman  in  charge  of  defendant's  car  was  negligent,  and 

the  speed  was  unusual  or  dangerous;  such  motions  of  street  cars  are  of  quite 
frequent  occurrence,  and  are  to  be  expected  to  a  greater  or  less  degree  when- 
ever the  car  passes  from  one  track  to  another,  and  are,  therefore,  of  the 
class  of  usual  imavoidable  incidents  to  the  use  of  cars  upon  the  street.  See 
also  note  to  Timms  t?.  Old  Colony  St.  Ry.  Co.,  1  St.  Ry.  Rep.  301.  To  recover 
from  a  street  railroad  company  for  injuries  received  by  a  sudden  lurch  or 
jerk  of  the  car  it  must  affirmatively  appear  that  such  lurch  or  jerk  was  an 
extraordinary  or  unusual  one«  or  attributable  to  a  defect  in  the  track,  an 
imperfection  in  the  car  or  apparatus,  a  dangerous  rate  of  speed,  or  the  un- 
skilled handling  of  the  car  by  its  operator.  Bartley  v.  Metropolitan  St.  Ry. 
Co.,  148  Mo.  124.  49  S.  W.  840. 

In  the  case  of  Scott  f.  Bergen  County  Tract.  Co.,  64  N.  J.  L.  362,  48  Atl. 
1118,  it  was  held  that  the  occurrence  of  a  sudden  lurch  or  jerk  of  a  street 
car,  of  sufficient  violence  to  throw  a  passenger  off  the  platform,  who  was 
there  preparing  to  alight,  and  awaiting  the  stopping  of  the  car  for  that 
purpose,  justifies  an  inference  of  a  breach  of  duty  upon  the  part  of  those 
operating  the  car,  and  the  doctrine  of  res  ipsa  loquitur  applies. 

In  an  action  against  a  street  railway  company  for  injuries  to  a  passenger 
resulting  from  being  thrown  off  a  car  while  turning  a  curve,  the  rate  at 
which  the  car  was  going  is  immaterial,  if  it  is  shown  that  its  speed  was  im- 
proper.   Gidionsen  v.  Union  Depot  Ry.  Co.,  129  Mo.  392,  31  S.  W.  800. 

It  may  constitute  negligence  that  a  train  or  car  is  so  operated  as  that,  by 
jerking  or  jarring,  passengers  are  imperiled,  who  are  properly  conducting 
themselves  with  reference  to  their  transportation,  even  though  they  may  be 
standing  or  moving  for  the  purpose  of  getting  off  the  conveyance.  In  this 
respect  the  conveyance  must  be  operated  with  regard  to  the  situation  of  the 
passengers,  as  known  to,  or  as  it  should  be  known  to,  the  servants  in  charge. 
But  such  jerks  and  jars  as  are  necessarily  incident  to  the  use  of  the  con- 
veyance, and  not  the  result  of  negligence,  will  not  render  the  carrier  liable 
for  resulting  injuries.  6  Cyc.  624.  See  also  Goodkind  v.  Metropolitan  St. 
Ry.  Co.,  2  St.  Ry.  Rep.  797,  93  App.  Div.  (N.  Y.)  153,  83  N.  Y.  Supp.  523; 
Gatens  v.  Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  793,  89  App.  Div.  (N.  Y.) 
311,  86  N.  Y.  Supp.  967;  Jennings  v.  Union  Traction  Co.,  1  St.  Ry.  Rep. 
743,  (Pa.)  66  Atl.  766. 
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that  his  negligence  caused  the  car  to  lurch,  and  that  said  lurdi 
threw  plaintiff  into  the  street,  causing  injuries  to  her,  then  they 
should  find  in  favor  of  the  plaintiff  and  against  the  defendant, 
unless  they  find  from  the  evidence  that  the  plaintiff  was  not  at 
the  time  exercising  ordinary  care  for  her  own  safety."  All  the 
other  allegations  of  negligence  were  taken  from  the  jury  by  instruc- 
tions given  for  the  defendant  The  answer  was  a  general  denial, 
and  an  allegation  that  plaintiff's  injuries  were  occasioned  by  her 
own  negligence  in  stepping  off  of  a  moving  car. 

The  evidence  is  that  the  car  on  which  plaintiff  was  a  passenger 
was  a  four-wheel  summer  car,  the  trucks  being  in  the  center,  and 
that  the  car  rocked  when  running  on  an  uneven  track.  Plaintiff  got 
on  the  car  at  Florissant  avenue  to  go  south  to  where  Olive  street 
crosses  Grand  avenue.     When  she  boarded  the  car  there  were  only 
a  few  passengers  on  it,  but,  before  reaching  her  place  of  destina- 
tion, the  car,  which  was  open  on  both  sides  and  at  each  end,  with 
running-boards  on  either  side,  became  very  crowded  with  pas- 
sengers.    The  seats  were  all  full,  and  the  end  platforms,  and  some 
passengers  were  standing  in  between  the  seats  inside  the  car,  and 
the  running-boards  were  crowded  with  as  many  as  could  hang  on. 
When  the  car  reached  Washington  avenue,  one  block  north  of  Olive 
street,  it  slowed  up,  and  two  or  three  young  men  stepped  frwn 
the  running-board   into  the  street     At  this  juncture  plaintiff 
testified  that  she  arose  from  her  seat  near  the  west  side  of  the  car 
to  press  the  button  to  signal  the  motorman  to  stop  the  car  at  the 
Olive  street  crossing,  that  she  might  alight;  that  when  she  arose 
she  found^  the  car  so  crowded  that  she  could  not  reach  the  button 
in  the  stanchion  at  the  end  of  the  seat  where  she  had  beeix  seated, 
and  so  she  readied  around  and  over  some  one  to  touch  the  button 
in  the  stanchion  in  front  of  her,  and  while  she  was  in  the  act  the 
car  gave  a  sudden  lurch,  and  threw  her  into  the  street,  severely 
injuring  her.     She  is  corroborated  by  the  evidence  of  other  wit- 
nesses.   On  the  part  of  the  defendant,  the  evidence  of  several  dis- 
interested witnesses,  who  were  passengers  on  the  same  car,  is  that 
plaintiff  arose  from  her  seat,  pressed  her  way  around  some  pas- 
sengers, and  stepped  on  the  running-board  while  the  car  was  run- 
ning at  a  speed  of  from  five  to  seven  miles  an  hour,  and  fell  into 
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the  street;  that  the  car  did  not  start  suddenly  forward  after  slowing 
up ;  that  it  did  not  lurch,  but  was  running  as  such  cars  ordinarily 
move. 

1.  The  contention  of  the  defendant  that  there  is  a  failure  of 
proof  is  not  borne  out  by  the  evidence.  Plaintiffs  evidence  that 
she  was  thrown  from  the  body  of  the  car  into  the  street,  if  believed 
by  the  jury,  must  have  established  in  their  minds,  beyond  per- 
adventure,  that  there  was  an  unusual  and  very  severe  lurching  or 
jerking  of  the  car  to  cause  the  plaintiff's  misfortune;  and  we  think 
the  court  correctly  overruled  the  demurrer  to  the  evidence  offered 
at  the  close  of  plaintiff's  evidence,  and  again  at  the  close  of  all  the 
evidence. 

2.  The  first  instruction  given  for  plaintiff  is  as  follows :  "  The 
court  instructs  the  jury  that  a  common  carrier  of  persons,  such 
as  a  street  car  corporation,  is  bound  to  use  the  highest  degree  of 
care  for  the  safety  of  its  passengers."  Defendant  contends,  not 
that  the  instruction  erroneously  declares  the  law  in  the  abstract, 
but  that  the  term  "  the  highest  degree  of  care  "  should  have  been 
defined,  or  the  instruction  modified,  and  cites  Dougherty  v.  Mis- 
souri  R.  Co.,  97  Mo.  647,  8  S.  W.  900,  11  S.  W.  251 ;  Smith  v. 
Chicago  &  Alton  By.  Co.,  108  Mo.  243,  18  S.  W.  971 ;  Jackson 
V.  Orand  Ave.  By.  Co.,  118  Mo.  199,  24  S.  W.  192 ;  and  Freeman 
V.  Bailway  Co.,  95  Mo.  App.  94,  68  S.  W.  1057  —  in  support  of 
its  contention.  Dougherty  v.  Missouri  B.  Co.,  supra,  was  a  suit  by 
a  passenger  for  damages  caused  by  a  sudden,  violent  start  of  the 
defendant's  horse  car.  Instruction  No.  3,  given  for  the  plaintiff, 
told  the  jury  that,  under  the  circumstances  of  the  case,  it  was  the 
duty  of  the  manager  or  driver  of  the  car  to  exercise  the  "  utmost 
human  foresight,  knowledge,  skill,  and  care."  The  instruction  was 
approved,  but  on  a  rehearing  the  majority  of  the  Supreme  Court 
were  of  the  opinion  that  the  instruction  stated  the  abstract  prop- 
osition too  broadly  as  to  the  degree  of  care  incumbent  on  the 
defendant.  In  Smith  v.  Chicago  &  Alton  By.  Co.,  supra,  it  is 
said  an  instruction  that  "  the  law  imposes  on  a  common  carrier  of 
passengers  the  utmost  care  in  carrying  them  safely  is  not  errone- 
ous, where  an  instruction  is  also  given  that  the  carrier  is  not  an 
insurer  of  the  safety  of  passengers,  and  that  negligence  on  the  part 
of  its  servants  must  be  rfiown."  In  Jackson  v.  Railroad  Co.,  118 
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Mo.  (loc.  cit.)  225,  24  S.  W.  192,  the  Dougherty  and  Smith  cases 
are  approvingly  cited.     In  Freeman  v.  Metropolitan  Street  By. 
Co.,  95  Mo.  App.  94,  68  S.  W.  1057,  an  instruction  which  declared 
the  defendant  (a  passenger  carrier)  "  guilty  of  negligence,  unless 
he  exercised  the  utmost  human  skill,  diligence,  and  foresight  to  pre- 
vent the  accident "  to  the  passenger  was  held  erroneous.    Leslie  v. 
W.,  St.  L.  &  P.  Ry.  Co.,  88  Mo.  50,  was  a  suit  by  a  passenger  for 
damages  occasioned  by  the  negligence  of  the  carrier.     In  respect 
to  the  duty  of  the  carrier  to  the  passenger,  the  court  iiistructed  the 
jury  that  the  defendant  was  bound  to  use  the  highest  degree  of  care. 
The  court  held  that,  as  a  general  statement  of  the  liability  of  the 
carrier,  the  instruction  was  not  objectionable,  and  that  the  fact  that 
the  instruction  proceeded  to  state  hypothetically  the  facts  upon 
which  the  plaintiff  might  recover  sufficiently  qualified  the  general 
proposition.     The  instruction  imder  consideration  is  not  qualified 
in  any  manner,  nor  is  there  any  other  instruction  given  in  the  case 
which  hypothetically  sets  out  facts  upon  which  the  plaintiff  might 
recover.     The  second  instruction  (above  quoted),  in  general  terms, 
tells  the  jury  that  if  the  motorman  was  negligent,  and  his  negli- 
gence caused  the  car  to  lurch,  etc.,  plaintiff  could  recover.     The 
two  instructions,  when  considered  together,  in  effect  told  the  jury 
that  it  was  the  duty  of  the  motorman  to  exercise  the  highest  degree 
of  care,  and  if  he  failed  to  exercise  such  high  decree  of  care, 
and  the  car  lurched,  and  plaintiff  was  thrown  into  the  street, 
she  could  recover.     In  Furnish  v.  Railroad  Co.,  102  Mo.  438, 
13  S.  W.  1044,  22  Am.  St.  Rep.  781,  an  instruction  defining  the 
skill,  diligence,  and  foresight  required  of  a  passenger  car  driver 
was  defined  as  "  such  skill,  diligence,  and  foresight  as  is  exer^ 
cised  by  a  very  cautious  person  under  like  circumstances.^'     In 
Feary  v.  Railroad  Co.,  162  Mo.  75,  62  S.  W.  452,  an  instruction 
telling  the  jury,  "  If  defendant's  servants  and  employees  exercised 
all  the  care  and  foresight  that  was  reasonably  practicable,  then  there 
is  no  negligence,"  was  approved.    The  court,  through  Marshall,  J., 
said :     "  The  instruction  under  consideration  requires  all  the  care 
and  foresight  that  was  reasonably  practicable.     The  law  requires 
nothing  that  is  unreasonable."    The  highest  degree  of  care  signifies 
nothing  short  of  the  exercise  of  the  utmost  human  skill  and  cara 
There  can  be  no  degree  of  care  higher  than  the  highest     "  Car- 
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riers   of  passengers,"   says   Story    (Story   Bailments    [2d   ed.], 
§  600),  "  binds  themselves  to  carry  safely  those  whom  they  take 
into  their  coaches,  as  far  as  human  care  and  foresight  will  go ;  that 
is,  with  the  utmost  care  and  diligence  of  very  cautious  persons." 
In  CHlson  v.  Railway  Co.,  76  Mo.  282,  the  court  said :  "  The  care 
required  is  that  care,  prudence,  and  caution  which  a  very  compe- 
tent and  prudent  person  would  use  and  exercise  in  a  like  business 
and    under    like    circumstances."      In    Shearman    &    Redfield 
Negligence  (4th  ed.),  §  405,  it  is  said:     "The  obligation  of  a 
common  carrier  is  said  to  be  the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use  under  similar  circumstances." 
In  Dodge  v.  Steamship  Co.  (Mass.),  19  N.  E.  373,  2  L.  R.  A.  83, 
12  Am,  St.  Rep.  541,  the  words  "  utmost  care  and  skill "  were  held 
not  to  mean  the  utmost  care  and  diligence  which  men  are  capable 
of  exercising,  but  to  mean  the  utmost  care  consistent  with  the 
carrier's  undertaking,  and  with  due  regard  for  all  the  other  mat- 
ters which  ought  to  be  considered   in  conducting  the  business. 
In  Libby  v.  Railroad  Co.  (Me.),  26  AU.  943,  20  L.  R.  A.  812,  it  is 
said :     "A  common  carrier  of  passengers,  although  not  an  insurer, 
must  do  all  that  human  care,  vigilance,  and  foresight  can,^  under 
the  circumstances,  considering  the  character  and  mode  of  convey- 
ance, to  prevent  accident  to  passengers."     While,  as  an  abstract 
proposition,  common  carriers  of  passengers  are  bound  to  use  the 
utmost  care  and  skill  to  prevent  injuries  to  their  passengers,  yet 
the  rule  should  be  applied  in  a  practical  manner.     That  it  may  be 
80  applied,  the  text-books  and  many  of  the  cases  have  set  up  some 
standard  (usually  the  standard  of  care,  skill,  and  foresight  which 
a  very  competent  and  prudent  person  would  be  expected  to  use  and 
exercise  under  like  or  similar  circumstances)  by  which  the  jury 
may  measure  the  degree  of  care  required.     And  it  seems  to  us  that 
some  such  standard   should  somewhere  be  incorporated  in  the 
instructions  to  the  jury  in  this  class  of  cases,  so  that  they  may  not 
be  left  to  set  up  a  standard  of  their  own,  and  to  run  it  up  as  high 
as  their  imaginations  will  allow  them.    But  if  it  is  not  done,  the 
omission  has  never,  so  far  as  we  are  informed,  been  held  to  be 
reversible  error.     This  very  question  has,  at  the  present  term  of 
this  court,  in  the  case  of  Fillvngham  v.  St.  Louis  Transit  Co., 
been  so  fully  and  exhaustively  treated  in  an  opinion  by  Goode,  J., 
that  nothing  remains  to  be  said. 
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3.  The  court  gave  the  following  instruction :  "  If  the  jury  find 
in  favor  of  the  plaintiff,  they  should  assess  her  such  damages  as 
they  think,  under  the  evidence,  would  compensate  her  for  the  pain 
and  suffering  she  has  endured  by  reason  of  her  injuries,  and  sudi 
further  sum  as  they  think  would  fairly  compensate  plaintiff  for 
the  injuries  sustained " —  to  which  defendant  objected,  and 
counsel  insists  here  that  it  gave  the  jury  a  boundless  commission  to 
assess  damages.  The  word  "  think  "  has  various  meanings.  Its 
meaning  must  be  ascertained  from  the  connection  in  which  it  is 
used  in  a  sentence.  Some  of  its  meanings,  according  to  Webster, 
are  "  to  form  an  opinion  by  reasoning;  to  judge;  to  conclude;  to 
believe."  The  jury,  by  the  instruction,  were  required  to  think  of 
the  damages  imder  the  evidence,  not.  outside  of  it,  and  to  think 
out  (judge)  the  damages  from  the  evidence.  We  see  no  substantial 
objection  to  the  wording  of  the  instruction,  and  we  think  that  it 
was  as  well  understood  by  the  jury  as  if  the  word  "  believe  "  or 
"  find  "  had  been  used  instead  of  the  word  "  think." 

Other  assignments  of  error  are  discussed  in  the  briefs,  but  they 
are  found  to  be  without  merit,  and  the  judgment  is  affirmed. 

Reybukn  and  Goode,  JJ.,  concur. 


Farrell  v.  SL  Louis  Transit  Co. 

(Missouri  —  Court  of  Appeals,  St.  Louis.) 

Unlawful  Abbbst  of  Passeitoeb;  Bzcessivb  Damaobs. —  The  plaintiff  was 
a  passenger  on  a  car  of  the  defendant  and  before  arriving  at  his  des- 
tination the  car  was  stopped  and  the  passengers  directed  to  alight  and 
wait  for  another  car.  A  number  of  cars  approached  and  passed  the 
passengers  without  stopping.  One  of  the  passengers  as  another  car 
approached  picked  up  a  rock  and  threw  it  through  a  car  window,  where- 
upon the  motorman  stopped  the  car  and  the  group  of  passengers  got  oo 

Unlawful  arrest  of  passenger. —  In  the  case  of  Grayson  r.  St.  Louis  Transit 
Co.  (Mo.  App.),  71  S.  W.  730,  it  was  held  that  where,  as  a  passenger  was 
descending  from  a  street  car,  the  conductor  pushed  him  off,  and  at  the  same 
time  called  on  a  policeman  to  arrest  him«  he  had  not  ceased  to  be  a  passenger 
when  the  order  to  the  policeman  was  given,  so  as  to  release  the  conductor 
from  liability  if  the  arrest  was  wrongful.    A  statute  giving  a  street  ear  oob* 


Digitized  by  VjOOQ IC 


Fabssljl  v.  St.  Louis  Tbansit  Co.  698 

board.  Tbe  plaintiff  was  accused  of  being  the  man  who  threw  the 
stone,  and  was  subsequently  arrested  and  tried  and  found  not  guilty. 
In  an  action  for  malicious  prosecution  against  the  street  railway  com* 
pany  the  jury  returned  a  verdict  of  $1,500  for  actual  damages  and 
$1,000  for  exemplary  damages.  It  was  held  that^  although  the  plaintiff 
was  a  peaceful  and  law-abiding  dtlsen,  the  verdict  was  excessiTe  and 
should  be  set  aside. 

Apfeal  by  plaintiff  from  an  order  granting  a  new  trial.    Decided  December 
1,  1003.     Reported   (Mo.  App.)   78  S.  W.  812. 

Paxson  A  Clark,  for  appellant. 

Boyle,  Priest  £  Lehman,  for  respondent 

Opinion  by  Ebyburw,  J. 

PlaintiflF,  on  the  evening  of  March  14,  1902,  between  6  and 
7  o'clock,  was  a  passenger  on  a  car  of  defendant  on  his  way 
homeward.  At  a  point  just  beyond  Lee  avenue,  on  Prairie  ave- 
nue, the  conductor  gave  an  order  that  the  car  be  vacated  by  all 
passengers,  which  they  complied  with,  and  walked  forward  to 
the  first  of  several  other  cars  ahead,  where  they  were  informed 
by  the  motorman  that  he  was  behind  time,  and  would  not  go  on, 
and  the  several  cars  then  backed  down  to  the  car  sheds.     With 

dnctor  all  the  powers  of  a  police  officer  while  in  charge  of  the  car,  does  not 
relieve  the  carrier  from  liability  for  false  imprisonment  of  a  passenger  made 
or  caused  to  be  made  bj  him.  QiUingham  v.  Ohio  River  R.  Co.,  36  W.  Va, 
588,  14  S.  E.  243,  14  I.  R.  A.  708. 

In  order  to  impose  a  liability  upon  a  street  car  company  the  unlawful 
arrest  must  have  been  brought  about  by  the  ccmductor  or  other  employee 
acting  clearly  within  the  scope  of  his  employment.  Thus  a  street  car  com« 
pany  would  nof  be  liable  for  the  arrest  of  a  passenger  by  a  policeman  called 
Ifj  a  conductor  upon  the  charge  of  riding  without  payment  of  fare,  when 
the  only  authority  the  conductor  had  was  to  eject  a  passenger  who  failed  to 
pay  his  fare.  Little  Rock  Traction  &  E.  Go.  v.  Walker,  64  Ark.  144,  45  S.  W. 
57,  40  L.  R.  A.  473.  This  is  in  recognition  of  the  general  rule  that  common 
carriers  are  responsible  to  passengers  for  torts  committed  by  employees 
acting  within  the  scope  of  their  employment  and  in  connection  with  the 
business  intrusted  to  such  employees.  Gasway  v,  Atlanta,  etc.,  R.  Co.,  68 
Ga.  216. 

In  the  case  of  Lynch  v.  Metropolitan  Eler.  Ry.  Co.,  90  N.  T.  77,  43  Am. 
Hep.  141,  the  plaintiff  purchased  a  ticket  for  a  passage  upon  the  defendanVa 
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about  fifteen  other  passengers  emptied  out  of  these  cars,  plab- 
tiff  proceeded  to  await  the  arrival  of  another  car,  being  still 
about  three-quarters  of  a  mile  from  his  destination.  The  first 
car  to  arrive,  in  response  to  a  signal,  slackened  speed,  but  with- 
out stopping,  and  some  one  of  the  waiting  passengers  threw  a 
handful  of  pebbles  against  the  window;  and  as  another  car  a^ 
rived  five  minutes  later,  some  man  in  the  crowd,  a  stranger  to 
plaintiff,  saying,  "  This  car  will  stop,"  picked  up  a  roc^,  and 
as  the  car  was  about  to  pass  as  the  preceding  one  had,  threw  it 
through  a  car  window,  whereupon  the  motorman  stopped  the 
car,  and  the  group  of  passengers  got  on  board,  and  as  plaintiff 
was  about  to  enter  the  motorman  and  conductor  accused  him  of 
being  the  man  who  threw  the  stone.  He  denied  the  charge,  and 
pointed  out  a  man  going  down  the  street  as  the  responsible  party. 
XJltimately  they  permitted  him  to  get  on  the  car,  stating  they 
would  have  him  arrested  at  Newstead  avenue,  where  they  sent 
for  a  policenuan,  and  put  him  under  arrest,  and  the  officer,  accom- 
panied by  one  or  more  of  defendant's  employees,  took  him  to  the 
Grand  avenue  police  station,  where  he  was  searched,  a  charge  of 
disturbing  the  peace  lodged  against  him,  and  after  detention 
there  less  than  an  hour  he  gave  bond  and  was  released.  On  the 
20th  of  March,  1902,  plaintiff  was  arraigned,  tried,  and  found 

elevated  railway  and  entered  one  of  its  cars;  before  reaching  his  destination 
he  lost  his  ticket,  and  when  he  attempted  to  pass  through  the  gate  from  the 
station  platform  he  was  stopped  by  the  gatekeeper  and  told  that  he  could  not 
pass  until  he  produced  a  ticket  or  paid  his  fare;  he  stated  the  facts  of  hi* 
purchase  of  a  ticket  and  its  loss^  and  insisted  in  passing  out,  but  he  was 
pushed  back  by  the  gatekeeper,  who  sent  for  a  police  officer  and  ordered  bis 
arrest;  he  was  arrested,  taken  to  the  police  station,  where  the  gatekeeper 
made  a  complaint  against  him,  and  he  was  locked  up  over  night.  In  the 
morning  the  plaintiff  was  examined  before  a  police  magistrate  and  discharged; 
the  railway  company  had  given  orders  to  its  gatekeepers  not  to  let  passengers 
pass  out  until  they  either  paid  their  fares  or  showed  tickets;  it  was  bdd 
in  an  action  for  false  imprisonment  that  the  detention  was  imlawful,  that 
the  defendant  was  responsible  for  the  acts  of  the  gatekeeper,  and  tiiat  the 
plaintiff  was  entitled  to  recover.  See  also  Rown  r.  Christopher  &  Tenth  St 
R.  Co.,  34  Hun  (N.  Y.),  471,  where  it  was  held  that  the  act  of  a  street 
car  driver  in  delivering  a  passenger  over  to  a  policeman  on  the  ground  that 
he  had  not  paid  his  fare  is  an  act  for  which  the  company  can  be  held  liable 
by  the  passenger  if  in  fact  he  had  paid  his  fare. 
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not  guilty,  in  the  Second  District  Police  Court  of  the  city  of 
St.  Louis,  of  the  charge  of  disturbing  the  peace. 

Stripped  of  matters  in  aggravation,  consisting  of  grossly  abusive 
conduct  toward  him  on  part  of  defendant's  servants  while  plain- 
tiff was  detained  by  them  pending  the  arrival  of  the  officer,  and 
somewhat  abridged,  the  foregoing  narrative  presents  a  fair  state- 
ment of  the  transaction  from  which  this  action  for  damages  for 
malicious  prosecution  emanated,  and  the  plaintiff's  narrative  of 
which  was  fully  established  in  all  important  details  by  the  cor- 
roborative testimony  of  disinterested  witnesses.  Defendant 
offered  no  testimony,  and  a  jury  returned  a  verdict  in  favor  of 
plaintiff  for  actual  damages  in  the  sum  of  $1,500  and  exemplary 
damages  in  the  amount  of  $1,000.  Defendant's  motion  for  new 
trial  was  sustained,  the  court  assigning  as  reasons  the  admission 
of  irrelevant  and  immaterial  testimony,  the  giving  of  improper 
instructions,  and  the  excessive  verdict. 

The  rule  of  law  in  Missouri  has  been  announced  with  weari- 
some repetition  that  the  function  or  duty  of  granting  a  new  trial 
reets  peculiarly  and  specially  within  the  sound  discretion  of  the 
trial  court,  and  unless  it  is  manifest  and  apparent  that  its  judi- 
cial discretion  has  been  abused,  or  that  injustice  has  been  done, 
its  ruling  in  that  regard  will  not  be  disturbed  by  an  appellate 
court.  Kuenzel  v.  Stevens,  156  Mo.  280,  66  S.  W.  1076 ;  Chou- 
quette  v.  Railroad  Co.,  162  Mo.  257,  53  S.  W.  897;  Lee  v- 
Geo.  Knapp  &  Co.,  137  Mo.  385,  38  S.  W.  1107;  Parker  v.  Cos- 
iingham,  130  Mo.  348,  32  S.  W.  487;  Bank  v.  Wood,  124  Ma 
72,  27  S.  W.  654;  Hevntt  v.  Steele,  118  Mo.  463,  24  S.  W.  440; 
McCullough  v.  Insurance  Co.,  113  Mo.  606,  21  S.  W.  207;  Pice 
V.  Evans,  49  Mo.  396 ;  Reid  v.  Insurance  Co.,  58  Mo.  425 :  Wood- 
folk  V.  Tate,  26  Mo.  597;  Mason  v.  Onan,  67  Mo.  App.  290; 
Powell  V.  Railway  Co.,  59  Mo.  App.  835 ;  Ensor  v.  Smith,  57 
Mo.  App.  584;  Longdon  v.  Kelly,  51  Mo.  App.  572.  Circuit 
Courts  are  vested  not  only  with  the  authority,  but  are  charged 
with  the  duty,  to  supervise  the  verdicts  of  juries,  and  to  grant 
new  trials,  if,  in  their  judgment,  the  verdict  is  improper,  or  not 
sustained  by  the  evidence.  Bank  v.  Wood  and  Reid  v.  Insurance 
Cq.,  supra.  The  testimony  offered  strongly  tended  to  establish 
that  plaintiff,  a  peaceable,  law-abiding  citizen  of  high  character, 
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without  cause  for  suspicion,  was  unjustly  denounced,  and  subse- 
quently prosecuted,  by  defendant's  servants,  upon  the  charge  of 
disturbing  the  peace,  and  his  detention  by  them  prior  to  arrest 
by  the  officer  was  attended  by  rough,  insulting,  and  offensiTe 
conduct  on  their  part  toward  him,  wholly  unprovoked,  and  whidi 
defendant  made  no  effort  to  palliate,  justify,  or  explain,  and  ap- 
pears to  have  continued  the  perpetrators  in  its  employ  at  the 
time  of  the  trial  of  this  cause.  Assuming  the  verity  of  the 
evidence  on  behalf  of  plaintiff  —  which,  as  stated,  defendant  did 
not  seek  to  deny  —  the  plaintiff  was  entitled  to  liberal  and  full 
redress  for  the  wrong  done  him,  and  the  testimony  autbOTixed 
punitive  damages  as  well  as  actual  damages;  but  we  cannot  es- 
cape the  oanclusion  that  the  jury  permitted  the  sympathy  aroused 
for  plaintiff  to  outweigh  its  judgment  in  the  return  of  a  verdict 
for  $1,600  actual  damages  and  $1,000  exemplary  damages.  This 
court  has  quite  recently  had  occasion  to  review  actions  for  mali- 
cious prosecution.  In  the  one,  a  verdict  of  $2,000,  equally  di- 
vided by  the  jury  as  punative  and  actual  damages,  was  condenmed 
as  excessive  and  appearing  vindictive,  and  $1,000  adjudged  full 
compensation  to  plaintiff  for  the  actual  damages  suffered  by  him 
and  sufficient  punishment  of  defendant  for  the  wr(mg  committed. 
Ruth  V.  Transit  Co.  (Mo.  App.),  71  S.  W.  1068.  In  the  other 
case  a  total  finding  of  $2,000  was  made,  of  which  $375  was  as- 
sessed as  the  punitive  portion.  This  court  required  a  remittitur 
of  the  excess  of  $960  over  $600  upon  the  finding  on  the  second 
count,  stating  that  the  latter  sum  would  be  adequate  compensa- 
tion for  all  the  injury  sustained.  While  the  case  under  considera- 
tion appears  to  be  distinguished  from  the  above  cases  by  circum- 
stances of  weightier  aggravation  inflicting  more  serious  wrong  on 
the  plaintiff,  yet  we  cannot  dissent  from  the  opinion  of  the  Cir- 
cuit Court  that  the  verdict  was  excessive,  and  the  Circuit  Court 
performed  its  duty  in  setting  it  aside. 
Judgment  affirmed.     All  concur. 
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Eube  V.  8t  Louis  Transit  Co. 
(MiBsouri  — Court  of  Appeals,  St.  Lonii.) 

1.  IirJTTBT  TO  Child  Fallino  while  CBossnio  TBiLCK.i^The  plaintiff,  a 
child  of  six  years  of  age,  while  oroesing  the  tracks  of  the  defendant 
■tumbled  and  fell,  and  one  of  the  defendant's  cars  struck  him,  causing 
the  injury  complained  of.  It  was  held  that  the  fall  of  the  plaintiff  on 
the  tracks  of  the  defendant  was  not  necessarily  the  proximate  cause  of 
the  accident.  If  the  defendant  was  negligent  in  not  using  due  care  to 
aToid  the  accident,  it  will  be  liable  for  the  resulting  injury  if  the  in- 
jured party  himself  was  not  guilty  of  negligence  contributing  to  the 
aeddeot. 

S.  Dbqbb  of  Cabb  to  Avoid  Injubt  to  Childbsn. —  The  vigilance  and  ac- 
tivity obligatory  upon  a  street  railway  company's  servants  to  avoid 
injury  to  children  are  the  same  in  degree  as  rest  on  them  generally 
to  avoid  harm  to  persons  in  city  streets;  that  is,  ordinary  vigilance  and 
activity,  not  extraordinaiy.  While  less  care  for  their  own  safety  is 
exacted  of  young  children  than  of  individuals  of  full  capacity,  the  gen« 
cral  rule  for  measuring  the  care  to  be  observed  by  others  in  such  in- 
stances is  not  raised  in  favor  of  children. 

9.  KirowiXDGB  OF  Facts  ab  AFffscnNO  Deobkb  of  Cabe. —  The  degree  of  care 
required  of  street  railway  employees  to  avoid  injuries  to  pedestrians  in 
streets  is  such  care  as  men  of  common  prudence  take  when  confronted 
by  similar  situations  and  conditions;  not  what  men  of  extreme  pru- 
dence might  take.  The  precautions  which  a  man  of  ordinary  prudence 
will  take  to  prevent  an  accident  depends  on  his  knowledge  of  the  facts 
suggesting  the  probability  of  an  accident  ensuing,  unless  means  ars 
adopted  to  avert  it.  If  a  motorman  knows  a  street  crossing  will  be 
thronged  with  school  children  at  a  certain  hour  of  the  day,  that  fact 

1.  As  to  fall  of  child  in  attempting  to  cross  track  constituting  proximate 
cause  of  collision,  see  Sciurba  v.  Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  78% 
87  App.  Div.  (N.  T.)  614,  84  N.  Y.  Supp.  86.  For  other  cases  reported  in  this 
series  pertaining  to  the  negligence  of  street  railway  companies  in  causing 
injuries  to  children  upon  tracks,  see  cases  cited  in  note  to  Jett  r.  Central 
Elec.  Ry.  Co.,  ante,  p.  513.  As  to  degree  of  care  and  diligence  to  be  exercised 
in  avoiding  injuiy  to  children  upon  tracks,  see  San  Antonio  St.  Ry.  Co.  v, 
Mechler,  6  Am.  Electl.  Cas.  586,  87  Tex.  628,  30  S.  W.  899.  See  also  in  this 
volume,  McDonald  v.  Metropolitan  St.  Ry.  Co.,  2  St.  Ry.  Rep.  788,  93  App.  Div. 
(N.  Y.)  238,  87  N.  Y.  Supp.  699;  Forrestal  v.  Milwaukee  Elec.  Ry.  Co.,  2 
St  Ry.  Rep.  968,  (Wis.)  97  N.  W.  182;  North  Chicago  St.  Ry.  Co.  v.  Johnson, 
2  St.  Ry.  Rep.  82,  (111.)  68  N.  E.  463.  As  to  duty  generally  of  motormen 
to  avoid  collision  with  persons  or  vehicles  upon  or  near  trades,  see  note  to 
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shouM  warn  him  of  the  danger  of  an  accident,  if  he  mores  over  tha 
crossing  at  that  hour  without  having  his  car  under  control;  and  if  a 
child  is  injured  by  his  running  over  the  crossing  at  a  high  speed  at 
the  given  hour,  a  question  of  fact  arises  as  to  whether  he  was  nef^igent. 

Appeal  by  defendant  from  judgment  for  plaintiff.     Decided  December   15, 
1903.    Reported  (Mo.  App.)  78  S.  W.  55. 

Statement  of  facts  by  Goods,  J. 

Plaintiff  is  a  minor  child,  and  was  not  quite  seven  years  old  when  he  re* 
ceived  the  injury  which  is  the  basis  of  this  action.  He  was  a  student  at 
the  Ashland  School  in  St.  Louis,  which  is  situate  on  the  east  side  of  New- 
stead  avenue  at  the  comer  of  Sacramento.  About  800  children  of  ages  rang- 
ing from  six  to  fifteen  years  attended  that  school.  It  was  the  cu8t<mi  to 
have  a  policeman  stationed  at  the  locality  at  dismissal  hours  in  order  to 
protect  the  children  from  injury  by,  street  cars  while  crossing  Newstead 
avenue,  on  which  there  are  tracks.  On  the  day  the  accident  happened  to 
plaintiff  the  police  officer  had  been  temporarily  withdrawn  from  that  station 
on  account  of  an  accident  at  the  fair  grounds.  The  boy  Nicholas  Kube  was 
dismissed,  along  with  a  crowd  of  his  school  fellows,  about  half-past  3  o*clodc 
in  the  afternoon,  and  the  children  hastened,  as  was  their  wont,  in  various 
directions;  many  of  them,  among  whom  was  the  plaintiff,  crossing  the  street 
to  the  west  side  on  the  way  to  their  homes.  Plaintiff,  while  crossing  the 
street,  stumbled  or  fell  on  the  track,  and  was  struck  by  a  car.  But  two 
persons  besides  the  car  crew,  who  were  not  called  to  testify,  were  eyewit- 
nesses of  the  accident,  and  they  were  school  children.  One  of  them  — 
Cecelia  Spindler  —  told  it  as  follows:  "Q.  When  was  the  accident T  A 
The  7th  of  January,  and  I  was  just  coming  out  of  my  room  when  I  seen  the 
little  boy —  Q.  What  time  in  the  afternoon?  A.  About  after  3  o'clock; 
just  when  school  was  letting  out.  Q.  What  room  are  you  in?  A.  I  am  in 
6.  Q.  What  floor  is  that  onT  A.  Third  floor.  Q.  Where  did  you  flrst 
notice  Kube,  this  little  boy,  when  you  came  out  of  school?  A.  I  was  gCHng 
straight  home,  and  he  was  nmning —  Q.  Where?  A.  He  was  running 
across  the  tracks.  Then  he  just  stumbled  on  the  tracks,  and  hardly  couldnt 
get  up  —  the  car  was  coming  at  such  awful  speed  —  he  couldn't  get  up,  and 
the  car  run  over  him.  Q.  Was  the  car  coming  fast  or  slow?  A.  Fast.  Q. 
Did  the  motorman  ring  the  bell?  A.  He  rang  the  bell  when  he  was  right 
near  him.  Q.  How  close  to  the  boy  when  he  rang  the  bell?  A.  About  six 
feet.  Q.  Did  he  ring  the  bell  before  that,  that  you  heard?  A.  No,  sir;  I 
didn't  hear  him  ring  the  bell.  Just  when  he  was  trying  to  get  by  I  heard  the 
bell.  Q.  What  became  of  the  boy?  Where  did  the  car  hit  him?  A.  First  it 
hit  him  in  the  leg;  then  he  took  a  somersault;  and  when  the  car  ran  over 
him  I  seen  him  lying  in  the  street  there.  •  •  *  Q.  Where  was  he  when 
you  first  saw  him?  A.  He  was  right  crossing  the  street.  Q.  Which  side  of 
Sacramento,  north  or  south?  A.  I  think  it  was  north.  Q.  North  side  of  the 
street?    A.  Yes,  sir.    Q.  From  the  east  over  toward  the  west  side?    A.  Yes,  sir. 
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Q.  Waa  he  in  the  street  when  you  first  saw  him?  A.  Yes,  sir;  he  was  in  the 
street,  and  he  was  running.  Then  he  stumbled.  Q.  Was  he  running  after 
anybody?  A.  I  don't  know  if  he  was  running  after  anybody.  Q.  Was  any- 
body running  after  him?  A.  I  don*t  know  whether  anybody  was  running 
after  him.  Q.  As  he  ran  across  the  street,  you  saw  the  car  coming?  A.  Yes, 
sir.  Q.  You  say  he  fell  down?  A.  He  fell  down.  Q.  Where  did  he  fall? 
A  On  the  car  track.  Q.  Right  in  the  middle  of  the  car  track?  A.  Yes,  sir, 
Q.  What  part  of  the  ear  hit  him?  A.  The  fender  hit  him  first.  Q.  Wher« 
was  he  lying  after  the  car  struck  him?  A.  In  the  middle  of  the  track.  Q. 
So  the  car  must  have  run  over  him?  A.  Yes,  sir.  Q.  Right  square  over 
him?  A.  Yes,  sir.  Q.  Sure  about  that?  A.  Yes,  sir.  Q.  How  far  away 
were  you?  A.  I  was  about  half  a  block  away.  I  was  standing  at  the  crossing 
when  it  happened."  Willie  Vougt  testified:  "Q.  Were  you  at  school  the 
day  this  little  Kube  boy  got  hurt?  A.  Yes,  sir.  Q.  How  long  have  you 
known  this  little  Kube  boy?  A.  About  a  month.  Q.  A  month  before  the 
aeddent?  A.  Yes,  sir.  Q.  Did  you  see  him,  on  the  day  he  was  hurt,  coming 
out  of  school?  A.  Yes,  sir.  Q.  Did  you  see  the  car  that  struck  him?  A. 
Yes,  sir.  Q.  Tell  the  jury  just  what  you  saw  there.  Where  was  the  boy 
when  you  came  out  of  the  school?  A.  He  was  running  across  the  street, 
and  he  stumbled,  and  the  car  came,  and  he  rang  the  bell,  but  he  couldn't 
get  up  in  time  and  the  car  hit  him.  Q.  How  far  was  the  car  away  from  the 
boy  when  the  motorman  rang  the  bell  ?  A.  About  eight  feet.  Q.  About  eight 
feet  away?  A.  Yes,  sir.  Q.  Did  you  hear  him  ring  the  bell  before  that?  A. 
No,  sir.  Q.  Was  the  car  running  fast  or  slow?  A.  Fast.  Q.  Where  did  the 
car  hit  this  little  fellow?  A.  Hit  him  on  the  leg  first?  Q.  Where  did  it 
hit  him  next?  A.  He  went  under  the  car,  and  I  didn't  see  him  after  that. 
*  *  *  Q.  Which  crossing  was  he  on,  north  or  south  crossing?  A.  He 
was  on  the  south  crossing.  Q.  On  the  south  crossing?  A.  Yes,  sir.  Q.  And 
he  was  running  from  the  east  over  to  the  west  side  of  the  street?  A.  Yes, 
sir.  Q.  Did  he  fall  before  the  car  struck  him  or  afterward?  A.  He  fell  before 
the  car  struck  him.    Q.  Fell  on  the  tracks?    A.  Yes,  sir." 

For  the  plaintiff  the  court  instructed  that  the  law  required  persons  situ- 
ated as  Nicholas  Kube  was  when  and  before  the  accident  happened  to  exer- 
cise ordinary  caution  to  avoid  injury  to  themselves,  and  that  the  absence 
of  such  caution  constituted  negligence;  but  that  in  determining  whether 
plaintiff  was  exercising  such  caution  the  jury  should  take  into  consideration 
his  age  and  capacity;  that  if,  in  going  on  defendant's  track,  plaintiff  was 
using  the  degree  of  care  which,  according  to  the  ordinary  experience  of  man- 
kind, is  to  be  expected  of  one  of  his  capacity,  he  was  not  guilty  of  negli- 
gence. Further,  that  the  law  required  the  defendant  company's  servants  to 
be  watchful  to  see  that  the  way  was  clear  in  the  direction  in  which  a  car  was 
going,  and  that  where  they  had  reason  to  anticipate  the  sudden  and  unex- 
pected appearance  of  children  on  or  approaching  the  track  they  should  so 
manage  the  brakes  and  controller  of  the  car  as  to  be  able  to  stop  quickly 
and  readily,  if  necessary;  that  if,  under  all  the  circumstances  detailed  in  the 
€fvidence,  the  jury  found  there  was  reason  to  anticipate  the  sudden  and 


Digitized  by  VjOOQ IC 


600  Stbbbt  Ra.ii- way  Reports.  [  Voi«  2 

unexpected  appearance  of  children  on  the  track  at  the  intersection  of  Kew- 
Btead  and  Sacramento  aTenues,  and  that  the  defendant's  senrants  in  eliAi^a 
of  the  car  were  not  so  managing  its  controller  and  brakes  as  to  bo  able  to 
stop  quickly  should  occasion  require,  and  further  found  the  injuries  boa- 
tained  by  plaintiff  were  caused  by  the  failure  of  defendant's  servants  to  so 
manage  said  controller  and  brakes^  their  verdict  should  be  for  the  plaintiiT, 
unless  they  found  the  plaintiff  himself  was  not  using  the  degree  of  care  to  te 
expected  of  a  boy  of  his  age  and  capacity  in  the  circumstances  shown. 

For  the  defendant  the  court  instructed  substantially  as  follows:     Tha^  tbo 
burden  was  on  the  plaintiff  to  establish  by  the  greater  weight  of  eTid^aoo 
that  the  agents  or  servants  in  charge  of  the  car  were  guilty  of  mtmrn  met  of 
negligence  or  want  of  ordinary  care  which  was  the  direct,  proximata, 
efficient  cause  of  the  injury,  and,  unless  plaintiff  had  so  proven,  he  iras 
entitled  to  recover.    That  the  mere  fact  of  the  accident  was  no  evideaoe  of 
negligence  in  itself,  but,  to  find  for  the  plaintiff,  the  jury  must  find  tliat  at 
the  time  of  his  injury  defendant's  servants  were  guilty  of  some  want   of 
ordinary  care;  that  is  to  say,  of  doing  some  act  which  would  not  have  been 
done  by  an  ordinarily  careful  person  in  similar  circumstances,  or  omittia^ 
some  act  that  would  not  have  been  omitted  by  such  a  person  in  the  Gircam- 
stances.    lliat,  in  order  for  the  plaintiff  to  recover  on  account  of  the  speed 
of  the  defendant's  car,  the  jury  must  find  it  was  being  run  at  a  speed  -whiek 
was  negligent  under  the  circumstances;  or,  in  other  words,  at  such  a  speed  aa 
a  reasonably  careful  and  prudent  motorman  would  not  have  tolerated;   and 
unless  they  so  found  plaintiff  could  not  recover  on  the  ground  of  exeeasiTo 
speed.    That,  in  order  to  find  for  the  plaintiff  on  the  theory  that  the  defend* 
ant's  motorman,  by  the  exercise  of  ordinary  care,  would  have  seen  the  plain- 
tiff in  time  to  stop  his  car  and  avoid  a  collision,  the  jury  must  find  p^^^ntlff 
was  in  a  position  of  peril  on  or  near  defendant's  track  when  the  car  ^waa  a 
sufficient  distance  away  for  the  motorman,  by  the  exercise  of  ordinary  care, 
to  have  stopped  or  checked  the  car  before  it  reached  plaintiff.    Tha^  the 
defendant  was  not  required  to  sound  the  car  gong  at  all  times,  and,  in  order 
to  find  for  the  plaintiff  on  account  of  failure,  if  failure  there  was,  to  aoond 
the  gong,  the  jury  must  find  that  an  ordinarily  careful  motorman,  situate 
as  defendant's  motorman  was,  would  have  sounded  the  gong  on  approaobinff 
Sacramento  avenue.    That,  if  they  did  so  find,  they  could  not  return  a  Ter- 
diet  for  the  plaintiff  for  failure  to  sound  the  gong,  unless  they  further  found 
that  such  failure  was  a  direct  and  proximate  cause  of  plaintiff's  injury.  ThsCt» 
If  the  jury  found  from  the  evidence  that  plaintiff  ran  in  front  of  defoidant's 
car  without  warning,  and  under  such  circumstances  as  to  make  it  impoeaible 
to  stop  the  car  and  avoid  a  collision  after  the  motorman  saw,  or  by  the  eocer- 
cise  of  ordinary  care  might  have  seen,  plaintiff  was  about  to  place  himself  in 
contact  with  the  car,  the  verdict  must  be  for  the  defendant.    That  the  ab* 
sence  of  a  policeman  from  the  place  could  not  make  the  defendant  liable. 
That  if  the  jury  found  the  plaintiff  failed  to  exercise  the  caution  in  caring 
for  himself  usually  exercised  by  persons  of  his  age,  experience,  and  intelU> 
gence  in  respect  to  placing  himself  in  danger,  at  a  time  when  it  was  impoe* 
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aible  for  the  motorman  to  avoid  injuring  him  hy  the  ezeroiie  of  ordinary  care, 
plaintiff  was  not  entitled  to  reeoTer. 

A  peremptory  instruction  requested  by  the  defendant  was  refused,  as  were 
others  to  the  effect  that  there  was  no  eyidence  to  show  the  plaintiff  was  in  a 
poeition  of  peril  for  a  suiBcient  length  of  time  for  the  motorman  to  have 
averted  the  collision  by  the  exercise  of  ordinary  care,  that  there  was  no  evi- 
dence that  the  car  was  run  at  a  negligent  or  careless  rate  of  speed,  no  evi- 
denee  that  defendant  failed  to  sound  tiie  gong,  and  that  the  jury  could  not 
find  for  the  plaintiff  on  those  grounds. 

A  verdict  for  $1,000  was  returned  in  favor  of  the  plaintiff.  Judgment  was 
entered  accordingly,  and  defendant  appealed. 

Jones,  Jones  £  Eocker,  for  appellant 

Jos.  A.  Wright,  for  respondent. 

Opinion  by  Goons,  J. 

The  point  pressed  on  our  attention  is  that  on  the  whole  evi- 
dence a  nonsuit  should  have  been  ordered.  The  argument  made 
in  support  of  this  proposition  is  based  on  the  assumption  that 
plaintiff  was  crossing  the  track  far  enough  ahead  of  the  car  to  have 
passed  over  safely  if  he  had  not  fallen ;  hence  the  fall  or  stumble 
was  the  proxinmto  cause  of  the  accident;  not  negligence  on  the 
part  of  the  motorman  in  running  at  too  high  speed,  or  failing 
to  stop  the  car  as  quiddy  as  possible  after  he  discovered  the 
danger  of  running  over  the  boy.  Several  cases  are  cited  in 
support  of  this  point  BarJeley  v.  Railroad  Co.,  96  Mo.  367,  9 
S.  W.  793;  Boland  v.  Railroad  Co.,  36  Mo.  484;  Kennedy  v. 
Railroad  Co.,  43  Mo.  App.  1;  Kline  v.  Traction  Co.  (Pa.),  37 
AtL  622;  Staherum  v.  Railway  Co.  (N.  T.),  60  K  E.  277,  63 
Am.  St  Eep.  698 ;  Fenton  v.  Railway  Co.,  126  K  Y.  626,  26 
N.  K  967.  We  do  not  consider  it  so  absolutely  certain  that 
plaintiff  would  have  crossed  the  track  safely,  if  he  had  not  stum- 
bled, as  to  preclude  the  possibility  of  a  reasonable  inference  to 
the  contrary.  The  testimony  of  the  eyewitnesses  is  consistent 
with  the  theory  that  the  boy  was  struck  on  the  leg  after  he  stum- 
bled, but  before  he  fell  to  the  ground.  One  witness  said  the  car 
first  hit  him  on  the  1^,  then  he  took  a  somersault,  and  when  the 
car  ran  over  him  he  was  lying  in  the  street.  The  other  witnesses 
gave  about  the  same  version,  saying  the  car  hit  him  on  the  leg 
first,  and  he  went  under  the  car.     True,  this  witness  swore  he 
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fell  on  the  tracks  before  the  car  struck  him,  but  the  entire  evi- 
dence allows  the  inference  that  plaintiff  stumbled,  and,  before 
he  could  recover  himself,  was  hit,  and  fell  to  the  ground.  He 
eould  hardly  have  been  thrown  a  soniersault  if  he  was  pros- 
trate when  first  struck.  What  is  controverted  is  the  sufficiency  of 
the  evidence  as  a  whole  to  raise  an  issue  of  fact  for  the  jury's 
decision  as  to  whether  the  plaintiff,  despite  his  stumble  or  fall, 
could  have  been  saved  from  harm  if  the  car  had  been  moving  at 
what  was  a  reasonable  speed,  considering  the  likelihood  of  chil- 
dren being  in  the  street.  If  an  individual,  by  some  involuntaiy 
mischance,  precipitates  a  casualty  resulting  in  injury  to  him- 
self, but  was  exposed  to  danger  of  the  casualty  by  another's  negli- 
gence, the  law  does  not  always  construe  his  own  mischance,  in- 
stead of  the  prior  negligence  of  the  other  party,  to  be  the  proxi- 
mate cause  of  the  injury,  and  shut  him  off  from  damages. 
Whether  the  injured  party  will  be  denied  relief  depends  on 
whether  he  himself  was  guilty  of  negligence  that  proximately 
caused  the  harmful  accident. 

There  are  numerous  negligences  that  only  result  in  mishaps 
because  of  some  incident,  like  the  fall  of  this  boy,  but  in  which 
the  negligence  itself,  and  not  the  mishap  which  made  it  pot^it 
to  do  harm,  was  the  proximate  cause  of  the  harm.  In  Lore  v. 
Manufacturing  Co.,  160  Mo.  608,  61  S.  W.  678,  the  plaintiff,  a  girl 
of  sixteen,  slipped  on  the  greasy  floor  of  a  factory,  and  as  she 
fell  thrust  her  arm  into  some  insufficiently  guarded  cogwheels  and 
gearing  machinery,  whereby  it  was  crushed.  The  negligence  of 
the  defendant  consisted  in  working  the  machinery  without  having 
the  guards  in  good  repair,  as  the  statute  required  it  to  have. 
The  contention  was  advanced  that  the  girl  assumed  the  risk  of 
slipping  on  the  floor,  and  could  not  recover;  for,  although  the 
machinery  was  unguarded,  she  would  not  have  been  hurt  but  for 
her  fall.  In  dealing  with  this  contention  the  Supreme  CSourt  said 
the  slipping  was  not  the  sole  cause  of  the  injury;  which  would  not 
and  could  not  have  happened  but  for  another  cause  —  the  insuffi- 
cient guard  around  the  gearing;  and  that>  as  plaintiff  was  in  the 
exercise  of  ordinary  care  at  the  time  she  accidentally  slipped,  and 
would  not  have  been  hurt  except  for  the  unguarded  machinery, 
she  had  a  good  case.     A  similar  instance  was  Mustek  v.  DM 
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Packing  Co.,  68  Mo.  App.  322.  The  plaintiff  therein  slipped 
on  a  piece  of  ice,  or  slippery  floor,  and  was  thereby  caused  to 
fall  into  a  vat  of  hot  water  negligently  left  uncovered.  The  de- 
fendant complained  of  error  because  the  court  had  refused  an 
instruction  that,  if  the  plaintiff  was  injured  by  slipping,  there 
could  be  no  recovery,  as  to  which  the  court  said: 

"  Besides  this,  the  negligence  charged  in  the  petition  was  that  the  defend- 
ant had  maintained  said  vat  in  an  unfinished  and  incomplete  condition,  etc. 
The  facts  embraced  within  the  assumption  of  the  instruction,  if  true,  would 
not  excuse  the  defendant  from  its  liability  to  plaintiff  for  the  injuries  alleged 
to  have  resulted  to  plaintiff  in  consequence  of  the  defendant's  breach  of  dutj. 
It  is  true  that,  if  the  plaintiff  had  not  slipped,  his  limb  would  not  have  been 
plunged  into  the  hot-water  tank.  It  is  equally  true  that,  though  he  slipped, 
the  disaster  would  not  have  overtaken  him  had  not  the  tank  been  uncovered. 
The  slipping  was  not  the  sole  cause  of  the  injury.  The  latter  would  not  have 
occurred  except  for  the  presence  and  coexistence  of  both  causes.  The  cause 
of  the  plaintiff's  slipping  was  altogether  accidental.  If  it  was  the  sole  cause 
of  the  injury,  the  defendant  is  not  liable.  But  the  injury  .would  not  have  re- 
sulted had  not  another  cause  combined  with  the  accidental  cause.  If  the 
plaintiff  was  in  the  exercise  of  ordinary  care  and  prudence  at  the  time  he 
slipped,  and  the  injury  is  attributable  to  the  absence  of  the  cover  over  the 
tank,  together  with  the  slipping,  then  the  plaintiff  should  recover.  If  the 
direct  and  proximate  cause  of  the  injury  was  the  uncovered  and  improtected 
condition  of  the  tank,  then  plaintiff  would  be  entitled  to  recover  though  the 
slipping  of  the  plaintiff  contributed  to  the  injury." 

The  cases  dealing  with  accidents  to  children  on  car  tracks 
which  we  have  cited  from  the  defendant's  brief  are  unlike  this 
one,  since  the  several  casualties  which  gave  rise  to  them  occurred 
at  points  on  streets  where  the  carmen  had  no  reason  to  antici- 
pate the  presence  of  a  crowd  of  children,  and,  therefore,  no  reason 
to  run  their  cars  at  less  than  the  speed  permissible  elsewhere.  In 
some  of  them  the  injured  child  had  fallen  on  the  track  before  the 
car  reached  it;  but,  whether  that  happened  or  not,  the  decision 
exonerating  the  railway  company  was  based  in  every  instance  on 
testimony  proving  the  child  darted  suddenly  on  the  track  when 
a  car  was  approaching  at  considerable  speed,  and  so  near  that  it 
could  not  be  stopped  before  reaching  the  victim.  The  vigilance 
and  activity  obligatory  on  the  defendant's  servants  to  avoid  hurt- 
ing the  plaintiff  were  the  same  in  degree  as  rest  on  it  generally 
to  avoid  harm  to  persons  in  city  streets;  that  is,  ordinary  vigi- 
lance and  activity,  not  extraordinary.     Although  less  care  for 
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their  own.  safety  is  exacted  of  young  childr^  than  of  indiTidntli 
of  full  capacity,  the  general  rule  for  measuring  the  oan  to  be 
observed  by  others  in  such  instances  is  not  raised  in  faTor  of 
children.  Stanley  v.  Railroad  Co.,  114  Mo.  606,  21  8.  W.  888. 
But,  while  only  ordinary  care  must  be  taken  by  the  servants  of 
railway  companies  to  avoid  hurting  pedestrians  in  streets,  whether 
the  pedestrians  be  children  or  adults,  greater  precautioiis  an 
necessary  in  order  to  fulfill  the  rule  in  some  instances  than  in 
others.  The  obligation  imposed  by  the  law  is  to  take  the  cars 
that  men  of  common  prudence  take  when  confronted  by  similar 
situations  and  conditions;  not  what  men  of  estreme  prudence 
might  take.  Frick  v.  Railway  Co.,  76  Ma  696.  What  preoau- 
tiona  a  man  of  ordinary  prudence  will  take  to  prevent  a  catas- 
trophe depends  on  his  knowledge  of  facts  which  suggest  the  proba- 
bility of  a  catastrophe  ensuing  unless  means  are  adopted  to  avert 
it,  and  suggest,  therefore,  as  well  the  adoption  of  such  means. 
Bowen  v.  Railway  Co.,  96  Mo.  268,  8  S.  W.  230 ;  Quirk  v.  Batl- 
wcuy  Co.,  126  Ma  279,  28  S.  W.  1080;  King  v.  Oil  Co.,  81  Mo. 
App.  155;  Conrad  Orocer  Co.  v.  Railway  Co.,  89  Ma  App,  391. 
In  Frick  v.  Railway  Co.,  supra,  it  was  held  that,  although  a  rail- 
way company  is  bound  to  use  ordinary  care,  both  in  the  countiy 
and  in  towns,  to  avoid  hurting  travelers  or  running  over  them, 
greater  pains  are  needed  to  comply  with  that  legal  requirement  in 
towns  than  in  the  country,  because  the  risk  of  such  accidents  is 
greater  on  city  streets  than  on  country  roads.  In  Stanley  v. 
Railway  Co.,  supra,  which  was  an  action  for  the  death  of  a  minor 
child,  the  above  principles  were  declared;  the  Supreme  Court 
saying  of  the  rule  requiring  ordinary  care:  "It  is  one  that 
enables  each  jury  in  each  recurring  case,  to  say,  after  a  carefid 
survey  of  all  the  facts,  whether  a  party  has  used  that  care  that 
an  ordinarily  prudent  person  would  have  used  under  similar  cir- 
cumstances. It  is  one  that  is  susceptible  of  practical  application. 
It  furnishes  the  measure  required  by  the  law,  and  leaves  to  the 
triers  of  the  fact  the  determination  of  the  facts  and  fixing  the 
liability  under  that  rule.  It  is  sufficiently  elastic  to  meet  the 
miost  aggravated  case,  or  one  containing  the  sli^test  negligence.'' 
The  idea  of  notice,  warning,  or  data  of  knowledge  which  will 
enable  one  using  good  judgment  to  anticipate  a  possible  catas- 
trophe deeply  pervades  the  rules  fixing  Ae  responsibility  fof 
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negligent  torts.  Indeed,  one  of  the  oardinal  and  general  rules  of 
the  law  of  negligence  is  that  the  quantum  of  care  to  be  observed 
and  liability  for  its  nonobservance  are  in  proportion  to  the  oppor^ 
tnnity  of  forecasting  danger  and  knowing  the  need  of  obviating 
it.  In  commenting  on  a  case  founded  on  an  injury  to  a  servant 
caused  by  the  defective  handhold  of  a  freight  car,  in  which  the 
evidence  showed  the  defect  was  invisible  to  one  looking  at  the 
handhold,  but  that  it  bore  signs  of  age  and  rust  that  mig}it  have 
warned  the  inspector  of  the  importance  of  thorou^  scrutiny, 
the  Supreme  Court  said : 

"We  eaimot  formulate  anj  rule  of  law  fixing  definitely  the  itandard  of 
ordinary  eare.  Every  attempt  to  do  it  hae  resulted  in  faUure.  What  is 
ordinary  care  in  one  case  might  be  the  grossest  negligence  in  another.  A 
mere  glanoe  at  one  handhold  might  indicate  to  an  ordinary  observer  that  it 
was  safe;  while  on  the  other  hand,  a  glance  might  discover  its  defectiveness; 
and  again  the  conditions  might  be  such  that  ordinary  prudence  would  suggest 
and  require  a  careful  scrutiny." 

Gutridge  v.  Mo.  Pac.  By.  Co.,  106  Mo.  620,  16  S.  W.  948. 
It  is  clear  that,  though  the  varied  facts  of  different  situations 
may  not  alter  the  legal  standard  of  care  required  to  avoid  an  acd- 
dent>  they  often  multiply  the  precautions  that  must  be  observed  to 
ccmiply  with  the  standard ;  that  is,  to  satisfy  the  law.  It  is  olear^ 
toOy  that  warning  or  foreknowledge  plays  an  important  part  in 
fixing  the  responsibility  of  a  person  accused  of  negligently  doing 
mischief.  But  the  warning  which  fastens  liability  if  mischief 
is  not  prevented,  because  it  affords  an  opportunity  to  prevent 
the  mischief,  may  be  received  in  different  ways.  If  the  casualty 
was  due  to  the  collision  of  an  electric  car  with  a  pedestrian,  the 
motorman  may  have  been  warned  by  discerning  the  person  walk- 
ing on  the  track  ahead  of  the  car,  or  about  to  drive  on  it  oblivi- 
ous of  danger,  or  lying  asleep  on  it  In  either  of  those  emergen- 
cies, or  others  which  may  arise,  the  motorman  must  stop  his  car 
before  reaching  the  exposed  i>arty,  if  he  has  time  to  do  so  after 
discovering  the  perilous  position ;  as  has  been  decided  with  weari- 
Mme  repetition.  That  is  equivalent  to  deciding  that  liability 
falls  on  street  railway  companies  if  a  motorman  operating  one  of 
its  cars  neglects  to  get  the  car  under  control  as  soon  as  he  can 
after  he  knows,  or  ought  to  know,  he  must  do  so  to  save  life  or 
limb.    Aldrich  v.  TroMtt  Co.  (Mo.  App.),  74  S.  W.  141.     Now, 
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if  a  carman  knows  a  street  crossing  will  be  thronged  with  school 
children  at  a  certain  hour  of  the  day,  that  fact  ought  to  warn  him 
of  the  danger  of  a  fatality  if  he  moves  over  the  crossing  at  that 
hour  without  having  his  car  under  control ;  and  if  a  child  is  in- 
jured by  his  running  over  the  crossing  at  a  hi^  speed  at  the 
given  hour,  a  question  of  fact  arises  as  to  whether  he  was  negli- 
gent. The  situation  suggests  the  danger,  if  we  may  adopt  the 
language  used  in  Lore  v.  Manufacturing  Co.,  supra.  This  seems 
to  be  the  doctrine  announced  by  the  Supreme  Court  in  Schtnidt  v. 
Railway  Co.,  163  Mo.  645,  63  S.  W.  834,  149  Mo.  269,  50 
S.  W.  921,  73  Am.  St.  Rep.  380  —  which  authority  controls  the 
present  controversy.  Its  reasoning  was  carefully  followed  by  the 
circuit  judge  in  instructing  the  jury  on  the  trial  below,  and  in 
fact  the  main  instruction  given  for  the  plaintiff  is  a  copy  of  one 
approved  in  the  SchmEdt  case.  In  that  action  it  appeared  a  child 
of  the  plaintiff  had  been  killed  by  a  street  car  on  a  certain  cross- 
ing in  St.  Louis  while  the  car  was  running  fast,  at  an  hour  when 
the  crossing  was  usually  filled  with  school  children.  The  Su- 
preme Court  said: 

"  If  the  gripman  had  been  on  the  lookout,  at  this  inetruetion  said  it  was 
Ilia  duty  to  have  been,  he  would  have  seen  those  children  on  the  aidewalk; 
and  if,  as  he  said,  the  buggy  obscured  his  view,  he  ought  reasonably  to  ha?e 
apprehended  that  some  were  likely  or  liable  to  emerge  from  behind  that 
obstruction  when  the  crossing  of  Lemp  avenue  was  reached;  and,  if  he  had 
been  on  the  watch  then,  and  holding  his  train  in  control,  the  probabilities  are 
the  child  would  not  have  been  killed." 

The  operator  of  the  car  which  struck  the  plaintiff  was  ac- 
customed to  that  run,  knew  a  swarm  of  children  poured  into 
Newstead  avenue  and  over  the  crossing  at  the  hour  he  was 
passing,  and  could  see  for  a  long  distance  that  there  was  no 
policeman  on  guard  as  usual.  The  testimony  of  two  eyewitnesses 
bore  sufficiently  on  the  speed  of  the  car  to  warrant  the  inference 
that  it  was  excessive,  the  facts  considered,  since  both  of 
them!  swore  it  was  running  fast,  and  one  that  it  was  running 
"  awful  fast."  This  evidence  made  an  issue  for  the  jury,  and 
precluded  the  nonsuit  of  the  plaintiff.  In  dealing  with  a  similar 
litigation,  the  Supreme  Court  of  Kansas  said :  "  It  would  b^ 
difficult  to  conceive  a  more  reckless  act  than  that  of  driving  street 
cars  at  a  rate  of  twelve  miles  an  hour  into  a  swarm  of  school 
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children  just  as  they  were  leaving  school."  The  speed  of  the  car 
in  this  case  may  not  have  been  that  high,  but  there  was  testimony 
for  the  jury  as  to  whether  or  not  it  was  higher  than  it  ought  to 
have  been  when  the  carmen  knew  little  children  would  be  in  tho 
street,  and  some  of  them  heedless  of  danger. 

The  case  was  well  tried,  the  instructions  given  for  the  defend- 
ant were  liberal,  and  there  was  evidence  for  the  jury  as  to 
whether  the  negligence  of  its  servants  was  the  proximate  cause  of 
the  accident 

Judgment  affirmed. 

Blaih),  p.  J.,  and  Eeybukn,  J.,  concur. 


hinder  v.  St,  Louis  Transit  Co. 
(Missouri  —  Court  of  Appeals,  St.  Louis.) 

1.  CoLiJSioiT  WITH  Vehicle  Cbossino  Tback;  Question  of  Neguobncb  for 

JuET. —  Where  it  appeared  that  the  plaintiff  drove  his  vehicle  acrosa 
the  tracks  of  the  defendant,  from  a  distance  of  twenty-five  feet  from  th& 
track  in  front  of  a  street  car  approaching  at  about  200  feet  distance  at 
the  time,  and  a  collision  occurred  causing  the  plaintiff*s  injuries,  the 
question  as  to  whether  under  such  circumstances  the  plaintiff  was  guilty^ 
of  negligence  in  attempting  the  crossing  was  for  the  jury.i 

2.  IifsnnTcnoN  as  to  Obdinabt  Cabe. —  The  modification  of  an  instruction 

requested  by  the  defendant  that  "by  'ordinary  care'  as  used  in  these 
instructions  is  meant  such  care  as  persons  of  ordinary  prudence  and 
caution  would  exercise  in  the  same  situation  and  imder  like  circum* 
stances "  by  adding  thereto,  **  and  the  failure  to  exercise  such  care  i« 
negligence  in  the  sense  in  which  that  term  is  used  in  these  instructions,** 
is  not  erroneous. 

Afpkai.  by  defendant  from  judgment  for  plaintiff.     Decided  December  15» 
1903.    Reported  (Mo.  App.)  77  S.  W.  997. 

Boyle,  Priest  &  Lehman,  for  appellant 

P.  P.  Mason,  for  respondent. 

Opinion  by  Eeybubn,  J. 

This  action  for  personal  injuries  was  begun  before  a  justice  of 
the  peace  of  the  city  of  St.  Louis,  tried  anew  m  the  Circuit  Court, 
and  from  judgment  for  plaintiff  defendant  has  appealed. 

1.  As  to  driving  on  street  car  track  in  front  of  approaching  car,  see  Roen^ 
feldt  r.  St.  Louis  &  Sub.  Ry.  Co.,  cmte,  p.  562. 
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About  5  o'clock  in  the  afternoon  of  October  1,  1900,  plain- 
tiff, a  physician,  residing  in  East  St  Louis,  was  in  a  bookstore 
on  the  south  side  of  Pine  street  between  Seventh  and  Eighth 
streets.  An  alley  extends  southwardly  from  Pine  street  between 
the  streets  named,  and  the  store  in  question  was  a  door  or  two 
west  of  the  alley.  Plaintiff  emerged  from  the  bookstore,  deposited 
the  books  he  had  purchased  in  his  buggy,  which  was  in  front  of 
the  store,  turned  toward  the  west  with  the  horse  not  hitched. 
As  he  came  out  of  the  store  tie  saw  an  east-bound  car  passing  hia 
vehicle,  and  before  getting  into  the  buggy  he  looked,  and  observed 
further  eastward  a  west-bound  car  approaching  Seventh  street. 
After  placing  the  books  in  his  vehicle,  he  entered  it,  and  started 
the  horse,  with  the  intention  of  crossing  to  the  north  side  of  Pine 
street  and  proceeding  eastwardly.  He  passed  the  south  track  in 
safety,  and  was  partially  across  the  north  track,  when  the  west- 
bound car  he  had  observed  struck  about  the  center  of  the  rear 
wheel  of  the  buggy,  overturning  it,  and  plaintiff,  holding  to  the 
reins,  was  dragged  a  distance,  variously  estimated  by  different 
witnesses,  before  both  conveyances  were  stopped.  There  was  no 
proof  of  the  distance  between  Seventh  and  Eighth  streets,  nor  of 
the  exact  width  of  Pine  street ;  but  appellant  in  argument  insists 
that  the  block  lying  between  the  first-named  thoroughfares  -waa 
an  ordinary  city  block  about  300  feet  in  length,  and  plaintiff 
estimated  that  his  buggy  had  moved  twenty  feet  from  where  it  had 
been  to  the  point  of  collision.  The  negligence  averred  in  the  com- 
plaint was  the  defendant's  agents  and  servants  in  charge  of  the 
colliding  car  propelled  same  at  a  greater  rate  of  speed  than  al- 
lowed by  law  and  the  ordinances  of  the  city,  and  without  giving 
notice  of  its  approach  to  persons  in  front  of  said  car  by  ringing 
the  bell  or  going  or  attempting  to  check  the  speed. 

1.  It  is  urged  that  the  imperative  instruction  asked  at  the 
conclusion  of  the  testimony  on  behalf  of  the  plaintiff  should  have 
been  given,  as  the  plaintiff's  own  testimony  showed  he  was  guilty 
of  such  contributory  negligence  as  barred  his  recovery.  Accept- 
ing, as  we  are  bound  to  do,  the  plaintiff's  statement  for  the  pur- 
pose of  considering  this  instruction,  the  colliding  car  was  about 
200  feet  away,  if  east  of  Seventh  street,  when  he  entered  his 
vehicle,  and  he  had  traversed  about  twenty  feet,  when  the  acci- 
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dent  occurred  by  the  rapid  approach  of  the  car  and  the  neglect 
of  its  motorman  to  check  its  excessive  speed.  The  court,  in 
effect,  is  asked  to  declare  that  to  attempt  to  move  a  buggy  about 
twenty-five  feet  on  a  public  highway,  but  across  two  street  car 
tracks,  on  the  more  distant  one  of  which  a  car  was  seen  drawing 
near  about  200  feet  distant,  imputes  such  contributory  negligence 
to  the  driver  as  to  preclude  recovery  by  him  if  the  car  strikes  his 
vehicle.  Extended  to  its  logical  length,  it  follows  from  defend- 
ants contention  that  it  was  the  legal  duty  of  plaintiff  to  have 
yielded  the  right  of  way  to  and  permitted  the  car  to  pass,  and  that 
a  car  at  a  distance  of  200  feet  is  not  sufficiently  far  away  to  per- 
mit crossing  before  it,  even  in  a  vehicle,  safely,  and  without  being 
chargeable  with  negligence.  As  has  been  frequently  adjudged,  the 
use  of  the  streets  in  a  city  by  the  public,  whether  in  vehicles  or 
on  foot,  and  for  the  operation  of  electric  cars,  is  concurrent,  and 
the  rights  of  the  private  vehicle  and  of  the  electric  car  thereon 
are  equal,  and  each  mode  of  conveyance  must  be  driven  and 
operated  by  those  respectively  in  charge  to  avoid  injury,  and  with 
reasonable  regard  for  the  safety  of  the  other.  The  reciprocal 
rights  and  duties  of  the  citizens  and  of  those  in  charge  of  street 
cars  in  the  common  use  of  public  streets  has  been  clearly  and 
forcibly  defined  in  recent  expressions  of  the  Supreme  Court  of 
this  State : 

"This  dutj  it  just  the  same  fts  between  street  cars- and  a  citizen  as  it  it 
between  any  two  citizens  when  using  a  street.  The  traveling  public  has  no 
right  to  demand  such  rapid  transit  on  streets  of  a  city  as  to  amount  to 
A^ligence  in  the  running  of  the  car.  The  citizen  who  is  not  in  such  a  hurrj» 
but  is  exercising  ordinary  care  while  upon  the  street,  has  rights  that  are 
just  as  sacred  in  the  eye  of  the  law  as  those  of  the  hurrying  crowds  who 
demand  such  rapid  transit;  and  if  a  street  car  company  heeds  the  demands 
of  the  latter  class,  and  thereby  negligently  injures  the  former,  it  must  stand 
the  consequences."    Schafstette  v.  Railroad  Co.,  74  8.  W.  826. 

And  in  an  earlier  case,  approved  in  the  last-quoted  decision : 

"The  sum  of  the  adjudicated  cases  bearing  upon  the  relfitive  rights  and 
duties  of  street  cars  and  citizens  traveling  in  vehicles  drawn  by  horses  or 
other  animals  is  that  both  have  a  right  to  use  the  street,  but  that  neither  has 
an  exclusive  right.  The  operator  of  a  street  car  is  not  necessarily  obliged  to 
•top  the  car  every  time  a  horse  shies  or  scares  at  the  approaching  car, 
but  when  the  operator  of  the  car  sees  that  a  horse  is  frightened  at  the  car 
39 
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it  it  his  duty  to  manage  his  car  in  such  manner  as  a  man  of  ordinary  pra- 
dence  would  do  under  the  same  circumstances,  and  it  is  always  a  question  of 
fact  for  the  jury  whether  such  care  in  the  running  of  the  car  has  been  ob- 
served. This  duty  may  or  may  not  lead  to  the  necessity  for  bringing  the 
car  to  a  full  stop.  The  duty  of  the  company  in  this  regard  is  just  the 
same  as  the  duty  of  one  individual  or  citizen  to  another  when  they  meet  oo 
the  highway  and  the  horse  of  the  one  becomes  frightened  at  the  vehicle  of 
the  other,  or  at  anything  upon  the  vehicle  of  another.  Because  a  street  car 
carries  more  people  than  any  other  kind  of  a  conveyance,  or  because  it  if 
authorized  to  run  more  rapidly  than  a  vehicle  ordinarily  can  be  legally 
driven,  or  because  the  nish  and  restlessness  of  the  age  make  unreasonsble 
demands  for  more  and  more  rapid  transit  along  the  crowded  thoroughfsra 
of  populous  cities,  it  does  not  follow  that  a  street  car  can  be  run  In  di^ 
regard  of  the  rights  of  persons  traveling  by  other  means,  nor  that  a  street 
car  company  is  exempt  from  the  common-law  duty  of  every  one  to  exerdei 
ordinary  care,  nor  that  it  is  only  liable  where  the  agents  act  wantonly,  mali- 
ciously, and  heedlessly."  Gates  r.  Railroad  Co.,  168  Mo.  636,  68  S.  W.  006, 
68  L.  R.  A.  447. 

If  defendant's  motorman  saw,  or  by  the  exercise  of  ordinaiy 
care  could  have  seen,  the  peril  of  plaintiff,  even  though  due  in  a 
measure  to  his  own  negligence,  in  time  to  have  avoided  the  acci- 
dent, plaintiff  was  entitled  to  recover.  In  any  aspect  of  this  case, 
is  was  for  the  jury,  and  not  for  the  court,  to  say  whether  it  was 
negligence  in  a  citizen  in  daylight  to  drive  about  twenty-five  feet 
to  cross,  in  full  view  of  the  motorman,  a  street  car  track  upon 
which  a  oar  was  moving  in  his  direction,  but  about  200  feet 
distant,  although  at  a  rapid  rate  of  speed.  Both  the  plaintiff  and 
the  motorman  of  defendant's  car  were  bound  to  the  exercise  of  dne 
care  to  avoid  the  collision,  and,  as  a  general  rule,  which  party  to 
such  a  catastrophe  was  in  fault  is  a  practical  question  properly 
to  be  relegated  to  the  jury  for  determination. 

2.  The  charge  to  the  jury  was  made  up  of  three  instructions 
for  the  plaintiff,  four  given  by  the  court  of  its  own  motion,  and 
six  at  the  instance  of  defendant;  the  only  instruction  refused, 
other  than  the  demurrer  to  plaintiff's  evidence,  which  defendant 
presses  should  have  been  given,  being  the  definition  of  ordinary 
care  asked  in  the  language  following:  "By  'ordinary  care,'  b^ 
used  in  these  instructions,  is  meant  such  care  as  persons  of  ordi- 
nary pnidence  and  caution  would  exercise  in  the  same  situation, 
and  under  like  circtmistances,"  which  the  court  modified  by  adding 
thereto:  "And  the  failure  to  exercise  such  care  is  negligence  in  ^^ 
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sense  in  which  that  term  is  used  in  these  instructions."  The  legal 
definition  of  negligence  thus  united  to  that  of  ordinary  care  in  the 
form  submitted  by  defendant  did  not  impair  the  instruction,  nor 
prejudice  defendant  in  any  wise;  and  appellant's  strictures  of  other 
instructions  we  feel  do  not  necessitate  discussion.  The  instruc- 
tions presented  in  clear  and  comprehensive  maimer  the  opposing 
theories  of  the  respective  parties,  and  the  finding  of  the  jury 
thereunder  will  not  be  disturbed. 

Judgment  affirmed. 

Bland,  P.  J.,  and  Goode,  J.,  concur. 


OtTier  Cases  in  Missouri  Courts  of  Appeals  Not  Reported  in  Full. 

1.  CoixisiON  WITH  Vehicle;  Duty  to  Look  and  Lisixn;  Excessive  Speed  of 
Cab;  Dutt  of  Motobman  to  Stop  Cab. —  In  the  case  of  Kolb  v.  St. 
Louis  Transit  Co.,  (Mo.  App.)  76  S.  W.  1060  (decided  in  the  Court 
of  Appeals  at  St.  Louis),  it  appeared  that  the  plaintiff,  -who  was 
driving  his  moving  van  heavily  loaded,  stopped  his  team  within  a 
few  feet  of  one  of  the  tracks  of  the  defendant  to  permit  a  car  to  pass 
thereon.  As  soon  as  the  ear  had  passed  he  looked  both  ways,  but 
did  not  see  nor  hear  a  car  approaching,  and  drove  upon  the  defendant's 
other  track.  When  the  front  wheels  of  his  wagon  struck  the  track  he 
heard  the  noise  of  a  car,  and  looking  in  its  direction  saw  it  approaching 
at  a  distance  from  him  of  about  200  feet.  Thinking  that  he  could 
cross  the  tracks  safely  he  whipped  up  his  horses,  but  failed  to  get 
across  in  time  to  avoid  a  collision.  The  rear  wheel  of  his  van  was 
struck,  the  van  was  injured,  one  of  his  horses  was  killed,  and  he  himself 
was  badly  and  permanently  injured.  From  the  plaintiff's  evidence 
it  appeared  that  the  car  was  running  at  a  speed  of  from  fifteen  to 
twenty  miles  an  hour;  that  it  was  from  200  to  250  feet  west  of  the 
crossing  where  the  collision  occurred  when  the  plaintiff's  horses  were  on 
the  track;  and  that  the  car  could  have  been  stopped  or  checked  in  time 
to  have  avoided  the  collision,  but  no  effort  was  made  by  the  motorman 
to  stop  the  car  until  it  was  within  fifteen  or  eighteen  feet  of  the  wagon, 
when  it  was  too  late  to  avoid  the  collision.  On  the  part  of  the  de- 
fendant the  evidence  tended  to  show  that  the  plaintiff  did  not  look 
or  listen  before  going  upon  the  track,  that  the  car  was  traveling  at  a  rate 
of  speed  not  exceeding  eight  miles  an  hour,  that  the  motorman  sounded 
his  gong  from  the  time  he  first  saw  the  plaintiff  approach  the  track, 
and  that  he  did  everything  in  his  power  to  stop  the  car.  The  jury 
awarded  the  plaintiff  damages  in  the  sum  of  $2,500,  from  which  the 
defendant  appealed. 
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It  was  held    (1)    that  under  the  evidence  it  was  for  the  jnrj  t0 
aaj  whether  the  plaintiff  looked  and  did  not  see  the  car  at  the  time  he 
drore  upon  the  track,  or  whether,  without  looking,  he  drove  upon  it; 
(2)    the  plaintiff's  evidence  tended  to  show  that  the  car  was  nmning 
at  a  prohibited  rate  of  speed,  to  wit,  at  from  fifteen  to  twenty  miles 
an  hour;  this  was  negligence  per  ae,  and  the  reasonable  inference  from 
this  evidence,  and  from  the  fact  that  the  car  was  from  200  to  250  feet 
away  when   plaintiff  drove   on  the   track,  is  that,  had  the   car  been 
running  at  a  lawful  rate  of  speed,  plaintiff  would  have  cleared  the 
track  before  the  car  arrived,  and  the  accident  would  not  have  happened; 
{3>)   if,  as  appears  from  the  plaintiff's  evidence,  the  car  was  from  200 
to  250  feet  distant  when  the  plaintiff's  horses  were  on  the  trade,  it 
was  the  duty  of  the  motorman  to  have  seen  the  perilous  situation  of 
the  plaintiff,  and  to  have  stopped  the  car  in  time  to  avoid  the  ooUisioii, 
and  his  omission  to  do  so  was  the  proximate  cause  of  the  injury,  while 
the  act  of  the   plaintiff  in   driving  on  the   track  without   looking  or 
listening   did    not   necessarily   produce    the    injury,    and    was   not   the 
proximate  cause  thereof,  though  the  injury  could  not  have  occurred, 
had  he  not  driven  on  the  track;   according  to  the  plaintiff's  evidence 
the  motorman  had  the  last  fair  chance  of  avoiding  the  injury  and  if 
not  excused  by  the  prior  negligence  of  the  plaintiff;   (4)  an  instruction 
which  required  the  motorman  in  charge  of  the  car  to  keep  a  vigilant 
watch   for   other  vehicles,   and  on   the   first  appearance  of   danger  to 
stop  or  check  his  car  in  the  shortest  time  and  space  practicable,  was 
not  erroneous  as  requiring  too  high  a  degree  of  care.     The  judgment 
in  favor  of  the  plaintiff  was  affirmed. 
2.  Collision  with  Vehicle  Driven  Along  Tback;  Duty  of  Motobman  to 
Avoid  Collision;  Neolioence  or  Driver  of  Vehicle  not  Imputabu 
To  Plaintiff  Riding  with  Him.i — In  the  case  of  Baxter  r.  St.  Louis 
Transit   Co.    (Mo.   App.),   78   S.  W.   70,   the  plaintiff  sued   to  recover 
damages    for    injuries    to    his    son    caused    by    the    negligence    of  the 
defendant    company's    servants    in    the   management   and   operation  of 
one  of  its  street  cars.     The  plaintiff's  son  was  in  the  employ  of  an  ice 
dealer.     It  was  his  duty  to  ride  upon  the  ice  wagon  and  carry  ice 
from  the  wagon  to  such  houses  as  the  driver  of  the  wagon  should  direct. 
The  ice  wagon  was  being  driven  near  the  north  rail  of  the  north  track 
on   the  street   where  the   collision  occurred,   and   a   car   running  west 
on  the  north  track  struck  the  hub  of  the  rear  wheel  of  the  wagon 
with  such  force  as  to  throw  the  boy  and  the  driver  into  the  street. 
The  boy  fell  in  front  of  the  wagon  and  one  of  its  wheels  passed  orer 
his  left  leg  and  broke  it.     The  boy  at  the  time  was  riding  on  the 
seat   of   the   wagon   with   the   driver.     The   wagon   was   covered  with 
canvas  but  was  so  constructed  as  to  enable  persons  sitting  on  the  sett 
to  look  behind.    The  plaintiff's  son  testified  that  the  wagon  was  moving 

1.  See  note  to  United  Rys.  &  Elec.  Co.  t\  Biedler,  ante,  p.  391. 
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fliowlj  and  that  he  could  see  hack  of  the  wagon  for  ahont  1,000  feet, 
and  that  he  looked  back  for  a  car,  but  saw  none,  and  that  the  wagon 
was  struck  by  a  car  coming  from  behind  about  300  feet  from  the  point 
where  he  looked.  It  was  insisted  by  the  defendant  that  the  boy's 
evidence  was  opposed  to  some  of  the  physical  facts  shown  in  the  case 
and  was,  therefore,  not  entitled  to  credence.  It  was  contended  that  the 
ear  could  not  have  run  1,000  feet  while  the  wagon  was  going  300  feet, 
and  that  if  the  b<^  looked  when  he  said  he  did,  he  must  have  seen 
the  car.  But  the  court  said:  "We  see  nothing  improbable  in  the 
statement  of  the  boy,  even  if  it  is  conceded  that  the  car  ran  1,000 
feet  while  the  wagon  was  moving  only  300  feet,  hence  we  cannot  say 
that  his  testimony  in  respect  to  looking  back  and  not  seeing  the  car 
is  opposed  to  the  physical  facts." 

The  defendant's  evidence  was  to  the  effect  that  a  car  traveling  east 
on  the  south  track  passed  the  wagon  just  before  it  was  struck.  The 
boy  testified  that  he  did  not  see  that  car.  It  was  held  that  the  boy's 
testimony  was  not  opposed  to  the  physical  facts,  since  the  car  might 
have  passed  and  not  have  been  seen  by  him. 

The  evidence  tended  to  show  that  the  motorman  in  charge  of  the 
ear  by  the  exercise  of  ordinary  diligence  could  have  stopped  his  car 
before  the  collision,  and  thus  have  avoided  the  accident.  The  failure  so 
to  do  was  the  proximate  cause  of  the  injury,  and  constituted  negligence 
for  which  the  defendant  is  liable,  notwithstanding  the  fact  that  both 
the  driver  and  the  boy  were  guilty  of  negligence  in  failing  to  look 
back  for  a  car  after  the  wagon  had  been  placed  in  a  perilous  posi- 
tion. The  court  said :  **  The  principle  of  law  in  such  circumstances 
is  that  the  party  who  has  the  last  opportunity  to  avoid  the  accident 
is  not  excused  by  the  negligence  of  any  one  else." 

It  also  appeared  that  the  boy  did  not  hear  the  bell  of  the  car ;  that  had 
it  been  sounded  he  would  have  heard  it;  and  the  evidence  further  shows 
that  the  motorman  saw  or  by  the  exercise  of  due  diligence  could  have 
seen  the  wagon  joioving  along  in  dangerous  proximity  to  the  track. 
Under  these  circumstances  it  was  his  duty  to  have  sounded  the  bell 
in  time  to  allow  the  driver  to  pull  away  from  the  track.  His  failure 
to  do  so  was  negligmoe. 

The  evidence  further  showed  that  the  plaintiff  had  nothing  to  do 
with  the  driving  and  had  no  control  over  it.  He  and  the  driver,  there- 
fore, were  not  engaged  in  a  joint  enterprise  in  such  sense  that  the 
driver's  negligence  could  be  imputed  to  him.  His  duties  were  en- 
tirely distinct  from  those  of  the  driver  and  he  could  not  possibly 
influence  the  driver's  course  by  any  authority  he  had  over  him,  and 
should  not  be  responsible  for  the  driver's  negligence.  The  judgment  for 
the  plaintiff  in  the  sum  of  $2,000  was  held  not  excessive,  it  appear- 
ing that  $500  had  been  expended  for  medical  services  and  that  the 
broken  1^  was  permanently  crippled,  so  that  the  boy  was  lamed  for 
life. 
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3. Collision  with  Vehicle;  Contributobt  Nbolioknce.'  —  In  the  ease  of 
Gettys  V,  St.  Louis  Transit  Co.  (Mo.  App.),  78  S.  W.  82,  the 
plaintiff  drove  a  vehicle  upon  the  track  of  the  defendant  and  stopped 
thereon  in  front  of  a  car  which  she  saw  approaching,  for  the  purpose 
of  permitting  another  person  to  get  into  the  vehicle.  The  evidence 
tended  to  show  that  when  she  drove  upon  the  track  the  car  was  not 
more  than  thirty- five  feet  away,  and  that  it  was  approaching  at  an 
ordinary  rate  of  speed.  The  plaintiff  herself  testified  that  ahe  saw  the 
car  before  she  drove  on  the  track.  It  was  held  that  the  plaintiiTi 
contributory  negligence  precluded  her  recovery. 

The  plaintiff  contended  that  notwithstanding  her  contributory  negli- 
gence the  defendant's  motorman  could  have  avoided  the  accident  by  the 
exercise  of  due  care,  and  that  for  a  failure  to  exercise  such  care  she 
should  be  permitted  to  recover.  In  considering  this  question  the 
court  said :  "  What  the  plaintiff  relies  on  is  that  the  motorman 
failed  to  obey  the  vigilant  watch  ordinance,  which  requires  carmea 
to  keep  watch  for  persons  and  vehicles  approaching  a  track,  and  stop 
the  car  in  the  shortest  time  and  space  possible  on  the  first  appearance 
of  danger  to  such  person  or  vehicle.  This  ordinance  does  not  exonerate 
the  plaintiff  from  all  responsibility  for  her  own  negligence  in  the  cir- 
cumstances stated.  One  cannot  deliberately  and  advisedly  place  him- 
self in  a  position  which  makes  a  collision  with  a  street  car  imminent, 
retain  the  dangerous  position  until  the  collision  occurs,  and  then  get 
damages  on  account  of  the  negligence  of  the  carmen.  Moore  case, 
1  St.  Ry.  Rep.  492,  75  S.  W.  672,  supra.  We  do  not  mean  to  say  that 
even  in  that  state  of  facts  carmen  owe  no  duty  to  the  endangered  person 
on  the  score  of  humanity,  or  that  they  may  run  him  down;  but  we  do 
mean  to  say  that  willfulness  or  wantonness  on  the  part  of  carmen  must 
be  shown,  to  make  a  case  in  favor  of  a  plaintiff,  when  the  latter  has  so 
behaved.  The  case  was  not  tried  on  the  theory  of  willful  tort,  and, 
indeed,  the  car  stopped  simultaneously  with  the  collision,  which  goes 
to  show  that  the  motorman,  instead  of  disregarding  plaintiff's  peril 
when  he  discerned  it,  tried  to  avoid  hurting  her.  The  witness  Scott, 
who  in  most  respects  testified  like  the  plaintiff,  differed  from  her  as  to 
the  distance  the  car  was  from  the  buggy  when  the  buggy  first  stopped  on 
the  track.  He  estimated  it  to  be  from  150  to  200  feet,  and  this  testi- 
mony is  insisted  on  by  plaintiff's  counsel  as  authorizing  the  inference 
that  the  car  could  have  been  stopped  before  striking  the  buggy.  If  we 
take  the  whole  of  Scott's  testimony,  it  shows  even  worse  recklessnesi 
on  the  part  of  plaintiff  than  her  own  does,  for  he  testified  that  she  not 
only  stopped  on  the  track,  but,  on  starting  again,  drove  fifteen  or 
twenty  feet  toward  the  approaching  car,  instead  of  driving  off.  However, 
suppose  the  car  was  that  distance  away  when  the  buggy  stopped;  she 
was  looking  right  at  it.    Did  the  motorman  have  any  reason  to  suppose 

8.  See  note  to  Roenfeldt  v.  St.  Louis  &  Sub.  Ry.  Co.,  ante,  p.  562. 
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she  would  not  drire  off,  and  was  he  bound  to  check  the  car  that  distance 
away?  Her  buggy  was  light,  and  could  be  quickly  and  easily  driven  out 
of  the  way.  Vehicles  are  constantly  on  tracks  that  far  ahead  of  cars, 
and  are  as  constantly  turned  off  without  injury.  This  case  is  wholly 
unlike  those  in  which  plaintiffs  were  driving  along  the  tracks  ahead  of 
cars,  but  unconscious  of  their  approach.  This  plaintiff  did  noth- 
ing to  save  herself,  but  relied  on  the  motorman  to  stop  the  car.  She  was 
neither  alarmed  nor  confused.  Both  in  the  Moore  and  Zumault  cases 
the  doctrine  was  laid  down  that  if  a  party  is  conscious  of  impending  dan- 
ger, and  makes  no  effort  to  shun  it,  when  he  might  easily  do  so,  his  own 
carelessness  is  an  active  cause  in  producing  any  injury  he  receives,  and 
bars  recovery.  Passages  from  text-writers  are  quoted  at  length  in 
the  opinion  in  the  Moore  case,  and,  without  again  quoting  them,  we 
will  simply  refer  to  that  authority  and  the  citations:  7  Am.  k  Eng. 
Encyc.  Law  (2d  ed.),  385;  Cooley  Torts  (2d  ed.),  812;  Nellis  Street 
Railways,  pp.  383,  384.  Perhaps  we  had  better  quote  the  rule  as  stated 
by  one  of  those  writers,  and  we  select  Judge  Ck)oley's  text.  He  says: 
"  Regarding  the  case  of  a  negligent  injury,  the  general  result  of  the 
authorities  seems  to  be  that  if  the  plaintiff  or  party  injured  by  the 
exercise  of  ordinary  care  under  the  circumstances,  might  have  avoided 
the  consequences  of  defendant's  negligence,  but  did  not,  the  case  is 
one  of  mutual  failure,  and  the  law  will  neither  cast  all  of  the  conse- 
quences upon  the  defendant,  nor  will  it  attempt  any  apportionment 
thereof." 
A  judgment  for  the  plaintiff  was  reversed. 
4»  Collision  with  Vehicle  Driven  Along  Track;  Dutt  to  Look  Behind; 
Instruction  as  to  Exercise  or  Care  bt  Railroad  Employees  to 
Avoid  Collision. —  In  the  case  of  Twelkemeyer  r.  St.  Louis  Transit 
Co.  (Mo.  App.),  76  S.  W.  682,  it  appeared  that  the  plaintiff  was 
driving  a  one-horse  car  along  the  tracks  of  the  defendant;  when 
he  drove  upon  the  track  he  looked  to  the  north  and  south  and  saw  no 
cars.  He  drove  along  the  track  for  some  distance  and  hearing  a  car 
approaching  from  the  rear,  he  whipped  his  horse  to  full  speed  without 
leaving  the  track  until  he  observed  a  car  approaching  upon  the  other 
track.  He  attempted  to  turn  from  the  track  to  the  roadway  and  his 
cart  was  struck  from  the  rear,  the  horse  was  fatally  injured,  the  cart 
demolished,  and  the  plaintiff  himself  severely  injured.  Both  the  cars 
were  nmning  at  a  high  rate  of  speed,  variously  estimated  at  from  twenty 
to  twenty-five  miles  an  hour.  The  defendant's  testimony  tended  to  show 
that  the  cars  were  well  lighted,  their  headlights  burning,  the  gonga 
Tigorously  and  continuously  sounded  by  reason  of  the  darkness  of  the 
street  and  the  standard  of  speed  prescribed  by  city  ordinance  was  not 
exceeded. 

It  was  contended  by  the  defendant  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  failing  to  look  back  from  time  to  time  while 
he  was  driving  along  the  track,  and  in  not  driving  directly  from  tha 
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track  when  he  dieeoyered  the  approach  of  the  car  from  the  rear.  It  was 
held  that  under  the  facts  as  they  appeared  in  the  case,  the  question 
as  to  whether  the  plaintiff  was  guilty  of  contributory  negligenoe  was 
for  the  jury;  the  mere  driving  upon  the  defendant's  tracks  at  night 
was  not  alone  6uch  contributory  negligence  as  would  defeat  his  re> 
oovery.  The  court  said:  "The  imminent  danger  was  upon  him,  and 
assuming  as  he  rightfully  might  that  the  car  in  his  rear  was  being 
.operated  in  obedience  to,  and  not  in  violation  of,  the  ordinance  govern- 
ing its  rate  of  speed,  and  with  the  south-bound  car  nearing  him  at  a 
rapid  rate,  without  time  for  calm  deliberation,  impelled  by  the  natural 
instinct  of  self-preservation,  he  might  justly  conclude  that  his  best 
chance,  if  not  his  only  hope,  of  escape,  was  by  urging  his  horse  to 
greatest  speed,  pass  the  blocked-up  part  of  the  roadway,  and  turn  off 
into  the  unobstructed  roadway  east  of  the  railway  track.  In  any  as- 
pect, the  question  whether,  in  view  of  the  grave  perils  confronting  him, 
he  adopted  the  course  of  a  man  of  ordinary  prudence,  was  properly  sub- 
mitted to  the  jury."  Citing  Donohue  v.  Railway  Co.,  91  Mo.  357,  2  S. 
W.  424,  3  S.  W.  848;  Kleiber  r.  Railway  Co.,  107  Mo.  240,  17  S.  W.  946, 
14  L.  R.  A.  613. 

An  instruction  to  the  effect  that  if  the  jury  believe  from  the  evidence 
that  the  servants  of  the  defendant  carelessly  and  negligently  ran  the 
cars  upon  the  plaintiff's  team,  and  that  by  the  exercise  of  ordinary 
care  they  could  have  avoided  doing  so,  and  that  such  negligence,  and 
not  negligence  on  the  part  of  the  plaintiff  was  the  cause  of  the  injuries 
to   plaintiff,   they   should  find  for  the   plaintiff  was   upheld,  and   the 
contention    of    the   defendant   that    such    instruction   was   too   general 
and  sanctioned  a  finding  for  the  plaintiff,  if  the  jury  found  any  negli- 
gent conduct  in  the  operation  of  the  cars,  was  not  sustained. 
5.C01XISION  WITH  Vehicuc;  Riqht  TO  Drtvb  Aijono  Stbeet  Railwat  Track; 
Duty  to  Sound  Gong;   Question  of  Contributobt  Negugencb   won 
JuBY. —  In  the   case  of  Buren  v,   St.  Louis  Transit  Co.    (Mo.  App.), 
78  S.  W.  680,  it  appeared  that  the  plaintiff  was  driving  alon^  the 
street  railway  tracks  of  the  defendant  in  the  evening  of  a  very  dark 
night.     A  car  approaching  from  the  rear  struck  the  wagon  in  whidi 
he  was  driving  and  threw  him  to  the  ground,  severely  injuring  him. 
It  appeared  that  the  car  proceeded  some  fifty  or  sixty  feet  after  it  had 
collided  with  the  wagon.    The  plaintiff  and  his  two  companions  riding 
with  him  in  the  wagon  testified  that  there  was  no  light  in  the  car,  that 
there  was  no  headlight,  and  the  gong  or  bell  was  not  sounded,  nor 
any  warning  whatever  given  of  its  approach.    The  defendant's  evidence 
as  to  the  existence  of  a  headlight,  and  the  giving  of  warning  by  sound- 
ing a  gong,  confiicted  with  that  of  the  plaintiff. 

It  was  contended  by  the  defendant  that  the  court  should  have  in- 
structed that  "imder  the  law  and  the  evidence  the  plaintiff  is  not 
entitled  to  recover;"  but  the  court  held  that  if  the  evidence  of  the  plain- 
tiff be  true  the  defendant's  motorman  and  conductor  were  guilty  of 
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gross  negligence,  and  the  only  theory  upon  T^hich  the  instructions  in 
the  nature  of  a  demurrer  to  the  evidence  should  have  been  given  was 
that  all  the  evidence  shows  conclusively  that  the  plaintiff  was  guilty  of 
negligence  which  directly  contributed  to  his  injury.  In  connection  with 
the  question  as  to  the  plaintiff's  negligence,  the  court  said:  "The 
plaintiff  had  a  right  to  drive  on  the  defendant's  railway  track,  if  in 
doing  BO  he  did  not  unnecessarily  interfere  with  the  operation  of  cars 
on  the  track.  Gates  v.  Railway  Co.,  168  Mo.  (loc.  cit.)  644,  68  S.  W.  906, 
58  L.  R.  A.  447;  Degel  t?.  St.  Louis  Transit  Co.  (Mo.  App.),  74  S.  W. 
(loc.  cit.)  157;  Kolb  f?.  St.  Louis  Transit  Co.  (Mo.  App.),  76  S.  W.  1053. 
Negligence,  therefore,  cannot  be  imputed  to  him  from  the  mere  fact  that 
he  was  driving  on  the  track;  nor  do  we  think  that  a  court  can,  as  a 
matter  of  law,  say  that  he  was  guilty  of  such  negligence  as  to  bar 
recovery  from  the  fact  that  he  drove  on  the  track  at  a  rapid  speed,  in 
the  night-time,  when  it  was  very  dark.  It  was  the  duty  of  the  defendant 
to  have  its  cars  so  lighted  as  to  be  seen  a  Bkte  distance  by  persons  using 
the  street,  or  to  sound  the  gong  or  give  some  warning  of  its  approach  to 
enable  persons  to  keep  out  of  its  way.  Noll  v,  St.  Louis  Transit  Co. 
(Mo.  App.),  73  S.  W.  907;  Klockenbrink  r.  Railway  Co.,  172  Mo.  (loc.  cit.) 
689,  72  S.  W.  900;  Gratiot  v.  Railway  Co.,  116  Mo.  (loc.  cit.)  464, 21  S.  W. 
1094,  16  L.  R.  A.  189;  Dahlstrom  i?.  Railway  Co,  108  Mo.  (loc.  cit.)  536,  18 
S.  W.  919;  Conrad  Grocer  Co.  v.  Railroad  Co.,  89  Mo.  App.  (loc.  cit.)  397. 
Plaintiff  had  a  right  to  rely  on  the  performance  of  this  duty  by  the 
railway  company,  and  to  assume  that,  if  a  car  was  approaching  him 
from  the  north,  it  would  have  a  headlight  by  which  it  could  be  seen, 
or  the  gong  would  be  soimded  to  give  warning  of  its  approach  in  time 
to  allow  him  to  move  off  the  track  in  safety.  We  do  not  hold  that  the 
evidence  does  not  tend  to  show  that  plaintiff  was  guilty  of  negligence 
that  directly  contributed  to  his  injury.  In  fact,  we  think  the  pre- 
ponderance of  the  evidence  is  that  way.  But  it  is  not  all  that  way, 
mnd  when  there  is  evidence  pro  and  con  on  an  issue  of  fact  on  trial  it 
is  for  the  jury  to  pass  upon  its  probative  force;  and  when  they  have 
done  so,  and  the  trial  court  has  approved  their  finding  by  overruling 
the  motion  of  the  losing  party  to  set  aside  the  verdict,  that  issue  of 
foet  is  not  open  to  review  by  an  appellate  court." 
Jl  judgment  for  the  plaintiff  was  affirmed. 
6.COLIJSION  WITH  Vkhiclb  Cbossino  Track ;3  Durr  to  Look  and  Listen; 
CoNTRABiOTOBT  PHYSICAL  FACTS. —  In  the  case  of  Barrie  t>.  St  Louis 
Transit  Ck).  (Mo.  App.),  76  S.  W.  706,  it  appeared  that  as  the  plain- 
tiff was  driving  across  the  tracks  of  the  defendant,  the  rear  wheels 
of  his  wagon  were  struck  by  one  of  the  defendant's  cars,  and  the  wagon 
-was  overturned  and  the  plaintiff  thrown  out  and  injured.  It  appeared 
from  the  plaintiff's  evidence  that  he  drove  out  of  an  alley  about  the 
middle  of  a  block  on  the  street  in  which  the  defendant's  tracks  were 

3.  See  note  to  Chicago  City  Ry.  Co.  v,  ODonnell,  wnte,  p.  170. 
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laid;  that  when  he  had  cleared  the  building  line  in  driring  on  the 
street  he  looked  north  and  south  but  saw  no  car  approaching,  and 
then  drove  straight  across  the  street;  that  after  he  had  gone  upon  the 
track  he  saw  a  car  coming  close  upon  him  and  attempted  to  drive  from 
the  tracks  to  avoid  a  collision,  but  before  he  could  do  so  his  wagon  was 
struck.  After  he  had  got  on  the  street  there  were  no  obstructions  to 
his  view  for  a  distance  of  over  200  feet.  He  was  unable  to  give  any 
explanation  or  reason  why  he  did  not  see  the  car  which  was  within  leas 
than  200  feet  of  him  when  he  first  drove  on  the  street.  The  court  held 
that  from  the  undisputed  physical  facts  the  testimony  of  the  plaintlif 
should  not  be  believed  since  such  facts  show  that  If  he  had  looked  be 
must  necessarily  have  seen  the  approaching  car;  such  evidence  Is,  there- 
fore, without  any  probative  force,  and  should  have  been  withdrawn 
from  the  consideration  of  the  jury. 

There  was  some  evidence  that  the  motorman  In  charge  of  the  ear  was 
negligent  in  failing  to  keep  a  vigilant  watch  ahead  of  him,  and  thus 
observe  the  plaintiff's  perilous  position  in  time  to  have  stopped  his 
car  and  avoided  the  collision.  If  the  motorman  was  guilty  of  such 
negligence,  the  defendant  was  liable,  notwithstanding  the  fact  that  the 
plaintiff  drove  upon  the  track  without  looking  or  listening  for  an 
approaching  car.  But  if  it  appeared  that  the  plaintiff  drove  upon  the 
track  so  near  to  the  approaching  car  that  it  could  not  be  stopped  in 
time  to  avoid  a  collision,  the  defendant  was  not  liable  notwithstanding 
the  motorman's  negligence.  In  such  circiunstances  both  parties  wofuld 
be  guilty  of  negligence,  and  the  plaintiff  would  not  be  entitled  to 
recover  for  the  reason  that  there  Is,  In  this  State,  no  such  thing  as 
comparative  negligence,  and  where  the  negligence  of  both  parties  con- 
tributes to  produce  the  injury,  the  plaintiff  cannot  recover.  Citing 
Holwerson  r.  Railway  Co.,  167  Mo.  218,  67  S.  W.  770;  Peterson  v. 
Railway  Co.,  156  Mo.  652,  57  S.  W.  709;  Vogg  r.  Railway  Co.,  138  Mo. 
172,  3«  S.  W.  640;  Boyd  v.  Railway  Co.,  106  Mo.  371,  16  &.  W.  909; 
Butts  r.  Railway  Co.,  98  Mo.  272>  11  S.  W.  754;  Taney  v  Railway  Co., 
93  Mo.  433,  6  S.  W.  272;  Powell  v,  RaUway  Co.,  76  Mo.  80.  It  was 
further  held  that  where  one  driving  a  vehicle  and  approaching  a  street 
railway  track  sees  a  car  approaching,  but  continues  on  his  course,  without 
again  looking  to  see  whether  he  can  safely  cross,  he  is  guilty  of  contrib- 
utory negligence  precluding  recovery. 

An  instruction  that  if  the  defendant's  motorman  could  have  averted 
the  accident  after  discovering  the  plaintiff's  peril,  but  failed  to  do  so, 
the  defendant  was  liable  irrespective  of  whether  the  plaintiff  exercised 
care  to  look  out  for  the  car.  If  he  exercised  ordinary  care  to  avoid  the 
accident  after  he  became  aware  of  his  danger,  was  erroneouSy  where  it 
appears  from  the  physical  facts  that  the  evidence  of  the  plaintiff  to  the 
effect  that  upon  approaching  the  tracks  he  looked  for  a  car,  but  did 
not  see  one  until  the  front  wheels  of  his  wagon  were  on  the  track,  was 
not  to  be  believed;  such  an  Instruction  left  out  of  view  this  very  Ib- 
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portant  and  damaging  phase  of  the  evidence,  and  authorized  a  re- 
covery upon  the  assumption  that  plaintiff  was  guilty  of  no  contributory 
negligence,  provided  he  used  due  diligence  to  get  over  the  track  after 
the  front  wheels  of  his  wagon  were  on  it,  when,  as  he  says,  he  first  dis- 
covered the  car  was  coming  and  close  upon  him. 

7.  GoLUsioiT  WITH  Vbhicia  Cbossing  Track  ;  Durr  of  Motobman  to  Avoid 

Collision. —  In  the  case  of  Moritz  r.  St.  Louis  Transit  Co.  (Mo. 
App.)»  77  S.  W.  477,  it  appeared  that  the  plaintiff's  team  of  horses 
and  wagon  were  injured  by  a  collision  with  an  electric  car  belonging  to 
the  defendant  and  operated  by  its  servants.  The  team  was  being  drivrm 
along  the  street  in  which  the  defendant's  tracks  were  laid  and  was 
turned  to  cross  the  tracks  and  had  crossed  the  east  track  and  stopped  on 
the  west  one  when  the  car  struck  the  wagon  pole  and  one  of  the  horses, 
causing  the  injury.  As  the  driver  turned  upon  the  track  the  car  which 
hit  the  team  was  600  feet  or  more  away.  No  gong  was  sounded  or  warn- 
ing given  by  the  motorman.  The  car  was  running  at  an  excessive  rate 
of  speed,  equaling,  according  to  the  evidence,  at  least  eighteen  miles  an 
hour.  The  witnesses  agreed  that  the  motorman  made  no  effort  to  stop 
the  car  until  the  instant  of  the  collision,  although  according  to  their 
testimony  he  must  have  observed  the  approach  of  the  team  toward  the 
track  on  which  the  car  was  nmning  when  he  was  more  than  500  feet 
away,  and  that  the  driver  intended  to  cross  that  track.  Under  such 
circumstances  it  was  held  for  the  jury  to  determine  whether  by  prompt 
and  active  measures  the  motorman  could  have  checked  the  car  in  time 
to  prevent  the  collision.  The  distance  between  the  car  and  the  wagon 
was  great  enough  to  support  the  inference  that  the  former  could  have 
been  stopped  by  proper  effort  before  harm  was  done.  Citing  Schaf- 
stette  V.  St.  Louis  &  Meramec  Ry.  Co.,  1  St.  Ry.  Rep.  434,  74  8.  W.  826. 

8.  CoixisiON  WITH  Vehicle  Cbossino  Track  ;  Negligence  of  Parties  to  be 

Determined  by  Jury;  Speed  to  be  Regulated  so  as  to  Avoid  Col- 
lision.—  In  the  case  of  Hanheide  v,  St.  Louis  Transit  Co.  (Mo.  App.), 
78  S.  W.  820,  it  appeared  that  the  plaintiff  was  driving  a  team 
hauling  a  heavy  wagon,  and  in  crossing  the  tracks  of  the  defendant  at 
a  street  intersection  the  rear  of  his  wagon  was  struck  by  one  of  the 
defendant's  cars  and  he  was  thrown  off  and  injured.  Before  crossing 
the  track  he  looked  for  approaching  cars  and  saw  the  car  which  struck 
him  at  a  distance  of  about  230  feet.  The  motorman  approached  with 
unabated  speed,  and  the  plaintiff  whipped  up  his  team  so  as  to  avoid 
the  collision.  The  car  was  approaching  at  a  rate  of  ten  or  twelve  miles 
per  hour.  The  motorman  made  no  effort  to  check  the  speed  until  within 
about  ten  or  fifteen  feet  from  the  wagon.  There  was  no  obstruction 
and  the  plaintiff  saw  the  car  plainly  when  he  drove  upon  the  track. 
The  defendant  interposed  the  defense  of  contributory  negligence  and 
the  plaintiff's  denial  in  his  reply  presented  such  an  issue.  It  was  held 
that  the  defendant  was  entitled  to  an  instruction  as  to  the  contributory 
negligence  of  the  plaintiff,  and  an  instruction  requiring  that  such  neg- 
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ligence  in  order  to  be  a  defense  should  be  the  sole  and  direct  caoae  of 
the  accident  was  erroneous.    It  was  also  held  that  it  devolved  alike  on 
the  plaintiff  and  the  motorman  of  the  defendant  to  exercise  due  care  to 
avoid  the  impending  collision,  and  it  was  for  the  jury  and  not  the  court 
tmder  the  facts  and  circumstances  presented  to  determine  which  party 
was  at  fault.     No  particular  rate  of  speed  can  be  deemed  lawful  at  a 
crossing  or  intersection  of  public  streets,  regardless  of  the  conditions 
and  circumstances  that  confront  the  motorman  at  the  time,  and  where 
a  motorman  discovers  that  a  vehicle  is  negligently  approaching  a  cross- 
ing, it  becomes  his  duty  to  regulate  the  speed  of  his  car,  if  in  his  power, 
so  as  to  avoid  the  infliction  of  an  injury,  if  it  could  be  avoided  by  the 
adoption  and  exercise  of  reasonable  care  and  caution.     Owing  to  the 
error  in  the  court's  instruction  as  to  contributory  negligence  the  judg- 
ment in  favor  of  the  plaintiff  was  reversed. 
9.  Collision  with  Vehicle  Driven  from  a  Driveway  onto  Stbest-Cab  Tracks; 
Failure  to  Look;  Duty  of  Motorman  to  Avoid  Collision. —  In  the 
case  of  Fellenz  v.  St.  Louis  &  Suburban  Ry.  Co.   (Mo.  App.),  80  8.  W. 
49,   the   following   facts    appeared:       The   plaintiff   conducted    a   daiiy 
and  coal  business  on  his  premises.     The  defendant  owned  and  opoikted 
a  double  street  railroad  track  running  north  and  south  over  its  private 
right  of  way,  crossing  the  street  where  the  accident  occurred  at  right 
angles.    There  was  a  driveway  leading  from  the  plaintiff's  land  to  the 
street  across  which   the   defendant's  tracks   were  laid.     The   plainti/r 
drove  the  vehicle  in  which  he  was  riding  from  his  premises  upon  the 
driveway  into  the  street,  and  when  near  the  middle  of  the  street  turned 
to  cross  the  defendant's  tracks.     Before  he  could  clear  the  track  a  ear 
approaching  upon  the  defendant's  tracks  struck  the  rear  wheel  of  oi^ 
vehicle,  threw  him  out,  and  seriously  injured  him.     As  he  drove  onto 
the  street  he  checked  his  horses  to  avoid  collision  with  pedestrians  pass- 
ing along  the  street.    The  plaintiff's  testimony  was  to  the  effect  that  be 
did  not  see  the  car  approaching  because  of  small  trees  and  weeds  grow- 
ing upon  his  land,  but  from  the  physical  facts  it  appeared  that  had  be 
looked  he  could  have  seen  the  approaching  car.    There  was  also  evidence 
to  the  effect  that  the  motorman  did  not  sound  the  car  bell  until  just 
before  the  car  struck  the  wagon.     The  plaintiff's  testimony  tended  io 
show  that  the  car  was  running  at  the  time  at  a  speed  of  twenty  miles 
an  hour.    The  court  held  that  since  it  appeared  from  the  evidence  tbst 
the  plaintiff's  attention  was  directed  to  the  pedestrians  whom  he  at- 
tempted to  avoid  as  he  drove  from  his  premises  onto  the  street,  sd^ 
that  he  did  not,  therefore,  look  or  listen  for  an  approaching  car  before 
driving  upon  the  track,  he  was  guilty  of  contributory  negligence  wbieb 
precluded  his  right  to  recover,  unless  the  evidence  showed,  or  tended 
to  show,  that  after  he  was  in  a  position  of  peril  the  motorman  who 
saw  him  could  have  stopped  or  checked  the  car  in  time  to  have  prevented 
the  collision.    The  evidence  in  respect  to  the  acta  of  the  motorman  in 
attempting  to  avoid  the  collision  was  considered^  and  it  was  held  tbit 
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the  concluflion  therefrom  was  irresistible,  that  there  was  not  time  and 
apace  sufficient  to  stop  the  car  in  time  to  have  averted  the  collision 
after  the  motorman  saw  the  plaintiff  driving  upon  the  track.  The  ap- 
plication of  the  last  fair  chance  doctrine  was,  therefore,  excluded,  and 
the  court  said :  "  The  case  presents  a  state  of  facts  from  which  it  is 
shown  that  plaintiff  was  negligent  in  driving  on  the  track  without  look- 
ing  or  listening  for  an  approaching  car,  and  the  defendant  was  negli- 
gent in  failing  to  sound  the  bell  as  the  car  approached  the  crossing,  and 
perhaps,  also,  negligent  in  running  the  car  at  an  excessive  rate  of  speed, 
and  by  reason  of  the  concurring  negligence  of  both  parties  the  car  collided 
with  the  wagon,  causing  the  injury  complained  of.  In  such  circumstances 
(that  is,  where  the  negligence  of  both  parties  contributed  to  cause  the 
injury  complained  of),  the  law  is  well  settled  that  plaintiff  cannot  re- 
cover." Citing  Moore  v.  Railway  Cb.,  176  Mo.  544,  75  S.  W.  672;  Davies 
T.  Railway  Co.,  159  Mo.  1,  59  S.  W.  982;  Holwerson  v.  Railway  Co.,  157 
Mo.  216,  67  S.  W.  770,  50  L.  R.  A.  850;  Rice  v.  RaUway  Co.,  92  Mo.  App. 
35.    The  judgment  for  the  plaintiff  was  reversed. 

10.  Collision  with  Pedestrian  at  Cbossinq;  Failube  to  Look  and  Listen; 

Excessive  Speed  of  Cab.—  In  the  case  of  Fanning  v,  St.  Louis  Transit 
Co.  (Mo.  App.),  78  S.  W.  62,  the  evidence  tended  to  show  that  the 
plaintiff  when  fifteen  or  twenty  feet  from  a  street  crossing  noticed 
a  street  car  approaching  at  a  short  distance,  but  notwithstanding  went 
upon  the  track  and  did  not  notice  the  car  again  imtil  she  had  reached 
the  middle  of  the  track.  It  was  held  that  she  was  guilty  of  contributory 
negligence.  The  fact  that  at  the  time  the  accident  occurred  the  car 
was  nmning  at  an  excessive  rate  of  speed  would  not  justify  the  negli- 
gence of  the  plaintiff  in  failing  to  look  for  the  approach  of  the  car  before 
etepping  upon  the  track,  and  would  not  relieve  her  from  the  effect  of  her 
contributory  negligence.    A  judgment  for  the  plaintiff  was  reversed. 

11.  Injury  to  Pedestrian  Crossing  in  Front  of  Car;  Duty  of  Motorman  to 

Exercise  Care  to  Avoid  Collision;  Contributory  Negligence. —  In 
the  case  of  McLeland  r.  St.  Louis  Transit  Co.  (Mo.  App.),  80  S.  W. 
30,  it  appeared  that  the  plaintiff  in  attempting  to  cross  a  street 
stepped  in  front  of  a  car  which  had  stopped  to  let  off  passengers,  and 
was  struck  by  the  car  suddenly  starting,  throwing  her  to  the  ground 
and  causing  the  injuries  complained  of.  The  plaintiff  testified  that  the 
car  started  without  any  signal  to  her  that  it  was  about  to  move.  The 
street  was  crowded  at  the  place  where  the  accident  occurred.  The  court 
stated  that  it  was  no  unfair  deduction  from  the  evidence  that  the 
motorman  saw  or  should  have  seen  the  plaintiff's  effort  to  get  by  the 
ear,  and  that  it  was  not  negligence  per  se  for  a  pedestrian  to  attempt 
to  pass  in  front  of  a  nonmoving  car  in  plain  view  of  the  attendant  in 
eliarge,  especially  in  a  street  frequently  and  constantly  used  by  pedes- 
trians and  by  vehicles  of  every  kind.  The  court  said:  "The  defend- 
ant's motorman  should  have  exercised  a  degree  of  care  commensurate 
with  the  conditions  attending  the  passage  over  the  street  by  his  ear. 
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being  imputed  the  knowledge  that  the  vigilance  that  might  have  sufficed 
in  the  less  populoua  and  traveled  parts  of  the  city  would  fall  far  short 
of  constituting  ordinary  care  in  such  thronged  portions,  frequented  bj 
the  public  about  the  retail  stores  of  the  city,  and  where,  indeed,  the 
watchfulness  exacted  would  vary  at  different  hours  of  the  day,  and 
even  on  different  days  of  the  week.    Under  such  state  of  facts,  where 
reasonable  men  might  fairly  differ  in  their  conclusions,  the  question  ol 
due  care  or  negligence  on  plaintiff's  part  was  relegated  to  the  jury." 
The  defense  in  this  case  being  that  the  car  was  moving,  and  that  tlie 
plaintiff  was  negligent  in  stepping  immediately  in  front  of  it,  the  de- 
fendant was  entitled  as  a  matter  of  lawful  right  to  have  the  jury  in- 
formed by  a  sharply  defined  and  concise  instruction,  without  qualiikt- 
tion  or  obscurity,  that  if  her  injuries  resulted  from  the  concurrent  and 
mutual  negligence  of  both  herself  and  the  corporation  defendant,  the 
latter  was  not  responsible  to  her  therefor.     It  is  not  sufficient  for  the 
court  to  instruct  the  jury  that  the  burden  throughout  rested  upon  the 
plaintiff  to  show  that  her  injuries  were  caused  solely  by  the  negligence 
of  the  defendant,  and  without  fault  or  negligence  on  her  part    It  it 
error  for  the  court  to  modify  an  instruction  to  the  effect  that  the  jury 
should  find  for  the  defendant  if  they  believe  from  the  evidence  that  the 
motorman  could  not  have  stopped  the  car  after  he  either  saw  or  could 
have  seen  by  using  ordinary  care  that  plaintiff  was  in  a  position  of 
danger."    A  judgment  for  the  plaintiff  was  reversed. 
12.  Injxtbt  to  Passenger  Alighting  in  an  Unsafe  Piace.^  —  In  the  case  of 
Lynch   v,   St.   Louis   Transit   Co.    (Mo.   App.),   77   S.   W.    100,  it  ap- 
peared that  the  plaintiff,  a  passenger  on  one  of  the  defendant's  can, 
after  having  signaled  to  the  defendant's  servants  to  stop  the  car  at  a 
street  crossing  the  car  proceeded  a  short  distance  beyond   the  place 
where  it  customarily  stopped,  and  the   plaintiff  in  alighting  at  inch 
place  sprained  the  muscles  of  her  leg.     The  place  where  she  alighted 
was  shown  to  have  been  rough  and  uneven,  although  apparently  safe. 
The  court  held  that  the  negligence  of  the  defendant's  servants  in  failing 
to  stop  at  the  usual  place  of  stopping  was  not  the  proximate  cause  of  the 
injury.    The  principal  question  to  be  determined  in  the  case  was  whether 
there  was  evidence  from  which  the  jury  could  rightly  deduce  the  infer- 
ence that  the  place  where  the  plaintiff  was  discharged  was  unsafe,  or 
that  the  defendant  ought  to  have  foreseen  there  vras  danger  of  an  aeei* 
dent  if  she  was  discharged  there.    The  court  in  considering  this  feature 
of  the  case  said :    "  She  was  willing  to  get  off  at  that  point,  and  waived 
the  inconvenience  incident  to  being  carried  past  the  crossing.    The  spot 
where  she  stepped  to  the  groimd  appears  to  have  been  as  safe  as  the 
crossing  itself,  or  safer ;  for,  instead  of  a  downward  step,  she  had  to  take 
a  horizontal  one.    The  time  was  just  after  noon,  when  every  feature  of 

4.  As  to  passenger  carried  beyond  destination,  see  note  to  Haley  r.  St.  Ix>uis 
Transit  Co.,  ante,  p.  548. 
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the  grcrand  waa  visible.  One  may  slip  or  wrench  a  muscle  by  stepping 
on  a  sli^tly  imeven  surface,  small  pebble,  or  other  body  in  the  street 
at  any  point;  but  the  occurrence  of  such  an  accident  does  not  neces- 
■arDy  authorize  an  inference  of  negligence  on  the  part  of  any  one. 
Henry  I7.  Railway  Co.,  113  Mo.  525,  21  S.  W.  214;  Ward  i?.  Andrews,  3 
Mo.  App.  275.  And  the  particular  accident  under  investigation  presents 
no  characteristic  which  bespeaks  either  that  the  defendant  was  negli- 
gent in  selecting  a  landing  place  for  the  plaintiff,  or  even  that  the  place 
selected  was  unfit.  The  occurrence  rather  falls  in  the  category  of  pure 
accidents,  for  which,  as  human  ken  cannot  embrace  them,  nobody  is  to 
blame.  Blame  for  an  accident  attaches  only  when  it  was  one  to  be  fore- 
seen and  averted  by  the  exercise  of  the  degree  or  quantum  of  care  which 
the  law  exacted  of  the  parties  concerned  in  the  situation  and  relation- 
ship  they  were  in  at  the  time.  Fuchs  r.  St.  Louis,  167  Mo.  620,  67 
S.  W.  610,  57  L.  R.  A.  136;  Sullivan  v.  Railway  Co.,  133  Mo.  1,  34 
8.  W.  566,  32  L.  R.  A.  167 ;  Bowen  v.  Railway  Co.,  95  Mo.  268,  8  S.  W, 
230;  Waller  v.  Railway  Co.,  50  Mo.  App.  410;  Banks  v.  Railway  Co., 
40  Mo.  App.  458.  In  this  case  the  law  imposed  on  the  car  crew  the 
duty  of  exercising  that  high  vigilance  to  prevent  injury  to  the  plaintiff 
which  very  cautious  railway  men  are  wont  to  exercise.  If  the  place 
chosen  for  the  plaintiff  to  land  was  safe,  the  carmen  fully  performed 
their  duty,  high  though  it  was.  As  indicated,  the  fact  that  plaintiff 
got  hurt  as  she  did  does  not  by  itself  justify  the  conclusion  that  the 
place  was  unsafe.  The  injury  was  a  singular  one,  and  is  really  imac- 
counted  for  by  the  evidence.  If  due  to  the  imevenness  of  the  ground 
where  she  stepped,  the  risk  was  of  a  trifling  character,  and  no  greater 
than  is  constantly  encountered  with  impunity  by  multitudes  of  men 
every  day.  In  some  way  she  sprained  her  foot  or  leg  severely  as  she 
stepped  from  the  car;  but  there  was  nothing  about  the  place  where  she 
alighted  which  suggested  to  her,  or  any  one  who  saw  it,  that  an  injury 
was  likely  to  happen  in  getting  off  there.  She  testified  she  saw  no 
danger;  that  she  took  an  easy,  natural  step,  nearly  straight  out  from 
the  lowest  step  of  the  car,  and  that  the  instant  she  put  her  foot  on 
the  ground  a  violent  pain  struck  her.  Her  sister  testified  the  same  way 
concerning  the  apparent  safety  of  the  place ;  and  all  the  testimony  shows 
there  was  no  risk,  or  even  the  least  difficulty,  in  getting  off  a  car  there. 
The  accident  thus  plainly  presents  itself  as  the  result  of  pure  chance, 
into  which  no  blamable  human  agency  entered  as  an  active  cause.  The 
defendant  cannot  be  held  answerable  from  the  fact  that  plaintiff  got 
hurt  in  leaving  its  car  while  the  car  was  standing  at  a  safe  place,  al- 
thou^  that  place  was  a  short  distance  from  the  one  where  passengers 
usually  alighted.  There  was  no  tie  of  causation  between  the  plaintiff's 
injury  and  any  negligence  of  defendant,  no  negligence  of  the  defend- 
ant being  shown.  The  defendant,  or  other  carrier,  should  not  be  the 
least  remiss  in  the  choice  of  landing  places,  and  cannot  lawfully  be. 
It  must  choose  them  with  great  care;  and,  where  there  is  an  embank- 
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ment  or  other  eurfaoe  fault  whieh  enhanoet  the  peril  of  aUghtiag,  ike 
place  is  an  improper  one  to  discharge  a  paaeenger.  But  a  careful  fMf 
of  the  evidence  in  the  present  case  discloses  nothing  tending  to  pron 
that  the  bank  of  dirt  on  which  plaintiff  stepped  presented  anj  peredr- 
able  diiBcultj  or  hazard.  The  facts  before  us  are  like  those  in  Conwaj  t. 
Lewistown,  etc.,  Ry.  Co.,  90  Me.  199,  38  Atl.  110,  which  was  to  reeorer 
damages  for  a  broken  ankle,  the  injury  hairing  been  caused  hj  stepping 
on  a  loose  stone  in  getting  off  a  street  car.  In  that  case,  as  in  this  one, 
the  assignments  of  negligence  against  the  defendant  were  running  the 
car  past  the  crossing  and  stopping  it  at  an  unsafe  place;  that  plaintiff 
complained  in  her  testimony  of  a  slight  ditch  or  depression  in  the  gromd 
where  she  got  off,  but  the  excavation  was  not  dangerous,  nor  the  step 
she  had  to  take  in  leaving  the  car  long  or  difficult.  The  opinion  said, 
assuming  her  description  of  the  place  to  be  accurate,  that  there  was  s 
failure  to  establish  liability  on  the  part  of  the  defendant,  since  negleet 
to  stop  the  car  precisely  at  the  crossing  was  not  culpable,  nor  was  tbe 
place  of  alighting  so  difficult  and  unsuitable  as  to  render  it  actionable 
negligence  to  permit  a  vigorous  young  woman  to  get  off  there.  Further, 
that  her  injury  was  not  the  probable  or  ordinary  result  of  stopping  at 
that  particular  point,  but  ¥ras  due  to  an  event  which  could  not  hare 
been  anticipated." 

13.  INJUBT  to  PaSSBNOEB  AiIOHTINO  from  CaE;  Ck>NTBIBIJTOBT  NBQUOCZrCB.— 

In  the  case  of  Brazie  r.  St.  Louis  Transit  Go.  (Mo.  App.),  76  8.  W. 
708,  it  appeared  that  the  plaintiff  was  a  passenger  on  one  of  the 
defendant's  street  cars,  and  having  signaled  the  servants  of  the  defend- 
ant in  charge  of  the  car  to  stop  at  a  certain  place,  and  the  car  haviag 
stopped  in  response  to  such  signal,  she  proceeded  with  reasonable  ex- 
pedition to  alight;  while  in  the  act  of  alighting,  and  with  her  left  foot 
<m  the  lower  step  and  her  right  foot  in  the  air,  the  signal  for  starting 
the  car  was  given  and  the  car  suddenly  started;  to  prevent  being  thrown 
prostrate  on  the  ground  the  plaintiff  threw  herself  backward  in  an  effort 
to  remain  on  the  car,  but  missed  the  car  and  struck  her  back  againit 
the  rear  end  of  the  vestibule  and  dropped  to  the  street,  lighting  on  her 
feet,  and  by  great  effort  avoided  a  fall.  It  waa  held  that  the  passenger 
in  attempting  to  save  herself  from  injury  was  not  guilty  of  contriha- 
tory  negligence. 

14.  iNJUBT  TO  Passenoeb  Aliohtino  ;  TncK  TO  BE  Allowed  fob  Aijohti5o;B 

Vabiaitcb  between  Pleading  and  Pboof. —  In  the  case  of  Hannoa  r. 
St.  Louis  Transit  Co.  (Mo.  App.),  77  S.  W.  158,  it  appeared  that  the 
plaintiff  was  a  passenger  on  one  of  the  defendant's  cars  and  had  with 
her  a  young  child.  The  car  was  an  open  or  summer  car  with  seats  at 
right  angles  to  the  length  of  the  car,  and  with  running-boards  along 
each  side.  The  plaintiff  gave  the  usual  signal  to  stop  at  a  street  crossing, 
in  response  to  which  the  car  stopped,  and  she  stepped  upon  the  running* 

5.  See  note  to  Champane  v.  La  Crosse  City  Ry.  Co.,  post,  p.  988. 
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board  preparatory  to  taking  off  the  ehUd,  when  the  car  suddenly  started 
and  she  was  thrown  to  the  street  receiving  the  hurts  complained  of,  the 
child  remaining  on  the  car.  The  defendant's  testimony  conflicted  with 
that  of  the  plaintiff,  and  tended  to  show  that  the  car  had  remained 
stationary  until  after  the  plaintiff  had  alighted,  when  she  tripped  and 
fell.  It  was  held  that  the  plaintiff  having  a  young  child  with  her  at 
the  time  of  the  accident  should  have  been  given  extra  time  in  which 
to  alight,  in  view  of  the  delay  necessary  to  assist  the  child.  The  ccm- 
tention  of  the  defendant  that  there  was  a  variance  between  the  com- 
plaint alleging  that  while  the  plaintiff  was  alighting  from  the  car  and 
before  she  had  a  reasonable  time  to  alight  the  car  started,  and  proof 
that  it  did  not  stop  a  sufficient  time  to  allow  her  to  alight  in  view  of 
the  delay  caused  in  assisting  the  child  was  not  sustained.  The  judgment 
in  favor  of  the  plaintiff  was  affirmed. 
15.  iNJintT  TO  Pabbengeb  Auohtino  FBOic  Cab  bt  Sudden  Stabting  of  Cab; 
THB  Question  of  Negligence  of  Passengeb  Alighting  fboic  Moving 
Cab  is  fob  the  Jubt. —  In  the  case  of  Dawson  v,  St.  Louis  Transit  Co., 
(Mo.  App.),  76  S.  W.  689,  the  plaintiff,  desiring  to  alight  from  a 
cai;  touched  an  electric  button  for  the  purpose  of  notifying  the  defend- 
ant's motorman  and  conductor  of  his  intention  to  get  off;  as  the  car 
approached  the  south  side  of  the  street  its  speed  was  lessened,  as  if  in 
response  to  the  plaintiff's  signal,  and  became  so  slight  as  to  be  scarcely 
perceptible;  the  plaintiff  undertook  to  alight  when  the  car  was  sud- 
denly started  forward,  whereby  the  plaintiff  was  thrown,  dragged  along 
the  street,  and  received  permanent  injuries.  It  was  held  that  the  ques- 
tion of  the  contributory  negligence  of  the  plaintiff  in  attempting  to 
alight  from  the  car  while  in  motion  was  for  the  jury.  The  court  said: 
'*  If  the  court  could  not  say,  as  a  matter  of  law,  that  it  was  negligence 
per  Be  for  the  plaintiff,  considering  his  age,  strength,  activity,  condition 
of  health,  and  the  surrounding  conditions,  to  attempt  to  get  off  a  car 
moving  at  a  speed  of  about  three  miles  per  hour,  then  the  demurrer  to 
plaintiff's  evidence  was  properly  overruled."  Citing  Fulks  v.  Railway  Co., 
Ill  Mo.  340,  19  S.  W.  818;  Doss  v.  Railroad  Co.,  59  Mo.  27,  21  Am.  Rep. 
871;  Swigert  v.  Railroad  Co.,  75  Mo.  475;  Leslie  v.  Railroad  Co.,  88  Mo. 
61 ;  Clotworthy  v.  Railroad  Co.,  80  Mo.  221 ;  Straus  i>.  Railroad  Co.,  75 
Mo.  185;  Weber  t?.  Railroad  Co.,  100  Mo.  194,  12  S.  W.  804,  13  S.  W. 
687,  7  L.  R.  A.  819,  18  Am.  St.  Rep.  641 ;  Filer  v.  Railroad  Co.,  49  N.  Y. 
47,  10  Am.  Rep.  327;  Bucher  v.  Railroad  Co.,  98  N.  Y.  128;  Johnson  v. 
Railroad  Co.,  70  Pa.  St.  357.  It  was  further  held  that  in  view  of  the 
plaintiff's  evidence  that  he  signified  his  iiltention  to  alight  by  touching 
the  electric  button,  in  response  to  which  the  car  slowed  down,  for  the 
purpose,  as  he  supposed,  to  let  him  off,  he  had  a  right  to  assume  that 
the  car  would  continue  to  slow  down  until  he  got  off,  not  that  it  would 
suddenly  accelerate  its  speed  before  he  had  alighted.  On  such  evidence 
It  would  be  very  harsh  law  to  adjudge  the  plaintiff  guilty  of  negligence 
per  te,  and  deny  him  any  relief. 

40 
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16.  Injubt  to  Passbnoebs  Aliohtino  bt  SX7DDB19LT  Stabtinq  Cab;  OomuBiT- 

TOBT  Nbguoencb. —  In  the  case  of  Scamell  v.  St.  Louis  Transit  Co. 
(Mo.  App.),  76  S.  W.  660,  it  appeared  that  the  plaintiff  was  a  pas- 
senger on  one  of  the  defendant's  cars;  that  such  car  was  an  open  car 
with  running-hoards  on  both  sides  without  screens  or  bar  on  either  side, 
and  passengers  were  permitted  to  board  and  leave  it  on  the  side  most 
convenient  for  them.  As  the  plaintiff  was  about  to  step  from  the  bodr 
of  the  car  to  the  footboard  the  car  suddenly  started  and  threw  him 
from  the  car  upon  the  defendant's  east  track,  where  he  was  immediate!? 
struck  and  seriously  hurt  by  a  north-bound  car,  which  was  passing  bj 
at  a  rapid  rate  of  speed.  It  was  held  that  the  sudden  starting  of  the 
car  from  which  the  passenger  was  alighting  was  the  proximate  cause 
of  his  injury.  The  plaintiff's  statement  that  when  he  alighted  from  the 
car  he  was  looking  at  the  place  where  he  was  about  to  step  rather  thsa 
for  the  approach  of  a  car  upon  the  other  track  did  not  show  that  he  wis 
guilty  of  contributory  negligence.  The  court  held  in  this  case  that  the 
negligence  of  the  defendant  consisted  in  a  breach  of  its  positive  duty  not 
to  start  a  car  from  which  a  passenger  is  alighting  until  such  passenger 
has  reached  a  place  of  safety.  In  the  case  of  Scamell  v,  St.  Louis  TransK 
Co.  (Mo.  App.),  77  S.  W.  1021,  the  mother  of  the  plaintiff  in  the 
case  immediately  preceding,  sued  to  recover  damages  for  loss  of  her  son's 
services.  It  was  there  held  that  where  evidence  ccmflicted  as  to  whether 
a  passenger  left  a  street  car  voluntarily  while  it  was  in  motion,  or  wst 
thrown  from  it  by  the  car's  sudden  starting,  the  question  of  the  com- 
pany's negligence  and  of  the  plaintiff's  contributory  negligence  were  for 
the  jury. 

17.  Injury  to  Passengeb  Attempting  to  Alight  6  while  Cab  was  Smx  nr 

MonoN  bt  Sudden  Accelebation  op  Speed. —  In  the  case  of  Duffy  9. 
St.  Louis  Transit  Co.  (Mo.  App.),  78  S.  W.  831,  it  appeared  that 
the  plaintiff,  a  passenger  on  one  of  the  defendant's  cars,  gave  a  signs! 
indicating  his  desire  to  alight  from  the  car  at  the  next  street.  The 
conductor  gave  the  usual  signal  to  the  motorman,  and  in  obedienee 
thereto  the  motorman  tried  to  stop  the  car,  and  slowed  it  down,  but  it 
did  not  come  to  a  full  stop  on  account  of  the  failure  of  the  brakes  to 
work  properly.  When  plaintiff  reached  the  rear  platform  he  dis- 
covered that  the  car  had  passed  the  stopping  place  from  twenty-five  to 
thirty  yards,  but  was  still  slowed  down  to  the  speed  of  an  ordinary  walk, 
and  he  undertook  to  get  off,  but  before  he  could  alight  from  the  car  iti 
speed  was  suddenly  accelerated,  whereby  he  was  thrown  off  and  injured. 
It  was  held  that  the  contention  that  the  plaintiff  was  bound  to  show 
that  the  defendant's  servants  knew  of  his  position  when  the  speed  of  the 
car  was  accelerated,  is  answered  by  the  evidence  that  the  plaintiff  was 
a  passenger,  that  he  had  given  the  usual  signal  of  his  wish  to  get  otf 
the  car,   and  that  the  conductor,    in  recognition  of  that   signal,  had 

6.  See  note  to  Champane  v.  La  Crosse  City  Ry.  Co.,  post,  p.  988. 


Digitized  by  VjOOQ IC 


O'Maba  v.  St.  Louis  Transit  Co.  627 

signaled  the  ear  to  stop  and  saw  the  plaintiff  leave  his  seat  and  go  to 
the  rear  platform  for  the  purpose  of  getting  off.  In  these  circiun- 
Btances  it  was  the  duty  of  the  conductor  and  motorman  to  hold  the 
car  still  for  a  reasonable  length  of  time  to  allow  the  plaintiff  to  get 
off  in  safety.  The  judgm^t  for  the  plaintiff  was  sMrmed. 
18.  Injubt  to  Passenoeb  in  Boaboino  Cab;  Status  of  Passengeb;  Coktbibu- 
TOBT  Negligence. —  In  the  case  of  O'Mara  v.  St.  Louis  Transit  Co.  (Mo. 
App.),  76  S.  W.  680,  it  appeared  from  the  plaintiff's  evidence  that  as  a 
car  approached  the  crossing  where  he  was  standing  he  signaled  it  to  stop, 
and  that  in  obedience  to  the  signal  the  car  stopped  still  and  he  got 
hold  of  the  rear  rail  of  the  platform  with  his  right  hand  and  put  one 
foot  on  the  lower  step,  that  thereupon  the  conductor  rang  the  bell,  the 
car  gave  a  lurch  throwing  the  plaintiff  against  the  side  of  the  car,  and 
he  lost  his  balance  and  fell  to  the  street,  causing  the  injury  complained 
of.  The  defendant's  witnesses  testified  that  the  car  did  not  stop  at  the 
crossing  and  only  slackened  speed  to  the  extent  necessary  to  pass  around 
a  curve  at  the  place.  The  motorman  testified  that  he  did  not  see  the 
plaintiff's  signal,  and  the  conductor  testified  that  he  was  on  the  inside  of 
the  car  collecting  fares  and  knew  nothing  of  the  plaintiff's  presence  until 
he  saw  him  lying  in  the  street  after  the  car  had  stopped.  The  trial  court 
instructed  the  jury  that  if  the  plaintiff  signaled  to  the  motorman  his 
intention  to  become  a  passenger,  and  if  the  jury  found  that,  in  obedience 
to  such  signal,  the  car  slowed  down  in  order  to  let  the  plaintiff  get  on 
as  a  passenger,  and  while  he  was  doing  so,  and  before  he  had  a  reason- 
able opportunity  to  get  safely  on,  defendant's  servants  caused  the  car 
to  start  forward  with  increased  speed,  by  which  the  plaintiff  was  in- 
jured, and  if  the  jury  foimd  the  defendant's  servants  in  charge  of  the 
car  failed  to  exercise  a  high  degree  of  care  and  skill,  such  as  would  be 
exercised  by  skillful  railway  employees,  imder  similar  circumstances,  in 
causing  and  stopping  the  movements  of  the  car,  plaintiff  was  entitled 
to  recover.  In  considering  the  question  as  to  whether  or  not  the  plain- 
tiff was  entitled  to  protection  as  a  passenger  the  court  said:  "The 
right  of  a  person  to  carriage  as  a  passenger  on  a  street  car  rests  on  a 
contract,  the  essential  ingredients  of  which  are  that  the  person  must 
signify  his  intention  to  take  passage,  either  by  words  or  conduct,  and  the 
carmen  must  assent,  by  words  or  conduct^  to  his  becoming  a  passenger. 
Schepers  «?.  Railway  Co.,  126  Mo.  665,  29  S.  W.  712;  Parley  r.  Railroad 
Co.,  108  Fed.  14,  47  C.  C.  A.  166;  Illinois  Cent.  Ry.  Co.  t;.  CKeefe,  168 
111.  115,  48  N.  E.  294,  39  L.  R.  A.  148,  61  Am.  St.  Rep.  68.  It  is  not  neces- 
sary  to  the  status  of  passenger  that  a  person  be  actually  on  a  car,  but  he 
is  entitled  to  the  privileges  of  that  status  while  attempting  to  get  on,  if 
the  car  has  been  stopped  by  those  in  charge  for  the  purpose  of  receiving 
him  or  any  one  desiring  to  take  passage.  Booth  Railway  Companies, 
I  326;  Schepers  p.  Railway  Co.,  9upra;  Murphy  v.  Railroad  Co.,  43  Mo. 
App.  342;  Cleveland  v.  N.  J.  Steamboat  Co.,  68  N.  Y.  306;  Smith  v. 
Railroad  Co.,  32  Minn.  1,  18  N.  W.  827,  60  Am.  Rep.  660.     Nor  is  it 


Digitized  by  VjOOQ IC 


C28  Street  Railway  Reports.  [Vol.2 

absolutely  essential  that  the  car  should  be  standing  still  when  a  person 
attempts  to  board  it,  in  order  for  him  to  acquire  the  rights  of  a  pas- 
senger. If  carmen,  instead  of  stepping  their  car,  bring  it  to  a  slow 
moYement  at  a  crossing  where  passengers  are  received,  in  obedience  to 
a  signal  from  a  bystander  that  he  wishes  to  take  passage,  their  conduct 
is  an  invitation  to  him  to  get  aboard;  and  when  he  starts  to  do  so  be 
becomes  a  passenger,  and  entitled  to  be  guarded  from  harm  with  hi^ 
care.  In  view  of  the  evidence  to  support  it,  we  can  find  no  fault  in  the 
instruction  given  by  the  court  as  to  what  facts  the  jury  must  believe  the 
evidence  established  in  order  to  find  the  plaintiff  was  a  passenger,  and 
entitled  to  the  care  which  common  carriers  must  take  of  passengers. 
Indeed,  the  defendant's  instructions  —  both  those  given  and  the  one 
refused  —  adopted  the  same  theory  as  the  plaintiff's  in  this  respeet 
The  defendant,  as  well  as  the  plaintiff,  presented  instructions  which 
made  the  question  of  whether  plaintiff  was  a  passenger,  or  not,  turn  od 
whether  he  gave  a  signal  that  he  wanted  to  become  one,  which  signal 
was  observed  by  the  motorman,  and  assented  to  by  stopping  or  slowing 
the  car  to  receive  plaintiff;  and  we  think  that  was  an  accurate  way  to 
declare  the  law  on  the  facts  of  this  caae."  It  was  contended  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  law  in 
Attempting  to  board  the  car  while  it  was  in  motion.  In  this  connectioa 
the  court  said :  **  The  question  of  a  party's  contributory  neigligenoe  in 
acting  on  an  invitation,  like  the  plaintiff  says  he  had,  to  get  on  a  going 
car,  arises  for  consideration ;  and  the  circumstances  may  be  such  that  s 
court  would  be  justified  in  declaring  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  The  movement  of  the  car  may  be  so  rapid 
that  it  would  be  manifest  n^ligence  to  endeavor  to  board  it,  or  a  per- 
son may  be  so  infirm  and  incumbered  by  burdens  as  to  make  it  negli- 
gence for  him  to  attempt  to  board  a  car  moving  at  a  slow  speed. 
Traction  Co.  v.  State,  78  Md.  409,  28  Atl.  397.  But  the  issue  of  alleged 
contributory  negligence  on  the  part  of  a  person  hurt  while  trying  to 
get  on  a  car  in  motion  is  mostly  a  jury  issue;  and  it  was  declared  in 
Schepers  r.  Railroad  Co.,  supra,  that  it  cannot  usually  be  said,  as  s 
matter  of  law,  that  a  person  making  such  an  attempt  is  guilty  of  neg- 
ligence, even  if  the  car  is  moving  at  a  speed  of  three  or  four  miles  an 
hour.  Such  an  attempt  is  evidence  of  negligence  which  the  jury  must 
weigh.  The  question  of  plaintiff's  contributory  negligence  stands  en- 
tirely apart  from  the  question  of  whether  he  was  a  passenger  when  he 
was  hurt,  and  is  to  be  ascertained  from  other  facts.  Whether  he  was  a 
passenger  depends,  in  the  circumstances  of  this  case,  on  a  finding  that 
he  made  known  to  the  motorman  his  desire  to  become  one,  and  the 
motorman's  response  to  his  signal,  and  acceptance  of  him  as  such,  by 
stopping  or  slowing  the  car  to  receive  him.  The  plaintiff's  alleged  con- 
tributory negligence  depends  on  whether,  all  the  cireumstanees  con- 
sidered, a  man  of  ordinary  prudence,  of  his  years,  would  have  attempted 
to  get  on  the  car,  and  was  properly  submitted  to  the  jury  in  that  light" 
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An  instmction  to  the  effect  that  if  the  jury  found  that  the  plaintiff 
was  at  a  usual  place  for  receiving  passengers  and  signaled  to  the  motor- 
man,  who  saw  his  signal,  and  slowed  the  car  for  the  plaintiff  to  get  on, 
then  it  was  the  duty  of  the  motorman  to  stop  the  car  for  a  reasonable 
time  so  that  the  plaintiff  might  get  safely  on,  was  sustained^  and  in 
this  connection  the  court  said:     "It  was  imdoubtedly  the  duty  of  the 
defendant's  servants,  if  they  heard  the  plaintiff,  to  stop  the  car  and  hold 
it  still  until  plaintiff  got  aboard;  and  whether  it  was  actually  at  a 
standstill  when  he  attempted  to  get  on  or  was  slowly  moving,  the  duty 
to  stop  was  none  the  less  obligatory.    Omitting  to  stop  a  street  car  a 
reasonable  time  to  enable  a  person  to  get  aboard,  whose  signal  has  been 
heeded  by  reducing  speed  to  receive  him,  is  surely  a  breach  of  duty;  and 
there  can  be  no  harm  in  telling  the  jury  so  in  an  action  for  personal 
injuries  alleged  to  be  due  to  a  breach  of  that  obligation."    The  judg- 
ment in  favor  of  the  plaintiff  was  affirmed. 
19.  Injxtbt  to  Pabsengeb  Attemptino  to  Board  a  Cab  bt  Sudden  Stabt;  Nbo- 
XJGENCB  IN  Attempting  to  Boabd  a  Slowly  Movino  Cab;  Duty  to  Stop 
AT  Cbossing. —  In  the  case  of  Maguire  v,  St.  Louis  Transit  Co.    (Mo. 
App.),  78  S.  W.  838,  it  appeared  that  the  plaintiff  was  standing  at 
a  street  crossing  and  signaled  the  motorman  of  one  of  the  defendant's 
cars  to  stop.    The  motorman  turned  off  the  power  and  twisted  the  brake, 
and  when  the  rear  end  of  the  car  came  opposite  to  where  the  plaintiff 
was  standing,  it  was  moving  very  slowly.    The  plaintiff  took  hold  of  the 
handrail  with  the  intention  of  getting  aboard,  when  the  car  was  sud- 
denly started  forward,  and  the  plaintiff  was  jerked  off  his  feet  and 
dra^gged  about  twenty-five  feet.    He  was  then  helped  or  pulled  on  the 
car  by  some  one  standing  on  the  rear  platform.    The  plaintiff  pleaded  a 
city  ordinance  requiring  street  cars  to  stop  at  crossings  for  the  con- 
venience of  passengers.    The  defendant  offered  to  prove  that  the  company 
had  a  rule  as  to  cars  stopping  for  passengers  when  eight  minutes  late. 
The  court  excluded  this  evidence.    It  was  held  that  such  rule  was  not 
admissible.    The  court  said:     "The  street  railroad  companies  were  not 
granted  the  use  of  the  streets  of  the  city  solely  for  their  own  emolu- 
ment and  profit,  but  primarily  for  the  carriage  of  passengers  upon  their 
cars.     That  they  may  make  and  enforce  all  needful  rules  and  regula- 
tions in  respect  to  the  conduct  of  their  business,  including  stops  at 
street  crossings,  not  inconsistent  with  the  charter  and  ordinances  of 
the  city,  is  manifest;  but  they  have  no  power  to  bind  or  affect  the  public 
by  an  unreasonable  rule  that  is  opposed  to  an  ordinance  of  the  city,  as 
was  the  one  offered  in  evidence  and  excluded  by  the  court.''    In  respect 
to  an  instruction  as  to  the  negligence  of  the  plaintiff  in  attempting  to 
board  a  car  while  it  was  slowly  moving  the  court  said :     "  If  the  car 
was  moving  very  slowly,  it  was  not  negligence  per  ae  for  the  plaintiff 
to  attempt  to  board  it.    Whether  or  not  it  was  negligence  was  a  ques- 
tion for  the  jury,  and  the  instruction  told  the  jury  that,  to  authorize 
a  verdict  for  the  plaintiff,  they  should  find  that  at  the  time  he  attempted 
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to  board  the  car  he  was  exercising  ordinary  care;  hence  the  instmction 
is  not  open  to  the  objection  made."  It  was  also  contended  by  the  de- 
fendant that  the  plaintiff  made  a  mistake  in  supposing  the  car  had 
slowed  down  for  the  purpose  of  receiving  him  as  a  passenger,  and 
should  bear  the  consequence  of  his  own  mistake.  The  court  aaid: 
"  If  he  did  make  a  mistake,  according  to  the  evidence,  the  mistake  was 
induced  by  the  conduct  of  the  motorman  in  turning  off  the  power,  twist- 
ing the  brake,  and  slowing  down  the  car  at  a  time  and  place,  and  under 
circumstances  that  would  induce  any  one  in  the  plaintiff's  place  to  be- 
lieve, as  the  plaintiff  believed  —  that  is,  that  the  motorman  intended 
to  stop  the  car  to  let  him  and  the  other  eight  or  ten  persona  present 
and  waiting  for  a  car  to  get  aboard ;  and  the  defendant,  not  the  plaintiff, 
is  responsible  for  the  consequence  of  the  mistake,  if  plaintiff  himself 
was  not  guilty  of  contributory  negligence  in  attempting  to  board  the 
car  while  in  motion.''  The  rule  is  that  the  car  must  be  stopped  for  a 
reasonable  time;  that  iSj  time  sufficient  for  a  passenger  to  board  the 
car.  An  instruction  to  the  effect  that  it  is  negligence,  after  stopping  the 
car  to  let  on  a  passenger,  to  start  it  before  he  "had  a  reasonable  time 
to  get  upon  said  car,  and  to  a  place  of  safety  therein,"  is  within  this 
rule.    A  judgment  for  the  plaintiff  was  affirmed. 

20.  Injuby  to  Passenoeb  Caused  by  Colusion  of  Street  Cab;  Pbima  Facib 

Evidence  of  NEOUOErrcE. —  In  the  case  of  Robinson  v.  St.  Louia  k 
Suburban  Ry.  Co.  (Mo.  App.),  77  S.  W.  493,  it  appeared  that  the 
plaintiff,  a  passenger  on  one  of  the  defendant's  cars,  was  injured  by  a 
collision  of  such  car  with  another  car  approaching  from  the  opposite 
direction  on  the  same  track.  It  was  held  that  the  collision  of  cars 
running  in  opposite  directions  on  the  same  track  was  prima  facie  evi- 
dence of  the  defendant's  negligence.  When  this  appears  the  burden  is 
upon  the  defendant  to  show  by  a  preponderance  of  the  evidence  that  the 
collision  was  not  due  to  its  fault.  An  instruction  that  the  defendant 
was  liable  if  the  plaintiff  was  injured  in  consequence  of  a  head-end 
collision  of  its  cars^  if  the  defendant's  servants  in  charge  of  the  car 
could  have  prevented  such  collision  by  the  exercise  of  that  high  degree 
of  care  which  would  have  been  exercised  by  careful,  skillful  railroad 
employees  under  similar  circumstances,  was  a  correct  statement  of  the 
law.    A  judgment  in  favor  of  the  plaintiff  was  affirmed. 

21.  Injuby  to  Passenoeb  by  Debailment  of  Cab;  Neolioence  of  Coicfaxt  in 

Failing  to  Lock  Switch;  Pbima  Facie  Neouoence  of  Compant. —  In 
the  case  of  Heyde  r.  St.  Louis  Transit  Co.  (Mo.  App.),  77  S.  W. 
127,  the  plaintiff,  a  passenger  on  one  of  the  defendant's  cars,  was  injured 
by  the  car  on  which  he  was  riding  colliding  with  another  car  upon  a 
switch,  owing  to  the  defective  condition  of  such  switch.  It  appeared 
from  the  evidence  that  cars  had  frequently  jumped  the  track  at  the 
point  where  the  accident  occurred.  The  motorman  in  charge  of  the  car 
in  question  testified  that  the  car  was  not  apt  to  leave  the  track  if  every- 
thing was  in  good  condition,  and  the  master  mechanic  of  the  defendant 
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company  testified  that  accidents  of  this  kind  might  he  prevented  by 
putting  a  key  or  wedge  in  the  switch  and  locking  it;  that  it  would 
take  from  half  a  minute  to  a  minute  to  lock  it.  In  view  of  this  evi- 
denoe  it  was  held  that  no  conclusion  could  be  drawn,  that  the  accident 
was  unavoidable  by  the  exercise  of  proper  care.  The  question  of  the 
defendant's  negligence,  therefore,  fell  to  the  jury  for  decision.  The  col- 
lision made  a  prima  facie  case  for  the  plaintiff,  and  the  evidence  in  the 
case  fell  short  of  overcoming  the  presumption  of  negligence.  An  in- 
struction to  the  effect  that  if  the  jury  foimd  the  agents,  servants,  and 
employees  of  the  defendant  in  control  of  the  car  on  which  the  plaintiff 
was  a  passenger,  or  of  the  track  on  which  such  car  was  nmning,  or  the 
switch  at  the  place  where  the  derailment  occurred,  could  have  prevented 
said  derailment  and  collision  by  the  exercise  of  the  very  high  degree  of 
care  and  foresight  of  skillful,  careful,  and  practical  railroad  operators 
under  the  same  or  similar  circumstances,  then  the  plaintiff  was  entitled 
to  recover,  was  sustained  as  a  proper  declaration  of  the  law  applicable 
to  such  cases. 
22.  In JTJBY  TO  Passenoeb  Caused  bt  Dbfcotive  Gate  on  Piatfobm  ;  Pbesukp- 
TiON  OF  Negligence;  Opinion  Evidence  as  to  Speed  of  Cab. —  In  the 
case  of  Aston  v,  St.  Louis  Transit  Co.  (Mo.  App.),  79  S.  W.  999, 
it  appeared  that  the  plaintiff,  accompanied  by  her  husband  and  children, 
boarded  a  car  of  the  defendant  which  was  so  filled  with  passengers  that 
they  were  compelled  to  remain  on  the  rear  platform.  The  plaintiff  and 
her  daughter  of  about  seven  years  of  age  stood  near  or  against  the 
gate  on  the  north  side  of  the  platform.  After  proceeding  a  short  dis- 
tance the  gate  swimg  open  and  the  mother  and  daughter  were  precipi- 
tated from  the  car  to  the  ground  and  injured.  The  testimony  on  behalf 
of  the  plaintiff  tended  to  show  that  the  gate  was  not  fastened,  but  the 
cause  of  its  coming  loose  did  not  clearly  appear.  It  further  appeared 
that  the  car  was  being  propelled  at  a  high  rate  of  speed,  and  that  the 
roadbed  at  the  place  where  the  accident  occurred  was  in  bad  condition. 
It  appeared  from  the  evidence  of  the  defendant  that  the  roadbed  was 
in  good  condition  and  properly  constructed ;  that  the  gate  was  fastened ; 
that  it  had  been  inspected  on  the  same  day  and  found  to  be  in  perfect 
condition;  that  the  speed  of  the  car  was  moderate,  not  exceeding  ten 
miles  an  hour.  It  was  held  that  the  plaintiff  by  showing  the  happening 
of  the  accident  made  out  a  prima  fade  case,  and  the  burden  shifted  to 
the  defendant  to  absolve  itself  from  presumptive  and  inferred  negli- 
gence; and  it  was  for  the  jury  to  say  in  the  light  of  all  the  testimony, 
whether  the  defendant  had,  in  its  defense,  disclosed  facts  exonerating 
it  from  responsibility.  It  was  contended  in  this  case  that  the  court 
erred  in  admitting  opinions  of  witnesses  as  to  the  rate  of  speed  attained 
by  the  defendant's  car,  since  such  witnesses  were  not  shown  to  have 
been  especially  qualified  to  testify  as  to  such  speed.?    It  was  held  that 

7.  As  to  opinion  evidoice  see  note  to  Omaha  St.  Ry.  Co.  v.  Larson,  post, 
p.  654. 
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no  technical  knowledge  is  essential  to  form  an  opinion  as  to  the  speed 
of  an  electric  car;  where  witnesses  are  shown  to  have  frequently  ridden 
on  street  cars  thej  are  qualified  to  express  their  judgment  upon  the 
rapidity  at  which  a  car  was  operated,  leaving  the  jury  to  give  such 
testimony  its  merited  weight.    A  judgment  for  the  plaintiff  was  affirmed. 

23.  Assault  of  Passenger  bt  CoNDncTOB;^  Instbuction  of  Jubt. — In  the  case 

of  Sonnem  v,  St  Louis  Transit  Co.  (Mo.  App.),  76  S.  W.  691,  it 
appeared  that  the  plaintiff,  a  passenger  on  one  of  the  defendant's  cars, 
was  standing  near  the  doorway  of  the  rear  platform  in  such  a  way  as  to 
hlock  the  exit  of  passengers  from  the  car.  He  was  told  by  the  con- 
ductor to  move  to  one  side^  and,  according  to  his  evidence,  was  forcibly 
struck  by  the  conductor  upon  the  back.  The  plaintiff  protested,  and  the 
conductor  struck  him  forcibly  upon  the  side  of  the  head,  knocking  him 
into  the  street.  The  defendant's  evidence  tended  to  show  that  the  plain- 
tiff struck  at  the  conductor  and  that  the  conductor  then  stmdc  the 
plaintiff.  The  defendant's  contention  that  an  instruction  to  the  effect 
that  if  the  conductor  assaulted  the  plaintiff  without  cause  the  company 
was  liable,  was  erroneous  as  ignoring  the  conductor's  right  of  self-defense 
was  not  sustained,  where  it  appeared  that  other  instructions  were  given 
fully  defining  that  right.  An  instruction  in  regard  to  the  assessmoit  of 
exemplary  damages  against  the  defendant  was  held  not  subject  to  re- 
view on  the  complaint  of  the  defendant  where  exemplary  damages  were 
not  awarded  by  the  jury.  A  judgment  in  favor  of  the  plaintiff  was 
affirmed. 

24.  Ejection  of  Passenobb  fob  Failubx  to  Pat  Fabe;  Instbucteon. —  In  the 

case  of  Qotwald  v.  St.  Louis  Transit  Co.  (Mo.  App.)^  77  S.  W.  125, 
the  plaintiff  alleged  in  his  complaint  that  he  had  refused  to  pay  his 
fare  after  boarding  a  car  imtil  the  car  had  passed  a  dangerous  curve,  he, 
at  the  time  the  fare  was  demanded,  having  hold  of  a  rail  to  keep  him 
from  being  thrown  from  the  car,  and  being  incumbered  with  padcages, 
but  that  the  conductor  threw  him  from  the  moving  car  with  unnecessary 
force,  which  allegations  were  sustained  by  the  plaintiff's  testimony.  The 
answer  of  the  defendant  alleged  that  on  the  plaintiff's  refusal  to  pay 
his  fare  the  conductor  had  put  him  off  without  imnecessary  foree,  wfaidi 
theory  was  sustained  by  the  conductor's  testimony.  The  court  in- 
structed that  if  the  jury  found  that  the  plaintiff  refused  to  pay  his  fore 
the  conductor  had  a  right  to  put  him  off,  but  had  no  right  to  use  any 
more  force  than  necessary,  nor  to  subject  him  to  injury  by  pushing  him 
off  while  the  car  was  moving;  and,  if  the  conductor  violently  pushed 
him  from  the  car  when  it  was  moving  so  rapidly  as  to  throw  him  to 
the  groimd  and  injure  him,  the  plaintiff  was  entitled  to  recover.  It 
was  held  that  the  instruction  was  not  open  to  the  objection  that  it  per- 
mitted a  recovery  on  a  different  cause  of  action  from  that  stated  in 
the  complaint.    The  judgment  in  this  case  in  favor  of  the  plaintiff  wis 

8.  See  note  to  Birmingham  Ry.  L.  &  P.  Co.  r.  Mullen,  anie^  p.  5. 
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rerened,  however,  because  of  the  introduction  of  evidence  relating  to  a 
statement  made  by  the  conductor  shortly  after  the  ejection  of  the  pas- 
senger,  and  when  passengers  were  crying  "Stop  the  car/'  to  the  effect 
that  he  was  not  going  to  stop  the  line  for  a  man;  such  evidence  was 
held  inadmissible  since  it  did  not  constitute  a  part  of  the  res  geatw, 

26.  Fellow  Seevants'  Statute;  Street  Railway  not  Within  its  Pbovi8ION8.9 
—  In  the  case  of  Johnson  r.  Metropolitan  St.  Ry.  Go.  (Mo.  App.)*  78 
8.  W.  216,  the  plaintiff  was  an  employee  of  the  defendant  and  was  in- 
jured by  the  n^ligent  act  of  another  of  the  company's  servants.  It  was 
conceded  that  the  employee  injured  and  the  employee  whose  n^ligenoe 
eauaed  the  injury  were  fellow  servants.  The  contention  that  notwith- 
standing this  fact  the  defendant  was  liable  because  of  the  provisions 
of  the  so-called  "  Fellow  Servants'  Statute/'  whereby  the  master  of  com- 
mon servants  is  answerable  for  their  negligence  to  each  other,  cannot  be 
sustained  because  such  statute  only  applies  to  railroads  as  that  word 
is  commonly  understood  and  has  no  application  to  a  street  railway.  It 
follows,  therefore,  that  under  such  statute  the  servants  of  a  street  rail- 
way company  cannot  hold  the  master  for  an  injury  inflicted  through  the 
n^ligence  of  fellow  servants.  Citing  Sams  v.  Railway  Co.,  174  Mo.  63, 
73  S.  W.  686,  61  L.  R.  A.  476.    A  judgment  for  the  plaintiff  was  reversed. 

26.CONDUOTOB  OF  Ons  Stbeet  Cab  and  Motobhan  of  Another  abb  Fellow 
Sebvants. —  In  the  case  of  Stocks  t;.  St.  Louis  Transit  Co.  (Mo.  App.), 
79  S.  W.  476, .  it  appeared  that  the  plaintiff  was  hurt  while  he  was 
employed  by  the  defendant  as  conductor  on  one  of  its  trolley  cars.  He 
aUeged  in  his  petition  and  his  evidence  tended  to  prove  that  the  injury 
received  was  caused  by  the  negligence  of  a  motorman  operating  another 
trolley  car,  and  not  by  any  negligence  of  the  defendant  ccnnpany  in  the 
discharge  of  duties  which  could  not  be  delegated  to  its  employees.  The 
injury  received  was  occasioned  in  the  following  manner.  The  trolley  car 
on  which  the  plaintiff  was  conductor  became  disabled  and  was  started  to 
the  car  sheds  to  be  repaired.  The  car  had  proceeded  westwardly  on  the 
street  to  a  point  opposite  the  company's  power-house,  and  just  west  of 
the  west  end  of  a  track  connecting  the  north  and  south  tracks,  called  a 
"  crossover,"  used  to  switch  cars  from  one  track  to  the  other.  Plaintiff's 
car  was  on  the  north  track,  as  it  was  proceeding  westward.  After  it 
had  reached  the  west  end  of  the  crossover,  plaintiff  changed  his  trolley 
pole  from  the  east  to  the  west  end  of  the  car,  so  as  to  run  over  the 
connecting  track  into  the  power-house  or  shed.  Having  adjusted  the 
trolley  pole,  he  tried  to  open  a  gate  on  the  south  side  of  the  west  vesti- 
bule of  his  car  in  order  to  get  on  the  platform,  and  while  so  doing  the 
motorman  of  the  other  car  carelessly  ran  the  car  against  him,  inflicting 
the  injury  complained  of.  The  only  question  was  as  to  whether  or  not 
the  conductor  and  motorman  were  fellow  servants.     In  reliance  upon 

9.  See  Indianapolis  &  Qreenfield  R.  T.  Co.  v.  Foreman,  and  note  thereto, 
«nto,  p.  206. 
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the  principle  declared  in  the  case  of  Relyea  v.  Railroad  Co^  112  116.  86» 
20  S.  W.  480,  18  L.  R.  A.  817,  to  the  effect  that  employees  are  coservmnta 
only  when  their  duties  are  so  related  and  assoeiaM  as  to  enable  them  to 
observe  and  have  an  influence  over  each  other's  conduct,  and  report 
delinquencies  to  a  common  correcting  power;  that  employees  engaged  in 
different  departments  are  not  fellow  servants,  it  was  held  that  the  plain- 
tiff and  the  motorman  of  the  car  causing  the  injuries  were  fellow  ser- 
vants. It  was  also  held  in  this  case  that  the  fellow  servant  statute 
(Rev.  Stat.  189^,  |  2873),  providing  that  a  railway  corporation  shall  be 
liable  for  all  damages  sustained  by  an  agent  or  servant  thereof  while 
engaged  in  the  operation  of  the  railway,  by  reason  of  the  negligence  of 
any  other  agent  or  servant,  does  not  apply  to  street  railway  companies; 
as  to  such  companies  the  rule  of  the  common  law  is  applicable  that  the 
master  is  not  responsible  for  an  injury  to  a  fellow  servant  due  to  the 
negligence  of  a  coservant. 


City  of  Lincoln  v.  Lincoln  Street  Railway  Co. 
(Nebraska  —  Supreme  Court.) 

RBDKlCPnON    FBOM    LlEN    FOB    PAVINO    AfiSBSSMKNTS    AOAINST    StUEST    RaIL- 

WAT.1 — Where  a  lien  for  paving  assessments  has  been  ascertained  and 
fixed  in  favor  of  a  city  against  a  street  railway  by  a  decree  of  court, 
and  such  railway  is  sold  under  foreclosure  of  a  mortgage  executed  sub- 
sequent to  such  lien,  the  purchaser  of  the  property  at  such  sale  may 
redeem  from  the  lien  for  the  paving  assessments,  and  upon  such  re- 
demption he  will  be  subrogated  to  the  rights  of  the  city  in  respect  to 
such  lien,  and  will  hold  the  property  as  against  a  li^i  subsequent  to 
that  of  the  mortgage,  notwithstanding  the  fact  that  the  city  is  the 
holder  of  such  subsequent  lien. 

Appeal  by  plaintiff  from  judgment  for  defendant.    Decided  October  21,  1903. 
Reported   (Nebr.)   97  N.  W.  255. 

E.  C.  strode  and  D.  J.  Flaherty,  for  appellant. 

Clark  &  Allen  and  J,  W.  Deweese,  for  appdlees. 

Opinion  by  Glanville,  C. 

This  is  an  appeal  from  an  order  of  the  District  Court  of  Lan- 
caster county  subrogating  the  Lincoln  Traction  Company  to  a 

1.  As  to  tax  lien  upon  street  railroads,  see  Mersick  v,  Hartford,  etc,  H.  R. 
Co.,  1  St.  Ry.  Rep.  37,  (Conn.)  55  Atl.  664.  As  to  enforcem^it  of  obligation 
of  street  railway  company  to  pave  between  tracks  see  Farson  r.   Fogg,  2 
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first  lien  on  the  property  in  question,  established  by  the  former 
decree  of  the  court  in  favor  of  the  city  of  Lincoln.  The  parties 
will  be  herein  designated  as  the  "  City,"  the  "  Security  Company/' 
the  "  Guaranty  Company,"  the  "  Traction  Company,"  and  the 
"  Street  Railway  Company  "  after  their  first  mention. 

The  order  was  made  upon  a  motion  filed  by  the  appellee  after 
the  decree  of  that  court  establishing  the  liens  and  their  priority 
had  been  affirmed  in  this  court  By  that  decree  the  city  of  Lincoln 
was  awarded  a  first  lien  upon  the  property  in  question  for  $48,- 
180.25.  The  court  also  found  that  the  mortgage  of  the  New 
York  Security  &  Trust  Company  constituted  a  valid  second  lien 
on  the  property  in  the  sum  of  $904,000,  subject  only  to  the  first 
lien  of  the  city  of  Lincoln ;  that  the  city  had  a  third  lien  on  the 
property  in  the  sum  of  $10,792.13 ;  that  the  New  York  Guaranty 
&  Indemnity  Company  had  a  fourth  lien  on  the  property  for 
$1,162,889 ;  that  the  mortgages  of  the  security  company  and  the 
guaranty  company  had  been  foreclosed  in  the  United  States 
Circuit  Court,  and  that  the  Lincoln  Traction  Company  purchased 
the  property  in  question  at  the  foreclosure  sale,  and  received  a  deed 
therefor,  and  thereby  acquired  the  title  and  ownership  thereof. 
The  plaintiffs  lien  was  limited  to  the  real  estate  formerly  owned 
by  the  Lincoln  Street  Railway  Company,  but  the  lien  of  the 
security  company  covered  all  the  property,  both  real  and  personal. 
The  judgment  of  the  court  based  upon  its  finding  is  as  follows: 

"  It  is  therefore  considered,  ordered,  and  adjudged  by  the  court  that,  in  case 
the  defendant  Lincoln  Street  Railway  Company  fail  for  twenty  days  from 
the  entry  of  this  decree  to  pay  the  plaintiff  the  sums  foimd  due  and  costs  of 
this  action,  taxed  at  $452.86,  that  the  defendant's  equity  of  redemption  be 
foreclosed,  and  said  premises  shall  be  sold,  and  an  order  of  sale  shall  issue 
to  the  sheriff  of  Lancaster  county  commanding  him  to  sell  the  said  property 
as  upon  execution,  and  bring  the  proceeds  into  court,  to  be  applied  in  satis- 
faction of  the  suras  so  found  due  in  the  order  of  their  priority  as  above  found 
upon  confirmation  of  the  sale." 

St.  Ry.  Rep.  87,  (HI.)  68  N.  E.  765.  As  to  the  priority  of  a  lien  of  a  city 
for  the  cost  of  keeping  in  repair  the  street  between  the  rails  and  on  each 
side  of  the  rails  of  a  street  railway  company^  see  Pensacola  v,  Northup,  66 
Fed.  689,  14  C.  C.  A.  59;  Toledo,  etc.,  R.  Co.  v.  Hamilton,  134  U.  S.  296,  10 
Sup.  Ct  546,  33  L.  Ed.  906;  City  of  Chicago  r.  Sheldon,  9  Wall.  50,  19  L.  Ed. 
694. 
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The  decree  was  entered  on  the  12th  day  of  March,  1902.  The 
order  complained  of  herein  was  entered  on  the  25th  day  of  June, 
1903,  and  is  as  follows: 

**  ThiB  cause  now  comes  on  to  be  heard  upon  the  motion  of  the  defendint, 
Lincoln  Traction  Ck>mpan7,  for  an  order  directing  the  plaintiff,  the  city  ol 
Lincoln,  to  assign  to  the  Lincoln  Traction  Company  the  first  lien  set  forth  is 
the  decree  of  the  court  heretofore  entered  herein,  and  is  submitted  to  the 
court,  on  due  consideration  whereof  the  court  finds  that  the  said  defendint 
has  paid  into  court  the  amoimt  of  said  first  lien  due  the  plaintiff,  with  in- 
terest and  costs.  It  is,  therefore,  by  the  court  ordered  that  said  motion  be, 
and  the  same  hereby  is,  sustained,  and  the  said  plaintiff,  the  city  of  Linods, 
is  herek^  ordered  to  assign  to  the  defendant,  The  Lincoln  Traction  Comptny, 
all  of  its  right,  title,  and  interest  in  and  to  the  said  first  lien  upon  the 
property  in  controversy  in  this  action,  as  set  forth  in  the  decree  of  the  comt 
entered  herein  on  the  12th  day  of  March,  1902,  and  upon  failure  of  the  pltia- 
tiff  to  assign  said  first  lien  as  above  ordered  it  is  by  the  court  further  ordered 
that  this  order  operate  as  a  full  and  complete  assignment  thereof." 

The  bill  of  exceptions  filed  in  this  case  is  the  same  bill  filed 
herein  on  the  appeal  from  this  decree,  and  was  settled  en  the 
23d  day  of  May,  1902.  Whether  or  not  any  of  the  evidence 
therein  contained  was  considered  by  the  court  in  making  the  ruling 
now  appealed  from  does  not  appear,  and  we  are  of  iJie  opinicm 
that  the  determination  of  this  appeal  is  governed  by  the  rights 
of  the  parties  as  they  were  established  by  the  former 
decree,  and  that  it  sufficiently  appears  from  the  record  before 
us  that  no  evidence  was  taken  or  considered  by  the  court  in 
this  ruling  outside  of  the  decree  itself.  Under  the  repeated  hold- 
ings of  this  court  we  think  a  junior  lienholder  is  ordinarily  en- 
titled to  redeem  a  senior  incumbrance,  and  to  an  assignment  of 
the  security.  Anderson  v.  Commission  Co.,  68  Nebr.  670,  79  N. 
W.  613 ;  Renard  v.  Brown,  7  Nebr.  449 ;  Miller  v.  Finn,  1  Kebr. 
264.  Considering  the  rights  of  parties  as  they  are  established 
by  the  decree  in  this  case,  is  the  appellee,  the  traction  company, 
a  junior  lienholder  ?  As  thus  fixed,  the  city  has  a  first  lien  upon 
the  property  in  question ;  the  traction  company  has  title  to  the 
real  estate,  subject  to  the  first  lien  of  the  city,  and  other  property 
not  so  subject;  the  city  has  a  third  lien  upon  the  real  estate.  If 
was  found  that  the  mortgages  of  the  security  company  aad  guaranty 
company  were  second  and  fourth  liens  on  all  the  property,  and 
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that  the  second  and  fourth  liens  had  been  foreclosed,  and  the 
entire  property  sold  to  the  traction  company.     No  finding  is  made 
as  to  why  the  plaintiffs  liens  were  not  established  or  foreclosed 
in  the  first  action,  and  we  do  not  consider  ourselves  at  liberty  to 
examine  the  pleadings  and  evidence  leading  up  to  the  decree  in 
this  case  to  determine  for  ourselves  what  should  have  been,  or 
what  might  have  been,  the  finding  of  the  court  in  that  r^ard, 
believing,  as  we  have  said,  that  the  appellee's  motion  only  entitled 
it  to  such  rights  and  equities  as  legally  and  necessarily  follow  from 
the  previous  judgment  and  finding  of  the  court  and  the  situation 
of  the  parties  thereby  established.     If  any  parties  desire  to  es- 
tablish any  further  rights  than  those  which  necessarily  follow  from 
the  previous  adjudication,  because  of  any  change  of  relationship 
to  the  property  and  the  various  liens  established  thereon,  they 
can  do  so  only  by  filing  supplemental  pleadings,  and,  if  issues  ar« 
joined  thereon,  then  establishing  their  rights  by  a  triaL     Doe^ 
the  decree,  then,  place  the  appellee  in  the  position  of  the  holder  of 
a  lien  junior  to  the  first  lien  of  the  city,  so  that  ipso  facto  it  has 
the  right  to  subrogation  as  awarded  it  by  the  order  appealed  from  ? 
It  is  held  almost  without  exception  that  a  purchaser  at  a  judicial 
sale  of  real  estate  will  be  subrogated  to  the  rights  of  the  lien- 
bolder  by  virtue  of  whose  Hen  the  sale  is  sought  to  be  made,  when- 
ever the  sale  is  rendered  void  as  against  subsequent  lienholders 
over  whose  liens  the  court  had  no  jurisdiction,  and  who,  therefore, 
have  a  right  to  redeem  notwithstanding  the  attempted  judicial 
sale ;  and  as  we  must  conclude  that  the  city's  right  to  these  liens 
was  for  some  reason  not  cut  out  by  the  foreclosure,  we  are  justi- 
fied in  holding  that,  as  against  the  city  as  the  holder  of  the  first 
lien,  the  purchaser  is  entitled  to  be  subrogated  to  the  second  lien 
of  the  security  company.     The  security  company,  prior  to  the 
foreclosure  of  its  mortgage,  could  have  redeemed  from  the  prior 
lien  held  by  the  city  for  paving  assessments.     Had  it  done  so,  it 
could  have  included  the  amount  so  paid  with  its  lien  set  up  and 
foreclosed  in  the  United  States  court;  and  in  that  case  a  pur- 
chaser at  the  judicial  sale,  as  against  any  junior  incumbrancers 
who  were  not  concluded  by  the  decree  in  that  action,  would  have 
held  the  right  of  subrogation  to  the  entire  debt  due  to  the  security 
company,  including  the  paving  assessments  so  paid.     Under  our 
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appraisement  law  the  asseBsments  found  to  constitute  a  first  lioi 
may  have  been  deducted  from  the  appraised  value  of  the  real 
estate  before  sale,  or  the  plaintiff  in  that  action  may  have  waived 
such  deduction.  In  either  case  the  title  of  the  purdiaser  is  in  fact 
subject  to  the  lien  of  these  assessments.  The  title  of  the  appellee 
being  subject  to  such  lien,  it  could  not  thereafter  acquire 
any  rights  against  the  street  railway  company  by  subsequently 
paying  the  assessments;  but  as  against  the  holder  of  the  junior 
lien,  whose  right  in  the  property  has  always  been  subject  to 
both  prior  liens,  the  rule  may  be  different  The  appellant's 
property  has  not  been  acquired  by  the  purchaser  by  any  less  bid 
at  the  sale  to  its  injury  as  the  holder  of  the  third  lien  because  of 
such  first  lien,  for  it  always  was  a  prior  incumbrance.  Suppose, 
as  appellant  claims,  the  purchase  price  of  the  property  at  the  sale 
be  conceded  to  be  the  amount  of  money  bid,  added  to  the  prior  lien 
subject  to  which  the  property  was  sold ;  so  estimated,  the  purdiase 
price  left  no  more  and  no  less  to  be  applied  upon  the  third  lien ; 
but  what  equitable  right  has  it  as  third  lien,  or  to  reqtiire  it  to  be 
paid  and  extinguished  by  the  purchaser,  and  its  third  lien  be 
thereby  advanced  to  the  extent  of  $48,000  ?  The  interest  of  the 
traction  company  in  the  subject  of  litigation  was  acquired  by  its 
purchase  at  the  foreclosure  sale. 

Section  853  of  our  Oode  provides  that  a  deed  made,  upon  a  sale 
under  foreclosure  of  mortgages,  "  shall  be  as  valid  as  if  executed 
by  the  mortgagor  and  mortgagee,  and  shall  be  an  entire  bar  against 
each  of  them,  and  all  parties  to  the  suit  in  which  the  decanee  for 
f^uch  sale  was  made,  and  against  their  heirs  respectively,  and  all 
persons  claiming  under  such  heirs."  The  deed,  then,  under  which 
the  traction  company  claims,  would  carry  to  it  the  estate  of  the 
street  railway  company  (which  is  usually  termed  the  "  equity  of 
redemption,''  but  which  is  in  fact  the  legal  title),  together  with 
the  interest  of  the  security  company  in  the  premises,  which  is  its 
interest  as  mortgagee,  and  there  would  be  a  merger  of  the  lesser 
estate  in  the  fee,  and  the  lien  be  extinguished,  unless  for  some 
reason  a  court  of  equity  will  hold  that  such  merger  did  not  take 
place.  One  of  the  conclusions  of  law  expressed  by  the  District 
Court  is :  "  The  court  finds  that  the  mortgage  of  Ae  New  York 
Security  &  Trust  Company  is  a  valid  lien  upon  the  proper^  de- 
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scribed  therein,  subject  only  to  the  plaintiffs  lien  mentioned  in 
the  first  conclnsioi;!  of  law."  We  think  this  conclusion  is  decisive 
that  no  m/erger  was  effected  in  this  instance,  and  that  the  two 
estates  are  held  separate  and  distinct  by  the  traction  company. 
Indeed,  without  this  finding  we  think  the  conclusion  follows  the 
other  findings  of  the  court  that  the  lien  would  be  kept  alive  in 
equity.  In  Miller  v.  Finn,  1  Nebr.  254,  the  syllabus  is  in  part  as 
follows :  "  There  can  be  no  merger  unless  a  greater  and  a  less 
estate  meet  in  the  same  person  holding  in  the  same  ri^t  Nor 
where  intervening  rights  or  estates  interfere  nor  where  the  in- 
terests of  the  party  in  whom  the  estates  meet  so  require.  Nor 
where  the  intention  to  keep  the  estates  distinct  may  be  inferred 
or  has  been  expressed."  In  the  course  of  the  opinion  it  was  said 
by  Judge  Mason : 

"The  doctrine  of  merger  has  been  discussed  by  the  courts  from  an  early 
period  down  to  the  present  time;  and,  if  any  principle  of  law  seems  to  be  well 
settled,  it  may  now  be  said  that  in  all  cases  when  intervening  rights  inter- 
fere, or  when  the  two  estates  meet,  and  it  is  necessary  that  the  charge  be 
kept  on  foot  to  protect  those  interests,  the  courts  will  not  enforce  a  merger. 
In  Co.  Ldtt.  388,  it  is  said:  'Mergers  were  not  favored  in  courts  of  law,  and 
still  less  in  courts  of  equity.'  They  are  never  allowed  imless  for  special 
reasons,  and  then  only  to  preserve  the  intention  of  the  parties.  Philips  v. 
Philips,  1  P.  Wms.  41.  When  there  is  a  union  of  rights,  equity  will  preserve 
them  distinct  if  the  intention  so  to  do  is  either  express  or  implied.  The  dis- 
tinction stated  by  Lord  Hardwicke  is  that,  when  the  owner  of  the  fee  in 
which  the  charge  would  otherwise  merge  manifests  his  intent  that  the  charge 
shall  subsist^  his  intent,  if  clear,  shall  prevail.  Chester  v,  Willis,  Amber  246. 
In  Compton  v.  Oxender,  2  Ves.  Jr.  264,  Lord  Thurlow  observed:  '  It  is  a  clear 
principle,  both  at  law  and  in  equity,  that,  where  there  is  no  confusion  of 
rights,  when  debtor  and  creditor  become  the  same  person,  there  is  an  im- 
mediate merger,  but  that  equity  will  preserve  the  rights  distinct,  according 
to  the  intent,  express  or  implied.'  Whenever  it  is  more  beneficial  for  the 
person  entitled  to  the  charge  to  let  the  estate  stand  with  the  incumbrance 
upon  it  than  to  take  it  discharged  of  the  incumbrance,  that  circumstance  will 
have  a  controlling  influence  in  deciding  on  the  implied  intent.  Wade  r. 
Paget,  1  Brown  Ch.  368.  In  Forbes  v.  Moffat,  18  Ves.  364,  Sir  William  Grant 
says:  'It  is  very  clear  that  a  person  becoming  entitled  to  an  estate  subject 
to  charge  for  his  own  benefit  may,  if  he  choose,  at  once  take  the  estate  and 
keep  the  charge.  Upon  this  subject  a  court  of  equity  is  not  controlled 
by  the  rules  of  law.  It  will  sometimes  hold  a  charge  extinguished  when  it 
woold  subsist  at  law,  and  sometimes  preserve  it  when  at  law  it  would  be 
merged.'" 
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And  the  following  language  from  Baiik  of  United  States  ▼. 
Peters,  13  Pet.  125,  10  L.  Ed.  89,  is  quoted  with  approval: 

"It  ifl  a  weU-settled  principle  in  equity  that  a  judgment  creditor  who 
is  compelled  to  pay  off  a  prior  incumbrance  on  land  to  obtiMU  the  benett 
of  his  judgment  may,  by  assignment,  secure  to  himself  the  right  of  the  incum- 
brance; and  the  same  rule  applies  when  a  junior  mortgagee,  to  save  his 
lien,  is  obliged  to  satisfy  a  prior  mortgage  on  the  same  estate.  He  stands  as 
the  assignee  of  such  mortgagee,  and  may  claim  all  the  benefits  under  the 
lien  that  could  have  been  claimed  under  the  assignor." 

That  case  was  where  a  judgment  lienholder  whose  Uesi  was 
junior  to  that  of  a  mortgage  sought  to  redeem  the  premises,  claim- 
ing that  by  such  redemption  they  would  be  entitled  to  the  premise 
themselves.  The  mortgage  had  been  foreclosed  by  sale  made  after 
the  mortgagee  had  become  the  owner  of  the  equity  of  redemption, 
but  plaintiff  was  not  bound  thereby.  It  was  held  that  the  lien  of 
the  foreclosed  mortgages  did  not  merge  in  the  title  which  had 
passed  to  the  mortgagee,  and  that  the  plaintiff  was,  in  law,  entitled 
to  redeem  from  the  lien  of  the  foredosed  mortgage,  iml^e  the 
holder  of  the  title  saw  fit  to  pay  him  the  amount  of  his  judgment, 
the  redemption  to  be  "  upon  the  usual  terms  of  decrees  for  redemp- 
tion of  mortgages.^'  Most  of  the  cases  cited  by  appellant  wherein 
subrogation  was  refused  are  where  purchasers  who  have  bought 
subject  to  senior  liens  have  sought  the  right  for  the  purpose  of 
enforcing  payment  of  those  liens  from  the  original  debtor  whose 
property  had  virtually  once  been  applied  to  their  payment,  and 
such  cases  have  no  application  to  the  one  before  us.  Appellee  is 
not  seeking  the  right  of  subrogation  for  the  purpose  of  compelling 
payment  from  the  street  railway  company,  but  out  of  the  property 
that  is  the  primary  fund  for  payment.  Indeed,  such  taxes  as  form 
the  basis  of  the  first  lien  do  not  represent  an  enforceable  personal 
liability,  but  can  be  enforced  only  by  sale  of  the  property,  and  the 
street  railway  company  has  no  interest  in  the  matter  because  the 
amount  of  the  deficiency  upon  the  mortgage  bonds  for  which  it 
may  be  liable  has  become  fixed  by  the  proceedings  in  the  United 
States  court  The  case  of  Shirk  v.  Whitten  (Ind.  Sup.),  31  N.  E 
87,  is  not  in  point,  for  there  the  improvements  for  which  the  as- 
sessment was  levied  became  betterments  to  the  property  after  the 
purchase.    The  only  case  claimed  by  the  appellant  upon  the  aigu- 
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ment  to  be  directly  in  point  is  Tillman  v.  Stewart,  30  S.  E.  950, 
69  Am.  St.  Rep.  192,  a  Georgia  case.  We  do  not  think  the  case 
at  all  controlling.  There  the  alleged  intervening  liens  of  those 
seeking  an  enforced  assignment  of  the  senior  lien  were  in  dispute, 
and  it  was  said  by  the  court: 

"  Certainly  a  court  of  equity  should  hesitate  to  put  in  motion  its  extraor- 
dinary power  to  compel  a  prior  mortgagee  to  transfer  his  lawful  and  un- 
disputed mortgage  to  second  mortgagees,  when  it  is  at  least  a  matter  of 
doubt  whether  the  latter  have  any  rights  in  the  premises.  They  appear  in 
court  confessedly  as  holders  of  second  mortgages  that  have  been  attacked 
as  fraudulent,  and  themselves  show  that  so  much  reason  for  the  attack 
existed  as  to  justify  a  court  of  competent  jurisdiction  in  restraining  them 
from  enforcing  their  claims  until  the  bona  fides  could  be  more  closely 
scrutinized." 

Neither  does  any  of  the  reasoning  of  the  court  therein  convince 
us  that  in  the  present  case  the  right  ought  to  be  denied. 

In  this  appeal  some  complaint  is  also  made  of  an  order  of  the 
District  Court  setting  aside  a  certain  appraisement  of  the  property 
involved,  but  we  do  not  think  appellant  is  seriously  contending 
that  the  order  complained  of  is  a  final  order,  or  that  the  order  was 
not  in  fact  right  as  the  record  stands.  Where  real  property  is  to 
be  sold  under  a  decree  containing  an  order  for  the  distribution  of 
the  proceeds  of  a  sale  of  the  entire  property,  liens  ordered  paid  out 
of  the  proceeds  may  not  be  deducted  from  the  appraised  value  of 
the  property  as  prior  liens.  We  are  of  the  opinion  that  by  virtue 
of  the  rights  of  the  parties  as  they  were  ascertained  and  deter- 
mined by  the  decree  appellee  had  a  right  to  redeem,  and,  upon 
proper  motion,  to  be  subrogated  to  the  first  lien. 

We  recommend  that  the  order  appealed  from  be  affirmed. 

Barnes,  C,  concurs. 

Albekt,  C.     I  concur  in  the  conclusion. 

Peb  Cueiam.     The  conclusions  reached  by  the  commissioners 
are  approved,  and,  it  appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  decision  of  the  cause,  it  is 
ordered  that  the  judgment  of  the  District  Court  be  affirmed. 
41 
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Lincoln  Traction  Co,  v.  Moore. 
(Nebraska  —  Supreme  Court.) 

1.  Questions  it>B  Review. —  Questions  not  presented  to  the  trial  ooort  by 

the  motion  for  a  new  trial,  and  which  are  not  mentioned  in  the  peti- 
tion in  error,  cannot  be  considered  by  this  court. 

2.  Horses  Frightened  bt  Cab;1  Evidbnoe. —  In  an  action  for  personal  in- 

juries due  to  the  frightening  of  plaintiflfs  team  by  the  alleged  n^^ 
gent  operation  of  a  street  car  in  running  the  same  carelessly  and  negli- 
gently at  a  high  rate  of  speed,  and  where  it  appeared  from  the  testi- 
mony of  all  of  the  witnesses  that  the  car  was  going  slowly,  that  the 
motorman  slowed  it  down  and  stopped  it  as  soon  as  he  saw  that  the 
team  was  becoming  frightened,  no  inference  of  negligence  arises,  and 
a  judgment  for  plaintiff  will  be  reversed  for  want  of  evidence  to  sus- 
tain it. 
(Syllabus  by  the  court.) 

Ebbob  by  defendant  from  judgment  for  plaintiff.    Decided  December  2,  190S. 
Reported  (Nebr.)   97  N.  W.  606. 

Clark  &  Allen,  for  plaintiff  in  error. 

Billingsley  &  Oreene,  for  defendant  in  error. 

Opinion  by  Barnes,  C. 

The  Lincoln  Traction  Company,  the  plaintiff  herein,  owned 
and  operated  a  street  railway  on  the  highway  ninning  east  and 

1.  HORSES  FRIGHTENED  BY  NEGLIGENT  OPERATION  OF  STRSBT  CAR. 

1.  General  rule. 

2.  Fright  caused  by  tound  of  gong. 

a.  When  founding  gong  is  not  negligence. 

b.  Duty  where  fright  of  horse  is  obsexred. 
8.  Fright  caused  by  approaching  car. 

a.  When  failure  to  stop  or  lessen  speed  is  not  negligviees. 

b.  Failure  to  stop  when  fright  of  horse  is  obsexred. 
4.  Negligence  in  driving  fractious  horse  near  street  car. 

6.  Fright  of  horse  caused  by  unusual  noises  in  connection  with  street 

car,  or  by  unusual  appearance  thereof. 
6.  Rule  in  respect  to  fright  of  horses  caused  by  operation  of  slasa 

railroads. 

1.  General  rule. —  A  street  car  company  is  not  liable  for  accidents  arisiBg 
from  fright  of  horses  caused  by  the  usual  operation  of  its  road,  if  its  em- 
ployees are  free  from  n^ligence,  and  this  must  be  determined  from  tlM  facts 
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west  on  the  north  side  of  Lincoln  park,  adjacent  to  the  city  of 
Lincoln,  on  the  29th  day  of  April,  1899.  On  the  afternoon  of 
that  day  Jesse  D.  Moore,  the  defendant  herein,  was  driving  a 
double  team  hitched  to  a  light  road  wagon  going  east  over  that 
road.  The  traction  company's  street  car  rounded  the  curve,  on 
its  way  west,  when  the  team  was  about  400  feet  away.     From  the 

and  circumstances  in  each  case.  Nellis  Street  Railroad  Accident  Law,  p.  284. 
The  mere  fact  that  a  horse  becomes  frightened  at  an  electric  car  and  the 
sounding  of  its  gong  and  runs  away  does  not  make  the  company  liable.  There 
must  be  some  misconduct  on  the  part  of  the  company's  employee  having 
control  of  the  car.  Galesburgh  Elec.  Motor  &  Power  Co.  v.  Manville,  61  III. 
App.  490;  North  Chicago  St.  R.  Co.  v.  Harms,  59  111.  App.  374;  Kankakee 
Elec.  Ry.  Co.  v.  Lade,  56  III.  App.  454;  Steiner  v,  Philadelphia  Traction  Co., 
134  Pa.  St.  199,  19  Atl.  491 ;  Bishop  f.  Bell  City  St.  Ry.  Co.,  92  Wis.  139, 
65  N.  W.  733;  McDonald  t?.  Toledo  Cons.  St.  Ry.  Co.,  74  Fed.  104,  20 
C.  C.  A.  322  (holding  that  it  is  not  negligence,  in  itself,  to  start  an  electric 
street  car  in  the  ordinary  manner,  and  in  the  ordinary  course  of  the  opera- 
tion of  such  car,  while  a  tetfm  of  horses,  which  manifest  no  symptoms  of  fright, 
are  being  driven  past  it). 

Where  it  is  sought  to  recover  against  a  street  railway  company  for  injuries 
resulting  from  the  fright  of  a  horse  caused  by  a  street  car  it  must  be  estab- 
lished to  the  satisfaction  of  the  jury  that  in  the  light  of  all  the  circimistances 
the  person  in  charge  of  the  car  had  not  acted  as  a  person  of  ordinary  pru- 
dence would  have  acted  in  the  same  circumstances,  since  the  right  to  recover 
rests  on  the  establishment  of  the  defendant's  negligence.  Klatt  v.  Houston 
Elec.  St.  Ry.  Co.  (Tex.  Civ.  App.),  67  S.  W.  1112.  As  where  it  was  claimed 
that  a  horse  was  frightened  by  being  struck  by  a  piece  of  snow  or  ice  thrown 
from  a  street  railway  track  by  the  brooms  of  an  electric  sweeper  a  recovery 
of  damages  could  not  be  had  in  the  absence  of  positive  proof  that  the  snow 
or  ice  came  from  the  sweeper,  and  in  the  absence  of  evidence  that  the  sweeper 
was  defective  or  was  negligently  operated.  Connor  r.  Metropolitan  St.  Ry. 
0>.,  48  App.  Div.  (N.  Y.)  580,  63  N.  Y.  Supp.  609. 

2.  Fright  caused  by  sound  of  gong.  a.  When  sounding  gong  is  not  negli- 
gence.—  A  motorman,  in  the  proper  performance  of  his  duties,  is  required 
to  sound  the  gong  upon  his  car  at  intervals  and  at  certain  places  and  under 
certain  circumstances  so  as  to  sufficiently  warn  travelers  on  or  near  the 
tracks  of  the  approach  of  his  car.  If  a  horse  driven  along  the  street  is  fright- 
ened by  the  sounding  of  a  gong  in  the  ordinary  operation  of  a  street  car,  the 
company  cannot  be  held  accountable  for  the  injuries  thereby  occasioned, 
unless  the  motorman  observed,  or  should  have  observed,  that  the  horse  was 
frightened  so  as  to  be  unmanageable  or  was  likely  to  become  so  by  a  con- 
tinuance of  the  noise  produced  by  the  gong.  Henderson  t*.  Greenfield  &  T. 
F.  St.  Ry.  Co.,  172  Mass.  542,  62  N.  E.  1080;  Mineral  St.  Ry.  Co.  r.  May- 
nard,  5  Ind.  App.  372,  32  N.  E.  343.     In  the  case  of  Northside  St.  Ry.  Co. 
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evidence  it  appears  that  the  car  was  going  slowly,  and  when  the 
motorman  saw  the  team  was  becoming  frightened  he  turned  the 
electric  current  off  and  slowed  up  still  more.  Some  of  the  wit- 
nesses say  he  stopped  the  car^  and  some  of  them  testified  that  the 
car  was  either  stopped,  or  was  creeping  along  very  slowly  toward 

V.  Tipping,  3  Am.  Electl.  Cas.  489,  (Tex.  Civ.  App.)  14  8.  W.  1067,  it 
appeared  that  the  plaintiff's  team  of  horses  was  hitched  to  a  poet  upon  the 
side  of  a  street^  and  the  defendant's  street  car  in  passing  along  the  streiA 
frightened  the  horses,  and  they  broke  away  from  the  post  and  ran  away, 
causing  the  injury  complained  of.  It  was  held  that  the  plaintiff  could  not 
recover  unless  he  showed  that  the  injury  resulted  from  the  negligence  ci 
the  defendant's  employees  in  operating  the  car;  that  the  mere  sounding  of 
a  gong  while  the  car  was  moving  along  the  track  for  the  purpose  of  wamiif 
persons  of  the  approach  of  the  car,  and  to  prevent  accidents  on  the  track, 
was  not  negligence,  in  the  absence  of  proof  that  the  gong  was  sounded  on* 
necessarily  or  negligently;  and  in  the  case  of  Chapman  v.  Zanesville  St 
Ry.  Co.,  27  Ohio  L.  J.  70,  it  was  held  that  if  a  horse  becomes  frightened  at 
an  appr9aching  car  and,  because  the  sounding  of  the  gong  or  the  ringing  of  t 
bell  is  not  discontinued,  becomes  unmanageable  and  runs  away,  injuring  the 
driver  and  others,  the  company  is  not  liable  unless  the  conduct  complained 
of  in  the  management  of  the  car  is  attributable  only  to  wanton  or  malicionf 
disregard  for  the  safety  of  the  driver  or  other  travelers  upon  the  street 
See  also  Cornell  v,  Detroit  City  Elec.  Ry.  Co.,  3  Am.  Electl.  Cas.  486,  82 
Mich.  495,  46  N.  W.  791;  Coughty  t\  Willamette  St.  Ry.  Co.,  21  Oreg.  245, 
27  Pac.  1031 ;  Steiner  v,  Philadelphia  Tract.  Co.,  134  Pa.  St  199,  19  Atl.  491. 

b.  Duty  where  fright  of  horse  is  obierved. —  But  where  a  motorman  ntm 
that  horses  are  frightened  by  the  approach  of  his  car  and  the  sound  of  the 
gong,  and  are  rapidly  becoming  unmanageable,  so  that  the  driver  or  ^ 
persons  with  him  are  in  imminent  peril,  it  becomes  the  duty  of  the  motor- 
man  to  cease  sounding  his  gong,  and  if  he  fails  so  to  do  he  is  guilty  of  n^- 
gence  for  which  the  company  is  liable.  Wachtel  r.  East  St.  Louis  St  L 
Elec.  R.  Co.,  77  111.  4pp.  465;  Kankakee  Elec.  R.  Co.  17.  Lade,  56  III.  App. 
464;  Citizens*  Ry.  Co.  v.  Hair  (Tex.  Civ.  App.),  32  S.  W.  1060. 

A  street  railway  company  may  be  charged  with  n^ligoice  in  sounding  t 
gong  upon  a  car  approaching  an  obviously  frightened  team.  Benjamin  r. 
Holyoke  St.  Ry.  Co.,  160  Mass.  3,  35  N.  E.  95.  Where  a  horse  standing  near 
a  street  car  track  is  alarmed  by  a  car,  the  ringing  of  the  car  gong  violent!/ 
so  as  to  produce  greater  alarm  may  constitute  negligence.  Philadelphia  Trac- 
tion Co.  V,  Lightcap,  61  Fed.  762,  10  C.  C.  A.  46.  It  may  be  stated,  therefore, 
that  the  continuous  sounding  of  a  bell  or  gong  upon  a  street  car  approadiiaf 
a  team,  when  the  person  operating  the  car  sees,  or  by  the  exercise  of  ordinaiy 
diligence  could  have  seen,  that  the  team  has  become  unmanageable,  is  negli- 
gence, rendering  the  company  liable.  See  Ellis  r.  Lynn  &  B.  R.  Co.,  160  Mass. 
341,  35  N.  E.  127.    Reasonable  means  to  prevent  soaring  horses,  and  there^ 
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the  team.  The  horses  were  traveling  in  a  walk,  and  when  they 
got  nearly  to  the  car  they  suddenly  jumped  to  one  side  into  the 
ditch.  In  attempting  to  hold  them  and  control  their  movements, 
Moore  placed  his  foot  against  the  dashboard  of  the  wagon  to  brace 
himself ;  the  pressure  broke  it  off,  causing  him  to  slide  partly  out 

injuring  persons  riding  or  driving  along  the  street  must  be  taken  when  a 
street  railway  car  is  propelled  in  such  a  condition  that  a  reasonably  prudent 
man  would  apprehend  that  it  would  frighten  horses.  McCann  t?.  Consolidated 
Tract.  Co.,  59  N.  J.  L.  481,  36  Atl.  388,  38  L.  R.  A.  236.  In  the  case  of 
Owensboro  City  Ry.  Co.  v,  Lyddane,  19  Ky.  Law  Rep.  698,  41  S.  W.  578,  it 
was  held  that  a  motorman  of  an  electric  car  is  guilty  of  n^ligence  rendering 
the  company  liable,  where,  after  observing  that  a  horse  attached  to  a  buggy 
is  frightened  at  the  ringing  of  the  gong,  he  does  not  cease  ringing  the  gong 
as  a  result  of  which  the  horse  nms  away,  injuring  the  driver. 

3.  Fright  caused  by  approachins  car.  a.  When  failure  to  stop  or  lessen 
speed  is  not  neglis^i^ce. —  The  failure  to  stop  or  lessen  the  speed  of  a  car  upon 
observing  that  a  horse  approaching  from  the  oppyosite  direction  is  frightened 
is  not  negligence  unless  the  circumstances  indicate  that  the  horse  will  become 
unmanageable  if  the  car  approaches  and  that  the  driver  or  persons  with  him 
are  in  imminent  peril.  East  St.  Louis,  etc.,  Elec.  R.  Co.  v.  Wachtel,  63  111. 
App.  181 ;  Terre  Haute  Elec.  R.  Co.  r.  Yant,  21  Ind.  App.  486,  .51  N.  E. 
732;  Doster  v.  Charlotte  St.  Ry.  Co.,  107  N.  C.  651,  23  S.  E.  449,  34  L.  R.  A. 
481;  Steiner  v.  Philadelphia  Traction  Co.,  134  Pa.  St.  199.  Thus,  in  th& 
case  of  Eastwood  v.  La  Crosse  City  Ry.  Co.,  94  Wis.  163,  68  N.  W.  651, 
it  was  held  that  the  motorman  of  an  electric  car  was  not  bound  to  slacken 
the  speed  and  stop  his  car  at  the  moment  a  horse  upon  the  street  within 
his  range  of  vision  b^ins  to  show  signs  of  uneasiness;  an  inference  of  neg- 
ligence is  not  justified  from  the  motorman's  failure  to  stop  the  car  upon 
seeing  that  a  gentle  team  about  175  feet  in  advance,  driven  by  a  full-grown 
man,  was  banning  to  prance,  where  it  appeared  that  the  team  was  in 
a  well-traveled  road  at  the  side  of  the  track,  nearly  sixteen  feet  in  width, 
and  was  in  perfect  safety,  and  did  not  appear  to  be  beyond  the  driver's 
control.  Nor  can  a  street  railway  company  be  chargeable  with  negligence 
for  the  motorman's  failure  to  stop  or  slacken  the  speed  of  his  car  upon 
seeing  that  a  team  at  the  side  of  the  track  were  uneasy,  where  the  driver 
had  full  control  of  them  until  at  the  instant  when  they  dashed  on  the  track 
infront  of  the  car.    Flaherty  r.  Harrison,  98  Wis.  669,  74  N.  W.  360. 

A  motorman  is  not  required  to  check  the  speed  of  his  car  every  time  he 
is  notified  to  do  so  by  the  owner  of  a  skittish  horse  on  the  street;  and  his 
failure  to  so  stop  where  no  imminent  peril  is  indicated  will  not  render  the 
company  liable  for  resulting  damages,  unless  his  conduct  can  be  attributed 
only  to  malicious  disregard  of  the  safety  of  the  injured  person.  Molyneux 
t.  Southwick  No.  Elec.  R.  Co.,  81  Mo.  App.  26. 

In  the  case  of  Cornell  v.  Detroit  Elec.  Ry.  Co.,  3  Am.  Electl.  Cas.  486, 
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of  the  wagon ;  his  foot  struck  the  ground,  bis  leg  was  broken,  die 
team  escaped  from  bis  control  and  ran  away.  The  testimony 
further  shows  that  the  injuries  which  he  thus  sustained  were  quite 
severe,  and  perhaps  permanent  Upon  his  recovery  he  commenced 
this  action  in  the  District  Court  of  Lancaster  county  to  recover  for 

82  Mich.  495,  46  N.  W.  791,  it  appeared  that  the  plaintiff  was  driving  along 
a  street  in  which  the  defendant's  street  car  line  was  constructed.  Wha 
the  defendant's  cars  were  at  a  distance  of  300  or  400  feet  his  horse  became 
somewhat  frightened,  and  he  stopped  his  horse  and  put  up  his  hand  as  t 
signal  for  the  motorman  to  stop  the  cars,  and  jumped  out  of  his  buggy 
and  took  the  horse  by  the  head.  The  horse  becoming  more  frightened,  the 
plaintiff  led  him  across  the  sidewalk  into  an  open  field.  The  horse  dragged 
the  plaintiff  around  the  open  field  and  finally  turned  and  dragged  him 
across  the  street  onto  the  track,  where  the  plaintiff  fell  and  was  injured 
and  the  horse  ran  away.  When  the  horse  began  to  run,  the  cars,  according 
to  the  plaintiff's  own  testimony,  were  about  150  feet  distant  and  slowing 
-down,  and  stopped  before  reaching  the  point  in  the  street  where  the  plain- 
tiff had  stopped  his  horse.  The  cars  were  running  at  an  ordinary  speed. 
It  was  held  that  there  was  no  negligence  on  the  defendant's  part,  the  motor- 
man  not  being  obliged  under  the  circumstances  to  immediately  stop  the  car. 

Negligence  is  not  shown  by  the  fact  that  an  electric  car  was  not  stopped 
before  it  reached,  a  horse  which  was  frightened  thereby,  it  not  having  shovn 
signs  of  fright  until  the  car  was  within  twenty  or  thirty  feet  of  it.  Yingst 
r.  Lebanon  &  A.  St.  Ry.  Co.,  167  Pa.  St.  43S,  31  Atl.  6S7. 

b.  Failure  to  stop  when  fright  of  hone  is  obienred. —  Where  a  person  having 
control  of  a  street  car  observes,  or  should  have  observed  by  the  exercise 
of  ordinary  prudence,  that  a  horse  in  the  street  near  the  track  was  frightened 
and  likely  to  become  unmanageable  because  of  the  approach  of  the  ctr, 
and  in  view  of  all  the  circumstances,  a  man  of  ordinary  prudence  would  have 
stopped  the  car,  then  the  failure  to  stop  the  car  is  negligence.  Gibbons  c. 
Wilkesbarre  &  S.  St.  Ry.  Co.,  165  Pa.  St.  279,  26  Atl.  417.  This  rule  is  based 
upon  the  duty  of  a  person  in  charge  of  a  street  railway  car  to  so  manage 
his  car  as  to  relieve  travelers  in  the  streets  from  inuninent  danger  arising 
from  the  fright  of  horses  occasioned  by  approaching  cars.  Flewelling  f- 
Lewiston  &  A.  H.  R.  Ck>.,  89  Me.  585,  36  Atl.  1056.  If  the  neglect  to  stop 
a  car  was  due  to  a  wanton  and  malicious  disregard  for  the  safety  of  the 
driver  of  an  unmanageable  horse  frightened  at  a  car,  the  right  of  recovery 
cannot  be  questioned.  Chapman  v.  Zanesville  St.  Ry.  Co.,  11  Ohio  Dee. 
449,  27  Wkly.  Law  Bui.  70.  In  the  case  of  Citixens'  St  R.  Co.  r.  Lowe. 
(Ind.  App.)  5  Am.  Electl.  Cas.  436,  39  N.  E.  165,  it  was  said:  "Ordi- 
narily, it  is  true  a  motorman  operating  an  electric  ear,  who  sees  a  horse  and 
vehicle  approaching,  has  a  right  to  assume  that  the  driver  will  not  attempt 
to  cross  the  track  in  front  of  the  moving  car,  or  otherwise  come  so  near  as  to 
cause  a  collision,  but  rather  that  he  will  avoid  the  aame.     But  when  ths 
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the  damages  caused  by  hia  injuries ;  the  trial  resuhed  in  a  verdict 
and  judgment  in  his  favor  for  $3,000,  and  the  traction  company 
prosecuted  error  therefrom. 

The  petition  on  which  the  cause  was  tried  contained  the  follow- 
ing allegations  of  negligence :    "  The  plaintiff  alleges  that  on  the 

motorman  or  those  in  charge  of  the  car  see  the  frightened  horse  and  the 
Tehide  to  which  he  is  attached  in  front  of  such  car,  upon  the  same  track, 
and  that  the  occupants  of  the  conveyance  are  in  apparent  peril,  due  care 
requires  that  the  car  be  stopped  if  it  is  possible  to  do  so.  In  such  a  case 
it  requires  those  in  charge  of  the  motor  to  slacken  the  speed  and,  if  neces- 
sary to  avoid  injury,  to  stop  the  car  entirely."  Citing  Railroad  Co.  i?. 
Carr  (Ind.  App.),  37  N.  E.  952;  Railway  Co.  v,  Maynard,  5  Ind.  App.  372; 
Ellis  €7.  Lynn  &  Boston  R.  Co.,  4  Am.  Electl.  Cas.  631,  160  Mass.  341, 
35  N.  £.  1127;  Benjamin  v,  Holyoke  St.  Ry.  Co.,  4  Am.  Electl.  Cas.  517,  160 
Mass.  3,  35  N.  E.  95. 

In  the  case  of  Ellis  v,  Lynn  &  Boston  R.  Co.,  4  Am.  Electl.  Cas.  531,  160 
Mass.  341,  35  N.  E.  1127,  it  was  contended  by  the  defendant  that  the  manager 
of  an  electric  railway  car  upon  a  street  is  never  called  upon  to  stop  the  car  or 
to  change  his  method  of  managing  it  to  avoid  any  danger  from  the  fright  of 
horses  other  than  the  danger  of  collision  with  the  car.  The  court  held  that 
such  contention  was  not  maintainable,  and  said :  '^  It  is  a  well-known  fact 
that  most  horses  are  frightened  at  their  first  view  of  a  moving  electric 
car,  especially  if  they  encounter  it  in  a  quiet  place  away  from  the  distracting 
noises  of  a  busy  city  street.  It  is  only  by  careful  training,  and  a  frequent 
repetition  of  the  experience,  that  they  acquire  courage  to  meet  and  pass  such 
a  car  on  a  narrow  street  without  excitement.  The  rights  of  the  driver  of  a 
horse  and  the  manager  of  an  electric  car  imder  such  circumstances  are  equal. 
Each  may  use  the  street,  and  each  must  use  it  with  a  reasonable  regard  for 
the  safety  and  convenience  of  the  other.  The  motorman  is  supposed  to 
know  that  his  car  is  likely  to  frighten  horses  that  are  imaccustomed  to  the 
sight  of  such  vehicles,  while  moat  horses  are  easily  taught  after  a  time  to 
pass  it  without  fear.  It  is  his  duty,  if  he  sees  a  horse  in  the  street  before 
him  that  is  greatly  frightened  at  the  car,  so  as  to  endanger  his  driver  or 
other  persons  in  the  street,  to  do  what  he  reasonably  can  in  the  management 
of  his  car  to  diminish  the  fright  of  the  horse,  and  it  is  also  his  duty  in 
running  the  car  to  look  out  and  see  whether  by  frightening  horses  or  other- 
wise, he  is  putting  in  peril  other  persons  lawfully  using  the  street  on  foot 
or  with  teams.  In  this  way  the  convenience  and  safety  of  everybody  can  be 
promoted  without  serious  detriment  to  anybody." 

An  electric  railway  company  is  liable  for  personal  injuries  sustained  by 
one  whose  horse  was  frightened  by  an  approaching  car,  and  became  unman- 
ageable and  ran  across  the  track,  where  the  motorman  could  easily  have 
observed  its  fright  and  slackened  speed  or  stopped  the  car  in  time  to  prevent 
ft  ooUiBion.    Marion  St.  B,y,  Co.  v.  Can,  10  Ind.  App.  200,  37  N.  E.  952. 
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said  date  aforeeaid,  while  he  was  driving  on  said  highway,  one  of 
the  said  electrical  cars,  negligently  driven  by  defendant  as  afore- 
said, came  at  a  high  rate  of  speed  toward  plaintiff,  who  was  driv- 
ing his  team  of  horses  attached  to  a  buggy  on  said  highway,  and 
his  team  of  horses  aforesaid  became  frightened  at  said  electrical 

4.  Negligence  in  driving  fractious  hone  near  street  car. —  It  is  not  cob- 
tributory  negligence  as  a  matter  of  law  for  a  person  to  drive  a  horse  which 
is  afraid  of  an  electric  street  railway  car  upon  a  street  occupied  by  the 
electric  railway.  See  Montgomery  St.  Ry.  r.  Hastings,  p.  1,  and  note  thereto 
on  p.  3. 

5.  Fright  of  horse  caused  by  unusual  noises  in  connection  with  street  cait 
or  by  unusual  appearance  thereof. —  The  usual  noises  incident  to  miming  a 
street  car  by  electricity,  causing  horses  to  be  frightened,  if  not  imnecessarily 
made,  do  not  make  the  street  railway  company  liable  for  resulting  dam- 
ages. Doster  v.  Charlotte  St.  Ry.  Ck>.,  117  N.  C.  651,  23  S.  E.  449,  34  L..  R.  A. 
481.  It  has  also  been  held  that  the  fact  that  a  street  railway  company 
replaced  a  burned-out  motor  in  one  of  its  cars  with  a  new  one,  the  operation 
of  which  for  a  time  produced  a  loud  and  unusual  noise,  did  not  make  the 
company  responsible  for  injuries  caused  by  a  horse  which  took  fright  thereby, 
unless  it  is  shown  that  the  noise  was  unnecessary  as  well  as  unusual.  Hill 
t\  Rome  St.  Ry.  Co.,  101  6a.  66,  28  S.  E.  631.  Nor  is  a  street  raUway  oofD- 
pany  liable  for  an  injury  to  one  driving  along  the  highway  whoee  horse  is 
frightened  by  the  sudden  and  unusual  noise  of  the  passengers  in  such  car. 
Boatwright  v,  Chester  A,  M.  Elec.  R.  Co.,  4  Pa.  Super.  Ct.  279,  40  Wkly. 
Notes  Cas.  330. 

If  an  electric  car  is  operated  upon  a  street  with  signs  or  banners  appended 
thereto  (Indianapolis  ^  Greenfield  R.  T.  Co.  t?.  Haines,  2  St.  Ry.  Rep.  226, 
(Ind.  App.)  69  N.  E.  187),  or  with  other  objects  attached  thereto  <rf 
such  a  nature  and  in  such  a  manner  as  to  be  likely  to  frighten  horses,  the 
company  operating  such  car  is  liable  for  the  injuries  resulting  therefrcnn, 
even  if  the  company  had  no  knowledge  of  their  presence.  McCann  r.  Con- 
solidated Tract.  Co.,  59  N.  J.  L.  481,  36  Atl.  388,  38  L.  R.  A.  236. 

6.  Rule  in  respect  to  fright  of  horses  caused  by  operation  of  steam  railroads. 
—  Cases  which  have  arisen  in  respect  to  the  negligence  of  steam  railroad 
companies  in  ringing  bells,  blowing  whistles,  or  letting  off  steam  unneces- 
sarily at  places  where  horses  were  likely  to  be  near  the  tracks  may  be  applied 
by  analogy  to  cases  where  horses  are  frightened  by  the  unusual  or  unnec- 
essary noises  incident  to  the  operation  of  street  cars.  The  following  cases 
pertain  to  the  liability  of  steam  railroads,  but  will  be  found  useful  in  deter- 
mining a  similar  liability  of  street  railroad  companies.  A  steam  railroad 
company  is  not  held  responsible  for  fright  caused  l^  signals  whieh  warn 
others  of  the  approach  of  its  trains,  which  signals  are  required  either  by 
ordinary  prudence  in  the  operation  of  its  trains  or  l^  express  provision 
of  statute,  and  are  given  with  ordinary  care  and  due  prudence.    Hahn  c.  So. 
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car  so  operated^  ran  away,  throwing  plaintiff  from  the  buggy  onto 
the  ground^  dragging  him  a  great  distance^  and  inflicting  great  in- 
juriea  to  the  person  of  this  plaintiff."  Plaintiff  says :  "  That  on 
the  said  29th  day  of  April,  1899,  he  was  traveling  eastward  in  a 
bnggy  drawn  by  two  horses  upon  said  public  highway  leading  from 

Pac.  R.  Co.,  61  Cal.  606;  Bailey  v.  Hartford,  etc.,  R.  CJo.,  56  Ck>iiii.  444,  66 
Atl.  234;  Ocheltree  v.  Chicago,  etc.,  R.  Co.,  96  Iowa,  246,  64  N.  W.  788; 
Schaefert  v.  Chicago,  etc.,  R.  Co.,  62  Iowa,  624,  17  N.  W.  893;  St.  Louis, 
etc,  R.  Co.  V.  Ferguson,  67  Ark.  16,  20  S.  W.  546 ;  Heininger  r.  Great  Northern 
R.  Co.,  69  Minn.  468,  61  N.  W.  658 ;  Cahoon  r.  Chicago,  etc.,  R.  Co.,  86  Wis. 
670,  55  N.  W.  900.    The  unnecessary  blowing  of  a  whistle  after  the  engineer 
discovers  that  a  horse  driven  along  a  public  highway  is  frightened  and  that 
the  continuing  to  blow  the  whistle  will  probably  cause  the  horse  to  be  more 
frightened,  is  negligence.     Ackridge  v.  Atlanta  &  W.  P.  R.  Co.,  90  Ga.  232, 
16  8.  E.  81;  Louisville,  N.  A.  &  A.  Ry.  Co.  v.  Stanger  (Ind.  App.),  32  N.  E. 
209;  Hudson  r.  Louisville  &  N.  R.  Co.,  14  Bush  (Ky.),  303;  Louisville,  etc., 
R.  Co.  r.  Schmidt,  81  Ind.  264;  Billman  v.  Indianapolis,  etc.,  R.  Co.,  76  Ind. 
166;   Hill  V.  Portland,  etc.,  R.  Co.,  65  Me.  438;   Gibbs  v,  Chicago,  etc.,  R. 
Co.,  26  Minn.  427,  4  N.  W.  819;  Walker  v.  Boston  &  M.  R.  Co.,  64  N.  H. 
414;  Bittle  V.  Camden,  etc.,  R.  Co.,  66  N.  J.  L.  616,  28  Atl.  305;  Borst  f. 
Lake  Shore,  etc.,  R.  Co.,  66  N.  Y.  639;  Philadelphia,  etc.,  R.  Co.  v.  Killips, 
88  Pa.  St.  405;  Pennsylvania  R.  Co.  v,  Barnet,  69  Pa.  St.  269.     Where  an 
engineer  while  running  a  locomotive  back  and  forth  over  a  track  in  close 
proximity  to  a  highway,  unnecessarily  discharges  steam  so  as  to  frighten  a 
team  on  the  highway,  the  company  is  liable  for  damages  caused  thereby. 
Terre  Haute  &  I.  R.  Co.  v,  Doyle,  56  111.  App.  78;  Chicago,  etc.,  R.  Co.  v. 
Heinrich,  157  HI.  388,  41  N.  E.  860;  Lamb  v.  Old  Colony  R.  Co.,  140  Mass. 
79,  2  N.  E.  939;  Omaha  A,  R.  V.  Ry.  Co.  v.  Clark,  35  Nebr.  867,  63  N.  W. 
970,  23  L.  R.  A.  604    (holding  that  where  a  locomotive  engineer  needlessly 
opens  the  valves  of  his  engine  while  operating  it  in  a  city  along  a  street 
where  teams  are  constantly  passing,  whereby  the  plaintiff's  horses  were  fright- 
ened, the  company  is  negligent) ;  Presley  v.  Grand  Trunk  Ry.  Co.,  66  N.  H. 
615,  22  Atl.  554. 

For  negligent  and  careless  management,  causing  sudden  and  unusual  noises, 
whereby  horses  are  needlessly  frightened  and  caused  to  run  and  be  damaged, 
an  action  may  be  maintained.  Hahn  v.  So.  Pac.  R.  Co.,  51  Cal.  605;  Culp 
V.  Atchison  A  N.  R.  Co.,  17  Kan.  475. 

The  fact  that  the  noise  which  frightened  the  plaintiff's  team  was  unneces- 
ttry  is  not  sufficient  to  establish  the  defendant's  negligence;  it  must  have 
been  made  imder  such  circumstances  as  to  show  a  neglect  to  exercise  that 
^^ee  of  care  which  a  reasonable  man  would  have  exercised.  Omaha  &  R.  V. 
Ry.  Co.  ©.  Brady,  39  Nebr.  27,  57  N.  W.  767 ;  Ryan  v.  Pennsylvania  R.  Co., 
132  ftu  St.  304,  19  AtL  81. 
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the  Hospital  for  the  Insane  toward  the  city  of  Lincoln.  While 
traveling  along  said  public  highway,  about  300  feet  west  of 
First  street,  and  on  what  would  be  a  westerly  continuation  of 
Van  Dom  street,  his  team  became  frightened  at  defendants  elec- 
tric car,  run  by  defendant  in  a  careless,  reckless,  and  negligent 
manner,  at  a  high  rate  of  speed,  and  plaintiff  was,  by  the  negli- 
gence of  the  defendant,  thrown  from  his  buggy,  the  team  running 
away,"  etc  The  answer  of  the  traction  company  was,  firsts  a  gen- 
eral denial,  and,  second,  a  plea  of  contributory  negligence  on  the 
part  of  the  plaintiff. 

The  traction  company  contends,  first,  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  and  sustain  the 
verdict.  This  question  is  not  raised  properly,  either  by  the  motion 
for  a  new  trial  in  the  District  Court,  or  the  petition  in  error 
herein;  therefore  we  pass  it  without  further  consideration. 

It  is  next  urged  that  the  court  erred  in  admitting  certain  testi- 
mony found  on  pages  88  and  89  of  the  bill  of  exceptions.  An 
examination  of  this  evidence  discloses  that  witness  Martin,  whose 
testimony  was  objected  to,  testified  that  the  street  car  was  going 
slowly;  and  it  is  stated  that  this  evidence  ought  not  to  have  been 
received,  because  it  did  not  sustain  the  allegations  of  n^ligence 
set  forth  in  the  petition,  to  wit,  that  the  car  was  running  at  a 
high  rate  of  speed.  The  witness  Martin  was  called  for  the  plain- 
tiff Moore,  and  it  is  difficult  to  see  how  the  evidence  thus  given 
by  him  could  in  any  manner  prejudice  the  rights  of  the  traction 
comJpany ;  therefore  tiie  court  did  not  err  in  admitting  it. 

It  is  further  contended  that  the  verdict  and  judgment  are  not 
sustained  by  sufficient  evidence.  This  presents  the  main  ques- 
tion in  controversy  in  this  case.  It  will  be  observed  that  the  alle- 
gations of  negligence  are  that  the  car  was  negligently  operated  and 
driven  at  a  high  rate  of  speed ;  in  other  words,  that  the  defend- 
ant's car  was  run  in  a  careless,  reckless,  and  n^ligent  manner  at 
a  high  rate  of  speed  toward  the  plaintiff's  team,  and  thereby 
frightened  the  same  and  caused  them  to  run  away  and  throw  the 
plaintiff  from  his  buggy,  and  thus  injure  him  in  the  manner  com- 
plained of.  The  record  shows  that  the  only  persons  who  saw  the 
accident  were  the  plaintiff,  Charles  Martin,  and  the  witnesses. 
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Bacon,  Pacal,  and  Mrs.  Langdon,  and  the  motormaHy  Heintzman. 
We  state  briefly  the  substance  of  the  evidence  on  that  point  Moore 
testified  as  follows: 

"I  was  driving  and  the  street  car  was  coming  round  there  at  a  pretty 
good  jog.  I  can't  say  how  fast  they  were  running,  but  it  was  pretty  good 
jog,  and  they  were  coming  right  toward  me.  The  team  was  walking  along, 
and  when  they  came  a  little  farther  along  I  began  to  look  after  the  horses; 
the  car  was  coming  right  toward  them.  Martin  hallooed  to  them,  '  Why 
don't  you  stop  that  car?'  They  still  kept  coming,  and  when  they  got  right 
against  me  the  horses  jumped  sidewise,  etc.  Q.  Now  a  little  bit  more 
about  one  thing:  You  testified  that  Mr.  Martin  called  out  to  the  man 
running  the  car  to  stop.  What  did  he  do  then;  did  he  stop  the  car?  A. 
I  could  not  tell  you;  the  car  still  came  on,  and  the  horses  took  my  attention. 
Q.  Did  he  stop  the  car?  A.  I  could  not  tell  you;  they  were  coming  right 
toward  me,  and  I  was  watching  the  team.  I  could  not  tell  whether  they 
stopped  the  car  or  not.  I  could  not  say  whether  he  stopped  the  car  or 
not."  The  witness  Martin,  who  was  riding  with  Moore,  testified  in  sub- 
stance as  follows :  "  We  drove  round  by  the  asylum,  and  came  onto  the 
bridge  by  the  park.  When  we  got  just  over  the  bridge  we  didn't  see  any- 
thing ahead.  We  was  going  along  and  talking  and  when  we  got  about  275 
yards  from  the  bridge  the  street  car  made  the  turn,  coming  west.  We  saw 
the  car  make  the  turn,  and  it  was  coming  round  there  pretty  lively,  and 
the  team  pricked  up  their  ears  and  kind  of  pranced  a  little.  The  car  kept 
croming  on  and  we  went  about  sixty  yards  when  the  horses  commenced  to  act 
up  a  little  harder.  We  didn't  get  quite  sixty  yards  when  they  commenced  to 
side  off  and  get  away  from  the  car.  The  car  was  probably  fifty  or  sixty 
yards  away  then.  The  team  was  trying  to  go  toward  the  ditch,  and  I  seen 
there  was  going  to  be  trouble.  I  says,  'We  are  going  to  have  trouble  here; 
this  is  a  narrow  road.'  He  says,  '  Oh,  I  don't  think  we  will;'  and  I  halloded 
to  the  street  car  man  to  hold  up.  I  says,  '  Stop  the  car  a  minute,'  and  he 
did  slack  up  the  car,  and  the  team  b^i^an  to  quiet  down  a  little,  and  then 
he  commenced  to  kind  of  creep  on.  He  was  watching  the  team,  and  kept 
the  car  going  on  a  kind  of  creep.  We  were  about  fifty  or  sixty  yards  from  the 
car  when  I  hallooed  to  stop  the  car,  and  the  motorman  slowed  up  and 
stopped,  and  then  started  the  car  again  kind  of  easy,  and  kind  of  creeping, 
and  watching  the  team  at  the  same  time.  I  didn't  have  time  to  halloo  any 
more.  Just  as  the  car  got  within  two  lengths  of  us  the  team  dove  right  into 
the  ditch.  The  car  was  going  very  slow.  I  yelled  to  the  motorman  as  soon  as 
I  thought  there  was  any  danger.  We  didn't  turn  round  because  we  didn't 
think  the  team  would  be  frightened.  We  didn't  want  to  turn  round;  wa 
didn't  know  whether  the  team  would  be  frightened  or  not." 

Heintzman,  the  motorman,  testified  in  substance  as  follows: 

"  I  had  probably  gone  about  forty  or  fifty  feet  around  the  curve  when  I 
noticed  tlie  team  shying  and  getting  scared.    I  commenced  stopping  my  car  at 
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quick  as  possible.  I  was  going  round  the  curve  probably  at  tbe  rate  of  four  or 
five  miles  an  hour.  It  is  not  possible  to  go  fast  around  the  curve;  not  at 
full  speed.  I  slowed  up  the  car  and  cut  off  the  current.  I  stopped  the  ear 
and  cut  off  the  current  as  soon  as  I  could  after  I  noticed  the  team  became 
frightened.  The  team  finally  got  away  from  him;  they  left  the  road,  I 
should  judge,  ten  or  fifteen  feet  ahead  of  the  car  and  ran  over  to  the  ditch, 
and  about  that  time  was  when  the  dashboard  gave  way  and  threw  Moore 
forward  right  onto  the  horses,  and  that  started  them  to  kicking  and  running 
faster,  and  then  they  went  by  the  car  and  turned  back  into  the  road.  All 
this  time  the  car  was  standing  still.    I  stopped  the  car  as  soon  as  I  could." 

The  witness  Bacon,  who  was  riding  in  a  buggy  with  Mrs.  Lang- 
don,  a  few  feet  behind  Moore's  team,  testified,  in  r^ard  to  the 
operation  of  the  car,  as  follows : 

"I  first  noticed  the  street  car  about  fifty  or  seventy-five  feet  before  they 
made  the  turn.  I  saw  them  when  they  roimded  the  curve,  and  I  oould  not 
tell  how  fast  they  were  coming,  but  about  the  usual  speed.  When  the  car 
came  round  the  curve  I  guess  I  was  about  a  block  away;  Mr.  Moore  was 
about  three  rods  ahead  of  us.  I  noticed  his  team  beginning  to  get  frightened 
at  the  car  as  soon  as  it  made  the  turn  and  was  coming  directly  toward  us. 
Mr.  Moore's  team  at  that  time  was  about  125  feet  away  from  the  car.  The 
man  in  charge  of  the  car  shut  down  and  stopped  as  soon  as  he  could." 

Mrs.  Langdon's  testimony  was,  in  substance,  that 

"  after  the  car  came  around  the  curve  Mr.  Moore's  team  were  frightened  and 
became  fractious  and  were  plunging.  The  car  stopped,  or  came  very  slowly 
on  round  the  curve.  It  slowed  up.  It  appeared  that  the  motorman  had  no- 
ticed the  horses,  and  he  slowed  up.  I  could  not  tell  how  much,  but  mudi 
slower  than  the  car  ordinarily  runs.  The  car  finally  stopped.  The  team  had 
almost  reached  the  car  when  the  car  stopped. 

Pacal  who  was  on  the  car,  testified  that  it  was  stopped  as  soon 
as  the  horses  showed  fright 

This  is  all  of  the  testimony  bearing  on  the  question  of  negli- 
gence, and  it  fails  to  support  the  all^ations  of  the  plaintiflPs 
petition,  and  does  not  show  any  negligence  in  the  operation  of  the 
car.  On  the  contrary,  it  conclusively  shows  that  the  car  was 
going  slowly,  and  as  soon  as  the  team  showed  fright  the  motorman 
slowed  down,  and  finally  stopped  it  The  petition  contained  no 
general  allegation  of  negligence,  neither  was  there  any  testi- 
mony offered  to  show  negligence  on  the  part  of  the  company^  other 
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than  in  the  operation  of  the  street  car.  In  the  case  of  Eastwood 
T.  La  Crosse  City  By.  Co.  (Wis.),  68  K  W.  651,  it  appeared  that 
the  plaintifPs  horses  became  frightened  at  the  noise  made  by  the 
car  while  it  was  yet  some  distance  away.  As  the  car  approached, 
the  motorman  saw  that  the  horses  were  frightened,  and  turned  off 
the  current  and  applied  the  brake.  The  horses  backed  toward  the 
sidewalk,  throwing  the  rear  end  of  the  slei^  upon  the  track,  where 
it  was  struck  by  the  car,  which  could  not  be  brought  to  a  stop  quick 
enough  to  avoid  it  The  car  when  first  seen  was  about  175  feet 
away,  and  when  the  brakes  were  applied  it  was  about  eighty  feet 
away.  And  the  court  held  that  these  facts  did  not  justify  an 
inference  that  the  motorman  was  negligent  This  rule,  also^  is 
firmly  supported  by  Niellis  Street  Surface  Railroads,  329; 
Booth  Street  Railways,  401;  and  Cornell  v.  Street  By.  Co.. 
(Mich.),  46  N.  W.  791;  Terre  Haute  El.  By.  Co.  v.  Yant 
(Ind.  App.),  51  N.  E.  732,  69  Am.  St  Eep.  376;  Flaherty  v. 
Harrison  (Wis.),  74  IT.  W.  360.  We  are,  therefore,  constrained 
to  hold  that  the  evidence  adduced  on  the  trial  wa^  not  sufficient  to 
support  the  verdict  and  the  judgment  of  the  District  CSourt,  and 
for  that  reason  the  judgment  must  be  reversed  and  a  new  trial 
ordered. 

Many  other  errors  are  assigned  for  the  reversal  of  the  judg- 
ment, but  it  is  unnecessary  to  consider  them.  Upon  another  tri^ 
all  such  errors,  if  any,  will,  without  doubt,  be  corrected.  For  the 
foregoing  reasons,  we  recommend  that  the  judgment  of  the  District. 
Court  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Albekt  and  Glanville,  OC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 
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Omaha  Street  Railwajf  Co.  v.  LarsotL 
(Nebraska  —  Supreme  Court.) 

1.  C0LU8ION  WITH  Vbhicij:;   Dutt  of  Motobman  to  ATom  AodDBirr. — 

N^ligenee  of  plaintiff  in  driving  acroM  a  street  railway  track  witli- 
out  stopping  to  look  and  listen  will  not  excuse  the  company  from  its 
duty  to  use  reasonable  diligence  to  stop  its  car  after  discovering  tJie 
perilous  situation,  and,  if  its  failure  to  do  so  after  seeing  the  dangler 
directly  and  immediately  causes  an  injury  to  him,  the  company  may  be 
held  liable  for  such  injury. 

2.  CoNTLiCTiNO   EviDENCB. —  Where   the   evidence   is   fairly   conflicting,   tlie 

question  as  to  the  direct  and  proximate  cause  of  an  alleged  injury  is  oa^ 
of  fact,  for  the  determination  of  the  jury. 

3.  Pboof  or  ExpEBiMSNT. —  Proof  of  an  experiment,  without  establishing  Uie 

fact  that  the  person  who  made  the  experiment  is  competent  to  do  so, 
.  and  that  the  apparatus  used  was  of  the  kind  and  in  a  condition  suit- 
able for  the  experiment,  and  that  it  was  honestly  and  fairly  made,  im 
without  probative  force. 

4.  Opinion  Evidence.i — ^A  witness  who  sees  a  moving  car,  and  possesses  a 

knowledge  of  time  and  distance,  is  competent  to  express  an  opinion 
as  to  the  rate  of  speed  at  which  the  car  was  moving. 
0.  Pboof  of  Ordinance. —  Evidence  of  an  ordinance  of  a  city  regulating  the 
rate  of  speed  of  street  railway  cars  is   admissible  under  a  general 
averment  of  negligence. 

(Syllabus  by  the  court.) 

Ebbob  by   defendant   from  judgment  for   plaintiff.     Decided  Becember    16, 
1903.    Reported  (Nebr.)  97  N.  W.  824. 

1.  OPINION  EVIBENCE  AS  TO  SPEED. 

1.  Who  may  testify  as  to  speed  of  car. 

a.  In  general. 

b.  Speed  not  subject  of  expert  testimony. 

c.  Passengers  riding  on  street  car. 

2.  Purpose  and  effect  of  testimony. 

8.  Opinion  as  to  speed  based  on  sound. 
4.  Facts  upon  which  opinion  is  based. 

1.  Who  may  testify  as  to  speed  of  car.  a.  In  generaL — Opinions  of  wit- 
nesses, not  experts,  are  ordinarily  inadmissible.  This  rule  applies  to  all 
questions  where  the  facts  are  susceptible  of  actual  statement.  It  has  been 
held  that  the  rate  of  speed  at  which  a  motor  car  is  running,  which  is  not 
actually  measured,  can  be  given  only  by  the  opinions  of  witnesses;   such 
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John  L.  Webster,  for  plaintiff  in  error. 

Oaines,  Kelhy  &  Story,  for  defendant  in  error. 

Opinion  by  Oij>hah9  C 

This  is  an  action  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  the  Omaha  Street  Railway 
Company.  The  allegations  of  the  petition  that  are  material  to  an 
understanding  of  this  controversy  are: 

"  On  September  16,  1899,  plaintiff,  with  his  horee  and  wagon,  was  driving 
northward  on  Military  avenue,  in  Omaha,  and  when  about  halfway  between 
l^rker  and  Decatur  streets  in  said  city,  on  the  east  side  of  Military  avenue, 

opinions  only  are  allowable  when  given  by  persons  peculiarly  skilled  on  the 
question  upon  which  they  are  called  to  give  evidence.  Witnesses  not  shown 
to  have  any  special  experience  in  determining  the  rate  of  speed  at  which  a 
car  was  running  at  the  time  of  the  injury  are  not  competent  to  give  opin- 
ions on  that  subject.  Francisco  r.  Troy  k  Lansingburgh  R.  Co.,  78  Hun 
(N.  Y.),  13,  29  N.  Y.  Supp.  247. 

b.  Speed  not  subject  of  expert  testimony. —  The  weight  of  authority  seems 
to  favor  the  proposition  that  the  speed  of  a  railroad  train  is  not  purely 
within  the  knowledge  of  experts,  and  not,  therefore,  the  subject  of  expert 
testimony.  While  a  witness,  to  give  testimony  upon  that  subject,  must  have 
some  knowledge  or  experience  in  respect  to  it,  he  is  not  required  to  have 
the  degree  of  knowledge  peculiar  to  experts  called  upon  to  testify  when 
expert  testimony  is  required,  and  give  opinions  based  upon  hypothetical  ques- 
tions. Sculley  r.  N.  Y.,  L.  E.  &  W.  R.  Co.,  80  Hun  (N.  Y.),  197,  30  N.  Y. 
Supp.  61;  Northrop  v.  N.  Y.,  0.  A  W.  Ry.  Co.,  37  Hun  (N.  Y.),  295.  See 
also  Highland  Ave.  &  B.  R.  Co.  r.  Sampson,  112  Ala.  425,  20  So.  566  (hold- 
ing that  any  one  competent  as  a  witness  may  testify  to  the  speed  of  a  train 
at  the  time  of  an  accident) ;  Chicago,  B.  ft  Q.  R.  Co.  r.  Gunderson,  174  111. 
495;  Louisville,  N.  A.  &  C.  Ry.  Co.  v,  Hendncks,  128  Ind.  462,  28  N.  E. 
58  (holding  that  a  person  who  lives  in  sight  of  the  railroad  where  the  acci- 
dent occurred  is  competent  to  testify  as  to  the  speed  of  the  train  on  which 
the  plaintiff  was  injured,  he  having  seen  the  accident,  although  he  is  not  an 
expert) ;  Pence  v,  Chicago,  R.  I.  k  P.  Ry.  Co.,  79  Iowa,  389,  44  N.  W.  686; 
Louisville,  C.  &  L.  R.  Co.  v,  Ramsey,  3  Ky.  L.  Rep.  385;  Thomas'  t\  Chicago 
ft  G.  T.  Ry.  Co.,  86  Mich.  496,  49  N.  W.  547;  Detroit  ft  M.  R.  Co.  t?.  Van 
Steinburg,  17  Mich.  99  (holding  that  any  person  who  saw  the  accident,  pos- 
sessing a  knowledge  of  time  and  distance,  is  competent  to  express  an  opin- 
ion upon  the  rate  of  speed  at  which  a  train  was  running) ;  CHiicago,  B.  ft 
Q.  R.  Co.  V.  Clark,  26  Nebr.  645,  42  N.  W.  703;  Chipman  v.  Union  Pac.  Ry. 
Co.,  12  UUh,  68,  41  Pac.  562;  Ward  r.  Chicago,  St.  P.,  M.  ft  O.  Ry.  Co.,  85 
Wis.  601,  55  N.  W.  771. 
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desiring  to  cross  to  the  west  side  of  said  MilitMy  avenue,  tamed  hia  korae 
to  do  so,  but,  as  the  horse  stepped  between  the  two  east  rails  of  defendanfa 
tracks  on  said  street,  a  motor  car  belonging  to  defendant,  propelled  by  electrie- 
ity,  and  rimning  at  a  dangerously  and  negligently  high  rate  of  speed,  and  with- 
out any  warning  to  plaintiff,  negligently  ran  into  and  struck  plaintiff's  horae 
which  was  hitched  to  the  wagon  in  which  plaintiff  was  riding,  and  said  horse 
became  entangled  in  the  fender  on  the  front  end  of  defendant's  said  motor 
car.     Plaintiff  says  that,  when  defendant's  motor  car  struck  his  horae   as 

A  witness  who  stated  that  he  had  timed  the  running  of  electric  cars 
once,  on  another  road ;  that  he  had  noticed  the  speed  of  steam  cars ;  that  he  had 
noticed  horses  trot  and  rtm  and  knew  the  rate  of  speed  at  which  they  were 
going,  and  had  made  calculations  of  their  rate  of  speed,  was  held  competent 
to  testify  as  to  how  fast,  in  his  opinion,  a  car  was  going  when  it  struck  the 
plaintiff.  Strauss  v.  Newburgh  Elec.  Ry.  Co.,  6  App.  Div.  (N.  Y.)  264,  39 
N.  Y.  Supp.  998. 

The  speed  at  which  a  street  car  was  going  at  a  given  time  is  not  a  quea- 
tion  of  expert  testimony,  but  any  witness  who  saw  it  may  state  his  opinion 
as  to  its  speed;  the  weight  to  be  given  such  opinion  being  a  matter  for  the 
jury  to  determine  in  view  of  his  experience  and  the  other  facts  shown.  Rob- 
inson V.  Louisville  R.  Ck>.,  112  Fed.  484,  50  C.  C.  A.  357.  A  boy  who  has 
testified  that  he  has  timed  himself  while  walking  and  ascertained  the  rate 
at  which  he  could  walk  may  express  an  opinion  as  to  the  rate  of  speed  of 
an  electric  car  when  he  observed  it.  Penny  v,  Rochester  R.  Co.,  7  App.  IMv. 
(N.  Y.)  595,  40  N.  Y.  Supp.  172. 

c.  Passengers  riding  on  street  car. —  Persons  who  have  been  accustomed  to 
riding  upon  street  cars,  where  it  has  been  shown  that  the  schedule  and  statu- 
tory rate  of  speed  of  the  cars  is  the  same,  may  testify  that  the  car  was  running 
very  fast  and  at  an  unusual  rate  of  speed,  for  the  purpose  of  showing  that 
it  was  going  at  a  prohibited  rate.  Nellis  Street  Railroad  Accident  Law, 
p.  553.  The  fact  that  a  witness  was  a  passenger  on  a  street  car,  rather  than 
a  bystander,  does  not  disqualify  him  from  testifying  as  to  the  approximate 
speed  at  which  the  car  was  nmning,  where  it  was  shown  that  he  had  been 
accustomed  to  ride  on  the  line^  and  knew  what  the  usual  rate  of  speed  waa. 
Johnson  t\  Oakland,  etc.,  Ry.  Co.,  127  Cal.  608,  60  Pac  170. 

While  the  speed  of  a  train  is  not  a  matter  for  scientific  testimony,  it  cannot 
be  shown  from  the  opinion  of  passengers,  observing  only  from  the  inside, 
unless  their  experience  and  observation  is  such  as  to  make  their  judgmoit 
reliable.  Grand  Rapids  &  I.  R.  Co.  r.  Huntley,  38  Mich.  537,  31  Am.  Rep. 
321. 

2.  Purpose  and  effect  of  testimony. —  Opinion  evidence  as  to  the  speed  of 
street  railway  cars  is  admissible  for  the  purpose  of  determining  definitely 
the  rate  of  speed  of  the  car.  A  witness  should  not  be  allowed  to  testify  that 
he  saw  a  car  "going  down  at  a  terrible  speed,"  since  such  testimony  coii> 
veys  to  the  jury  no  measurement  of  the  rate  of  speed,  except  that  it  was 
at  such  a  rate  that  the  witness  disapproved.    Chicago  City  Ry.  C6.  9.  Wall, 
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mforMaid,  the  motorman  in  charge  of  said  ear,  both  seeing  and  knowing  the 
imminent  danger  in  which  plaintiff  was  placed  bj  the  negligence  of  said  do- 
lendant,  and  haying  the  power  to  stop  said  car,  in  absolute  disregard  of 
defendant's  duty  to  stop  said  car  and  avoid  injury  to  plaintiff  n^ligentlj 
failed  even  to  diminish  the  speed  of  said  car,  but,  on  the  contrary,  said  motor- 
man  continued  to  run  said  car  at  great  speed  for  about  the  total  distance 
of  a  block,  pushing,  dragging,  and  carrying  plaintiff's  horse  and  wagon  for 
the  entire  distance.    Plaintiff  sa3rs  that,  after  defendant's  motor  car  struck 

93  HI.  App.  411.-  Where  a  witness  had  stated  that  she  knew  when  cars 
were  running  at  full  speed  and  when  they  were  not,  she  should  be  asked 
whether  the  car  which  struck  the  deceased  was  or  was  not  at  the  time  run- 
ning at  full  speed,  the  weight  of  evidence  being  for  the  jury.  Potter  17. 
CDonnell,  199  111.  119,  64  X.  E.  1026.  And  where  a  witness  had  testified 
that  a  car  was  going  at  a  certain  rate  of  speed,  he  may  properly  be  allowed 
to  further  testify  that  it  was  going  faster  than  a  man  could  nm.  Kansas 
City,  M.  &  B.  R.  Ck).  v,  Crocker,  95  Ala.  412,  11  So.  262.  In  the  case  of 
Galveston,  H.  &  S.  A.  Ry.  Co.  i*.  Wesch,  85  Tex.  593,  it  was  held  proper  to 
permit  a  witness  for  plaintiff  to  testify  upon  cross-examination  that  the  rate 
of  speed  at  the  time  of  the  accident  was  such  that  "  all  were  nervous  and 
apprehensive,  and  the  effect  and  sensations  were  those  of  very  fast  speed, 
and  what  seemed  to  me  reckless  speed."  See  also  Galveston,  H.  &  S.  A.  Ry. 
Co.  t\  Duelm  (Tex.  Civ.  App.),  23  S.  W.  596.  And  in  the  case  of  Sears  v. 
Seattle  Consol.  St.  Ry.  Co.,  6  Wash.  227,  33  Pac.  389,  a  witness,  after  relat- 
ing his  observations  at  the  time  of  the  accident  as  to  the  rate  of  speed  of 
the  car,  and  the  exertions  of  the  motorman  to  stop  it,  was  permitted  to  ex- 
press an  opinion  as  a  conclusion  of  fact  that  the  motorman  was  unable  to 
stop  the  car  sooner  because  he  was  **  running  at  too  high  a  speed  to  stop 
it  in  that  distance."  But  in  the  case  of  Citizens'  St.  R.  Co.  v,  Spahr,  7  Ind. 
App.  23,  33  N.  E.  446,  the  defendant  sought  to  show  by  a  witness  that  "  people 
were  not  in  the  habit  of  trying  to  get  on  a  street  car  at  the  rate  of  speed  " 
the  car  in  question  was  going  at  the  time  of  the  accident,  and  it  was  held 
that  the  evidence  was  properly  excluded,  as  it  called  only  for  a  conclusion 
of  the  witness  as  to  the  speed  of  the  car. 

3.  Opinion  at  to  speed  based  on  sound. —  The  testimony  of  witnesses  as  to 
the  speed  of  a  train,  based  on  the  sound  heard  by  them*  while  in  the  vicinity 
of  the  train,  is  admissible.  Van  Horn  v.  Burlington,  C.  R.  &  W.  Ry.  Co.,  59 
Iowa,  33,  12  N.  W.  752;  Missouri  Pac.  Ry.  Co.  v,  Hildebrand,  52  Kan.  284, 
34  Pac.  738. 

4.  Facta  upon  which  opinion  it  baaed. —  The  general  rule  is  that  a  non- 
expert witness  must,  in  giving  an  opinion^  state  the  facts  upon  which  that 
opinion  is  based,  as  far  as  possible.  Andrews  v.  Jones,  10  Ala.  460;  Ford  17. 
Kennedy,  14  Ga.  537;  Carthage  Turnpike  Co.  t\  Andrews,  102  Ind.  138,  1 
N.  E.  364,  62  Am.  Rep.  663;  Hunt  v.  Hunt,  3  B.  Mon.  (Ky.)  575;  Gentry 
r.  McMinnis,  3  Dana  (Ky.),  382;  Hardenburg  v,  Cockroft,  5  Daly  (N.  Y.), 
79. 
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his  hone  as  aforesaid,  defendant's  motorman  who  was  in  charge  of  aaid  car, 
and  who  could  have  stopped  said  car,  and  whose  duty  it  was  to  stop  said 
car,  negligently  continued  to  run  it  at  great  speed,  whereby  plaintiff  was 
greatly  and  seriously  injured,  without  the  fault  of  plaintiff,  for,  after  defend- 
ant's motor  had,  as  aforesaid,  pushed,  dragged,  and  carried  plaintiff's  said 
horse  and  wagon  for  about  120  feet,  plaintiff  was  forcibly  and  violently 
thrown  from  his  wagon  and  hurled  to  the  pavement,  and  was  seriously  and 
severely  cut,  injured,  and  bruised  abdut  his  head,  back,  spine,  and  legs,  his 
right  leg  being  so  badly  broken  that  it  was  necessary,  in  order  to  save  plain- 
tiff's life,  to  amputate  his  leg,  which  was  accordingly  done,  whertby  the  plain- 
tiff was  made  to  suffer  great  pain  and  physical  and  mental  anguish,  and  has 
become  a  cripple  for  life,  and  plaintiff  still  suffers  from  the  injuries  austained 
by  him  in  his  head  and  spine." 

Defendant  answered  with  a  general  denial,  coupled  with  a  pleft 
of  contributory  negligence.  The  reply  was  a  general  d^al 
There  was  a  trial  to  a  jury,  verdict  for  plaintiff,  judgment  on 
the  verdict,  and  the  defendant  brings  the  case  to  this  court  on 
error. 

It  will  be  observed  that  the  charge  of  negligence  in  the  petition 
was  the  failure  of  the  defendant  to  check  the  speed  of  the  car  and 
stop  it  after  the  impact  of  the  car  with  the  horse  and  wagon,  and 
that  by  its  want  of  care  in  this  particular  the  injury  was  occa- 
sioned. This  is  the  sole  issue  of  negligence  tendered  by  the  pe- 
tition. At  the  outset  it  is  insisted  by  the  defendant  street  railway 
company  that  plaintiff  has  no  right  to  maintain  an  action  for  de- 
fendant's failure  to  use  diligence  in  stopping  its  car,  without 
showing  himself  free  from  negligence  in  going  on  the  track ;  that 
the  subsequent  negligence,  if  any,  of  the  company  is  indivisible 
from  the  negligence  of  Larson  in  the  first  instance,  and  if,  a** 
alleged  by  defendant,  he  drove  on  the  track  without  stopping  to 
look  and  listen,  such  contributory  negligence  on  his  part  consti- 
tutes a  complete  defense  to  the  action.  On  the  question  as  to 
whether  the  defendant  used  ordinary  diligence  in  attempting  to 
stop  the  car  after  the  impact  with  defendant's  horse  and  wagon, 
the  testimony  is  fairly  conflicting.  Plaintiffs  evidence  tends  to 
show  that  defendant  was  dragged  about  116  feet  after  the  impact 
before  the  vehicle  was  overturned  and  the  injury  inflicted.  D^ 
fendant's  testimony,  on  the  other  hand,  tended  to  show  that  the 
injury  was  inflicted  within  a  few  feet  of  the  place  of  contact,  and 
that  reasonable  efforts  were  used  to  stop  the  car  after  the  collision* 
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The  question  then  arises  as  to  whether  plaintifPs  evidence  tends 
to  show  an  intervening  eflScient  cause,  which  of  itself  directly 
and  immediately  occasioned  the  injury.  The  test  is,  was  the  fail- 
ure to  stop  the  car  a  new  and  independent  force,  acting  in  and  of 
itself  in  causing  the  injury  ?  If  so,  it  superseded  the  alleged  con- 
tributory negligence  complained  of,  so  as  to  make  plaintiffs  want 
of  proper  care  in  driving  on  the  track  remote  in  the  chain  of 
causation.  This  view  is  supported  by  numerous  decisions  of  this 
court.  In  Dailey  v.  Railway  Co.,  58  Nebr.  396,  78  N.  W.  722, 
the  court,  speaking  through  Harrison,  C.  J.,  says; 

"  It  is  a  well-established  doctrine  that,  notwithstanding  a  person  may  have 
so  placed  himself  as  to  be  liable  to  injury,  yet,  if  another,  after  knowledge 
of  the  fact,  inflict  injury  because  of  the  failure  of  the  latter  to  exercise 
ordinary  care  to  avoid  it,  the  former  may  recover  damages.  The  same  doc- 
trine is  announced  in  Railway  Co.  v,  Mertes,  36  Nebr.  204,  62  N.  W.  1099; 
RaUway  Co.  v.  Hedge,  44  Nebr.  448,  62  N.  W.  887;  Railway  Co.  v.  Martin, 
48  Nebr.  66,  66  N.  W.  1007." 

The  petition  is  framed  in  accordance  with  this  doctrine,  and,  in 
our  view,  states  a  good  cause  of  action;  and  whether  or  not  the 
failure  to  use  diligence  in  stopping  the  car  after  the  collision  was 
the  direct  cause  of  the  injury  was  a  question  of  fact  to  be  deter- 
mined by  the  jury.  Railway  Co.  v.  Hedge,  supra;  Railway  Co. 
V.  Kellog,  94  U.  S.  469,  24  L.  Ed.  256;  Purcell  v.  Railway  Co., 
48  Minn.  134,  50  N.  W.  1034,  16  L.  R.  A.  203 ;  Railway  Co.  v. 
K<men,  49  Ohio  St.  230,  31  N.  E.  282,  16  L.  R.  A.  674. 

It  is  further  urged  by  the  company  that  the  court  erred  in  re- 
fusing to  permit  it  to  prove  the  result  of  an  experiment  made  in 
stopping  this  same  car  at  the  place  of  the  accident  This  ex- 
periment was  made  by  one  RoUo  during  the  first  trial  of  this  case. 
Rollo  was  not  offered  as  a  witness  to  prove  this,  but  the  company 
offered  to  prove  the  result  of  this  experiment  by  onlookers.  While 
experiments  are  sometimes  admitted  to  illustrate  a  given  subject^ 
we  are  not  aware  of  any  rule  that  permits  onlookers  to  testify  as 
to  the  result  without  laying  the  foundation,  and  showing  that  the 
result  of  the  experiment  can  be  relied  on  as  a  substantive  fact 
This  means  that,  as  a  foundation  for  this  testimony,  it  must  be 
shown  that  the  person  who  makes  the  experiment  is  competent  to 
do  so,  that  the  apparatus  used  was  of  the  kind  and  in  the  con- 
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dition  suitable  for  the  experiment,  and  that  the  experiment  was 
honestly  and  fairly  made.  Without  these  facts  established,  the 
result  is  without  probative  force. 

It  is  claimed  that  the  court  erred  in  permitting  plaintiff's  -wit- 
nesses to  testify  as  to  the  speed  the  car  was  running.  The  objec- 
tion is  based  upon  the  theory  that  they  were  incompetent,  for  lack 
of  experi^ice  in  such  matters.  We  think  that  a  witness  who  seea 
a  moving  car,  and  possesses  a  knowledge  of  time  and  distance,  is 
competent  to  express  an  opinion  as  to  the  rate  at  which  the  car  is 
moving.  In  Detroit  &  Milwaukee  B.  Co.  v.  Steinburg,  17  Micfa. 
99,  Cooley,  J.,  in  rendering  the  opinion,  says: 

''The  point  to  which  the  attention  of  the  witness  was  directed  was  the 
speed  of  the  passing  object.  The  motion  of  a  train  was  to  be  compared  t4> 
the  motion  of  any  other  moving  thing,  with  a  view  of  obtaining  the  judg- 
ment of  the  witness  as  to  its  velocity.  No  question  of  science  was  involTed, 
beyond  what  may  have  been,  had  the  object  been  a  man  or  a  horse.  It  wm« 
not,  therefore,  a  question  for  experts.  Any  intelligent  man  who  has  been 
accustomed  to  observe  moving  objects  may  be  able  to  express  an  opinion  of 
some  value  upon  it  the  first  time  he  ever  saw  a  train  in  motion.  The 
opinion  would  not  be  so  material  and  reliable  as  that  of  one  accustomed  to  ob- 
serve, with  timepiece  in  hand,  the  motion  of  an  object  of  such  size  and  mo- 
mentum; but  this  would  go  to  the  weight  of  the  testimony,  and  not  to  fta 
admissibility.  Any  one  possessing  the  knowledge  of  time  and  distance  would 
be  competent  to  express  an  opinion  upon  the  subject."  Chapman  r.  Railwmy 
Co.,  12  Utah,  68,  41  Pac.  662;  Walsh  v.  Railway  Co.,  102  Mo.  682,  14  S.  W. 
a73,  16  S.  W.  767 ;  Covell  r.  Railway  Co.,  82  Mo.  App.  187. 

It  i8  also  contended  that  the  trial  court  erred  in  admitting  in 
evidence  an  ordinance  of  the  city  of  Omaha  limiting  the  speed 
of  street  cars  upon  certain  streets  of  the  city,  including  Military 
avenue.  This  is  objected  to  on  two  grounds:  (1)  That  it  was 
not  pleaded  in  the  petition  that  the  car  was  being  run  in  violation 
of  the  ordinance;  and  (2)  that  it  was  inunaterial  under  the  issues. 

As  to  the  first  ground  of  objection,  we  think  that  evidence  of  an 
ordinance  and  its  violation  is  admissible  under  a  general  averment 
of  negligence,  where  this  question  is  material  in  a  case.  The  rea- 
son is  stated  in  Faber  v.  Railway  Co.,  29  Minn.  465,  13  N.  W. 
902: 

"The  fact  that  the  rate  of  speed  at  which  the  train  was  run  waa  pro- 
hibited by  the  municipal  law  was  competent  evidence  going  to  prove  negii- 
gence,  and,  being  evidence  of  the  fact  pleaded,  it  might  be  proved,  althongk 
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the  czittenoe  of  the  ordinance  had  not  been  alleged  in  the  complaint." 
Hallway  Co.  v.  Rasamussen,  25  Nebr.  810,  41  N.  W.  778,  13  Am.  St.  Rep.  527 ; 
Railway  Co.  v,  Duvall,  40  Nebr.  29,  58  N.  W.  531;  Davis  v.  Ouamieri,  45 
Ohio  St.  470,  15  N.  E.  350,  4  Am.  St.  Rep.  548;  Watson  Damages  and  Per- 
sonal Injuries,  i  277. 

This  brings  iis  to  the  second  ground  of  objection.  As  a  matter 
of  fact,  the  speed  at  which  the  car  was  running  before  it  struck  the 
wagon  has  nothing  to  do  with  this  case,  except  as  a  circumstance 
tending  to  show  a  want  of  proper  care  in  stopping  the  car.  The 
only  act  of  negligence  charged  was  the  failure  to  dieck  the  speed 
and  stop  the  car  after  the  car  had  struck  the  horse  and  wagon,  and 
for  this  reason  this  evidence  had  only  an  indirect  bearing  on  the 
issues ;  and  in  the  very  able  brief  of  the  eminent  counsel  for  the 
company  there  is  nothing  pointed  out  that  suggests  prejudice  to 
defendant  in  its  admission.  The  law  does  not  condemn  error  in 
the  abstract,  but  only  such  as  is  prejudicial. 

The  defendant  company  also  complains  of  instructions  num- 
bered 1,  5,  6,  and  7,  given  by  the  court  on  its  own  motion.  The 
principal  objection  to  each  of  these  instructions  is  that  they  were 
drafted  upon  the  theory  that  the  plaintiff  could  recover  if  the 
motorman  was  negligent  in  not  stopping  the  car  after  it  had  struck 
the  horse  and  wagon,  notwithstanding  the  fault  of  plaintiff  in 
negligently  driving  upon  the  track  of  the  company.  What  has 
already  been  said  disposes  of  these  objections.  We  think  the  in- 
structions, as  a  whole,  fairly  and  fully  directed  the  jury  on  each 
material  fact  at  issue,  and  were  as  favorable  to  defendant  as  the 
law  and  evidence  warranted. 

There  is  no  dispute  as  to  the  extent  of  the  injury,  nor  is  there 
any  claim  that  the  damages  awarded  are  excessive. 

We  find  no  prejudicial  error  in  the  record,  and  it  is,  therefore, 
recommended  that  the  judgment  of  the  District  Court  T^e  afiirmed. 

Ames  and  Hastings,  CO.,  concur. 

Peb  Cubiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 
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Betigan  v.  Manchester  Street  Railway  Co. 

(New  Hampshire  —  Supreme  Court.) 

SviDBNCB  AS  TO  EXCESSIVE  SPEED ;  RESPONSIVENESS. —  In  an  action  for  in J1117 
caused  by  a  collision  where  the  contention  of  the  plaintiff  was  that 
a  street  railway  company  habitually  ran  its  cars  past  the  place  of  ac- 
cident at  a  high  rate  of  speed,  the  answer  of  a  witness  having  a  tendency 
to  support  such  contention  is  not  incompetent  because  not  responsive. 
Where  no  objection  is  raised  upon  the  trial  to  evidence  as  too  remote, 
that  objection  would  be  regarded  in  the  appellate  court  as  waived. 

Exception   by   defendant   to   verdict    for    plaintiff.     Decided   November    3, 
1903.    Reported  72  N.  H.  298,  56  Atl.  314. 

The  cause  of  the  collision  was  alleged  to  be  negligence  in  nmning  the  car 
at  excessive  speed,  and  failure  to  exercise  care  to  avoid  injury  to  the  plain- 
tiff after  discovering  him  in  a  place  of  danger.  The  plaintiff  introduced  evi- 
dence that  the  defendants  habitually  ran  their  cars  past  the  place  of  collision 
•at  a  high  rate  of  speed.  A  witness  who  had  been  employed  as  a  motorman 
by  the  defendants  for  a  number  of  years  prior  to  the  accident  was  called  as  an 
expert  by  the  plaintiff,  and  testified  that  at  the  place  of  the  accident,  upon 
a  dry  track,  a  car  ought  to  be  stopped  in  its  length,  or  about  thirty  feet. 
He  was  then  asked  whether  that  would  be  true  if  the  speed  of  the  car  waa 
twenty  miles  an  hour.  To  this  inquiry  he  replied,  "I  have  been  through 
there  a  good  many  times  twenty  miles  an  hour."  To  this  answer  the  de- 
fendants excepted. 

Brown,  Jones  &  Warren  and  Robert  L.  Manning,  for  plaintiff. 

Taggert,  Tuttle  &  Burroughs  and  Louis  E.  Wyman,  for  de- 
fendants. 

Opinion  by  Paesons,  O.  J. 

The  answer  objected  to  was  not  incompetent  merely  because  irre- 
sponsive. Olauber  Mfg.  Co.  v.  Voter,  70  K  H.  332,  333,  47  Atl. 
612.  If  the  answer  had  some  tendency  to  support  the  plaintiffs 
contention  that  the  defendants  habitually  ran  their  cars  past  the 
place  of  collision  at  a  high  rate  of  speed,  it  could  not  be  excluded 
for  that  reason.  Smith  v.  Railroad  Co.,  70  N.  H.  53,  47  Atl.  290, 
85  Am.  St  Rep.  596 ;  Davis  v.  Railroad  Co.,  68  N.  H.  247,  248, 
249,  44  Atl.  388.  If  the  objection  was  that  the  particular  piece 
of  evidence  was  too  remote,  the  question,  if  raised,  was  one  de- 
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terminable  by  the  Superior  Cburt  Proctor  v.  Freezer  Co.,  70 
N.  H.  3,  4,  45  Atl.  713;  Nutter  v.  Railroad  Co..,  60  N.  H.  483, 
485.  As  no  ruling  upon  the  question  was  requested  at  the  trial, 
tlio  objection,  if  tenable,  must  be  regarded  as  waived.  Bundy  v. 
Hyde,  50  N.  H.  116,  122;  Carter  v.  Beals,  44  N.  H.  408,  411. 
The  evidence  had  some  tendency  to  establish  the  witness'  qualifi- 
cation to  answer  the  inquiry  made  of  him.  Being  competent  for 
this  purpose,  the  evidence  was  admissible,  and  could  not  be  ex- 
cluded if  incompetent  upon  other  issues.  Smith  v.  Morrill,  71 
N.  H.  409,  52  Atl.  928 ;  Rogers  v.  Kenrick,  63  N.  H.  335. 

^Exception  overruled. 

BiNOHAM,  J.,  did  not  sit.    The  others  concurred. 


Baichelder  v.  Manchester  Street  Railway  Co. 

(New  Hampshire  —  Supreme  Court.) 

Ihjust  to  Passengeb  Attempting  to  Boasd  Stbeet  Cab  bt  betng  Pushed 
UifOEB  THE  Cab  bt  a  Cbowd;  £vn)ENCB. —  The  plaintifT  when  attempting 
to  enter  a  street  car  was  pushed  under  the  car  by  a  large  number  of 
persons  attempting  to  enter  the  car  at  the  same  time.  In  opening  the 
case  the  plaintiff's  counsel  stated  that  he  desired  to  show  the  conduct 
of  similar  crowds  at  the  place  where  the  accident  occurred  prior  thereto, 
and  the  defendants  objected.  The  court  directed  the  counsel  to  omit 
further  reference  to  the  matter  until  the  testimony  was  offered.  At 
a  hearing  before  the  court  in  the  absence  of  the  jury,  the  question  of 
the  admissibility  of  testimony  relating  to  the  conduct  of  similar  crowds 
on  prior  occasions  was  argued  by  the  counsel.  The  court  excluded  the 
testimony  as  incompetent.  Notwithstanding  the  ruling,  the  plaintiff's 
counsel  questioned  a  witness  in  the  presence  of  the  jury  as  to  prior 
crowds  at  such  place  in  such  a  manner  as  to  suggest  the  testimony 
which  he  desired  to  introduce.  It  was  held  that  the  plaintiff's  counsel 
in  failing  to  submit  to  the  court's  ruling  in  respect  to  the  testimony 
was  guilty  of  misconduct  prejudicial  to  the  defendants'  rights,  for  which 
the  verdict  for  the  plaintiff  should  be  set  aside. 

BXOBPTIONB  by  defendants  from  judgment  for  plaintiff.    Decided  December  1, 
1903.    Reported  72  N.  H.  329,  56  Atl.  752. 

The  evidence  tended  to  prove  the  following  facts:  The  defendants  operated 
a  line  of  street  railway  between  the  city  of  Manchester  and  Massabesic  lake 
in  the  summer  of  1900,  and  at  the  latter  place  maintained  a  pavilion  and  % 
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theater.    They  transported  large  crowds  of  people  to  and  from  the  pavilioo. 
On  the  evening  of  August  28th,  the  plaintiff,  having  attended  the  theater, 
was  attempting  to  get  upon  a  car  to  return  to  the  city,  when  she  was  pushed 
under  the  car  by  the  crowd  and  injured,  in  consequence  of  the  failure  of  the 
defendants  to  take  the  precautions  required  by  ordinary  care  to  guard  their 
passengers  from  injury.     The  plaintiff ^s  counsel  having  stated  in  his  open- 
ing to  the  jury  that  he  desired  to  show  the  conduct  of  similar  crowds  at  that 
place  prior  to  the  time  of  the  accident,  and  the  defendants  objecting,    the 
court  directed  the  coimsel  to  omit  further  reference  to  the  matter  until   he 
offered  the  testimony.    At  the  conclusion  of  the  opening,  counsel  said:    "  Now, 
gentlemen,  that  is  how  the  accident  happened,  and  the  blame  we  attach  to  the 
street  railway  is  just  this:     That^  with  a  full  knowledge  of  conditions  out 
there,  they  ran  their  car  around  that  curve  at  a  speed  which  was  too  rapid, 
under  the  circumstances ;  that,  with  those  people  hanging  onto  the  sides  of  the 
car  and  being  carried  along  with  it,  they  ran  it  farther  down  into  the  crowd 
that  stood  waiting  for  it  on  both  sides  of  the  track,  and  beyond  the  place 
where  they  are  required  to  stop,  the  length  of  a  car,  striking  against  thia 
girl,  throwing  her  down  under  the  car,  and  getting  her  foot  under  the  wheels." 
The  defendants  excepted  to  this  statement.     At  a  hearing  before  the  court 
in  the  absence  of  the  jury,  the  question  of  the  admissibility  of  testimony 
relating  to  the  conduct  of  similar   crowds  on  prior  occasions  was  argued 
by  counsel.    The  plaintiff  offered  to  show  "  that  other  crowds,  similar  in  num- 
bers and  character  to  the  one  at  the  time  of  the  accident,  assembled  at  the 
same  place  for  the  same  purpose  on  almost  all  fair  evenings  during  the  sum- 
mer of  1900  up  to  the  time  of  the  accident,  and  that,  after  the  extra  cara  had 
gone  at  the  close  of  the  theater  performance,  a  portion  of  them  always  went 
to  the  curve  next  north  of  the  pavilion  and  attempted  to  board  the  cars  — 
some  of  them  seizing  the  grab-rails  and  running  along  with  the  car  into  the 
main  body  of  the  crowd,  which  always  closed  in  and  rushed  and  scrambled 
to  get  aboard  of  the  car.''    The  court  excluded  the  testimony  as  a  matter  of 
discretion  and  because  of  its  incompetency,  and  the  plaintiff  excepted  to  each 
ground  of  the  ruling.     The  plaintiff's  counsel  asked  a  witness  called  by  her 
immediately  after  the  foregoing  ruling,  and  who,  it  appeared,  had  been  to  the 
lake  frequently  on  the  defendants'  cars  prior  to  the  accident  that  summer, 
the  following  questions,  each  of  which  was  excluded,  subject  to  the  plaintiff's 
exception :     **  How  did  those  crowds  to  which  you  have  just  referred  com- 
pare with  the  one  on  the  night  of  the  accident  in  other  respects  than  as  to 
numbers?     What  was  the  conduct  of  these  crowds  to  which  you  have  re- 
ferred as  being  there  previous  to  the  accident,  in  regard  to  boarding  or  at- 
tempting to  board  the  cars  as  they  came  in  at  or  near  the  north  curve? 
What  was  the  custom  or  general  practice  of  the  crowds  to  which  you  have 
referred  as  to  catching  hold  of  the  grab-rails  on  the  east  side  of  the  ear  at 
or  near  the  north  curve,  and  running  along  with  it  imtil  the  car  stopped, 
upon  the  occasions  when  you  were  there  during  the  summer  of  1900,  previous 
to  the  accident? "     After  the  court  had  excluded   the  questions,  the  de- 
fendants excepted  to  the  statement  of  them  in  the  presence  of  the  jury. 
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During  the  croes-examination  of  a  witness  lor  the  defendants,  a  discussion 
arcMe  respecting  the  competency  of  a  question  proposed  by  the  plaintiff's 
eounsel,  who  aArmed,  in  substance,  that  a  much  less  degree  of  care  would 
be  required  in  the  operation  of  the  cars  if  there  were  a  rail  or  some  con- 
trivance to  keep  people  from  getting  on  and  off  the  cars  while  in  motion 
than  if  there  were  none.  The  defendants'  counsel  said:  " That  depends  upon 
the  crowd."  The  plaintiff's  counsel  replied:  ''  I  have  shown  that.  I  offer  now 
to  show  your  conduct  there  with  previous  crowds  that  year  and  years 
before."    The  defendants  excepted  to  this  remark. 

Brown,  Jones  &  Warren,  for  plaintiff. 

Taggart,  Tuttle  &  Burroughs,  for  defendant 

Opinion  by  Chase,  J. 

The  ruling  of  the  court  excluding  the  testimony  offered  by  the 
plaintiff  was  the  law  of  the  trial,  even  if  upon  further  examina- 
tion it  should  be  found  that  the  testimony  was  competent  {Bul- 
lard  V.  Railroad  Co.,  64  N.  H.  27,  5  Atl.  838,  10  Am.  St  Rep. 
367 ;  Felch  v.  Railroad  Co,,  66  K  H.  318,  320,  29  Atl.  557 ; 
Mitchell  V.  Railroad  Co.,  68  K  H.  96,  34  Atl.  674;  Tyler  v. 
Railroad  Co.,  68  K  H.  331,  44  Atl.  624;  Shute  v.  Company,  69 
N.  H.  210,  40  Atl.  391),  and  did  not  fall  within  the  class  of  testi- 
mony which  the  court  may,  in  the  exercise  of  their  discretion, 
reject  or  receive  according  as  they  find  that  its  bearing  upon  the 
main  issues  of  the  trial  is  or  is  not  remote.  The  exception  afforded 
the  plaintiff  full  protection  from  the  evil  results  of  any  error  in  the 
ruling.  It  was  her  duty  and  the  duty  of  her  counsel  to  submit 
to  the  ruling  modestly,  however  confidently  they  questioned  its 
correctness,  and  to  avoid  any  attempt  to  influence  the  jury  to  dis- 
r^ard  or  override  it.  An  orderly  and  fair  trial  of  a  case  cannot 
be  had  without  a  rule  of  this  kind. 

The  particular  questions  for  consideration  are  whether  this  duty 
was  violated,  and,  if  so,  whether  the  defendants'  rights  were  preju- 
diced by  the  violation.  The  first  of  these  questions  must  be 
answered  in  the  affirmative.  The  ruling  made  in  chambers  was 
unambiguous,  and  included  all  the  points  covered  by  the  three 
questions  that  were  asked  the  witness  in  the  presence  of  the  jury. 
There  was  no  necessity  for  asking  the  questions  to  preserve  the 
plaintiff's  rights.     As  has  been  previously  remarked,  her  rights 
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were  fully  protected  by  the  exception  taken  in  chambers.  N'o  ex- 
cuse has  been  offered  for  asking  the  questions,  and  no  reasonable 
excuse  is  apparent.  There  was  a  plain  violation  of  duty  on.  the 
part  of  counsel,  and  the  plaintiff's  verdict  must  be  set  aside  in 
consequence  of  it,  if  it  does  not  clearly  appear  that  the  defendants' 
rights  were  not  prejudiced  thereby. 

Two  reasons  are  given  by  the  plaintiff  for  her  position  that  the 
asking  of  the  questions  was  harmless  to  the  defendants.  She  sajB, 
in  the  first  place,  that  the  evidence  called  for  by  the  questions  was 
competent.  A  corollary  of  this  proposition  is  that  if  the  jury 
inferred  answers  that  were  favorable  to  the  plaintiff,  and  con- 
sidered them  in  arriving  at  a  verdict,  no  wrong  was  done,  for  the 
jury  should  have  had  the  testimony  laid  before  them  under  a  ruling 
of  the  court.  Aside  from  the  necessity,  already  alluded  to,  of 
having  the  court's  rulings  implicitly  regarded  as  the  law  of  the 
trial  both  by  the  counsel  and  the  jury,  there  is  a  further  con- 
clusive answer  to  this  position,  namely,  that  the  testimony  went 
before  the  jury  without  the  safeguards  arising  from  a  cross-ex- 
amination of  the  witness,  and  with  no  opportunity  for  the  de- 
fendants to  introduce  opposing  testimony.  Though  the  defendants 
asked  for  the  ruling,  they  are  not  in  fault  because  of  it.  They 
had  a  right  to  oppose  the  reception  of  any  testimony  which  they 
believed  to  be  incompetent.  The  plaintiff,  and  the  plaintiff  alon^ 
must  be  held  responsible  for  the  one-sided  character  of  the  trial, 
so  far  as  this  testimony  rendered  it  one-sided. 

The  plaintiff  further  says  that  no  testimony  was  introduced  by 
the  questions,  and  that  the  jury  could  not  draw  inferwices  un- 
favorable to  the  defendants  from  the  asking  of  them.  It  is  true 
that  the  questions  are  not  in  a  declarative  form,  but  they  are  very 
suggestive  of  the  testimony  which  the  plaintiff  was  seeking,  and 
the  suggestion  becomes  more  definite  as  the  questions  multiply. 
The  jury  might  not  be  able  to  infer  from  the  first  question  what 
particular  conduct  the  counsel  had  in  mind.  The  second  question 
makes  this  plainer:  ^^What  was  the  conduct  of  these  crowds 
*  *  *  in  regard  to  boarding  or  attempting  to  board  the  cars  a» 
they  came  in  at  or  near  the  north  curve  ? "  The  last  question  is 
more  definite  still,  and  states  (in  an  interrogative  form,  to  be 
sure)  the  substance  of  the  testimony  which  the  plaintiff  wanted  to 
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lay  before  the  jury :    "  What  was  the  custom  or  general  practice 
of  the  crowds    *    *    *    as  to  catching  hold  of  the  grab-rails  on. 
the  east  side  of  the  car  at  or  near  the  north  curve,  and  running 
along  with  it  until  the  car  stopped,  upon  the  occasions  when  you 
were  there  during  the  summer  of  1900,  previous  to  the  accident  ?  ^' 
The  mere  putting  of  the  question  conveyed  to  the  jury  the  informa- 
tion that  on  previous  occasions  during  the  summer  of  1900  crowds 
of  people  boarded  or  attempted  to  board  the  defendants'  cars  at  or 
near  the  curve,  and  that  it  was  the  custom  of  the  crowds  to  lay 
hold  of  the  grab-rails  on  the  east  side  of  the  car  at  or  near  the 
curve,  and  run  along  with  the  car  imtil  it  stopped.     Under  the 
court's  ruling,  it  was  not  proper  for  the  jury  to  have  this  informa- 
tion.    The  fact  that  the  information  was  conveyed  to  them  by 
means  of  questions,  instead  of  declarations,  is  immaterial.    Demarn 
V.  Company,  67  N.  H.  404,  407,  40  Atl.  902 ;  Dow  v.  Weave,  68 
N.  H.  345,  346,  44  Atl.  489.    The  multiplication  and  progressive 
suggestiveness  of  the  questions  rendered  them  more  impressive. 
The  subsequent  oflFer  to  show  the  defendants'  previous  conduct 
with  crowds  that  year  and  years  before,  made  by  the  plaintiff 
during  a  discussion  relating  to  the  competency  of  proffered  testi- 
mony, again  called  attention  to  the  matter  in  an  efmphatic  manner, 
and  had  a  tendency  to  deepen  the  impression  made  by  the  ques- 
tions.    The  remark  of  the  defendants'  counsel,  to  which  the  offer 
was  a  reply,  must  be  understood  as  referring  to  the  size  of  the 
crowd,  not  its  conduct.     In  view  of  the  ruling  in  chambers,  and 
its  repetition  when  the  questions  were  asked,  the  making  of  the 
offer  was  not  justifiable.    Little  v.  Railroad  Co.,  72  N.  H.  61,  65 
AtL  190.     While  the  allusion  to  the  matter  in  the  opening  state- 
ment to  the  jury  is  not  of  itself  sufficient  ground  for  disturbing 
the  verdict,  it  had  a  tendency  to  increase  the  liability  of  the 
questions  to  affect  the  fairness  of  the  trial.     The  natural  tendency 
of  the  counsel,,  as  a  whole,  was  to  influence  the  jury  to  believe  that 
the  action  of  the  crowds  on  previous  occasions  was  such  as  to  en- 
danger the  safety  of  persons  desiring  to  board  the  defendants* 
cars,  and  to  make  it  their  duty,  in  the  exercise  of  reasonable  care, 
to  take  special  precautions  to  guard  against  the  danger.     It  does 
not  clearly  appear  that  the  conduct  did  not  have  this  effect,  and 
was  not  prejudicial  to  the  defendants.     The  failure  of  the  plain- 
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tiff  to  pursue  the  course  suggested  in  Bidlard  v.  Railroad  Co.,  64 
N.  H.  27,  5  Atl.  838,  10  Am.  St.  Rep.  367,  prevents  her  from 
asserting  here  that  it  did  not  have  such  effect  in  fact 

Exception  sustained.     Verdict  set  aside.     Kew  trial  granted. 
All  concurred. 


Carney  v.  Concord  Street  Railway  Co. 
(New  Hampshire  —  Supreme  Court.) 

1.  Ck>LLisioiT  WITH  Child  on  Track;  Contributobt  Nbgijqeitge.i — The  pla 

tiff's  child,  a  boy  twenty-one  months  old,  was  struck  by  one  of  the  defend- 
ant's cars,  resulting  in  the  child's  death,  either  by  being  run  over  by  tbe 
car,  or  by  the  acts  of  the  defendant's  servants  and  employees  in  attempting 
to  extricate  him  from  under  the  car.  It  was  held  that  the  child  bein^ 
■o  young  as  to  be  incapable  of  exercising  care  for  its  safety,  and  tbe 
negligence  of  his  parents,  if  any,  not  being  imputable  to  him,  there 
is  no  question  of  contributory  negligence  in  the  case. 

2.  I]fJX7BT  TO  Trespasser  on  Track. —  If  the  plaintiff's  child  was  regarded 

as  a  trespasser  the  defendant  was  not  relieved  by  that  fact  from  exer- 
cising ordinary  care  to  prevent  injuring  him  after  it  discovered,  or 
ought  to  have  discovered,  his  presence  on  the  track.  In  view  of  the 
evidence  the  question  as  to  whether  the  motorman  would  have  discovered 
the  presence  of  the  child  in  a  position  of  apparent  danger  in  time  to 
have  stopped  the  car  before  reaching  him,  if  he  had  exercised  ordinary 
care  in  looking  out  for  persons  at  the  crossing  where  the  collision  oc- 
curred, is  for  the  jury  to  determine. 

1.  Other  cases  reported  in  this  series  pertaining  to  the  negligence  of  street 
railway  companies  in  causing  injuries  to  children  upon  or  near  tracks  are 
cited  in  the  note  to  Jett  t*.  Central  Elec.  Ry.  Co.,  ante,  p.  513.  As  to  the 
degree  of  care  required  of  a  child  injured  in  a  collision  with  a  street  car,  aee 
note  to  McDermott  v,  Boston  Elev.  Ry.  Co.,  325.  As  to  negligence  of  parents 
imputed  to  children^  see  note  to  United  Rys.  k  Elec.  Co.  r.  Biedler,  ante^ 
p.  391. 

Collision  with  children  on  or  near  tracks. —  The  mere  fact  that  a  child  when 
injured  was  playing  upon  the  tracks  cannot  relieve  a  street  railway  company 
of  liability  for  its  negligence.  Mitchell  r.  Tacoma  Ry.  k  Motor  Co.,  9  Wash. 
120,  37  Pac.  341.  It  is  the  duty  of  a  motorman  on  approaching  a  crossing 
or  any  other  place  where  he  has  reason  to  suppose  that  children  may  be 
engaged  in  coasting  or  other  play  to  keep  watch  and  sound  a  warning,  al- 
though the  conduct  of  such  children  in  being  upon  the  track  is  unlawful. 
Strutzel  9.  St.  Paul  City  R.  Co.«  47  Minn.  543,  50  N.  W.  090.  In  the  eaae 
ol  Perry  v.  Macon  Cons.  St.  R.  Co.,  101  Ga.  400,  29  S.  £.  304,  it  was  held 
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3.  NBOuoEZfCB  or  ItosifDAifT  IN  BmucATiNo  Child;  Exkboisb  or  Best 
Jttdgmxht. —  In  view  of  the  evidence  as  to  the  means  devised  by  the 
conductor  of  the  car  in  extricating  the  plaintiffs  child  from  under  the 
car,  it  was  held  proper  to  submit  to  the  jury  the  question  as  to  whether 
the  conductor  exercised  ordinary  care  and  did  that  which  a  person 
of  average  prudence  would  have  done  under  like  circumstances  in  a 
like  emergency.  An  instruction  to  the  effect  that  if  the  defendant's 
servants  failed  to  perform  their  duty  in  this  respect  and  negligently 
moved  the  car,  and  the  child's  death  was  due  to  such  cause,  they  are 
liable,  is  not  erroneous. 

not  n^ligence  for  a  motorman  to  fail  to  sound  his  gong  or  give  other  warn- 
ing upon  approaching  a  pile  of  lumber  lying  longitudinally  close  to  the 
track,  between  two  intersecting  cross-streets,  preventing  him  from  seeing  a 
child  at  the  end  of  the  pile,  so  as  to  render  the  company  liable  for  injuries 
to  such  child  who  was  playing  at  the  end  of  the  pile  and  suddenly  ran 
immediately  in  front  of  or  against  the  car,  when  there  is  no  evidence  that 
children  were  in  the  habit  of  playing  at  that  particular  point  or  any  other 
circumstances  sufficient  to  give  notice  to  the  motorman.  See  also  Bergen 
County  Tract.  Co.  v.  Heitman,  61  N.  J.  L.  682,  40  Atl.  651;  Sample  v.  Con- 
solidated L.  k  Ry.  Co.,  60  W.  Va.  472,  40  S.  E.  597. 

A  street  railway  company  whose  motorman  could  and  should  have  per- 
ceived a  child  of  tender  age  on  or  near  its  tracks  under  circumstances  indi- 
cating great  danger  to  the  child,  but  who,  by  the  failure  to  reasonably  use 
means  to  prevent  injury  to  the  child,  does  injure  it,  is  liable  for  such  iiijury. 
Nelson  r.  Crescent  City  R.  Co.,  49  La.  Ann.  491,  21  So.  635.  A  street  rail- 
road company  has  been  held  liable  where  a  child  three  years  of  age  suddenly 
ran  toward  the  track  when  the  car  was  ninety  feet  distant  and  was  struck 
by  the  car.  Shenners  v.  West  Side  St.  Ry.  Co.,  78  Wis.  382,  47  N.  W.  622. 
Where  a  child  ran  and  fell  four  feet  in  front  of  a  horse  upon  a  street  car 
track,  the  evidence  tending  to  show  that  the  car,  although  the  horse  was 
going  at  a  slow  trot,  could  have  been  stopped  within  two  feet.  Rosenkranz 
r.  Lindell  St.  Ry.  Co.,  108  Mo.  9,  18  S.  W.  890.  Where  a  child  attempted  to 
cross  within  twenty  or  thirty  feet  of  the  horses,  the  driver  being  inside  the  car. 
Levy  17.  Dry  Dock,  etc.,  R.  Co.,  12  N.  Y.  Supp.  486.  Where  a  child  fourteen 
months  old  crawled  upon  the  track  some  distance  ahead  of  the  mule  which 
the  driver  was  urging  forward  into  a  more  rapid  trot  by  slapping  it  with 
the  lines.  San  Antonio  St.  Ry.  Co.  r.  Caillouette,  79  Tex.  341.  Where  a 
child  three  years  of  age  came  upon  the  track  about  thirty  feet  ahead  of  the 
mules,  while  the  driver  was  inside  collecting  fares.  Anderson  17.  Minneapolis 
St.  Ry.  Co.,  42  Minn.  490. 

Among  other  cases  where  street  railway  companies  have  been  held  liable 
for  the  negligence  of  motormen  in  failing  to  avoid  collision  with  children 
on  or  near  the  tracks  are:  Fullerton  v.  Metropolitan  St.  Ry.  Co.,  63  App. 
Div.  (N.  Y.)  1,  71  N.  Y.  Supp.  326,  affirmed,  170  N.  Y.  692,  63  N.  E.  1116; 
Nugent  c.  Metropolitan  St.  Ry.  Co.,  17  App.  Div.    (N.  Y.)   682,  46  N.  Y. 
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4.  Use  of  Fbndebs. —  It  appeared  that  the  ear  canBing  the  injury  bad  ao 
fender.  The  only  evidence  introduced  was  in  respect  to  the  absence 
of  such  a  fender.  It  was  held  that  such  eyidenoe  is  not  of  itaelf  suffi- 
cient to  show  negligence  on  the  part  of  the  company.  It  must  be 
further  shown  that  ordinary  care  required  that  a  fender  should  be  used; 
and  other  evidence  should  be  introduced  showing  the  character  of  the 
apparatus,  the  way  in  which  it  operates,  and  the  result  of  its  operation. 
In  Tiew  of  the  absence  of  such  evidence  it  was  further  held  to  be  error 
to  permit  the  plaintiff's  counsel  to  state  to  the  jury  that  ordinary  esis 
required  that  the  defendant  should  use  fenders;  and  for  the  oourt  to 
instruct  upon  the  defendant's  duty  to  equip  its  cars  with  safety  appli- 
ances used  by  persons  of  ordinary  prudence. 

Bzobphons  by  defendant  from  verdict  for  plaintiff.     Decided  December  31, 
1903.     Reported  72  N.  H.  364,  57  Atl.  218. 

The  plaintiff's  testimony  tended  to  prove  the  following  facta:  The 
intestate  was  the  plaintiff's  son,  twenty-one  months  old,  thirty-one  inches 
tall,  intelligent,  and  physically  strong.  He  could  walk  quite  well  for  s 
child  of  that  age.  On  the  day  before  the  accident  the  plaintiff  moved  into 
a  house  situated  on  the  northerly  side  of  a  street  leading  to  Contoocook 
River  park  in  Concord.  The  defendants  owned  a  right  of  way  upon  the  north 
side  of  the  street,  and  maintained  a  street  railway  upon  the  right,  operated 
by  electricity.  There  was  a  path  leading  from  the  house  across  the  rmii- 
way  track  to  the  street.  The  space  between  the  rails  at  the  crossing  — 
three  feet  in  width  —  was  covered  by  plank  about  fourteen  feet  in  length. 
There  was  also  a  driveway  leading  from  the  house  to  the  crossing,  and 
another  path  leading  from  the  house  to  the  railway  at  a  point  some  distance 
easterly  of  the  crossing.  There  were  three  planked  crossings  in  the  railway 
opposite  houses  easterly  of  the  Carney  crossing  —  one  at  a  distance  of  110  feet, 
another  at  a  distance  of  220  feet,  and  the  third  at  a  distance  of  486  feet 

Supp.  596;  Rice  v.  Crescent  City  R.  Co.^  51  La.  Ann.  108,  24  So.  791;  Jonei 
r.  United  Traction  Co.,  201  Pa.  St.  344,  50  Atl.  826;  Hoon  v,  Beaver  Valley 
Tract.  Co.,  204  Pa.  St  369,  54  Atl.  270. 

Negligence  of  company  must  be  proved. —  Notwithstanding  the  fact  that  s 
child  is  of  such  an  age  as  not  to  be  chargeable  with  contributory  negligenee, 
the  injury  itself  is  not  sufficient  to  render  the  company  liable;  a  negligent 
operation  of  the  street  car  causing  the  injury  must  be  shown.  Roller  9. 
Sutter  St.  Ry.  Co.,  66  Cal.  230;  Boland  i*.  Missouri  R.  Co.,  36  Mo.  484.  Thus, 
an  electric  railway  company  is  not  liable  for  the  death  of  a  child,  non  8u%  juri»t 
resulting  from  his  suddenly  coming  in  front  of  the  car  when  it  is  too  near 
him  to  stop  it  before  inflicting  the  injury.  Culbertson  r.  Crescent  City  R- 
Co.,  48  La.  Ann.  1376,  20  So.  902;  Hirschman  v.  Dry  Dock,  etc.,  R.  Cc 
46  App.  Div.  (N.  Y.)  621,  61  N.  Y.  Supp.  304;  Adams  v.  Nassau  Elec  R.  Co^ 
41  App.  Div.  (N.  Y.)  334,  58  N.  Y.  Supp.  643;  Callary  v.  Easton  Transit 
Co.,  185  Pa.  St.  176,  39  Atl.  813;  Hunter  r.  Consolidated  Traction  Co.,  W 


Digitized  by  VjOOQ IC 


Cabney  v.  Concord  St.  Ky.  Co.  671 

There  were  boshes  two  or  three  feet  high  on  the  northerly  side  of  the  railway 
and  easterly  of  the  Carney  crossing,  which  in  the  summer  partially  obstructed 
the  view  of  the  Carney  driveway  and  footpath,  and  the  space  between  the 
houae  and  railway,  to  a  person  standing  on  the  front  platform  of  a  car 
(where  the  motorman  usually  stands)  approaching  the  crossing  from  the 
east.  A  person  in  that  position  could  see  the  crossing  itself  for  a  distance 
of  200  to  300  feet  before  reaching  it.  About  10  o'clock  in  the  forenoon  of 
August  11,  1901,  the  inte^te,  unobserved  by  the  plaintiff  and  the  members 
of  his  family,  walked  out  of  the  house  onto  the  railway  track  at  the  cross- 
ing, and  was  struck  by  one  of  the  defendant's  cars  while  making  a  regular 
trip  in  a  westerly  direction.  No  one  saw  the  child  before  or  at  the  time  of 
the  collision,  unless  the  motorman  saw  him.  When  the  car  was  some  220  feet 
easterly  of  the  crossing,  it  was  going  at  the  rate  of  six  or  eight  miles  an  hour. 
The  car  bell  was  rung  a  continuous  clang  from  a  point  220  feet  from  the 
crossing  until  the  brakes  were  set.  When  the  car  stopped  the  child  laid 
near  the  southerly  rail  three  or  four  feet  from  the  westerly  end  of  the 
crossing,  with  his  head  pinned  under  the  rear  motor.  He  did  not  appear  to 
be  seriously  injured,  except  that  he  was  unconscious.  There  was  little  or  no 
blood  on  his  head^  and  the  back  of  it  was  not  crushed.  An  attempt  was 
made  by  the  plaintiff  and  others  to  remove  him,  but  it  was  found  to  be  im- 
possible. There  was  more  or  less  discussion  as  to  how  it  could  be  done. 
The  conductor  proposed  to  start  the  car  forward.  The  plaintiff  objected, 
and  suggested  that  the  car  be  backed,  or  that  a  jack  be  obtained  from  a  mill 
in  the  vicinity,  or  that  a  nearby  telegraph  pole  be  procured,  and  the  car  be 
raised  from  the  child  by  one  of  these  instruments.  The  defendants'  ser- 
vants started  the  car  ahead  three  or  four  feet,  and  the  child  was  rolled  over 
the  end  of  the  planking  and  his  head  was  crushed,  the  blood  gushing  out  of  his 
mouth  and  ears.  He  was  then  taken  out,  and  died  in  a  few  minutes.  It  was 
about  five  minutes  from  the  time  he  was  struck  until  he  was  extricated. 
The  plaintiff  testified  on  cross-examination  that  he  complained  of  the  child's 

Pa.  St.  657,  44  Atl.  678;  Fletcher  v.  Scranton  Tract.  Co.,  186  Pa.  St.  147, 
39  Atl.  837  (in  which  case  it  was  held  that  a  street  railway  company  is 
not  liable  for  the  death  of  a  boy  who  ran  in  front  of  a  car  when  it  was  so 
close  upon  him  that  a  collision  could  not  have  been  prevented,  even  though 
the  car  was  running  at  a  negligent  rate  of  speed) ;  Kierzenkowski  i;.  Phila- 
delphia Tract.  Co.,  184  Pa.  St.  459,  39  Atl.  220;  Funk  v.  Electric  Tract.  Co., 
176  Pa.  St.  659,  34  Atl.  861. 

Bxerciae  of  best  judgment —  In  the  case  of  Bittner  i\  Crosstown  St.  R.  Co., 
153  N.  Y.  76,  46  N.  £.  1044^  it  was  held  that  if,  after  a  child  crossing  the 
track  in  front  of  an  electric  car  has  been  struck  down  by  the  car^  the  motor- 
man,  in  the  exercise  of  his  judgment  in  the  sudden  emergency,  errs  in  what 
he  does,  as,  in  reversing  the  car,  the  company  is  not  responsible  for  his  error 
of  judgment.  Where  the  occasion  demands  the  exercise  of  the  motorman's 
best  judgment,  an  error  in  that  respect  is  not  negligence  chargeable  to  the 
eompany.    SUbenau  c,  Atlantic  Ave.  R.  Co.«  166  N.  Y.  611,  60  N.  E.  207. 
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being  struck  by  tbe  car,  and  of  the  manner  in  whidi  the  car  was  staitil 
to  liberate  him;  but  that  the  conductor  acted  honestly,  and  in  his  extOemm/L 
wanted  to  do  what  was  best  to  get  the  child  out.  The  motorman  has  sidk 
died.  The  jury  had  a  view  of  the  place  and  the  car.  The  car  was  tweatT" 
eight  feet  long  over  all,  and  the  under  side  of  the  sill  at  the  end  was  twcBty- 
eight  and  one-half  inches  above  the  rail.  It  had  no  fender.  The  defendaats* 
motion  for  a  nonsuit  was  denied,  subject  to  exception. 

The  defendants'  testimony  tended  to  prore  the  following  facts :  The  motor- 
man,  at  the  time  of  the  accident  and  shortly  before  it,  was  alone  on  the  froai 
platform,  looking  ahead  and  attending  to  his  duties,  with  nothing  to  ^i^.rr^ 
his  attention  from  them.  He  rang  the  bell  at  the  crossings  and  the  footpath 
easterly  of  the  Carney  crossing  and  at  that  crossing.  He  quickened  the  ring 
and  set  the  brake  when  the  front  end  of  the  car  reached  the  easterly  end  of  the 
crossing,  stopping  the  car  so  quickly  as  to  throw  the  passengers  forward. 
The  car  did  not  move  more  than  half  its  length  after  the  brake  was  set. 
When  the  car  stopped,  the  rear  motor  was  within  six  inches  of  the  westerly 
end  of  the  crossing  and  held  the  child *s  head,  the  body  being  on  the  ground 
beyond  the  planking.  There  was  discussion  as  to  the  best  way  to  free  the 
child.*  The  conductor  thought  the  best  way  was  to  start  the  car  ahead,  and 
did  so,  about  six  inches  to  a  foot.  One  of  the  defendants'  witnesses  teatilled 
that  some  gentleman  standing  there  objected.  There  was  no  blood,  exceptii^ 
where  the  child's  head  laid.  The  conductor  had  had  two  or  more  years* 
experience,  and  had  rim  on  that  route  some  sixteen  months.  He  he«.rd  no 
one  ask  him  to  get  a  jack  or  telegraph  pole  to  raise  the  car,  and  thou^t  tbe 
plaintiff  gave  him  permission  to  start  the  car  ahead.  He  regarded  that  as  tbe 
only  safe  and  quick  way  to  release  the  child.  The  bottom  of  the  motoc 
four  and  three-eighths  inches  above  the  planking,  and  its  lower  ed^^ 
only  three  inches  from  the  planking.  The  iron  that  holds  the  drawbar  in 
place  was  seventeen  and  one-half  inches  above  the  planking;  and  the  bunter, 
which  stands  out  prominently  in  front  of  the  car,  was  twenty-nine  and  one- 
quarter  inches  above  the  planking.  The  testimony  of  the  physician  who 
examined  the  child  tended  to  show  that  the  injury  to  the  base  of  the  head 
could,  and  probably  did,  cause  death,  and  was  more  likely  to  have  been 
caused  by  a  blow  than  by  pressure.  Photographs  taken  the  next  day  after  the 
accident  —  one  with  the  camera  placed  eighty-four  feet  easterly  of  the  Carney 
crossing,  and  the  other  with  the  camera  placed  farther  east  -7-  were  introduced 
in  evidence.  The  defendants'  motion  to  direct  a  verdict  in  their  favor  was 
denied,  subject  to  exception. 

The  plaintiff's  counsel,  in  his  closing  argument,  said  that  ordinary  care 
required  the  defendants  to  use  a  fender  in  running  cars  through  this  populous 
neighborhood,  and  to  this  remark  the  defendants  excepted. 

The  following  requests  by  the  defendants  for  instructions  were  denied,  sub- 
ject to  exception:  **  (l)  To  entitle  the  plaintiff  to  recover,  he  must  show 
that  the  defendants'  motorman  saw  the  child  and  realised  his  danger  in 
season  to  stop  the  car  before  hitting  him.  (2)  The  child  was  not  a  traveler, 
but  a  trespasser;  and  if  the  motorman^  upon  discovering  the  child,  stoppwl 
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the  car  as  quickly  as  he  could  by  the  exercise  of  ordinary  care,  the  verdict 
should  be  for  the  defendants.  (3)  Neither  the  defendants  nor  their  servants 
were  required  to  anticipate  that  trespassers  would  be  upon  their  right  of 
"way.  (4)  The  defendants  were  not  required  to  fence  their  right  of  way 
against  trespassing  children.  (5)  There  is  no  evidence  that  the  construction 
of  the  car  was  not  the  universal  construction  of  electric  cars." 

The  following  instructions  were  given,  subject  to  the  defendants'  exceptions : 
"  ( 1 )  It  was  the  duty  of  the  defendants  to  equip  their  cars  with  such  safety 
appliances  as  men  of  average  prudence  would  use  under  the  same  circum- 
stances.   They  were  not  boimd  to  adopt  all  such  devices  as  are  put  upon  the 
market;  but  if  they  failed  to  use  such  safety  appliances  as  reasonably  pru- 
dent men  would  use  in  the  same  circumstances^  and  if  their  failure  to  use 
such  safety  appliances  caused  or  contributed  to  cause  the  injury,  the  defend- 
ants are  liable.    If  a  person  of  average  prudence  would  not  have  used  a  fender 
upon  a  car  xmder  the  same  circumstances,  then  the  defendants  are  not  liable 
on  this  ground.     (2)  It  was  also  the  duty  of  the  defendants,  by  their  servants 
and  agents,  after  the  child  was  knocked  down,  to  exercise  ordinary  care  to 
avoid  injuring  him,  by  moving  the  car  in  an  improper  manner.     In  remov- 
ing the  child  from  under  the  car  after  it  came  to  a  standstill,  if  the  con- 
ductor and  motorman  exercised  ordinary  care,  and  did  that  which  a  person 
of   average  prudence  would  have  done  under  like  circumstances  in  a  like 
emergency,  the  defendants  are  not  liable  on  this  ground.     If  the  defendants 
failed  to  perform  their  duty  in  this  respect,  and  negligently  moved  the  car, 
and  the  child's  death  was  due  to  this  cause,  they  are  liable.     (3)  Something 
has   already  been  said  that  you  would  take  into  account,  in   determining 
whether  this  motorman  and  conductor  exercised  due  care,  the  fact  that  there 
were  bushes  beside  the  road.     You  will  take  into  accoimt  the  existence  of 
the  bushes  as  determining  whether  they  would  conceal  the  child  from  view; 
and  also  you  will  take  into  accoimt  the  existence  of  the  bushes,  as  to  whether 
the  conductor  and  motorman  would  be  required,  as  men  of  ordinary  care,  to 
take  greater  pains  to  avoid  an  injury  if  the  place  was  concealed  or  covered 
by  something  about  which  they  knew." 

On  the  question  of  damages,  the  defendants  requested  the  following  instruc- 
tion: "The  child  being  unable  to  earn,  the  jury  should  consider  the  expense 
necessary  to  support  and  provide  for  him  until  he  reached  an  age  when 
he  could  earn;  and  also  his  liability,  on  account  of  his  tender  age,  to  die. 
Damages  can  only  be  allowed  for  prospective  earning  power,  less  the  probable 
cost  of  raising  him  to  the  time  when  he  could  earn."  The  following  instruc- 
tion was  given:  ''The  plaintiff  is  entitled  to  recover,  if  anything,  for  the 
reasonable  expenses  occasioned  to  the  child's  estate  by  the  injury.  You  will 
consider  the  age  of  the  child,  the  probable  duration  of  his  life  but  for  the 
injury,  taking  into  account  his  liability  to  die  on  account  of  his  tender 
age,  and  his  probable  earning  capacity  in  the  future ;  and,  taking  into  account 
these  elements  of  damages,  you  will  give  such  damages  as  you  think  the 
plaintiff  is  entitled  to."  The  defendants  excepted  to  the  denial  of  their 
request  and  to  the  instruction  given. 
43 
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Martin  &  Howe,  for  plaintiff. 

Alhin  &  Shurtleff  and  Mitchell  &  Foster,  for  defendants. 

Opinion  by  Chase,  J. 

The  intestate  being  so  young  as  to  be  incapable  of  exercising 
care  for  his  safety,  and  n^ligence  (if  any)  of  his  parents  not 
being  imputable  to  him,  there  is  no  question  of  contributory  negli- 
gence in  the  case.  Bisaillon  v.  Blood,  64  N.  H.  566, 15  Atl.  147; 
Warren  v.  Railway  Co.,  70  N.  H.  352,  47  Atl.  735. 

The  exceptions  to  the  denial  of  the  defendants'  motions  for  a 
nonsuit  and  for  the  direction  of  a  verdict  in  their  favor  present 
the  same  question,  namely,  whether  in  the  whole  case  there  is  any 
substantial  evidence  tending  to  prove  the  affirmative  of  the  issues 
made  by  the  pleadings.     Bumham  v.  Railroad  Co.,  69  N.  H.  280, 
282,  45  Atl.  563.     Or,  expressing  the  question  in  another  form, 
assuming  the  truth  of  the  evidence,  and  construing  it  most  favor- 
ably for  the  plaintiff,  does  it  conclusively  appear  therefrom  that 
the  defendants  were  not  negligent?     Mi^st  all  fair-minded  mfli 
arrive  at  that  conclusion  upon  considering  it,  or  might  somje  arrive 
at  the  opposite  conclusion  ?     If  the  latter  be  the  fact,  the  denial 
of  the  motions  must  be  sustained.  Hardy  v.  Railroad  Co.,  68  If .  H. 
523,  41  Atl.  179.     The  controlling  fact  involved  in  one  feature  of 
this  question  is  the  relative  positions  of  the  child  and  the  car  when 
the  child  was  in  a  place  of  apparent  danger  of  collision  with  the 
car  and  the  car  was  at  a  place  from  which  the  motorman  saw  the 
child,  or  by  tJie  exercise  of  ordinary  care  could  see  him.     If  the 
child  was  on  the  Carney  crossing  when  the  car  was  200  to  300 
feet  distant,  fair-minded  men  not  merely  might  find,  but  should 
find,  that  the  motorman  saw  him,  or  in  the  exercise  of  ordinaiy 
care  ought  to  have  seen  him,  in  season  to  stop  the  car  before  it 
reached  him,  and  to  have  realized  that  he  was  a  child  of  sudi 
tender  age  as  to  be  incapable  of  exercising  care  for  his  own  safety 
or  of  being  warned  of  his  danger  by  the  ringing  of  the  bell.     On 
the  other  hand,  if  the  child  did  not  come  into  the  view  of  the 
motorman  until  the  front  end  of  the  car  reached  the  easterly  end 
of  the  crossing,  and  by  reason  of  the  presence  of  bushes  or  other 
cause  would  not  have  come  into  view,  although  the  motorman 
exercised  ordinary  care  in  his  endeavor  to  discover  the  presence 
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of  any  one  dangerously  near  the  crossing,  fair-minded  men  could 
not  properly  find  that  the  defendants  were  in  fault  for  running 
against  the  child.    Oahagan  v.  Railroad  Co.,  70  N.  H.  441,  50  Atl. 
146,  55  L.  E.  A.  426.     Between  these  extremes  the  relative  po- 
sitions may  have  been  such  at  times  that  fair-minded  men  might 
diflFer  in  their  conclusions  respecting  the  conduct  of  the  motor- 
man.     The  car  was  approaching  the  crossing  at  the  rate  of  six 
to  eight  miles  an  hour,  or  approximately  nine  to  twelve  feet  a 
second.     Its  position  at  a  given  second  before  the  collision  can  be 
determined  with  reasonable  certainty.     But  the  evidence  relating 
to  the  position  of  the  child  is  very  meager  and  uncertain.     No  one 
saw  him  after  he  left  the  house,  unless  the  motorman  saw  him. 
The  evidence  that  the  car  bell  was  rung  a  continuous  clang  while 
the  car  was  passing  over  220  feet  of  the  track  is  relied  upon  by 
the  plaintiflF  to  prove  that  the  child  was  discovered  by  the  motor- 
man  in  a  place  of  apparent  danger  when  the  car  was  that  distance 
away.     If  it  appeared  that  the  only  occasion  for  ringing  the  bell 
was  to  warn  a  person  discovered  in  a  position  of  apparent  danger 
of  the  approach  of  the  car,  the  evidence  would  have  much  weight 
in  support  of  this  proposition.     But  there  were  three  crossings  and 
a  footpath  within  this  space,  each  of  which  furnished  an  occasion 
for  ringing  the  bell.     When  it  is  considered  that  it  took  only  ten 
to  thirteen  seconds  to  go  from  one  of  these  crossings  to  the  next,  it 
will  be  seen  that  if  the  bell  was  rung  as  a  warning  of  the  approadi 
of  the  car  to  the  crossings  it  would  be  rung  nearly,  if  not  quite, 
continuously  during  the  passage  over  this  portion  of  the  track. 
Just  what  is  meant  by  a  "  continuous  clang  "  of  the  bell  is  not 
apparent.     If  it  means  that  the  bell  was  rung  with  a  rapidity  or 
emphasis  that  was  unusual  for  signaling  the  approach  to  crossings, 
the  evidence  would  have  a  tendency  to  sustain  the  plaintiffs 
position.     The  defendants'  evidence  that  the  ringing  was  accele- 
rated and  the  brake  was  suddenly  and  firmly  set  when  the  front 
end  of  the  car  reached  the  easterly  end  of  the  Carney  crossing 
tended  to  prove  that  the  motorman  then  discovered  a  new  or  ad- 
ditional danger.     It  cannot  be  said  that  reasonable  and  fair- 
minded  men  might  not  arrive  at  opposite  conclusions  as  to  the 
cause  for  this  ringing  of  the  bell.     The  ringing  was  evidence  of 
such  doubtful  and  equivocal  character  respecting  the  discovery  of 
the  child  that  its  meaning  and  bearing  were  properly  submitted  to 
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the  jurj.  Bartlett  v.  Hoyt,  33  N.  H.  151 ;  Hall  v.  Brown,  58  N. 
H.  93 ;  Tyler  v.  Railroad  Co.,  68  N.  H.  331,  44  Ad  624.  Neithw 
can  it  be  said  that  fair-minded  men  might  not  reasonably  arrive  at 
diverse  conclusions  in  reference  to  the  point  from  which  the  motOT^ 
man,  if  he  exercised  ordinary  care,  would  first  discover  the  child, 
and  see  that  he  was  in  apparent  danger  of  colliding  with  the  car. 
Although  the  motorman  was  alone  upon  the  platform,  and  was 
looking  ahead,  apparently  attending  to  his  duties,  with  nothing  to 
distract  his  attention,  he  may  have  fixed  his  attention  upon  too 
limited  a  portion  of  the  track  and  its  surroundings.  It  must  be 
assumed  that  the  crossings  were  put  into  the  track  to  enable  people 
conveniently  to  pass  from  one  side  of  it  to  the  other.  The  pres- 
ence of  a  house  near  by  was  conclusive  evidence  that  people  might 
have  occasion  to  use  the  crossing,  even  if  the  house  was  not  occu- 
pied. It  was  liable  to  be  occupied  at  any  time.  The  record 
shows  that  the  defendants  were  conscious  of  this  liability,  for  they 
say  they  rung  the  bell  on  approaching  this  crossing.  If  the  child 
might  be  regarded  as  a  trespasser,  the  defendants  would  not  be 
relieved  by  that  fact  from  exercising  ordinary  care  to  prevent 
injuring  him  after  they  discovered,  or  ought  to  have  discovered, 
his  presence  there.  Edgerly  v.  Railroad  Co.,  67  K  H.  312,  36  Atl 
568;  Mitchell  v.  Railroad  Co.,  68  K  H.  96,  34  Atl.  674;  Bvck 
V.  Armory  Mfg.  Co.,  69  K  H.  267,  260,  261,  44  AtL  809,  76 
Ami.  St.  Eep.  163 ;  Wheeler  v.  Railway  Co.,  76  N.  H.  607,  50  AtL 
103,  64  L.  R.  A.  955.  If  the  motorman  had  no  reason  to  suppose 
a  child  would  be  trespassing  upon  the  track  (Shea  v.  Railroad  Co., 
69  N.  H.  361,  41  Atl.  774),  he  might  have  discovered  the  child's 
presence  on  or  dangerously  near  to  the  track  while  looking  for 
persons  whom  the  defendants,  by  providing  the  crossing,  invited  to 
use  it  (Pickett  v.  Railroad  Co.,  117  N.  C.  616,  23  S.  E.  264,  30 
L.  R.  A.  257,  53  Am.  St.  Eep.  611).  The  discovery  of  the  child's 
presence  would  be  the  material  fact,  not  the  manner  or  the  cause  of 
making  the  discovery.  Davis  v.  Railroad  Co.,  70  N.  H.  519,  49  Atl. 
108.  There  were  bushes  two  or  three  feet  high  on  the  same  side 
of  the  track  as  the  house,  which  at  that  season  of  the  year  partially 
obstructed  the  view  of  the  driveway,  footpath,  and  ground  between 
the  house  and  the  track  to  a  person  on  the  front  end  of  a  car  pass- 
ing along  the  tracJc.  The  jury  had  a  view  of  the  place,  and  saw 
the  nature  and  extent  of  this  obstruction.     The  photographs  ex- 
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bibited  to  the  court  show  that  the  house  was  but  a  short  distance 
from  the  track.  A  considerable  portion  of  the  surface  of  the 
driveway  between  the  house  and  the  crossing,  and  nearly  all  of  the 
seven  steps  leading  from  the  ground  to  the  piazza  of  the  house,  can 
be  seen  in  one  of  the  pictures;  while  in  the  other,  no  portion  of 
the  driveway  can  be  seen,  and  only  the  two  upper  steps  and  a  por- 
tion of  the  third,  by  reason  of  the  bushes.  The  facility  for  seeing 
objects  in  the  driveway,  footpath,  and  adjoining  spaces  between  the 
house  and  the  track,  f romi  the  front  platform  of  a  car  passing  over 
the  track,  varies  with  the  position  of  the  car.  It  is  enough  for 
the  present  purpose  to  say  that  it  does  not  conclusively  appear 
from  the  record  and  the  pictures  that  reasonable  and  impartial 
men  might  not  find  that  the  motorman  would  have  discovered  the 
presence  of  the  child  in  a  position  of  apparent  danger  in  season  to 
have  stopped  the  car  before  reaching  the  child,  if  he  had  exercised 
ordinary  care  in  looking  out  for  persons  at  the  crossing.  This  is 
especially  true  of  men  who  have  been  upon  the  ground  and  have 
seen  the  objects  upon  it,  as  the  motorman  saw  them. 

A  further  question  relates  to  the  conduct  of  the  conductor  in 
moving  the  car  to  release  the  child  from  his  position  after  the  acci- 
dent. The  plaintiffs  testimony  tended  to  prove  that  the  conductor 
acted  honestly,  and  apparently  wanted  to  do  what  was  best  to 
get  the  child  out.  The  defendants  argue  from  this  that  the  con- 
ductor acted  according  to  his  best  judgment,  and  say  that,  if  ho 
did  so,  being  called  upon  to  act  in  an  emergency  in  which  the 
life  of  a  hum,an  being  was  in  peril,  his  principals  are  not  liable  as 
matter  of  law,  though  his  judgment  was  erroneous.  The  question 
of  the  competency  of  the  testimony  was  not  raised,  and  has  not 
been  considered.  If  competent,  the  question  what  inference 
should  be  drawn  from  it  —  whether  that  the  plaintiff  acted  accord- 
ing to  his  best  judgment,  or  some  other  inference  —  should  be 
submitted  to  the  jury.  Assuming  that  the  jury  must  find  from 
it  that  the  conductor  acted  according  to  his  best  judgment,  what 
would  be  the  effect  of  the  finding  upon  the  defendants'  liability  ? 
Negligence  is  the  want  of  ordinary  care,  or  such  care  as  persons 
of  average  prudence  would  exercise  under  the  same  circumstances. 
"A  mere  error  of  judgment  is  not  necessarily  negligence."  Fol- 
som  V.  Railroad  Co.,  68  N.  H.  454,  460,  38  Atl.  209.  Men  of 
average  prudence  sometimes  err  in  judgment    On  the  other  hand^ 
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the  mere  exercise  of  one's  best  judgment  is  not  necessarily  ordi- 
narj  care.  Men  of  average  prudence  sometimes  arrive  at  errone- 
ous conclusions  from  a  heedless  or  careless  consideration  of  the 
subject  before  them,  or  from  want  of  ordinary  care  in  other  re- 
spects. If  a  person  is  suddenly  called  upon  to  act  in  an  emergency 
involving  the  safety  of  the  life  or  limb  of  a  human  being,  this 
fact  must  be  taken  into  account  in  determining  the  quality  of  the 
act.  The  excitement  incident  to  such  situation  naturally  affects 
the  judgment  of  a  prudent  man,  and  has  a  tendency  to  prevent 
it  from  doing  its  best  work.  But  this  circumstance  does  not 
change  the  question  as  to  the  quality  of  the  act  in  respect  to  care- 
fulness from  a  question  of  fact  to  one  of  law.  If  the  circumstance 
causes  an  error  of  judgment,  and,  as  a  consequence,  an  injurious 
act,  the  act  is  not  necessarily  negligent.  It  might  be  found  that 
men  of  average  prudence  would  act  in  the  same  way  under  the 
same  circumstances.  Conversely,  the  act  is  not  necessarily  prudent 
because  prompted  by  the  best  judgment  of  the  actor.  It  might  be 
found  that  men  of  average  prudence  would  not  so  act  under  the 
same  circumstances.  Whether  it  is  the  one  or  the  other  is  purely 
a  question  of  fact  to  be  determined  by  the  jury  "  in  view  of  their 
experience  in  the  affairs  of  life  — •  their  knowledge  of  the  motives 
that  govern  human  action,  and  of  the  conduct  of  reasonably  pru- 
dent men  in  similar  exigencies."  Folsom  v.  Railroad  Co.,  68  !N. 
H.  454,  460,  38  Atl.  209;  Warren  v.  Railway  Co.,  70  N.  H.  352, 
47  Atl.  735.  "  What  constitutes  negligence  in  a  given  exigency 
is  a  question  for  the  jury,  and  not  for  the  court."  Paine  v.  Rail- 
way Co.,  63  K  H.  623,  3  Atl.  634,  58  K  R  611,  614,  615. 

In  Wynn  v.  Railroad  Co.,  133  N.  Y.  575,  30  N.  E.  721,  cited 
by  the  defendants,  the  question  was  whether  there  was  any  evi- 
dence tending  to  show  a  want  of  skill  and  care  on  the  part  of 
the  driver  of  the  defendants'  horse  car  when  the  plaintiff  (a 
passenger)  was  injured;  and  the  court,  after  pointing  out  that 
there  was  not  "  a  particle  of  evidence  tending  even  remotely  "  to 
prove  such  fact,  use  the  language  relied  upon  by  the  defendants  in 
this  action :  "  He  [the  driver]  was  confronted  with  a  sudden 
emergency,  and  we  cannot  now  say  that  this  action  was  not  the 
best  that  could  have  been  performed  under  the  circimistances. 
Even  a  failure  to  exercise  the  best  judgment  which  the  case  ren- 
dered possible  cannot  be  claimed  as  evidence  of  a  lack  of  care 
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or   skill.     We  do  not,  however,  see  any  evidence  that  in  fact 
there  was  such  failure."    Bearing  in  mind  that  this  language  was 
used  in  the  discussion  of  the  question  as  one  of  fact,  it  is  not 
inconsistent  with  the  views  above  expressed.    Stdbenau  v.  Railroad 
Co.,  165  K  Y.  511,  50  N.  E.  277,  63  Am.  St.  Eep.  698,  is  a  simi- 
lar case.    Bittner  v.  Railway  Co.,  153  N.  Y.  76,  46  K  E.  1044, 
60  Am.  St  Eep.  588,  another  case  cited  by  the  defendants,  falls 
short  of  supporting  their  position.    When  the  case  was  before  the 
Superior  Court  it  was  held  —  one  judge  dissenting  —  that  error 
of  judgment  on  the  part  of  one  who  negligently  injures  another 
cannot  be  invoked  as  a  defense  in  his  behalf.     12  Misc.  Rep.  514, 
33  N.  Y.  Supp.  672.     In  the  Court  of  Appeals  it  was  held,  in  sub- 
stance, that  the  jury  should  have  been  distinctly  instructed  that  if, 
in  what  the  defendants'  motorman  did,  he  used  his  best  judgment, 
the  defendants  were  not  responsible,  even  if  it  was  an  error,  and 
caiised  the  alleged  injury.     At  the  same  time  the  court  say  that, 
if  the  jury  could  believe  the  testimony  of  one  of  the  plaintiffs 
witnesses  relative  to  the  movements  of  the  car,  they  could  per- 
haps find  that  the  motorman  was  negligent.     But  how  would  it 
be  if  the  motorman,  acting  imder  great  excitement,  acted  accord- 
ing to  his  best  judgment,  the  electric  power  governed  by  his 
acts  operating  more  promptly  and  to  a  greater  extent  than  he 
anticipated?     There  seems  to  be  inconsistency  in  the  opinion. 
The  decision  relating  to  the  instruction  that  should  have  been 
given  to  the  jury,  if  it  is  correctly  understood,  cannot  be  fol- 
lowed in  this  jurisdiction.     It  conflicts  with  principles  of  law 
firmly  established,  to  which  reference  has  been  made.     In  any 
event,   the  question  whether  the  motorman   exercised   his  best 
judgment  was  regarded  as  one  of  fact  for  the  jury,  and  the  decision 
to  this  extent  supports  the  rulings  in  this  case  at  the  trial  term. 
A  consideration  of  the  later  case  of  Lewis  v.  Railroad  Co.,  162 
N.  Y.  52,  56  N.  E.  548,  raises  a  doubt  whether  the  decision  in 
the  Bittner  case  is  correctly  understood.     In  the  Lewis  case  the 
jury  were  instructed  that  if  they  found  that  the  engineer  of  the 
defendants'  train,  after  seeing  the  horses  attached  to  the  coach 
in  which  the  plaintiff  was  riding,  omitted  to  do  any  act  which 
might  have  prevented  the  collision  or  lessened  the  plaintiffs 
danger,  the  defendants  were  guilty  of  n^ligence.    This  was  held 
to  be  erroneous.     The  court,  after  saying  that  the  charge  was 
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in  direct  conflict  with  the  principles  of  the  Wynn,  Stabenau,  and 
Bittner  cases,  proceed  as  follows  (page  62,  162  N.  T.,  and  page 
661,  56  K  E.) :  "  The  short  period  of  time  in  which  he  [the 
engineer]  was  obliged  to  act,  the  impending  danger  to  his  train, 
to  himself,  to  his  passengers,  and  to  others,  with  the  consequent 
excitement  attending  such  a  situation,  the  various  acts  required 
to  stop  or  lessen  the  speed  of  the  train,  and  all  the  other  cir- 
cxmistances  surrounding  him  at  the  time,  should  have  been  pre- 
sented to  the  jury,  and  considered  by  it,  before  it  could  properly 
find  the  defendant  negligent  by  reason  of  the  acts  of  its  engineer." 
The  question  for  determination  upon  a  consideration  of  such 
facts  in  a  case  in  this  State  would  be,  not  whether  the  engineer 
acted  according  to  his  best  judgment  under  the  circumstances, 
but  whether  he  acted  as  a  man  of  average  prudence  would  act 
FoUom  V.  Railroad  Co.,  68  N.  H.  464,  38  Atl.  209.  It  would 
certainly  be  a  new  departure  to  hold  that  the  jury  should  be 
instructed  that,  if  the  engineer  acted  according  to  his  beet  judg- 
ment, the  defendants  were  not  in  fault  Paine  v.  Railway  Co,, 
58  K  H.  611,  614,  616 ;  Huntress  v.  Railroad  Co.,  66  N.  H.  185, 
190,  34  Atl.  164,  49  Am.  St  Rep.  600;  Davis  v.  Railroad  Co.,  68 
N.  H.  247,  250,  44  Atl.  388 ;  O'Leary  v.  Railway  Co.,  177  Mass. 
187,  58  K  E.  586 ;  Whitman  v.  Railway  Co.,  181  Mass.  138,  63 
N.  E.  334.  There  being  no  contributory  negligence  on  the  part 
of  the  plaintiffs  intestate,  Rhing  v.  Railroad  Co.,  63  Hun,  321, 
6  N.  T.  Supp.  641,  and  Rider  v.  Railway  Co.,  171  N.  Y.  139, 
63  N.  E.  836,  58  L.  R  A.  125,  are  not  in  point 

The  question  upon  this  branch  of  the  case  raised  by  the  defend- 
ants' exceptions,  therefore,  is  not  whether  it  conclusively  appears 
that  the  conductor  acted  according  to  his  best  judgment,  but 
whether  it  thus  appears  that  he  acted  as  men  of  average  prudence 
would  act  under  the  same  circumstances.  The  accident  to  the 
child  had  happened,  and  the  car  had  been  stopped.  All  the  agen- 
cies involved  in  bringing  him  under  the  car  had  ceased,  and  a 
new  situation  existed.  See  Weitzman  v.  Railway  Co.,  33  App. 
Div.  585,  53  N.  Y.  Supp.  905.  The  question  then  was,  what 
should  be  done  to  release  the  child  from  his  perilous  position! 
The  situation  required  the  formation  and  execution  of  plans  in 
the  briefest  possible  space  of  time.    There  was  a  discussion  among 
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those  present  as  to  the  plan  that  should  be  adopted.  The  evidence 
is  conflicting  regarding  this  matter.  The  conductor  thought  the 
best  way  was  to  move  the  car  ahead.  The  plaintiffs  evidence 
was  that  he  objected  to  this  course,  and  suggested  that  the  car 
be  lifted  from  the  child  by  means  of  a  jack  or  lever.  The  de- 
fendants' evidence  was  that  the  conductor  did  not  hear  the  objec- 
tion and  suggestion,  but  acted  under  the  impression  that  the 
plaintiff  consented  to  the  plan  proposed.  The  fact  involved  in 
this  conflict  of  testimony  manifestly  has  a  bearing  upon  the  ques- 
tion of  ordinary  care,  and  it  was  the  province  of  the  jury  to  find 
the  fact  from  the  conflicting  testimony.  Tho  conductor's  plan 
seemed  to  contemplate  the  moving  of  the  child's  body  forward 
from  the  planking  of  the  crossing  to  the  ground  by  means  of  the 
motion  of  the  car,  a  portion  of  which  touched  the  child,  and  thereby 
to  enlarge  the  space  underneath  the  car.  It  is  impossible  to  sup- 
pose that  he  thought  the  rear  motor,  the  lower  edge  of  which 
was  only  three  inches  above  the  planking,  would  pass  over  the 
child's  head  and  body  without  injuring  them.  It  is  equally  im- 
possible to  suppose  that  all  fair-minded  and  reasonable  men  would 
find  that  men  of  average  prudence  would  have  adopted  this  plan 
under  the  circumstances.  The  question  was  peculiarly  one  of 
fact  requiring  determination  by  a  jury.  The  defendants'  motions 
were  properly  denied,  so  far  as  they  related  to  each  branch  of 
the  question  of  negligence  presented  by  the  record. 

It  will  be  seen  from  the  foregoing  views  that  the  court  are  of 
opinion  that  there  was  evidence  in  the  case  which  warranted  the 
instructions  to  the  jury  numbered  2  and  3  in  the  record.  No 
error  of  law  has  been  discovered  in  these  instructions,  nor  in  the 
denial  of  the  defendants'  requests  for  instruction,  except  the  one 
relating  to  the  absence  of  a  fender. 

In  the  closing  argument  the  plaintiffs  counsel  said  that  ordi- 
nary care  required  that  the  defendants  should  use  fenders  upon ' 
their  cars  when  running  through  such  populous  neighborhoods 
as  that  where  the  accident  occurred  The  defendants  excepted  to 
this,  and  also  to  the  instruction  of  the  court  to  the  jury  (numbered 
1  in  the  record)  upon  the  subject  of  safety  appliances  and  fenders. 
The  argument  and  instruction  would  be  unobjectionable  if  there 
"was  evidence  in  the  case  to  warrant  them.    It  appeared  from  the 
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view  that  the  car  had  no  fender,  and  this  was  the  only  evidence 
on  the  subject.  The  character,  mode  of  operation,  utility^  and 
extent  of  use  of  safety  appliances  and  fenders  for  street  cars 
operated  by  electric  power  are  not  matters  of  common  knowledge. 
It  cannot  be  presumed  that  the  jury  had  knowledge  of  these  niat- 
ters.  The  burden  was  upon  the  plaintiff  to  prove  that  the  absence 
of  a  fender  constituted  negligence.  This  burden  was  not  sustained 
by  simply  proving  that  the  car  had  no  fender.  It  was  necessary 
to  prove  further  that  ordinary  care  required  that  there  should 
be  a  fender.  This  woidd  involve,  among  other  things,  a  descrip- 
tion of  the  apparatus,  the  way  in  which  it  operates,  the  result 
of  its  operation,  etc  Even  if  expert  testimony  were  necessary 
(which  is  doubtful),  that  circumstance  does  not  avoid  the  neces- 
sity of  proof,  as  the  plaintiff  seems  to  argue.  The  defendants 
were  not  called  upon  to  antagonize  the  allegation  by  proof  until 
some  evidence  was  introduced  in  support  of  it.  It  is  difficult  to 
understand  how  the  defendants  could  be  benefited,  as  the  plain- 
tiff argues,  by  the  omission  to  prove  his  allegation,  when  the  ques- 
tion was  presented  to  the  jury  by  him  in  the  closing  argument,  and 
by  the  court  in  the  charge,  as  if  the  plaintiff  had  laid  before  the 
jury  sufficient  evidence  to  sustain  a  verdict  in  his  favor  on  the 
point  if  they  credited  the  evidence.  On  the  other  hand,  it  appears 
that  such  course  must  be  prejudicial  to  the  defendants  by  leading 
the  jury  to  understand  that  the  mere  absence  of  a  fender  was 
sufficient  evidence  of  negligence.  The  exceptions  under  considera- 
tion are  sustained,  and,  as  a  consequence,  the  verdict  must  be 
set  aside. 

This  disposes  of  the  case,  but  it  seems  advisable  to  consider  one 
aspect  of  the  defendants'  exception  to  the  charge  of  the  court  re- 
lating to  damages,  as  the  question  will  necessarily  arise  upon  a 
new  trial.  The  cause  of  action  for  a  tort  of  this  kind  survives 
the  decease  of  the  injured  party,  subject  to  certain  modifications 
and  limitations  with  respect  to  damages.  Pub.  Stats.  1901,  chap. 
191,  §  8.  The  remedy  provided  by  the  earlier  statutes  on  the 
subject  was  an  indictment  upon  which  the  wrongdoer,  if  found 
guilty,  was  fined ;  the  fine  going  to  the  deceased  partVs  widow  or 
heirs-at-law.  Laws  1850,  p.  928,  chap.  953,  §  7.  In  1879  a  civil 
form  of  action  to  recover  "  damages  for  the  injury  "  was  sub- 
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stituted  for  the  criminal  form.     Laws  1879,  p.  353,  chap.  36, 
§   1.     By  Act  1887,  p.  454,  chap.  71,  the  damages  recoverable 
in  the  action  were  enlarged,  and  the  elements  to  be  considered  in 
assessing  them  were  specified  to  some  extent.     They  were  *^  dam- 
ages for  the  injury  to  the  person  and  estate"  of  the  deceased 
party  by  the  "wrongful  act  or  neglect  and  consequent  death;" 
and  in  assessing  them  "  the  mental  and  physical  pain  of  the  in- 
jured person,  the  expense  occasioned  to  him  in  his  life  and  to  his 
estate  upon  his  decease,  his  age,  and  his  probable  duration  of  life 
and  earning  capacity  but  for  said  wrongful  act  or  neglect,"  were 
to  be  considered  (§  1).     The  present  statute  specifies  the  same 
elements  of  damage,  in  slightly  different  form,  but  without  any 
change  in  substance.     Pub.  Stats.  1901,  chap.  191,  §  12.     So  it 
appears  that  the  damages  are  to  be  assessed  on  the  basis  of  the 
loss  suffered  by  the  deceased  party  and  his  estate;  not  the  loss 
suffered  by  his  surviving  relatives,  although  the  damages,  when 
recovered,  go  to  them.    Clark  v.  Manchester,  62  N.  H.  577 ;  War- 
ren, V.  Railway  Co.,  70  N.  H.  352,  362,  47  Atl.  735.    The  "  earn- 
ing capacity  "  of  the  deceased,  or,  as  it  is  expressed  in  the  present 
statute,  "his  capacity  to  earn  money,"  must  be  understood  to 
mean  capacity  to  earn  money  for  his  estate.     When,  as  in  this 
case,  the  deceased  is  an  infant  of  tender  years,  he  has  no  present 
capacity  for  earning  money  for  himself  or  any  one  else;  but  the 
capacity  referred  to  is  not  limited  to  the  time  of  death ;  it  is  the 
capacity  that  would  exist  during  life  but  for  the  injury.    Besides, 
the  physical  incapacity  of  an  infant,  he  is  under  a  legal  incapacity 
to  earn  money  for  himself  or  his  estate  during  his  minority ;  for, 
unless  he  has  been  emancipated,  his  earnings  belong  to  his  father, 
if  living,  or,  in  case  of  the  father's  death,  to  the  mother  —  a  right 
arising  from  the  duty  of  the  parent  to  support  and  educate  the 
child.    Jenneas  v.  Emerson,  15  N.  H.  486 ;  Hammond  v.  Corbett, 
50  K  H.  501,  9  Am.  Rep.  288.     If  the  child  were  emancipated, 
he  would  need  to  use  his  earnings  to  pay  the  expenses  of  his  sup- 
port and  education,  and  ordinarily  there  would  be  little,  if  any, 
balance  left    While  the  jury  should  not  have  been  instructed,  as 
requested  by  the  defendants,  that  damages  can  only  be  allowed 
for  prospective  earning  power,  less  the  probable  cost  of  raising 
the  intestate  to  the  time  when  he  could  earn  money,  they  should 
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have  been  instructed,  and,  if  the  defendants'  request  had  been 
to  that  effect^  probably  would  have  been  instructed,  in  reference 
to  the  legal  incapacity  of  the  intestate  to  earn  money  for  his 
estate  during  minority. 

The  exception  relating  to  argument  and  charge  concerning  the 
absence  of  a  fender  sustained ;  other  exceptions  overruled. 

All  concurred. 


Gardner  v.  Boston  &  Maine  Bailroad  Co. 

(New  Hampshire  —  Supreme  Court.) 

Illbgal  Abrbst  by  Stbebt  Gab  Ck>in>ncTOB.] — A  street  railway  oompanj 
is  not  liable  for  the  arrest  and  imprisonment  of  a  person  hy  a  conductor 
acting  as  a  special  police  officer  under  a  statute  providing  for  the  appoint- 
ment of  conductors  as  railroad  policemen  (Pub.  Stats.  1901,  chap.  160, 
I  82),  unless  he  was  directed  to  make  the  arrest  by  the  company,  or 
unless  he  was  engaged  in  its  business,  and  acting  within  the  scope  of 
bis  authority  at  the  time. 

Exceptions  by  plaintiff  from  judgment  for  defendant.    Decided  Febniaiy  2, 
1904.    Reported  72  N.  H.  413,  67  Atl.  234. 

Trespass,  for  assault  and  false  imprisonment.  Upon  a  trial  by  jury  at 
the  October  term,  1902,  of  the  Superior  Ck>urt,  Young,  J.,  presiding,  a  non- 
suit was  ordered,  subject  to  the  plaintiff's  exception. 

The  testimony  tended  to  prove  the  following  facts.  The  defendants  operate 
an  electric  street  railway  between  Portsmouth  and  Exeter.  One  Hoyt  was 
a  conductor  upon  this  railway.  A  petition  in  the  name  of  the  defendants, 
signed,  "  Boston  &  Maine  Railroad,  by  Arthur  F.  Howard,  Assistant  Super- 
intendent of  the  Portsmouth  Electric  Railway,"  was  presented  to  the  mayor 
and  aldermen  of  the  city  of  Portsmouth  on  August  1,  1901,  for  the  appoint- 
ment of  certain  of  their  employees  upon  the  street  railway  —  Hoyt  amoqg 
them  —  as  special  police  officers,  to  act  as  railroad  police,  for  the  purposes 
and  with  the  powers  prescribed  by  chapter  100  of  the  Public  Statutes.  The 
petition  was  laid  upon  the  table  by  the  mayor  and  aldermen,  and  was  not 
further  acted  upon.  The  clerk  of  the  defendant  corporation  never  filed  wiUi 
the  clerk  of  the  city  a  copy  of  any  appointment  of  Hoyt  as  such  officer. 

1.  As  to  liability  of  a  street  railway  company  for  the  unlawful  arrest  of  a 
passenger  by  an  employee,  see  note  to  Farrell  t*.  St.  Louis  Transit  Go.,  of»<e, 
p.  592. 
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Hoyt  was  sworn  by  the  city  clerk  under  an  arrangement  made  by  the  aasistant 
superintendent  of  the  street  railway  for  swearing  as  special  police  officers 
all  its  conductors  who  were  citizens  of  Portsmouth.  The  railroad  furnished 
Uoyt  a  badge,  inscribed  "  Portsmouth  Electric  Railway,  Special  Police,  No.  12.'' 
On  September  6,  1901,  Hoyt  worked  for  the  defendants  as  conductor  between 
the  hours  of  7  and  8  o'clock  in  the  morning,  from  half-past  12  to  half- 
pcut  2  in  the  afternoon,  and  from  half-past  6  to  half -past  11  in  the  even- 
ing.  He  was  not  on  duty  or  subject  to  the  defendants'  orders  during  the 
remainder  of  the  day.  About  fifteen  minutes  after  8  o'clock  in  the  fore- 
noon, while  he  was  paying  to  the  defendants'  ticket  agent,  through  the 
window  of  the  ticket  office  in  their  station  at  Portsmouth,  his  collections 
of  the  day  previous,  he  missed  two  silver  dollars  which  he  had  placed  on 
the  shelf  of  the  window;  and  he  suspected  the  plaintiff,  who  approached  the 
window  to  make  an  inquiry,  of  taking  them.  He  immediately  reported  the 
loss  to  a  clerk  of  the  assistant  superintendent  of  the  street  railway,  and 
to  the  city  marshal  of  Portsmouth.  He  went  in  search  of  the  plaintiff  for 
the  purpose  of  recovering  the  money,  and  between  9  and  10  o'clock  saw  him 
upon  an  electric  car  destined  to  Exeter,  and  got  upon  the  car  and  told  him 
of  his  suspicion.  The  plaintiff  denying  that  he  had  taken  the  money,  Hoyt 
telephoned  the  clerk  above  mentioned  that  he  had  found  the  plaintiff,  and 
asked  the  clerk  to  inquire  of  the  city  marshal  if  he  had  authority  to  bring 
the  plaintiff  back  to  Portsmouth.  The  clerk  communicated  with  the  marshal, 
and,  by  his  instruction,  directed  Hoyt  to  bring  the  plaintiff  to  his  office. 
The  plaintiff  objecting,  Ho3rt  exhibited  his  badge  and  told  the  plaintiff  he 
would  be  obliged  to  return,  whereupon  he  accompanied  Hoyt  to  the  marshal's 
office.  After  a  brief  conference  with  the  marshal,  the  plaintiff  was  allowed 
to  go.  The  money  has  not  been  recovered,  and  its  loss  fell  upon  Hoyt.  The 
plaintiff  testified  that  he  did  not  take  it.  The  action  was  based  upon  Hoyt's 
acts. 

Ernest  L.  Chiptill,  for  plaintiff. 

John  8.  H,  Frink  and  John  W.  Kelley,  for  defendants. 

Opinion  by  Chase,  J. 

The  mere  fact  that  Hoyt  was  the  defendants^  servant  is  not  suf- 
ficient to  make  the  defendants  answerable  for  his  arrest  of  the 
plaintiff.  They  are  not  liable  unless  they  directed  him  to  make 
the  arrest,  or  unless  in  so  doing  he  was  engaged  in  their  business, 
and  acting  within  the  scope  of  his  employment  as  their  servant, 
or  unless  they  have  ratified  his  act  Wilson  v.  Peverly,  2  N.  H. 
548 ;  Grimes  v.  Keene,  52  N.  H.  330 ;  Andrews  v.  Oreen,  62  K  H. 
436;  Searle  v.  ParTce,  68  N.  H.  311',  34  Atl.  744;  Rowell  v.  Rail- 
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road  Co.,  68  N.  H.  358,  44  Atl.  488;  Turley  v.  Railroad  Co.,  70 
N.  H.  348,  47  Atl.  261.  The  first  of  these  contingencies  may  be 
dismissed  with  the  remark  that  it  appears  that  he  acted  under 
the  direction  of  the  city  marshal,  instead  of  the  defendants.  The 
record  contains  no  fact  tending  to  show  that  the  defendants  have 
ratified  the  arrest  as  an  act  done  in  their  behalf. 

The  question  remaining  is  whether  impartial  and  fair-minded 
men,  upon  a  consideration  of  the  facts,  might  reasonably  find  that 
Hoyt,  in  making  the  arrest,  was  aigaged  in  the  defendants'  busi- 
ness, and  acting  within  the  scope  of  his  employment.  His  particu- 
lar employment  was  that  of  conductor  upon  tho  defendants'  street 
railway,  but  he  was  not  on  duty  at  the  time  of  the  arrest  —  in 
fact  was  not  subject  to  the  defendants'  orders.  The  arrest  was 
not  made  upon  view  of  the  offense,  but  some  time  after  its  com- 
mission. Who  the  offender  was,  was  matter  of  suspicion,  merely. 
Though  the  money  alleged  to  have  been  stolen  belonged  to  the 
defendants,  the  loss  fell  upon  Hoyt.  The  defendants  had  no 
interest  to  have  the  arrest  made,  other  than  such  as  Hoyt  or  any 
member  of  the  community  had.  It  cannot  be  assumed  that,  by 
the  employment  of  Hoyt  as  conductor,  it  was  understood  that  he 
should  arrest  a  suspected  person  in  behalf  of  his  employers  under 
such  circumstances.  It  would  be  no  more  within  the  scope  of 
his  service  to  do  this  than  it  woidd  be  to  bring  an  action  of  trover 
for  the  missing  coins. 

In  addition  to  his  employment  as  conductor,  it  appears  that  an 
attempt  was  made  by  the  assistant  superintendent  of  the  street 
railway  to  have  him,  with  other  employees,  appointed  railroad 
police  oflScer,  under  the  provisions  of  section  29,  chapter  160,  Pub. 
Stats.  1901.  Whether  the  attempt  was  authorized  by  the  defend- 
ant corporation,  does  not  appear.  It  failed  from  some  cause;  but, 
notwithstanding  the  failure,  Hoyt  was  sworn  as  police  oflScer, 
under  an  arrangement  made  for  the  purpose  by  the  assistant  super- 
intendent, and  was  furnished  with  a  badge  of  oflSce.  Assimiing 
that  this  constituted  him  an  oflScer  de  facto  (Jewell  v.  OiXbert,  64 
K  H.  13,  5  Atl.  80,  10  Am.  St.  Rep.  357),  or  if  not,  that  the 
defendants  are  estopped  to  deny  that  he  was  such  oflScer,  and  was 
appointed  upon  their  petition,  how  does  the  fact  affect  the  scope 
of  his  service  for  the  defendants  ?    Manifestly,  it  could  not  modify 
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or  enlarge  the  ordinary  service  of  the  employee,  beyond  the  in- 
clusion within  the  service  of  a  performance  of  the  duties  im- 
posed by  law  upon  railroad  police  oflB-oers;  and  it  is  doubtful  if 
it  woidd  have  effect  even  to  that  extent.  Healey  v.  Lothrop,  171 
Mass.  268,  50  N.  E.  540;  Hardy  v.  Railroad  Co.,  58  111.  App. 
278.  These  duties  are  set  forth  in  the  statute  in  the  following 
terms :  "  Bailroad  police  officers  may  preserve  order  within  and 
about  the  premises  and  upon  the  cars  of  the  corporation  upon 
whose  petition  they  were  appointed;  they  may  arrest  without 
a  warrant  all  idle,  intoxicated,  or  disorderly  persons  frequenting 
such  premises  or  cars,  and  obstructing  or  annoying,  by  their 
presence  or  conduct,  the  traveling  public  using  the  same,  and  all 
persons  committing  thereon  any  offense  known  to  the  laws  of 
the  State,  and  may  take  the  persons  so  arrested  to  the  nearest 
police  station,  or  other  place  of  lawful  detention  in  the  county 
where  the  offense  was  committed."  Pub.  Stats.  1901,  chap.  160, 
§  32.  The  object  of  the  statute  is  the  preservation  of  order  upon 
and  about  the  premises  and  upon  the  cars  of  railroad  corporations. 
The  duties  prescribed  and  the  powers  conferred  are  confined  to 
those  places,  and  relate  solely  to  offenses  there  committed.  The 
object  is  to  be  attained  by  taking  notice  of  offenses  immediately 
upon  their  comimission.  The  employees  of  the  corporation  are 
clothed  with  the  powers  of  police  officers  because  they  are  likely 
to  be  present  at  the  time  police  services  are  needed.  The  provision 
that  the  arrest  may  be  made  without  warrant  shows  that  the  cir- 
cumstances in  view  of  the  lawmakers  were  those  which  will  justify 
such  an  arrest.  In  short,  the  statute  confers  authority  upon 
railroad  police  officers  to  arrest  offenders  upon  the  premises  and 
cars  of  their  corporations,  upon  view  of  offenses  there  committed. 
Even  if  Hoyt  must  be  regarded  as  a  railroad  police  officer,  so  far 
as  the  defendants  are  concerned,  his  arrest  of  the  plaintiff  was  an 
act  that  was  outside  the  duties  of  the  office.  The  statute  did  not 
make  it  his  duty,  nor  authorize  him,  to  arrest  without  a  warrant 
a  person  for  an  offense  which  the  person  was  suspected  of  having 
committed  at  an  earlier  time,  though  it  was  committed  upon  the 
defendants'  premises,  and  the  suspected  offender  was  at  the  time 
of  the  arrest  a  passenger  upon  one  of  their  cars.  Such  cases  are 
governed  by  the  provisions  of  law  relating  to  offenses  generally, 
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rather  than  by  the  provisions  made  for  the  special  protection  of 
the  traveling  public.  There  is  nothing  in  the  record  tending  to 
show  that  it  was  within  the  scope  of  Hoyt's  service  for  the  de- 
fendants to  make  the  arrest  under  consideration. 

Exception  overruled. 

Young,  J.,  did  not  sit.     The  others  concurred. 


State  V,  Young. 
(New  Jersey  —  Supreme  Court.) 

1.  Criminal  Liabilitt  of  Dirbctobs  fob  Death  of  Passenqbb. — To  hold 

the  directors  or  officers  of  a  street  railway  company  criminally  liable 
for  the  death  of  a  passenger,  it  must  appear  that  they  have  been  guilty 
of  gross  negligence  either  in  the  performance  of,  or  in  the  failure  to 
perform,  some  specific  act  which  was  rendered  necessary  in  the  perform- 
ance of  their  duties. 

2.  Debailino  Switch  at  Railboad  Cbossino. —  In  view  of  the  difference  of 

opinion  existing  among  railroad  men  as  to  whether  or  not  the  presence 
of  derailing  switches  at  a  railroad  crossing  adds  to  the  safety  of  the 
crossing  it  cannot  be  said  to  be  gross  negligence  for  the  officers  or 
directors  of  the  company  to  omit  to  provide  sudi  derailing  switch. 

3.  Intebfebence  wrrH  Motobman  Pbeventing  the  PEBFOBicAifcs  OF  His 

Duty;  Cbowdeo  Fbont  PLikTFOBM. —  Admitting  that  the  defendants  had 
knowledge  of  the  fact  that  children  were  permitted  to  ride  on  the  front 
platform,  the  circumstances  of  the  case  did  not  compel  the  conclusion 
that  the  presence  of  such  children  upon  the  platform  interfered  with 
the  motorman  in  the  operation  of  his  car,  and  thereby  added  daqger 
to  the  lives  of  those  who  were  riding  thereon. 

4.  CONSIDEBATION    OF    EnTIBE    StSTEM    OF    OPEBATION    AlTD    CONSTBUCnOH. — 

Where  the  entire  system  of  construction  and  operation  of  a  street 
railroad  was  sufficiently  safe  in  its  nature  to  justify  the  directors  and 
officers  of  the  company  in  supposing  that  additional  precautions  were 
not  necessary,  such  officers  and  directors  cannot  be  held  g^lty  of  sndi 
gross  negligence  as  to  make  them  responsible  for  the  death  of  a  passenger. 
Where  it  appears  from  the  evidence  that  if  the  system  devised  and 
inaugurated  by  the  defendants  and  the  rules  and  regulations  promul- 
gated by  them  had  been  observed  by  the  persons  in  charge  of  the  ear, 
the  accident  would  not  have  occurred,  then  the  defendants  cannot  be 
held  criminally  liable  for  the  failure  to  perform  their  duties. 
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Tht  defencUknt's  counsel  at  the  end  of  a  trial  of  a  criminal  caae  moved  the 
court  to  direct  a  verdict  of  acquittal.  The  motion  was  granted  and  the 
following  oral  opinions  were  delivered.  Trial  had  September  3,  1903. 
Beported  69  K.  J.  L.  592,  56  Atl.  471. 

Chandler  W.  Riker,  Prosecutor,  Louis  Hood,  Asst.  Prosecutor, 
Francis  Child,  and  Ednrnnd  Wilson,  for  the  State. 

Richard  V.  Lindahury,  George  T.  Werts,  Joseph  Coult,  and 
^James  B.  Vredenburgh,  for  defendants. 

Oral  opinion  by  Gummeee,  C.  J, 

At  the  conclusion  of  the  afternoon  session  there  was  a  mo- 
tion made  on  behalf  of  the  defendants  to  instruct  the  jury  to 
render  a  verdict  in  their  favor,  on  the  ground  that  the  evidence 
submitted  by  the  State  afforded  no  ground  ta  support  a  con- 
viction. The  making  of  the  application  seems  to  the  court  to 
be  a  submission  of  the  case  by  the  defendants  on  the  evidence 
of  the  State,  and  the  question,  therefore,  is  whether,  on  the  evi- 
dence upon  which  the  case  ic  rested,  there  is  anything  which 
will  support  the  conclusion  that  these  defendants,  or  any  of  them, 
have  been  so  grossly  negligent  in  the  performance  of  the  duty 
which  they  owed  to  the  children  who  were  passengers  on  this 
car  as  to  render  them  criminally  responsible. 

That  this  crossing  is  a  place  of  especial  danger  cannot  be 
controverted.  That  human  ingenuity  could  not  render  it  ab- 
solutely safe  is  manifest  But  notwithstanding  that  fact,  neither 
the  corporation,  whose  agents  these  defendants  are,  nor  the  de- 
fendants themselves,  are  guilty  of  any  criminal  act,  or  even  civ- 
illy responsible  for  the  construction  of  their  railroad  at 
this  place.  I  say  that  for  this  reason:  The  L^slature  has 
authorized  the  North  Jersey  Street  Railway  Company,  or 
its  predecessor,  to  construct  and  operate  a  trolley  road  along  the 
surface  of  Clifton  avenue,  down  that  incline,  and  across  the 
tracks  of  the  steam  railroad  company  at  grade.  And  being 
authorized  by  the  Legislature,  the  act  is  a  legal  one.  "No  respon- 
sibility, either  criminal  or  civil,  rests  upon  a  man  who  does  a 
legal  act,  unless  he  does  it  in  a  negligent  way.  And  so  the  State 
very  properly  concedes,  as  I  understand  it,  that  the  only  respon- 
44 
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sibilitj  which  can  attach  is  sudi  as  arises  from  a  negligent  ])er- 
formance  of  duty,  either  in  the  method  of  construction  of  that 
road  in  that  dangerous  locality,  on  the  grade  of  the  street,  or  in 
the  system  of  its  operation.  The  question  of  the  criminal  re- 
sponsibility of  the  individual  officers  or  agents  of  the  company 
is  a  much  narrower  one  than  that  of  the  civil  responsibility 
of  the  corporation.  It  must  appear  that  eadi  one  of  these  di- 
rectors or  officers,  to  be  responsible  criminally,  has  been  guilty 
of  gross  negligence,  either  in  the  doing  of,  or  in  the  omission 
to  do,  some  specific  act,  which  was  rendered  necessary  in  the 
performance  of  his  duty  to  Jthe  children  who  rode  on  that  car. 

It  is  said  by  the  State  that  the  negligence  has  been  shown, 
first,  in  the  improper  construction  of  the  road  at  this  point ;  and, 
second,  in  the  improper  operation  of  the  road.  The  road  is 
constructed  on  the  surface  of  the  street  without  a  derailing  switcdi, 
and  that  omission  is  said  to  be  an  act  of  negligence  on  the  part 
of  these  defendants  so  gross  as  to  make  them  criminally  respon- 
sible for  this  accident.  The  allegation  assumes  that  the  absence 
of  the  switch  produced  the  accident  It  is  said,  too,  that  gross 
negligence  is  diown  by  the  fact  that  these  defendants  permitted 
the  front  platform  of  this  car  to  be  crowded.  That  assumes  that 
the  permission  to  ride  on  the  front  platform,  given  to  the  mem- 
bers of  the  public  who  did  so,  or  given  to  these  children  who 
did  so  on  this  occasion,  contributed  to  produce  the  accident 

The  undisputed  facts,  as  submitted  by  the  State,  show  that  at 
the  crossing  of  trolley  roads  by  steam  railroads  it  is  not  the  uni- 
versal practice  to  put  in  what  have  been  called  here  "  derailing 
switches,"  and  that,  so  far  as  the  case  discloses,  not  more  than 
perhaps  10  per  cent  of  all  the  crossings  in  this  country  are  so 
protected.  That  suggests,  at  least,  the  idea  that  there  must  be 
a  great  difference  of  opinion  among  men  who  operate  these  trol- 
ley roads  at  such  points  as  to  the  advisability,  the  wisdom,  of 
such  a  method  of  protection,  as  to  whether  or  not  it  really  does 
add  to  the  safety  of  the  crossing,  or  whether  it  does  not,  in  f act^ 
make  it  more,  rather  than  less,  dangerous.  I  say  that  raises  a 
question,  and,  where  a  question  is  presented  of  that  kind,  there 
being  reasons  for  and  against  the  adoption  of  a  scheme,  it  does 
not  follow  that,  because  one  method  is  discarded,  rather  than 
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adopted,  the  act  is  a  negligent  one.  Whether  or  not  a  derail- 
ing switch  is  a  necessary  precaution,  the  omission  of  which  sug- 
gests, or  rather  demonstrates,  gross  negligence  on  the  part  of  those 
who  omit  to  put  it  in,  cannot  be  decided  without  considering 
also  the  question  of  the  operation  of  the  road  as  it  is  constructed. 
This  road  was  constructed,  it  is  true,  without  a  derailing  switch 
at  the  point  or  near  the  point  of  crossing.  But  for  the  protection 
of  passengers  who  rode  on  its  cars,  this  company  and  these  de- 
fendants, so  far  as  they  are  responsible  for  the  operation  of 
the  system,  adopted  a  set  of  rules  which  were  to  be  observed  by 
their  employees  at  points  like  Clifton  avenue  crossing.  Those 
rules  required,  at  this  point,  the  motorman  to  stop  his  car  at 
Orange  street,  at  the  head  of  the  grade.  They  required  him,  when 
he  afterward  started  his  car,  to  keep  it  continually  under  control 
until  he  reached  a  point,  as  I  recall  it,  about  thirty  feet  from 
the  steam  railroad  crossing.  They  required  him  there  to  stop  hie 
oar.  And  the  fact  that  during  a  period  of  at  least  two  years 
preceding  this  accident  no  car,  so  far  as  any  witness  has  been 
called  to  show,  ever  came  down  that  grade  not  under  control, 
or  ever  failed  to  stop  at  the  point  indicated,  shows  that,  under 
ordinary  conditions,  those  rules,  if  observed,  made  the  operation 
of  that  car  down  that  hill,  without  the  presence  of  a  derailing 
switch,  safe. 

In  order  to  provide  for  imusual  contingencies,  such  as  a  bad 
track,  or  slippery  rail,  specific  instructions  with  relation  to  the 
management  of  the  brake  under  those  conditions  were  supplied 
to  the  motormen,  and  they  were  required  to  observe  them ;  and, 
as  a  further  precaution,  sand  was  required  to  be  supplied  to  all  of 
the  cars,  under  the  rules,  for  the  still  further  protection  of  peo- 
ple riding  on  the  cars,  to  be  used  when  the  brake  failed  to  stop 
the  car  on  account  of  the  slippery  condition  of  the  rail.  And  it 
is  clear  from  the  testimony  in  this  case  that,  if  sand  had  been 
used  in  accordance  with  the  rules,  and  if  the  brakes  had  been 
operated  in  the  way  required  by  the  rules,  this  accident  would  not 
have  happened. 

It  is  said  in  answer  to  that,  by  the  prosecutor,  that  the  inability 
to  use  the  brakes  in  the  way  required  by  the  rules  was  due  to  the 
fact  that  the  car  was  so  crowded  on  the  front  platform  as  to 
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interfere  with  the  motorman.  The  testimony,  as  I  understand 
it  —  and  I  have  examined  it  carefully  —  does  not  support  that 
contention.  From  the  time  when  passengers  appear  first  to 
have  been  permitted  to  ride  on  the  front  platform  of  these  cars, 
going  to  and  from  the  High  School,  in  September,  1902,  down 
to  the  very  time  of  this  accident,  there  never  were  so  many  peo- 
ple admitted  on  the  front  platform  of  the  car  as  to  interfere  at 
all  with  the  motorman  in  the  operation  of  his  brakes.  And  so, 
if  it  be  conceded  —  and  I  do  concede  it  for  the  purpose  of  dis- 
posing of  this  application,  although  I  doubt  whether  it  can  be 
legally  conceded  —  that  these  defendants  are  chargeable  with 
the  knowledge  of  the  fact  that  children  were  permitted  to  ride 
on  the  front  platform  (for  no  evidence  shows  that  it  had  been 
brought  to  their  knowledge),  there  was  nothing  in  that  condi- 
tion of  affairs  to  justify  them  in  the  conclusion  that  the  presence 
of  these  children  on  the  platform  in  numbers  not  sufficient  to  inter- 
fere with  the  motorman  in  the  operation  of  his  car  added  any 
danger  to  the  lives  or  limbs  of  those  who  were  riding  thereon. 
I  have  already  said  that  if  sand  had  been  used  by  the  motorman, 
in  accordance  with  his  instructions,  this  car  could  have  been 
stopped. 

There  was  an  additional  protection  afforded  by  the  rules  which 
I  omitted  to  state,  and  that  was  that,  after  the  car  had  been 
brought  to  a  stop  at  a  point  thirty  feet  from  the  crossing,  the 
conductor  was  required  to  go  forward  onto  the  middle  of  the 
crossing,  and  observe  whether  or  not  a  train  was  approaching, 
and  the  motorman  was  forbidden  to  move  his  car  until  he  re- 
ceived information  from  the  conductor  that  the  way  was  clear 
and  the  crossing  was  safe.  There  was  still  an  additional  pre- 
caution which  furnished  the  motorman  information,  not,  how- 
ever, furnished  by  the  trolley  company,  but  by  the  steam  rail- 
road company;  and  that  was  the  presence  of  a  flagman  at  this 
crossing,  whose  duty  it  was  to  lower  the  gates  which  were  pro- 
vided by  the  steam  railroad  company  when  a  steam;  railroad 
train  was  approaching  in  either  direction.  All  of  these  things 
were  required  to  be  done  in  order  to  aid  the  motorman  in  the 
performance  of  his  duty.  Taking  the  system  of  construction  and 
the  system  of  operation  together,  if  they  did  not  furnish  the  safest 
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method  which  could  possibly  have  been  devised  for  the  protec- 
tion of  passengers  on  the  trolley  cars,  they  certainly  did  furnish 
so  safe  a  method  as  to  justify  these  directors  and  officers  in  sup- 
posing that  additional  precautions  were  not  necessary.  It  was  a 
question  for  them  to  determine  whether  the  putting  in  of  a  de- 
railing switch  would  be  an  additional  safeguard.  And,  because 
they  reached  the  conclusion  that  it  was  not  required,  instead  of 
the  opposite  conclusion,  it  cannot  b^  said  that  they  were  guilty 
of  such  gross  negligence  in  the  performance  of  duty  as  to  render 
them:  criminally  responsible. 

It  seems  to  me,  therefore,  that,  as  this  case  is  presented,  it 
cannot  be  said  that  any  one  of  the  defendants  has  failed  in  the 
performance  of  any  duty  which  the  law  imposes  upon  him  with 
relation  to  the  care  of  the  passengers  who  were  riding  upon  this 
car  at  that  time;  that  manifestly  there  is  nothing  in  the  testi- 
mony which  shows  such  gross  negligence  on  the  part  of  any  one 
of  them  as  to  render  him  criminally  responsible  for  the  death  of 
this  poor  child,  whose  life  was  lost  in  the  accident  that  occurred 
on  the  19th  day  of  February  last.  I,  therefore,  conceive  it  to  be 
my  duty  to  instruct  this  jury  to  render  a  verdict  in  favor  of  the 
defendants  in  this  case. 

Justice  Van  Syckel  and  Justice  Dixon  having  very  kindly 
consented  to  sit  with  me  and  aid  me  in  the  trial  of  this  case  with 
their  advice,  I  would  be  very  glad  if  they  would  express  the 
views  which  they  have  reached  with  relation  to  this  case.  I  will 
ask  Justice  Van  Syckel,  who  is  the  senior  member,  to  speak  first. 

Opinion  by  Van  Syckel,  J. 

The  questions  which  were  discussed  before  the  adjourn- 
ment of  the  court  yesterday  were  purely  legal  questions,  and 
were  addressed  to  the  court  alone,  not  to  the  jury.  The  re- 
sponsibility for  the  proper  decision  of  those  questions  rests  alone 
upon  the  court,  and  not  upon  the  jury.  No  duty,  so  far  as 
those  questions  are  concerned,  rests  upon  the  jury;  no  respon- 
sibility rests  upon  the  jury,  except  to  obey  the  instruction  of 
the  court;  and  what  the  chief  justice  has  so  clearly  said,  and 
what  I  shall  say,  is  not  for  the  purpose  of  submitting  to  the 
jury  the  consideration  of  any  question  which  is  now  presented. 
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The  case  has  not  reached,  as  yet,  that  stage  ia  which  the  jury 
has  any  duty  to  perform,  other  than  that  of  accepting  from 
the  court  the  law,  which,  I  am  pleased  to  say,  in  this  State, 
our  juries  always  do;  otherwise  justice  could  never  be  properly 
administered. 

The  company,  as  the  chief  justice  has  well  stated,  had  a  right 
to  lay  its  track  upon  the  surface  of  the  street,  across  the  Diela- 
ware,  Lackawanna  &  Western  railroad  at  grade.  It  is  a  right 
which  the  law  conferred  upon  the  company,  and,  in  doing  that 
act  in  a  proper  manner,  they  were  guilty  of  no  illegal  conduct, 
although  a  dangerous  situation  was  presented,  in  fact.  It  is  im- 
possible to  eliminate  all  danger  from  a  railroad  crossing,  where 
one  railroad  crosses  another,  or  even  where  a  single  railroad 
is  run.  There  is  always  some  element  of  danger.  But  it  was 
the  duty  of  this  company,  and  of  those  who  controlled  the  ocxn- 
pany  —  the  duty  of  those  who  are  here  upon  trial  —  to  use  rea- 
sonable and  due  care  to  prevent  injury  to  life.  They  must  not 
only  construct  that  road  in  a  proper  manner,  but  they  must  run 
it  in  a  proper  manner;  and  the  question  is  whether  they  have 
failed  in  the  performance  of  any  duty  in  this  respect  which  ren- 
ders them,  or  any  of  them,  criminally  liable.  Now,  I  understand 
the  rule  of  law  to  be  that,  if  these  defendants  have  failed  in  the 
discharge  of  a  plain  duty  —  a  plain  duty,  gentlemwi,  you  must 
understand  —  which  any  man  of  reasonable  prudence  would  see 
could  not  be  omitted  without  endangering  the  lives  of  those  whose 
safety  was  committed  to  their  care,  then  they  committed  a  crim- 
inal act.  But  our  law  is  so  humane  that  no  man  will  be  adjudged 
to  be  a  criminal  who  merely  errs  in  judgment  in  a  matter  about 
which  there  is  room  for  some  honest  difference  of  opinion.  Now 
apply  that  rule  to  the  grounds  upon  which  the  State  has  placed 
its  case.  Has  there  been,  on  the  part  of  any  one  of  these  defend- 
ants, a  failure  to  perform  a  plain  duty,  which  he  could  not  have 
failed  to  see  endangered  the  lives  of  passengers,  or  was  it  an  error 
in  judgment  upon  a  subject  about  which  prudent  men  would  not 
all  agree  ?  For  such  an  error  of  judgment  there  is  no  criminal 
liability. 

Three  grounds  are  stated.     First,  they  say  they  crowded  that 
front  platform.    Well,  the  mere  fact  that  a  nxunber  of  passengers 
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were  upon  that  front  platfonn  was  not  the  approximate  cause  of 
this  accident^  so  far  as  the  evidence  shows,  and  we  must  be  guided 
alone  by  the  evidence  which  has  been  produced.  We  know  nothing 
outside  of  it  Now,  if  that  car  had  almost  passed  over  the  track, 
the  persons  in  the  rear  of  the  car  would  have  been  killed  or  in- 
jured. If  the  car  had  passed  halfway  over  the  track,  passengers 
in  the  center,  or  probably  all  the  persons  inside  the  car,  would 
have  been  killed  or  injured.  So  you  see,  gentlemen,  that  was  not 
the  cause  of  the  sad  death  of  this  young  woman.  The  importance 
of  that  situation  is  this :  That  by  crowding  the  front  platform  the 
motorman  might  be  obstructed  in  the  discharge  of  a  duty  which 
was  necessary  for  the  safety  of  passengers.  And  if  the  evidence 
had  been  that  this  motorman  was  on  that  occasion  interfered  with 
in  that  way,  so  that  he  could  not  use  the  means  of  stopping  the  oar 
and  preventing  the  accident,  and  these  defendants  could  have  been 
charged  with  the  knowledge  that  that  state  of  things  existed,  or 
was  likely  to  exist,  a  different  case  would  be  presented.  But  what 
evidence  is  there  on  the  part  of  the  State  that  the  motorman  was 
obstructed  in  the  use  of  the  means  by  which  he  could  have  stopped 
that  car?  One  witness  says  he  was  pushed  off  —  the  only  wit- 
ness who  testifies  to  that  fact  —  he  was  pushed  off  the  car  by  those 
who  were  inside  on  the  front  platform.  But  he  does  not  say 
that  that  interfered  with  the  motorman.  So  I  think  that  must 
be  put  out  of  view  in  the  case. 

The  second  ground  on  which  the  State  puts  its  case  is  the  want 
of  sand,  or  the  failure  to  put  sand  on  the  track.  Well,  if  these 
•defendants  had  refused  to  furnish  sand  to  the  motorman  after 
he  had  applied  for  it,  or  refused  to  furnish  it  to  those  whose  duty 
It  was  to  apply  to  the  company  for  it,  that  would  be  a  ground  for 
the  consideration  of  the  jury.  But  we  cannot  presume  any  negli- 
gent act  on  the  part  of  the  defendants.  It  must  be  proven.  When 
a  man  is  charged  with  a  high  crime,  he  may  stand  perfectly  secure 
imtil  his  guilt  is  proven.  The  minute  his  guilt  is  proven,  then 
it  is  time  for  him  to  answer  and  make  his  defense.  Until  then 
he  is  shielded  by  the  presiunption  of  innocence.  This  company 
provided  the  most  rigid  and  careful  rule,  which  has  been  read  to 
you,  for  the  safe  conduct  of  this  road.  It  provided  men  whose 
duty  it  was  to  see  that  sand  was  in  a  proper  place  for  the  motor- 
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man.  It  made  it  the  duty  of  the  motorman  to  see  that  there  was 
sand  on  his  car^  forbidding  him  to  use  it  excepting  in  case  of 
emergency  —  just  such  a  case  as  this  was  —  so  that  he  eaiild 
always  have  it.  The  failure  either  to  use  the  sand  upon  the 
tracky  or  have  it  there,  has  not  been  traced  to  either  (me  of  these 
defendants.  Therefore  we  lay  that  out  of  the  case.  No  responsi- 
bility for  that  neglect  on  the  part  of  any  one  of  these  defoidants 
has  been  shown. 

Then  we  come  to  the  want  of  the  derailing  switch.    One  wit- 
ness gave  250  instances  of  other  railroads  where  there  are  crossings 
on  which  there  were  no  derailing  switches,  except,  I  think,  a  very 
few  —  a  very  small  percentage  —  less  than  10  per  cent.,  T  think. 
Now,  it  is  charged  that  this  derailing  system  was  in  common  use, 
known  to  these  defendants  to  be  a  necessary  precaution  against 
danger,  and  that  they  failed  to  take  it ;  but  the  State  has  entirely 
failed  to  make  out  that  situation.     It  is  in  use  in  a  very  few  in- 
stances, and  I  think  it  may  be  with  truth  said  that  in  those  in- 
stances, taking  the  evidence  here,  which  is  all  we  have  upon  the 
subject,  that  that  was  simply  experimental  —  some  companies  tried 
it  in  a  very  few  cases,  and  failed  to  try  it  in  a  great  majority  of 
instances  on  the  road ;  and,  at  all  events,  it  was  a  fair  matter  to 
be  considered  —  a  matter  of  judgment  —  whether  it  did  add  any- 
thing to  the  safety  of  travel.    But  there  is  another  view  of  it  to 
be  taken.     It  was  a  clear  duty  of  this  company  to  provide  some 
reasonable  means  on  such  a  descent  as  that  upon  Clifton  avenue 
to  prevent  accidents.     They  must  provide  some  reasonably  safe 
means  —  some  means  which  men  of  reasonable  judgment  and 
caution  would  commend  as  being  sufficient  for  the  purpose.     But 
if  they  provided  one  means  that  was  sufficient  for  that  purpose, 
and  that  is  all  that  was  necessary,  they  were  not  bound  to  pro- 
vide more  than  one  —  one  reasonably  safe  means.     The  law  does 
not  require  absolute  immunity  from  danger  to  be  provided  in 
order  to  avoid  criminal  liability.    Now,  what  is  the  situation  here, 
gentlemen?     They  have  run  the  road  with  the  means  of  safety 
provided  by  the  defendants  and  by  this  company  for  over  two 
years,  and,  so  far  as  appears  from  the  evidence,  there  was  not 
a  single  accident,  not  a  failure  in  any  one  instance  to  preserve 
the  safety  of  those  passengers  in  going  down  that  hill,  across 
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that  railroad ;  and  I  think  every  man  who  has  heard  this  evidence 
must  concur  in  saying  that  if  there  had  been  sand  on  that  tract, 
or  if  sand  was  on  the  car,  and  the  motorman  had  used  it,  thia 
accident  would  not  have  happened.  Therefore,  we  have  this  situa- 
tion, not  only  that  the  company  and  these  defendants,  so  far  as 
their  duties  were  concerned,  had  provided  a  plan  which  worked 
safely  without  an  accident  for  over  two  years,  but  that,  on  that 
very  morning  when  that  accident  happened,  if  the  means  which 
they  had  furnished  for  their  employees  had  been  used,  the  ac- 
cident would  not  have  happened.  Now,  we  think  it  is  manifest 
that  it  cannot  be  said  that  these  defendants  failed  in  the  perform- 
ance of  a  plain  duty  after  having  furnished  means  which,  if  ap- 
plied by  their  subordinates,  would  have  prevented  the  accident. 
Eesponsibility  for  failure  to  use  those  means  does  not  fall  upon 
these  defendants. 

For  these  reasons,  gentlemen,  which  I  have  stated  at  more 
length  than  I  intended  to,  because  the  chief  justice  has  so  fully 
stated  the  grounds  upon  which  the  motion  is  granted,  I  join  in 
directing  you  to  find  a  verdict  for  the  defendants,  and  saying  to 
you  that  it  is  the  law  of  the  land  that  you  must  obey  these 
instructions. 

The  Ohief  Justice.     Justice  Dixon  will  now  state  his  views. 
Opinion  by  Dixon,  J. 

I  concur  in  the  result  to  which  my  brothers  have  come, 
and  substantially  in  the  grounds  that  have  been  stated  as  the 
basis  of  that  result 

The  charge  made  against  these  defendants  is  one  of  man- 
slaughter—  involuntary  manslaughter — and  it  involves  these 
propositions:  That  Emestina  Miller  came  to  her  death  by  rea- 
son of  some  gross  neglect  on  the  part  of  these  defendants,  or 
some  of  them,  with  regard  to  a  plain  duty  which  rested  upon 
them  under  the  law.  Of  course,  therefore,  the  State  must  make 
out,  first,  that  she  came  to  her  death ;  then,  that  there  was  some 
plain  duty  upon  the  defendants,  or  some  of  them;  and  that  that 
duty  had  been  grossly  neglected,  and  that  out  of  that  neglect  her 
death  had  resulted.  If  the  State  produces  any  evidence  tending 
to  show  all  of  those  facts,  the  matter,  under  our  law,  is  to  be 
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decided  by  the  jury,  under  such  instructions  as  the  court  nrfay  give 
them  touching  other  general  principles.  But  if  the  State  fails 
to  offer  any  evidence  tending  to  prove  any  one  of  those  facts>  why, 
then,  there  is  a  question  which  must  first  be  decided  by  the  judges, 
and  their  decision,  if  in  favor  of  the  defendants,  ends  thQ  case. 

That  Emestina  Miller  met  her  death  is  a  conceded  circumstance. 
The  next  fact  to  be  sought  for  is  a  plain  duty  —  evidence  of  a 
plain  duty  resting  upon  these  defendants,  or  some  of  thera,  the 
performance  of  which  would  have  prevented  her  death.  These 
defendants  do  not  all  stand  in  the  same  position  before  the  court 
Some  of  them  stand  as  concerned  only  with  the  operation  of  this 
trolley  road.  Others  of  them  stand  as  concerned  with  the  sch^ne 
or  system!  under  which  the  operation  was  to  take  place.  And 
the  suggestion  on  the  part  of  the  State  is  that,  with  regard  to 
each  of  these  classes  of  defendants,  there  was  a  plain  duty  which 
was  grossly  neglected. 

The  first  duty  suggested  is  the  duty  of  preparing  a  system  for 
the  operation  of  this  trolley  road,  which  would  prevent,  if  prop- 
erly carried  on,  the  occurrence  of  such  accidents  as  resulted  in 
the  death  of  Emestina  Miller;  and,  with  regard  to  the  defend- 
ants concerned  in  that  matter,  I  have  no  hesitation  in  saying 
that  the  duty  is  a  plain  one.  The  directors  of  this  company,  and 
the  executive  committee,  who,  in  the  intervals  between  the  board 
meetings,  took  the  place  of  the  directors,  had  cast  upon  them  the 
plain  duty  of  devising  a  system  which  would  render  the  travel 
of  the  public  over  this  steam  railroad  safe,  if  operated;  and  it 
must  also  have  been  a  system  which  plain  men,  if  faithful  and 
careful,  could  operate,  and  so  the  lives  of  the  traveling  public 
would  be  secured.  They  have  attempted  to  perform  that  dxxty. 
They  have  devised  a  system^  and,  as  I  look  at  it,  diat  system,  if 
operated,  is  not  only  reasonably  safe,  but  perfectly  safe.  Their 
system  requires  that  each  car  that  approaches  this  crossing  shall 
be  furnished  with  sand;  that  the  car  shall  be  brought  to  a  stop 
at  the  beginning  of  the  incline;  that  it  shall  proceed  slowly, 
tmder  the  control  of  the  motorman,  down  the  incline,  until  it 
reaches  a  point  about. thirty  feet  away  from  the  steam  railroad; 
and,  in  order  that  it  may  proceed  slowly  and  be  able  to  stop  at 
the  designated  point,  there  are  the  brakes  and  this  sand.    I  see 
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not  the  slightest  reaBon  for  doubting  that^  if  that  system  be  ope- 
rated by  men  who  are  faithful  and  careful^  that  car  would  be 
brought  to  a  stop  thirty  feet  away  from  the  steam  railroad.     I 
do  not  see  how  it  can  fail.     I  cannot  think  of  conditions  that, 
under  the  faithful  operation  of  that  system,  would  interfere  iXrith 
the  stoppage  of  the  car  at  that  point.     Then  the  conductor  is  to 
leave  the  car,  enter  upon  the  steam  railroad,  look  in  both  direc- 
tions, inform  him3elf  that  no  train  is  in  sight  —  and  it  will  be 
in  sight  if  it  is  within  about  1,000  feet  —  and,  perceiving  that  it  is 
not  in  sight,  he  is  to  give  the  signal  to  the  motorman  and  the 
motorman  is  to  cross  the  track.     If  that  be  faithfully  and  care- 
fully carried  out  on  the  part  of  those  people,  an  accident  of  this 
sort  is  not  only  not  to  be  expected,  not  probable,  but  it  is  impossible. 
This  kind  of  an  accident  can  result  only  because  the  system  is 
not  properly  operated.     Now,  then,  so  far  as  the  duty  of  these 
defendants  with  r^ard  to  the  devising  of  a  system  is  concerned, 
that  seemjs  to  me  to  be  the  end  of  the  inquiry.     There  was  no 
duty  resting  upon  them  to  devise  any  particular  system,  but 
their  duty  was  to  devise  some  safe  system,  and  they  have  done  so. 
It  is  su^ested  that  the  system  ought  to  include  a  derailing 
switch.     Well,  it  appears  that  there  are  two  kinds  of  derailing 
switches.     One  involves  the  throwing  up  of  a  signal  to  the  rail- 
road train  as  soon  as  the  switch  upon  the  trolley  line  is  closed  for 
the  passage  of  the  car.    Perhaps  that  would  be  an  additional  safe;; 
guard.     I  am  not  sure  of  it.     Perhaps  it  would.     These  defend- 
ants, so  far  as  they  are  chargeable  with  the  devising  of  a  system, 
endeavored,  through  their  agent,  Mr.  David  Young,  to  secure  per- 
mission from  the  steam  railroad  to  install  that  derailing  switch. 
They  could  not  do  it  without  the  consent  of  that  railroad  company. 
The  consent  was  refused.    That  is  out  of  the  question,  therefore. 
The  other  derailing  switch  contains  the  throwing  up  of  no  signal 
to  the  railroad  train,  and  it  seems  to  me  to  involve  some  dangers 
which  are  not  attendant  upon  the  present  system.     In  the  first 
place,  it  must  be  borne  in  mind  that  in  the  management  of  a  trol- 
ley road  the  danger  of  a  collision  upon  a  railroad  track  is  not 
the  only  danger  to  be  considered.    The  lives  of  the  people  in  the 
trolley  car,  and  their  liml)S,  are  to  some  extent  in  danger  when- 
ever the  car  leaves  the  track.     The  lives  of  other  travelers  upon  the 


Digitized  by  VjOOQ IC 


700  Street  Railway  Reports.  [Vol.  2 

highway,  their  limbs,  and  their  property  may  be  endangered  when- 
ever the  car  leaves  the  track;  and  if  you  are  to  have  an  open 
switch,  a  switch  kept  constantly  open,  in  the  trolley  lines,  so  that, 
if  the  car  comes  to  it  without  stopping,  it  will  leave  the  track  and 
pass  upon  the  ordinarily  traveled  portion  of  the  highway,  yoa 
have  produced  a  condition  which,  to  some  extent,  endangers  the 
people  upon  the  car,  and  endangers  the  travelers  upon  the  high- 
way.   And  this  danger  is  one  that  constantly  exists ;  it  exists  with 
every  car ;  it  does  not  exist  merely  when  there  is  a  conjunction  of 
the  coming  of  the  steam  railroad  train  and  the  coming  of  the  car, 
but  it  exists  with  every  car ;  and  it  is  to  be  considered.    Then  there 
is  this  additional  danger:     That,  under  this  derailing  system,  it 
being  agreed  that  the  derailing  switch  mu8t  be  placed  at  least  100 
feet  away  from  the  crossing,  the  signal  to  the  motorman  to  cross 
must  be  given  while  he  is  100  feet  away  from  the  steam  rail- 
road track,  so  that  the  lapse  of  time  after  the  giving  of  the  signal, 
when  he  is  100  feet  away  from  the  point  of  crossing,  will  he 
greater  than  when  the  signal  can  be  given  to  him  when  only  thirty 
feet  away  from  the  point  of  crossing ;  and  during  that  time,  there- 
fore, there  will  be  an  increased  danger  that  the  train  which  is 
to  be  guarded  against  may  not  have  been  observed  by  the  con- 
ductor, either  because  he  was  somewhat  negligent,  or  because  it 
may  not  have  come  into  view,  even  though  he  were  not  negligent, 
for  there  are  all  sorts  of  conditions  of  the  atmosphere.     Some- 
times a  man  thinks  he  can  see  a  train  1,000  feet  away,  but  because 
of  the  haze  and  mist  he  cannot     Rarely  is  the  condition  such 
that  he  cannot  see  the  approach  of  a  train  when  it  is  100  feet 
away  and  he  is  stationary,  or  200  feet  away. 

So  that  these  matters  are  plainly  matters  of  judgment  and 
doubtful  determination,  in  my  view,  and  I  have  not  the  slightest 
hesitation  in  saying  that  there  cannot  rest  on  these  defendants, 
who  are  charged  with  devising  a  system  for  the  management  of 
the  trolley  road,  a  plain  duty  to  install  a  derailing  switch  such 
as  they  were  permitted  —  such  as  they  had  power  —  to  install 
in  the  present  case.  If  sudi  systems  are  to  be  installed,  the  Legis- 
lature must  direct  them  and  take  the  responsibility.  The  defend- 
ants may  or  may  not,  but  it  cannot  be  said  that  there  is  a  plain 
duty  to  install  any  such  system ;  and  when,  therefore,  they  devised 
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the  system  which,  it  seems  to  me,  is  perfectly  safe  if  operated  by 
careful  and  faithful  men,  they  did  their  whole  duty  in  that 
respect. 

Now,  then,  we  come  to  the  occurrence  itself.  What  was  the 
cause  of  this  accident?  According  to  the  testimony,  it  was  the 
failure  of  the  motorman  to  use  sand.  There  cannot  be  a  doubt  that 
if  this  motorman,  in  addition  to  his  brakes,  had  discharged  the 
sand  upon  the  tracks,  his  car  would  have  stopped,  and  the  accident 
would  have  been  avoided.  Now,  the  fact  that  he  did  not  use  sand 
is  proven.  A  legitimate  inference  may  be  drawn  from  that  fact, 
and,  if  such  legitimate  inference  will  point  to  the  omission  of  a 
plain  duty  upon  the  part  of  any  one  of  these  defendants,  then,  of 
course,  there  would  be  evidence  to  go  to  the  jury  upon  the  ques- 
tion of  guilt.  But  we  must  remember  that  at  all  stages  of  a  crim- 
inal trial  the  defendant  is  surrounded  with  the  presumption  of 
innocence,  and,  while  reasonable  inferences  may  be  drawn  from 
circumstances  which  are  proven,  those  inferences  will  go  no  fur- 
ther in  the  direction  of  guilt  than  is  reasonably  necessary.  Now 
the  fact  is  that  the  motorman  did  not  use  sand.  I  think  it  might 
be  inferred  from  that  fact  that  he  had  not  sand  upon  his  car. 
Why  may  that  be  inferred  ?  Well,  it  may  be  inferred  because  he 
had  some  time  for  deliberation,  and  he  must  have  perceived  that 
his  car  was  in  danger  of  running  on  in  spite  of  his  brake;  he 
must  have  perceived  that  for  several  seconds  —  fifteen  or  twenty 
seconds  —  and  it  was  a  plain  appliance ;  and  I  think,  therefore, 
if  he  had  had  sand,  it  would  be  fair  to  say  that  he  would  have 
used  it,  and,  if  he  did  not  use  it,  it  would  be  reasonable  to  say 
that  he  did  not  have  it  But  how  far  back  does  that  carry  the 
blame?  This  company,  these  directors,  and  this  executive  com- 
mittee had  declared  in  their  rules  that  it  was  the  duty  of  two 
persons  to  see  that  every  car  was  provided  with  sand.  Those 
two  persons  were  the  motorman  and  the  starter,  and,  if  you  infer 
that  the  car  was  without  sand,  why,  then,  you  infer  fault  in  the 
motorman  and  the  starter,  for  both  of  them  had  the  duty  to  pro- 
vide the  sand ;  but  none  of  these  defendants  is  either  motorman 
or  starter,  and  you  cannot  carry  the  inference  beyond  that.  You 
cannot  infer  that  sand  was  not  provided,  for  you  have  carried 
the  inference  as  far  as  it  is  necessary  to  carry  it ;  and,  as  against 
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a  presumption  of  innocence^  that  is  as  far  as  it  may  be  carried  in 
a  criminal  case. 

But  then  it  is  said  that  the  track  was  slippery.  But  that  was 
a  normal  condition.  That  was  a  condition  to  be  expected,  and  it 
was  a  condition  that  had  been  provided  against,  for  the  sand  was 
designed  to  be  used  on  the  slippery  track.  Under  ordinary  cir- 
cumstances, the  brake  would  hold  the  car.  It  is  impoBsible  to 
?ay  there  was  a  plain  duty  upon  the  part  of  any  of  these  defend- 
ants to  see  that  there  was  no  snow  ever  upon  tie  tmck.  When 
we  remember  that  wagons  and  people  were  constantly  passing 
and  repassing  over  this  track  while  the  snow  was  upon  the  street, 
why,  we  can  see,  of  course,  that  there  necessarily  must  have 
been  occasions  when  the  track  would  be  somewhat  covered  with 
snow.  And  the  company  had  provided  for  that  contingency,  so 
that  none  of  those  things  seem  to  me  to  be  at  all  chargeable  to 
any  of  these  defendants. 

Now,  the  other  circumstance  suggested  against  the  defendants 
is  the  crowding  of  the  front  platform.  I  am  inclined  to  think  that 
it  would  be  a  fair  question  for  the  jury  to  determine  whether 
these  defendants,  even  the  highest  of  them,  were  chargeable  with 
knowledge  that  that  platform  or  that  the  platforms  of  those  cars 
were  likely  to  be  crowded,  and  for  this  reason:  It  had  been  going 
on  for  several  months,  and  the  testimony  in  the  case  is  that  the 
company  had  been  so  far  apprised  of  the  crowding  of  the  cars  at 
this  place  during  school  hours  that  they  had  concluded  to  put  on 
special  cars,  so  that  the  attention  of  the  company,  and,  I  think  it 
might  be  inferred,  the  attention  of  the  higher  officers  of  the  com- 
pany, was  called  to  the  fact  that  the  front  platforms  of  those 
cars  were  likely  to  be  crowded  by  these  children ;  and,  if  I  could 
see  in  the  evidence  anything  to  indicate  that  the  crowding  of  that 
platform  had  been  an  efficient  cause  of  this  accident^  I  would 
think  that  these  defendants  must  have  their  cause  submitted  to 
the  jury.  But  in  my  view,  all  of  the  testimony  on  that  subject 
indicates  that  the  crowding  of  the  platform  did  not  contribute 
to  the  accident.  No  witness  says  that  the  motorman  was  in  the 
least  interfered  with  in  the  discharge  of  his  duty.  All  that  speak 
on  that  subject  say  that  he  was  not  interfered  with  in  the  dis- 
charge of  his  duty.     It  is  suggested  that  the  evidence  of  the 
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young  man,  Shapiro,  indicates  that  he  was  interfered  with,  but 
I  do  not  think  so.  All  that  he  says  is  that  the  children  upon  the 
platform,  when  the  situation  became  dangerous,  jostled  him, 
crowded  upon  him,  so  that  he  was  compelled  to  jump  oflf  the  car; 
but,  of  course,  as  soon  as  the  danger  becamie  apparent  to  the  chil- 
dren on  the  platform,  they  would  seek  the  nearest  mode  of  escape, 
and  it  would  be  strange  indeed  if  they  had  not  jostled  him,  and 
the  wonder  is  tiiat  more  than  he  had  not  left  the  platform  at  that 
moment  But  I  see  nothing  in  that  worth  speaking  of  as  over- 
coming the  opposing  testimony  showing  noninterference  and  the 
presumption  of  innocence.  And  we  also  have  seen  that  the  motor- 
man  actually  did  operate  his  brake.  The  wheels  were  brought  to 
a  standstill.  So  that  all  the  testimony,  I  think,  as  I  look  at  it^ 
shows  that  the  crowding  of  that  platform  was  not  a  contributing 
cause  to  the  accident 

Looking  at  the  whole  case,  I  am  tmable  to  put  my  finger  upon 
a  single  circumstance,  established  or  tending  to  be  established  by 
the  testimony,  out  of  which  any  inference  of  guilt  upon  the  part 
of  any  of  these  defendants  can  be  drawn.  Hence  I  concur  in  the 
view  of  the  other  judges  that  the  jury  ought  to  be  directed  in  this 
case  to  find  that  the  defendants  are  not  guilty. 

The  Chief  Justice. 

Gentlemen  of  the  jury:  You  will  have  observed,  of  course, 
from  what  has  been  said  by  the  several  judges  who  have  pre- 
sided over  the  trial  of  this  cause,  that  the  duty  which  you  have 
to  perform  is  a  mere  formal  one  —  to  render  a  verdict  in  ac- 
cordance with  the  instructions  of  the  court.  The  responsibil- 
ity which  attaches  to  that  verdict  does  not  rest  upon  you,  but 
upon  the  court  which  directs  it.  In  the  performance  of  the 
duty  which  the  law  imposes  upon  you,  it  will  be  enough  if  the 
foreman  speaks  for  the  jury,  and  declares  the  verdict  as  the 
court  has  directed. 

A  verdict  of  not  guilty  was  accordingly  rendered. 
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Mayor,  etc.,  of  Jersey  City  v.  Consolidated  Traction  Co. 
(New  Jersey  —  Supreme  Court) 

Lbaox  of  Stbeet  Railboad;  Liabiutt  fob  License  Fee. —  By  force  of  the 
etatutes  approved  March  14,  1893  (P.  L.  1893,  pp.  296,  314;  Gen.  StaU. 
pp.  3234,  3235,  U  117,  135),  which  authorize  one  street  railway  compaiiy 
to  lease  its  property  and  franchises  to  another,  and  the  lease  made  by 
the  Jersey  City  &  Bergen  Railroad  Company  to  the  Consolidated  Trac- 
tion Company,  in  which  the  lessee  assumed  all  the  burdens  and  lialulitieB 
of  the  lessor,  Jersey  City  can  enforce  against  the  lessee  the  liability 
of  the  lessor  to  pay  the  city  a  fee  for  each  car  run  on  the  railroad.1 

(Syllabus  by  the  court.) 

Demubbeb  to  declaration  overruled.     Decided  February  29,  1904.     Reported 
(N.  J.  L.)   57  Atl.  446. 

CHlbert  Collins,  for  plaintiflf. 

Frank  Bergen,  for  defendant. 

Opinion  by  Dixon,  J. 

In  this  declaration  the  plaintiff,  the  mayor  and  aldermen  of 
Jersey  City,  alleges  the  same  facts  as  are  set  forth  in  the  declara- 
tion by  the  same  plaintiff  against  the  Jersey  City  &  Bergen  Rail- 
road Company,  which  is  the  subject  of  the  foregoing  opinion,  and 
in  addition,  avers  that  on  September  25,  1893,  the  property  and 
franchises  of  said  Bergen  Company  were  leased  and  transferred, 
subject  to  all  burdens  and  liabilities  of  said  company,  to  the  de- 
fendant in  the  present  suit,  the  Consolidated  Traction  Company, 
which  thereupon  assumed  said  burdens  and  liabilities,  and  that 
afterward,  until  May  25,  1898,  the  Consolidated  Company  con- 
tinuously ran  cars  on  the  tracks  constructed  in  pursuance  of  the 
ordinances  before  mentioned,  and  thereby  became  liable  to  pay  to 
the  plaintiff  the  said  license  fee  of  $10  for  each  car,  annually 
in  advance.    To  this  declaration  the  defendant  demurs. 

1.  As  to  the  effect  of  consolidation  of  street  railway  companies  upon  their 
liability  for  the  payment  of  special  assessments  for  street  improvements,  see 
Lincoln  St.  Ry.  Co.  t?.  CKy  of  Lincoln  (Nebr.),  84  N.  W.  802.  As  to  riglit 
of  municipalities  to  impose  license  fees,  see  Nellis  Street  Surface  Railroadi, 
p.  595. 
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The  authority  of  a  corporation  owning  or  operating  a  street 
railway  in  this  State  to  lease  its  property  and  franchises  to  an- 
other street  railway  company  is  derived  from  two  acts  of  the 
Legislature,  approved  March  14,  1893    (P.   L.   1893,  pp.   296, 
314;  Gen.   Stats.,  pp.   3234,  3235,  §§   117,  120).     These  acts 
authorize  the  lease  to  be  made  for  such  terms,  and  upon  such  con- 
ditions, limitations,  and  restrictions,  as  the  lessor  and  lessee  may 
agree  upon  (§  1,  Gen.  Stat,  p.  3234,  §  117).     Section  16  (Gen. 
Stat.,  p.  3241,   §  135)   authorizes  the  company  accepting  such 
a    lease   to   use    and    operate   the   franchises    and   property   so 
leased,  and  declares  that  "  all  debts,  liabilities,  and  duties  of 
the  lessor  corporation  shall  thenceforth  attach  to  the  lessee  cor- 
poration and  be  enforced  against  or  enjoyed  by  it  to  the  same 
extent  and  in  the  same  manner  as  they  were  enforceable  against 
or  enjoyed  by  the  lessor  corporation."     In  the  suit  against  the 
Bergen  Company,  we  concluded  that  the  facts  there  stated  showed 
a  liability  on  the  part  of  that  company  to  pay  the  stipulated  license 
fee  to  the  city.     That  being  so,  then,  in  view  of  the  foregoing 
privisions  of  the  statutes,  under  which  the  lease  from  the  Bergen 
Company  to  the  present  defendant  was  made,  and  the  averment 
in  the  declaration  that  the  defendant,  by  the  lease,  became  subject 
to  and  assumed  all  the  burdens  and  liabilities  of  the  Bergen  Com- 
pany, we  do  not  perceive  any  answer  to  the  claim  of  the  city 
that  it  may  enforce  this  liability  against  the  defendant  for  cars 
run  by  it  over  the  railroad  to  the  same  extent  and  in  the  same 
manner  as  it  might  have  enforced  its  claim  against  the  Bergen 
Company  if  the  lease  had  not  been  made.     This  explicit  statu- 
tory provision  renders  it  unnecessary  to  consider  the  views  ex- 
pressed in  Cape  May  v.  Cape  May  Trans.  Co.,  64  IS"*  J.  L.  80, 
44  Atl.  948,  or  whether  the  broad  doctrine  announced  in  Mayor, 
etc.,  of  New  York  v.  Twenty-third  St.  By.  Co.,  113  K  T.  311, 
21  N.  E.  60,  would  sustain  the  present  suit 

The  plaintiif  is  entitled  to  judgment  on  the  demurrer. 

In  the  case  of  Mayor  and  Aldermen  of  Jersey  City  v.  North 
Jersey  Street  By.  Co.,  the  declaration  is  not  legally  different  from 
that  against  the  Consolidated  Traction  Company,  above  considered. 
Therefore,  on  the  same  grounds  the  same  judgment  should  be 
rendered. 

45 
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Searles  et  al,  v.  Elizabeth,  P.  &  C.  J.  Railway  Co, 
(New  Jersey  —  Supreme  Court.) 

1.  DuTT  TO  CoNTBOL  Cab.1 —  It  is  the  duty  of  the  motorman  upon  a  street  rail- 

way, when  approaching  an  intersecting  street,  to  have  his  car  so  fmx 
under  control  that  he  will  not  endanger  the  safety  of  other  persons, 
on  foot  or  in  vehicles,  engaged  in  the  lawful  and  customary  use  of  the 
highway  in  question. 

2.  Excessive  Damages. —  In  an   action   for  damages  for  personal  injuries 

growing  out  of  a  trolley  accident,  the  defendant  sought  a  new  trial 
on  the  ground  of  excessive  damages.  If  the  disability  resulting  from  the 
injuries  was  likely  to  be  permanent,  the  damages  would  not  be  regarded 
as  so  excessive  as  to  warrant  an  interference  with  the  verdict  But  it 
appearing  that  the  trial  was  brought  on  so  soon  after  a  surgical  opera- 
tion on  the  patient  that  sufficient  time  had  not  elapsed  to  enable  the 
physicians  to  determine  as  to  whether  the  operation  would  result  in 
her  complete  or  partial  recovery  —  a  result  which  they  regarded,  how- 
ever, as  highly  probable  —  and  it  thereby  appearing  that  justice  had 
not  been  done  by  the  verdict,  it  was  held  that,  in  the  exercise  of  its 
sound  discretion,  it  became  the  duty  of  the  reviewing  court  to  set  aside 
the  verdict  and  grant  a  new  trial. 

(Syllabus  by  the  court.) 

Rule  to  show  cause  made  absolute  and  new  trial  granted.    Decided  Febmaiy 
24,  1904.    Reported  <N.  J.  L.)  57  AU.  134. 

Craig  Marsh,  for  plaintiffs. 

Frank  Bergen,  for  defendant 

Opinion  by  HEin>EiCB:saN,  J. 

The  plaintiffs  in  this  case,  who  are  husband  and  wife,  brought 
suit  against  the  defendant  company  for  damages  resulting  from  a 
collision  between  a  carriage  in  which  the  wife  was  riding  and 

1.  Duty  to  control  car  approaching  street  intersection. —  In  the  populous 
portions  of  a  city  where  the  streets  are  much  used  by  the  traveling  public, 
the  person  in  charge  of  a  street  car  must  keep  the  car  under  such  control 
as  to  be  able  to  stop  within  a  reasonable  distance  upon  approaching  a  space 
where  pedestrians  and  others  are  constantly  crossing  the  track.  Watson  e. 
Minneapolis  St.  Ry.  Co.,  53  Minn.  661,  66  N.  W.  742. 

Mr.  Nellis,  in  his  work  on  Street  Railroad  Accident  Law,  p.  262,  lays 
down  the  following  rule  as  applicable  to  collisions  of  a  street  car  with 
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the  defendant's  trolley  car.  The  carriage  was  overturned,  and 
the  wife  sustained  severe  bruises  of  the  head,  limbs,  and  spinal 
column.  The  trial  was  had  at  the  Union  circuit,  and  the  jury 
awarded  as  damages  to  the  wife  $12,000,  and  to  the  husband 
$3,000.  A  rule  to  show  cause  was  allowed  by  the  trial  judge. 
The  groimds  relied  on  in  the  application  for  a  new  trial  are 

(1)  that  the  verdicts  were  against  the  weight  of  the  evidence;  and 

(2)  that  they  were  excessiva 

Under  the  first  ground,  the  contention  is  that  negligence  on  the 
part  of  the  defendant  was  not  shown.  The  accident  occurred  at 
the  intersection  of  Madison  avenue  and  Fourth  street,  in  the  city 
of  Plainfield.  For  convenience,  I  will  refer  to  the  wife  as  plain- 
tiflF.  She  was  riding  in  a  buggy  with  her  sister,  who  was  driving 
along  Madison  avenue  in  a  southerly  direction;  and,  as  they 
approached  Fourth  street,  which  runs  east  and  west,  along  which 
ran  the  defendant's  railway,  the  driver  halted,  as  plaintiffs  wit- 
nesses testify,  when  the  horse  was  about  twenty  feet  from  the 
track,  and  the  driver  looked  east  to  Arlington  avenue,  distant  about 

pedestrians  or  vehicles  at  street  intersections:  "At  the  intersection  of  two 
streets  a  pedestrian  or  the  driver  of  a  vehicle  has  the  right  to  cross  the 
tracks  of  a  street  surface  railroad,  notwithstanding  a  car  is  in  sight,  pro- 
vided there  is  a  reasonable  opportunity  to  do  so  without  obstructing  the 
passage  of  the  car  unnecessarily;  and  if,  for  that  purpose,  it  is  necessary 
for  the  person  having  charge  of  the  motive  power  of  the  car  to  check  its  speed, 
or  even  to  entirely  stop  the  car  for  a  short  period,  it  is  his  duty  to  do  so, 
and  the  person  crossing  the  track  has  the  right,  without  being  necessarily 
chargeable  with  contributory  negligence,  to  assume  that  that  duty  will  be 
performed;  the  rights  of  the  pedestrian  or  the  driver  of  the  vehicle  and  of 
the  person  in  charge  of  the  motive  power  of  such  car,  under  these  circum- 
stances, are  reciprocal,  and  each  is  bound  to  use  equal  diligence  to  avoid  a 
collision." 

It  is  the  duty  of  the  motorman  to  manage  his  car  in  a  reasonably  prudent 
and  careful  manner,  having  in  view  all  the  conditions  which  surround  him  at 
the  particular  place  where  he  may  be.  It  is  his  duty  to  keep  his  car  under 
reasonable  control  so  that  he  can  stop  it  promptly  if  occasion  arises  for  him 
to  do  so.  And  while  there  must  be  conceded  to  vehicles  of  this  kind  the 
right  to  run  at  a  considerable  rate  of  speed,  yet  that  speed  must  in  all  cases 
be  such  as  is  reasonable  and  safe  in  view  of  the  correlative  rights  of  per- 
sons upon  the  streets.    Nellis  Street  Railroad  Accident  Law,  p.  259. 

It  is  the  duty  of  a  motorman  to  keep  his  car  so  far  under  control  as  to 
avoid  injuries  to  pedestrians  or  persons  in  vehicles  who  are  in  the  exercise 
of  due  care  to  avoid  injury,  and  it  is  a  question  for  the  jury  as  to  whether 
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266  feet,  and  saw  no  car,  and  then  looked  west,  and  saw  no  car,  but 
saw  a  lumber  wagon  approaching  the  crossing  rapidly  from  that 
direction.  She  then  started  to  cross  with  her  horse  on  a  slow 
trot  across  the  track.  There  was  evidence  also  tending  to  prove 
that,  when  the  car  was  200  feet  away,  the  horse  was  within 
twenty  feet  of  the  track,  and  in  plain  view  from  the  motorman's 
position.  The  evidence  of  the  driver  and  the  plaintiflF  is  that 
while  in  the  act  of  crossing,  and  when  the  horse  and  the  two 
front  wheels  were  over  the  track,  they  heard  a  noise  to  the  left, 
and  looked,  and  the  car  was  virtually  upon  them,  and  immediately 
struck  the  hind  wheels  of  the  buggy,  causing  its  overturn.  As 
to  the  speed  of  the  car,  one  or  more  witnesses  described  it  as 
rapid,  and  one  as  about  seven  miles  an  hour,  while  the  motorman 
described  it  as  "a  pretty  good  speed,^'  which  he  designated  as 
''*  ordinary  speed."  The  motorman  further  testified  that  when 
the  car  was  about  forty  feet  from  the  crossing  he  first  saw  the 
carriage,  and  that  then  the  driver  held  up  her  lines  as  if  she 
meant  to  let  him  pass ;  that  he  then  put  on  his  brake  and  reversed 

the  motorman  of  a  street  car  lost  control  thereof  because  the  car  was  runniji|^ 
at  a  dangerous  rate  of  speed.  See  Birmingham  Ry.  &  E.  Co.  v.  City  Stable 
Co.,  119  Ala.  615,  24  So.  558;  Cox  f.  Wilmington  City  Ry.  Co.  (Del.),  53 
Atl.  669;  Gray  v.  St.  Paul  City  Ry.  Co.,  87  Minn.  280,  91  N.  W.  1106;  Con- 
solidated Tract.  Co.  v.  Glynn,  69  K.  J.  L.  432,  37  Atl.  66;  Cincinnati  St. 
Ry.  Co.  V.  Snell,  64  Ohio  St.  197,  43  N.  E.  207,  32  L.  R.  A.  276;  Strausa  r. 
Newburgh  Elec.  R.  Co.,  6  App.  Div.  (N.  Y.)  264,  39  N.  Y.  Supp.  998;  Rich- 
mond Ry.  A  Elec.  Co.  tr.  Garthwright,  92  Va.  627,  24  S.  E.  267,  32  L.  R.  A. 
220. 

In  the  case  of  Evansville  St.  Ry.  Co.  v.  Gentry,  147  Ind.  408,  43  N.  E. 
311,  37  L.  R.  A.  378,  it  was  held  that  running  an  electric  car  at  an  unusually 
rapid  rate  of  speed  oyer  a  much-frequented  crossing,  when  the  usual  rate 
of  speed  is  from  tweWe  to  fourteen  miles  per  hour,  constituted  negligence 
which  is  little  less  than  ^anton  and  reckless  disregard  of  human  life.  And 
in  the  case  of  Chicago  City  Ry.  Co.  t?.  Loomis,  102  111.  App.  326,  66  N.  S. 
348,  it  was  held  that  a  verdict  for  the  plaintiff  should  be  sustained  on  the 
ground  that  the  court  could  not  say  that  it  was  not  negligence  for  the  motor- 
man  to  disregard  the  probability  that  pedestrians  delayed  by  wagons  at  a 
crowded  street  crossing  might  come  close  after  them  on  the  track,  and  to  move 
his  car  at  such  a  speed  that  it  could  not  be  stopped  within  a  distance  of 
six  feet. 

As  to  what  constitutes  a  negligent  rate  of  speed,  see  cases  cited  in  noU 
to  Warner  v.  St.  Louis  &  M.  R.  R.  Co.,  ante,  p.  520. 
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the  power,  stopping  the  car  as  quickly  as  he  could.  The  car  went 
over  the  middle  of  the  avenue  before  it  was  brought  to  a  stop. 

Do  the  facts  in  evidence  present  a  case  for  the  jury?  It  is 
contended  for  the  defendant  that  the  car  must  have  been  in  sight 
when  the  driver  looked,  and  that  the  failure  to  see  cannot  aid  the 
plaintiff  in  proof  of  negligence  against  the  company.  Citing 
P.  R.  Co.  V.  Righter,  42  N.  J.  L.  180.  But  the  fact  here  a&^ 
sumed  is  at  least  debatable.  There  was  evidence  that  the  defend- 
ant's car,  at  the  rate  of  seven  miles  an  hour,  would  make  the  dis- 
tance in  twenty-five  seconds.  So  it  is  quite  probable  that  the  car 
may  not  have  been  in  view  when  the  driver  looked.  The  law  cited 
had  relation  to  the  question  of  contributory  negligence  in  approach- 
ing a  steam  railroad.  Neither  of  these  conditions  exist  in  tho 
present  case.  The  question  of  contributory  negligence  does  not 
arise,  because  the  plaintiff  was  only  a  passenger  in  her  sister's 
buggy  at  the  time  of  the  collision.  The  trolley  has  no  supreme 
right  to  the  use  of  the  public  street.  Woodland  v.  Street  Ry,  Co,, 
66  N.  J.  L.  455,  49  Atl.  479.  And  it  cannot  be  r\m  at  a  rate 
of  speed  incompatible  with  the  lawful  and  customary  use  of  the 
highway  by  others  with  reasonable  safety.  Railway  Co.  v.  Block, 
55  N.  J.  L.  605,  27  Atl.  1067,  22  L.  E.  A.  374.  Due  care  on 
the  part  of  the  motorman  in  approaching  this  crossing  required 
that  he  should  have  his  car  under  such  control  that  the  safety  of 
the  careful  traveler  thereon  would  not  be  endangered.  Traction 
Co.  y.  Olynn,  59  N.  J.  L.  432,  37  Atl.  66. 

Another  principle  involved  in  this  case  is  that  a  driver  at  a 
crossing  may  obtain  the  right  of  way  over  a  street  railway,  when, 
in  the  reasonable  exercise  of  his  rights,  he  reaches  the  point  of 
crossing  in  time  to  safely  go  upon  the  track  in  advance  of  an  ap- 
proaching car;  the  latter  being  sufficiently  distant  to  be  checked 
or  stopped,  if  need  be,  by  the  exercise  of  due  care.  Railway  Co. 
V.  Miller,  59  N.  J.  L.  423,  36  Atl.  885,  39  Atl.  645 ;  Earle  v. 
Traction  Co.,  64  N.  J.  L.  573,  46  Atl.  613.  See  also  Traction 
Co,  V.  Lambertson,  59  N.  J.  L.  297,  36  Atl.  100. 

We  think  the  facts  developed  at  the  trial  fairly  raised  the  ques- 
tion of  negligence  on  the  part  of  the  defendant  company,  and  that 
the  evidence  is  sufficient  to  support  the  verdict  upon  that  question. 

But  the  second  ground  of  the  application  impresses  us  more 
favorably.     If  the  plaintiff's  disability  from  her  injuries  should 
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be  permanent  in  character,  we  would  not  deem  it  to  be  our  duty  to 
disturb  the  verdict.     Nor,  \inder  ordinary  circumstances,  would 
we  be  inclined  to  question  the  finding  of  the  jury  upon  that  sub- 
ject.    But  it  is  disclosed  by  the  evidence  that  at  the  time  of  the 
trial  the  plaintiff  was  unable  to  sit  up,  and  had  to  be  brought  into 
court  in  a  reclining  posture.     This  was  not  due  to  a  condition 
directly  caused  by  her  injuries,  but  to  the  effect  of  a  recent  surgical 
operation,  which  was  expected  to  bring  about  the  patient^s  com- 
plete recovery.     The  evidence  shows  that  the  plaintiff's  injuries 
for  some  time  after  the  accident  did  not  appear  to  be  so  serious 
as  they  did  later  on.     She  was  about  in  two  weeks,  and  could 
walk  or  ride  unattended.     She  suffered  much  with  her  back,  and 
sought  the  treatment  of  an  expert  surgeon  in  New  York  on  Novem- 
ber 22,  1902,  which  was  three  months  after  the  accident     She 
could  then  walk.      She  came  to  the  doctor's  oflSoe  unattended, 
and  sat  while  telling  the  history  of  her  case.     The  doctor  said 
in  his  testimony  that  she  was  apparently  a  great  sufferer,  and 
showed  a  disinclination  to  sit  long  in  one  position,  saying  she 
could  not  do  so.    The  result  was  that,  after  a  month  or  six  weeks 
of  ordinary  treatment,  the  patient  still  complaining  as  much  as 
ever,  the  doctor  testified  that  an  operation  was  resolved  upon, 
which  consisted  of  the  removal  by  an  incision  of  the  coccyx  at  the 
end  of  the  spine.     This  was  done  on  April  4,  1903,  and  the  trial 
took  place  on   May   6th  following.     According  to  the  medical 
testimony,  a  lapse  of  a  month  or  six  weeks  is  necessary  after  the 
operation  before  relief  to  the  patient  may  be  expected.     In  reply 
to  a  question  of  plaintiff's  counsel  as  to  whether,  if  there  was  to 
be  a  recovery,  it  would  be  a  matter  of  months  or  years,  under  the 
most  favorable  circumstances,  the  surgeon  testified  as  follows: 
*'A.  Well,  I  don't  quite  like  to  say  years;  yet  I  am  willing  to 
say  months.     Now,  my  reason  for  this  hesitancy  is  Mrs.  Searles' 
extraordinary  good  looks  —  that  she  is  apparently  well  nourished 
and  developed.     She  seems  to  be  a  woman  of  a  good  deal  of  char- 
acter ;  a  woman  of  a  good  deal  of  fortitude ;  a  good  deal  of  physi- 
cal resistance  —  that  is,  resisting  power;  and  I  confess  to  a  degree 
of  disappointment  that  she  has  not  got  better  up  to  the  present 
time.     If  Mrs.  Searles  should  be  a  sufferer  three  or  five  years 
from  now,   I  don't  know  that  I  should  be  disappointed;   yet 
I  see  no  reason  why  she  should  not  ultimately  recover  from 
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this  affection/'     Upon   the  question   as  to   the  final  result  of 

the  operation,  he  further  testified  on  cross-examination  that  the 

time  had  hardly  been  suflSciently  long  to  predicate  an  opinion  upon 

it;   that  he  thought  the  parts  were  not  quite  healed  as  yet,  and 

that  it  was  hardly  fair  to  assume  yet  that  this  was  not  going  to  be 

followed  by  a  certain  amount  of  relief;  and  that  it  was  his  earnest 

hope  that  the  operation  would  be  followed  by  a  complete  recovery. 

Another  of  the  plaintiff's  physicians  testified  that  he  did  not  think 

sufficient  time  had  then  elapsed  to  get  the  full  benefits  that  might 

follow  from  the  operation.    We  think  that  to  permit  the  verdicts 

to  stand  \mder  these  circumstances  might  work  injustice  to  the 

defendant,  while  the  granting  of  a  new  trial  would  give  the 

parties  an  opportunity  to  retry  the  cause  with  the  added  light  as 

to  the  nature  and  character  of  the  plaintiff's  injury  and  disability 

which  the  lapse  of  further  time  would  naturally  develop.     This 

is  a  power  the  court  may  exercise  in  its  sound  discretion,  where, 

by  reason  of  mistake  or  surprise  at  the  trial,  it  can  see  that  justice 

has  not  been  done  by  the  verdict.    Hutchinson  v.  Coleman,  10  N. 

J.  L.  74;  Moore  y.  Railroad  Co.,  24  K  J.  L.  277  (Potts,  J.). 

The  result  is  that  the  rules  will  be  made  absolute,  and  a  new 
trial  granted. 


Paterson  &  State  Line  Traction  Co.  v.  Wosthrock. 
(New  Jersey  —  Court  of  Chancery.) 

WrTHDRAWAL  OP  CONSENTS  OF  ABUTTING  OWNEBS  FOB  THE   CONSTBUCTION  OF 

Stbeet  RAn.BOADS.1 — Under  the  statute  (Act  of  April  21,  1896,  P.  L. 
329),  which  provides  that  a  municipality  shall  not  grant  its  permission 
to  construct  a  street  railroad  until  there  shall  be  filed  with  the  city 
clerk  the  consent  in  writing  of  at  least  one-half  in  amount  in  lineal 
feet  of  property  fronting  on  the  streets,  it  was  held  that  the  consents 
of  abutting  owners  only  had  reference  to  a  particular  application  for 
permission  to  construct  the  railroad,  and  if  the  application  was  denied 
by  the  municipal  body  having  power  to  grant  it,  the  consents,  if  with- 
drawn before  being  filed,  are  not  enforceable  when  an  application  for 
the  permit  is  not  pending. 

1.  As  to  the  requisites  and  effect  of  consents  of  abutting  owners  for  the 
construction  of  street  railways,  see  monographic  note,  1  St.  Ry.  Rep.  528. 
In  the  case  of  Adee  v.  Nassau  Elec.  R.  Co.,  65  App.  Div.    (N.  Y.)   529,  72 
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Suit  for  injunetion  and  other  relief  against  abutting  property-owners  attempt- 
ing to  withdraw  consents  for  the  construction  of  street  railroads.  Decided 
December  31,  1903.    Reported  (N.  J.  Eq.)  56  Atl.  698. 

Preston  Stevenson  and  Mr.  Collins,  for  complainant 

Cornelius  Doremus,  for  defendants. 

Opinion  by  Emery,  V.  O. 

Complainant  is  a  traction  company  organized  imder  the  act  of 
March  14,  1893,  and  previous  to  the  time  of  filing  the  bill  had 
applied  to  the  borough  council  of  the  borough  of  Midland  Park 
to  construct  and  operate  its  road  on  a  portion  of  the  street  known 
as  Godwin  avenue,  within  the  borough,  and  between  certain  points 
on  that  avenue,  designated  in  the  application.  The  application 
was  made  under  the  act  of  April  21,  1896  (P.  L.  329),  which, 
in  reference  to  the  matters  now  in  controversy,  provides  (§  1) 
that  no  street  railroads  should  thereafter  be  constructed  upon  any 
street  or  highway,  except  upon  the  consent  of  the  governing  body 
of  the  borough  or  other  mimicipality ;  that  such  consent  should 
be  granted  only  upon  petition  of  the  corporation  desiring  to 
construct  the  road;  that  before  such  petition  be  granted  public 
notice  of  a  hearing  upon  the  application  should  be  given  (in  a 
manner  prescribed)  ;  and  that  upon  the  date  fixed  by  the  notice, 
or  the  date  to  which  the  hearing  should  be  adjourned,  the  govern- 
ing body  might  by  ordinance,  and  not  otherwise,  grant,  or  by 
resolution  might  refuse,  permission  to  construct  the  road  upon 
the  street  or  highway  named  in  the  petition;  "provided,  how- 
ever, that  such  permission  to  construct,  maintain  and  0]>erate  a 
street  railway  shall  in  no  case  be  granted,  in  whole  or  in  part, 

N.  Y.  Supp.  992,  affirmed,  173  N.  Y.  580,  65  N.  E.  1113,  it  was  held  that 
the  consents  of  property-owners  properly  executed  and  recorded  as  required 
by  statute  confer  not  merely  a  license  revocable  at  the  will  of  the  abutting 
owners,  but  convey  permanent  rights  binding  upon  the  owners  and  their 
grantees.  It  was  further  held  that  the  amendment  of  1895,  chapter  545,  to 
the  New  York  Railroad  Law,  rendered  nugatory  the  suggestion  in  the  case 
of  White  t?.  Railway  Co.,  139  N.  Y.  19,  29,  34  N.  E.  887,  that  the  eonsentmg 
party  might  withdraw  his  consent  if  he  had  given  it  without  valuable  con- 
sideration, and  if  the  other  party  had  done  nothing  under  it  so  that  its  posi- 
tion would  not  be  unfavorably  affected  by  such  withdrawal.  See  also  Paige 
t?.  Schenectady  Ry.  Co.,  post,  p.  762. 
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until  there  shall  be  filed  with  the  clerk  of  such  governing  body, 
or  other  equivalent  officer,  the  consent  in  writing  of  the  owner 
or  owners  of  at  least  one-half  in  amount  in  lineal  feet  of  prop- 
erty fronting  on  the  streets,"  etc.,  "  or  upon  the  parts  of  the 
streets,"  etc.,  "  through  or  upon  which  permission  to  construct, 
operate  and  maintain  a  street  railway  is  asked,     *     *     *     which 
consent  shall  be  executed  and  acknowledged,  as  are  deeds  entitled 
to  be  recorded.     *     *     * ''     Xhe  application  by  petition  was 
made  to  the  borough  council  on  April  14,  1902,  and  on  July  1, 
1902,  a  date  of  the  meeting  of  council  to  which  the  hearing  or 
proceedings  on  the  application  had  been  duly  adjourned,  the  com- 
plainant had  procured  the  necessary  consents  of  the  owners  of 
61  per  cent,  of  the  total  lineal  frontage,  which  was  4,592  feet. 
Defendant  Henry  J.  Woetbrock,  as  the  owner  of  695  feet,  and 
defendant  Mary  J.  Wostbrock,  as  the  owner  of  412  feet,  had 
given  consents  in  writing  to  the  construction  of  the  road.     None 
of  the  consents  of  any  of  the  owners  had  been  filed  previous  to 
the  meeting  of  July  1st,  and  at  that  meeting  of  coimcil  the  con- 
sents were  produced  to  the  council,  but  at  complainant's  request 
were  not  filed.     The  ordinance  granting  permission  to  construct 
the  road  was  amended  at  this  meeting,  and  was  then  as  amended 
adopted  on  second  reading,  and  passed  to  its  third  reading.    After 
this  action  defendant  Henry  J.  Wostbrock  announced  that  ho 
withdrew  his  consent,  and  at  his  request,  notwithstanding  the 
objection  of  the  complainant,  the  paper  withdrawing  or  claim- 
ing to  withdraw  his  consent  was  placed  on  file.     The  meeting  then 
adjourned,  and  the  next  r^ular  meeting  of  the  council — 'the 
first  meeting  at  which  the  ordinance  could  be  read  a  third  time 
and  passed  —  occurred  on  July  14th.     On  July  11th  this  bill 
was  filed  against  Henry  J.  Wostbrock  and  Mary  J.  Wostbrock 
to  enjoin  the  interfering,  by  word,  deed,  or  writing,  with  com- 
plainant's use  of  the  consents,  and  to  compel  the  withdrawal  by 
Henry  J.  Wostbrock  of  the  paper  filed  by  him  with  the  borough 
council,  or  the  execution  of  some  document  to  be  filed  with  the 
council  nullifying  or  canceling  it.    The  defendant  Mary  J.  Wost- 
brock had  not  formally  withdrawn  her  consent,  but,  as  complain- 
ant alleged,  threatened  to  do  so  through  her  agent,  Henry  J. 
Wostbrock,  her  son,  and  a  similar  injunction  was  prayed  against 
her.    On  this  bill  an  order  to  show  cause,  returnable  July  22, 1902, 
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was  granted,  with  an  ad  interim  stay,  against  withdrawing,  revok- 
ing, or  attempting  to  revoke  the  consents  delivered  to  complainant, 
the  restraint  (which  was  granted  ex  parte)  being  on  the  conditicm 
that  pending  the  return  of  the  rule  complainant  refrain  from  filing 
with  the  coimcil  either  of  said  consents.     The  borough  was  not  a 
party  to  the  bill,  no  injimction  against  its  proceeding  pending  the 
hearing  was  applied  for,  and  on  July  14,  19Q2,  at  the  regular 
meeting  of  the  coimcil,  a  resolution  was  offered  and  passed  that 
the  application  of  the  complainant  be  denied,  and  that  no  further 
action  be  taken  in  reference  thereto.    This  resolution  has  not  be«i 
questioned  by  the  complainant,  and  up  to  the  time  of  the  hearing  no 
subsequent  application  to  construct  the  road  in  the  borough  had 
been  made.     Complainant,  however,  claims  to  be  entitled  to  a 
declaration  or  decree  establishing  the  validity  of  the  consents, 
and  to  have  the  rights  conferred  upon  it  by  the  consents  protected 
or  secured  for  the  future  by  injunctions  against  interference 
with  the  consents  by  word  or  act,  or  clouding  complainant^s  title 
or  right  under  them.     The  claim  to  this  relief  is  based  upon  the 
contention  that  the  consents  of  the  defendants  were  given  for  or 
are  based  on  valuable  consideration,  that  they  are  rights  in  the 
nature  of  or  analogous  to  easements,   and  are  property  rights 
tQ  the  recognition  and  protection  of  which  complainant  is  entitled, 
and  that  the  only  adequate  method  of  protecting  complainant's 
rights  in  the  consents  is  in  equity  and  by  injimction  against  in- 
terference with  them.     The  defendants,  on  the  other  hand,  claim 
that  the  consents  were  not  based  upon  consideration,  but  were 
voluntary,  that  they  confer  no  property  rights,  that  the  consents 
are  revocable  at  any  time  before  they  have  been  filed  with  the 
borough  clerk,   and  that,  the  application  for  which  they  were 
given  having  been  finally  disposed  of  by  the  resolution  of  the  coun- 
cil, the  consents  cannot  be  again  used  on  any  subsequent  applica- 
tion, and  have  no  longer  any  validity  whatever.     The  jurisdic- 
tion of  the  court  to  grant  any  relief  in  the  premises  is  also  denied. 
The  right  of  the  complainant  under  these  consents,  whatever  may 
be  its  scope  and  extent,  is  in  its  primary  character  a  right  legal 
rather  than  equitable,  and  the  character  and  nature  of  these 
rights  are,  therefore,  in  the  first  instance,  to  be  ascertained  by 
the  decisions  of  our  courts  of  law,  and  this  court  upon  this  ap- 
plication must  be  controlled  by  these  decisions. 
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The  owner  of  lands  abutting  on  the  public  street  has  no  such 
interest  or  right  in  the  lands  included  within  the  public  street 
as  to  make  his  consent  necessary  for  the  construction  and  operation 
of  a  street  railroad  upon  the  street     Roebling  v.  Passenger  By, 
Co,  (1896),  58  N.  J.  L.  666,  670,  34  Atl.  1090,  33  L.  R  A.  129. 
While  the  Legislature  may,  therefore,  authorize  the  construction 
without  the  consent  of  the  abutting  owners  or  any  of  them,  it  may, 
however,  lawfully  require  such  consents,  and  the  requirement  that 
the  owners  of  a  majority  of  lineal  feet  in  frontage  shall  consent 
is  a  valid  exercise  of  legislative  power  in  relation  to  such  con- 
sents.    This  privilege  or  right  of  the  abutting  owner  to  consent 
is  derived  altogether  from  the  statute,  and  its  nature,  scope,  and 
extent  depends  altogether  upon  the  statute  which  confers  it.    Under 
the  Traction  Act  the  consents  are  given  effect  and  are  operative 
only  in  connection  with  the  authority  delegated  to  the  municipal 
authorities  to  grant  permission  to  construct  the  road,  and  on  the 
face  of  the  statute  the  requirement  of  the  consents  is  purely  a 
limitation  or  provision  on  the  authority  of  the  municipal  body 
to  grant  the  franchise ;  and  it  is  a  limitation  or  proviso  affecting 
only  the  power  of  the  council  on  the  final  grant  or  passage  of 
the  ordinance,  for  the  consents  (which  are  required  to  be  filed) 
may  be  filed  on  the  final  passage  of  the  grant.     State  {Hut chin- 
son.  Pros.)  v.  Belmar  (Sup.  1898),  39  Atl.  643,  645.     Being, 
however,  documents  which  are  to  be  used  in  connection  with  the 
application,  they  may  be  filed  with  the  application  or  at  any  time 
after,  and  when  thus  filed  the  right  of  the  street  railroad  com- 
pany to  the  statutory  operation  of  the  consents  filed  becomes, 
for  the  purpose  of  the  pending  application,  effective  as  to  the 
abutting  lands  included  within  the  consents  filed,   so  that  no 
subsequent  alienation  of  the  lands  or  withdrawal  of  the  consent 
can  operate  to  affect  the  consent  given.     Currie  v.  Atlantic  City 
(1901),  66  K  J.  L.  140,  146,  147,  48  Atl.  615,  66  N.  J.  L.  671, 
50  Atl.  504. 

The  decision  upon  writ  of  error  in  this  case  leaves  the  question 
of  the  right  of  such  withdrawal  open  for  future  decision  by  the 
Court  of  Errors,  but  the  opinion  of  the  Supreme  Court  that  no 
withdrawal  of  consent  could  be  made  after  a  sufficient  number  had 
teen  filed  to  give  the  council  jurisdiction  was  not  expressly  ques- 
tioned or  doubted,  and  for  the  purposes  of  this  application  in 
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equity,  to  assist  in  the  protection  of  a  legal  right^  the  decision  of 
the  Supreme  Oourt  must  be  taken  as  settling  the  question  of  the 
present  status  of  the  legal  right.     The  decision  of  the  Court  of 
Errors  and  Appeals  in  the  Ourrie  case  also  holds  (page  674,  66 
N.  J.  L.,  and  page  506,  50  Atl.)  that  after  the  council  had  acted 
on  one  application  of  the  company  under  the  statute,  either  by  the 
passage  of  an  ordinance  granting  the  permission  (after  consents 
filed)  or  by  resolution  denying  it,  the  statutory  authority  of  the 
council  on  the  pending  application  is  exhausted,  and  the  council 
becomes  thereafter  functus  officio,  so  far  as  regards  the  subj«^- 
matter  of  the  application.     In  the  present  case,  the  resolution  de- 
nying the  application  of  complainant  to  construct  its  road  hav- 
ing been  passed  by  the  council  subsequent  to  the  filing  of  the 
bill,  there  is  now  no  application  pending  relative  to  which  the 
consents  in  question  can  be  held  to  apply.     The  only  basis,  there- 
fore, upon  which  the  complainant's  bill  can  now  be  rested,  is 
that  the  consents  give  to  it  such  rights  against  the  persons  who 
have  given  them    as   to   entitle   it   to   a   declaration   or    decree 
preventing    threatened    interference    with    the    right    conferred 
by  the  consents.      Complainant  claims  that,  the  consents  hav- 
ing been  granted  upon   consideration,   they  are  in  the  nature 
of   property    rights   or   easements.      The    decision    of   the    Su- 
preme Oourt  in  Military  Academy  v.  North  Jersey  Street  By, 
Co.  (1900),  65  N.  J.  L.  328,  47  Atl.  890,  establishes  that  the 
abutting  owner,  who  is  such  at  the  time  of  consent,  has  such  an 
interest  as  entitles  him  to  dispose  of  his  consent  for  a  consider- 
ation ;  but  this  interest  is,  in  my  judgment,  a  personal  interest  only 
in  the  matter  of  application  pending  or  to  be  brought  before  the 
municipal  council.     For  his  consent  to  such  application  he  may 
lawfully  require  compensation,  and  if  his  consent  is  received  and 
acted  on  (without  withdrawal),  as  in  the  Military  Academy  case, 
he  would  be  entitled  to  recover  the  promised  consideration.     But 
the  manifest  object  of  the  provision  allowing  consents  was  not  to 
give  to  every  abutting  owner,  as  such,  a  right  to  consent  for  all 
future  owners  of  the  land  to  any  future  application,  but  to  require 
the  consent  of  those  who  were  owners  of  the  land  at  the  time  of  the 
application  to  be  acted  on.     Any  other  view  of  the  nature  of  the 
consent  would,  under  color  of  this  statutory  consent,  confer  upon 
an  abutting  owner  a  transferable  property  right  in  the  street,  which 
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has  always  been  denied  to  them.  There  is  not,  therefore,  and  there 
cannot  be,  under  our  decisions,  any  right  to  consent,  which  is  a 
general  property  right  or  easement  attached  to  the  ownership  of 
the  property,  and  the  only  right  which  complainant  can  enforce 
under  such  consents  must  be  the  statutory  right  which  arises  only 
in  connection  with  some  application  or  proposed  application  to 
the  council  for  constructing  its  road. 

No  application  is  now  pending,  and  none  may  be  hereafter 
made.  No  declaration  should,  therefore,  be  now  made  as  to  the 
right  of  withdrawal  or  the  effect  of  the  previous  withdrawal.  If 
on  any  subsequent  application  the  defendants  still  remain  the 
owners  of  the  property  in  question,  and  the  complainant  file  the 
consents  in  question,  the  question  of  their  effect,  and  of  the  juris- 
diction of  this  court  to  protect  the  consents  and  effectuate  their 
purpose  by  injunction  or  otherwise,  may  be  considered;  but,  ac- 
cording to  my  present  views,  an  application  pending  before  the 
council  and  the  filing  of  the  consents  are,  under  the  statute,  neces- 
sary preliminaries  to  the  creation  in  the  complainant  of  the  statu- 
tory legal  right  which  the  court  is  asked  to  protect  by  its  injunction 
or  decree. 

The  bill,  therefore,  must  be  dismissed. 


West  Jersey  &  8.  R.  Co.  v.  Atlantic  City  &  S.  Traction  Co.  et  al. 
(New  JeTBey  —  Court  of  Chancery.) 

1.  Stbeet  Rah^wat  Cbossino  Steai£  RAnjiOAD;!  Jurisdiction. —  Jurisdiction 

to  determine  how  conflicting  easements  of  way  across  the  same  place 
shall  be  occupied  and  used  by  two  or  more  holders  of  such  easements  is 
vested  in  the  Court  of  Chancery. 

2.  6amx. —  That  jurisdiction  is  one  of  the  inherent  equitable  powers  of  the 

Court  of  Chancery,  which  is  incapable  of  exercise  by  any  other  forum, 
and  is  protected  by  article  6,  section  1,  of  the  Constitution  of  this  State. 

As  to  rights  of  street  railways  crossing  other  railroads,  see  monographic 
note,  1  St.  Ry.  Rep.  140.  See  also  Oneonta,  C.  &  R.  S.  Ry.  Co.  t?.  Cooperstown, 
1  St.  Ry.  Rep.  697,  86  App.  Div.  (N.  Y.)  284,  83  N.  Y.  Supp.  307;  Boston 
&  M.  R.  Co.  V.  Saco  Valley  Elec.  R.  Co.,  2  St.  Ry.  Rep.  376,  (Me.)  56  Atl. 
202.    See  Nellis  Street  Surface  Railroads,  pp.  186-192. 
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3.  Same. —  It  is  unaffected  by  any  legislatiye  franchise  granting  to  a  cor- 

poration an  easement  of  way,  or  by  a  legislative  charter  which  empowers 
a  municipality  to  regulate  streets  and  railroad  crossings  within  its 
bounds. 

4.  Same. —  Where  a  newly  organized  company  is  authorized  to  lay  its  rail- 

road tracks  at  grade  across  the  existing  tracks  of  another  railroad,  and 
the  construction  proposed  inyolves  only  such  a  crossing,  the  new  eom- 
pany  should  pay  the  expenses  incident  to  the  safe  construction  of  its 
tracks  across  those  of  the  senior  company. 
(Syllabus  by  the  court.) 

Bnx  of  complainant  to  determine  rights  as  to  conflicting  easements.     Decided 
January  8,  1904.    Reported  (N.  J.  Eq.)  66  Atl.  590. 

J.  H.  Oaskill,  for  complainant 

E.  H.  Chandler  and  W.  H.  Sponsler,  for  defendant  Atlantie 
Oity  &  Suburban  Traction  Co. 

Harry  Woatton,  for  defendant  Atlantic  City. 

Oral  opinion  by  Grey,  V.  C. 

The  questions  argued  in  this  cause,  so  far  as  they  are  affected 
by  previous  decisions,  present  points  of  law  with  which  I  am  some- 
what familiar.  I  have  also  had  an  opportunity  during  the  argu- 
ment to  examine  most  of  the  cases  cited  by  counsel.  It  is  desirable 
that  this  case  be  speedily  decided,  as  the  defendant  oompan/s 
building  of  its  railroad  awaits  its  determination.  The  essential 
questions  discussed  are  controlled  by  established  principles,  and 
can  as  well  be  decided  now  as  upon  further  consideration. 

The  bill  is  filed  by  the  West  Jersey  &  Seashore  Railroad  Com- 
pany, alleging  that  the  tracks  of  its  Chelsea  branch  cross  Florida 
avenue,  in  Atlantic  City,  at  grade;  that  the  defendant  the  At- 
lantic City  &  Suburban  Traction  Company,  an  electric  trolley 
company,  has  a  right  of  crossing  at  the  same  place,  and  is  about 
to  construct  its  crossing  there,  also  at  grade;  that  the  Atlantic 
Coast  Construction  Company  is  engaged  in  building  the  trolley 
road  and  crossing,  and  claims  a  right,  therefore,  to  the  temporary 
occupation  of  the  locus  m  quo  under  its  contract;  that  the  Pleas- 
antville  &  Atlantic  Turnpike  Company,  or  plankroad  company, 
is  a  turnpike  company  also  having  a  right  to  occupy  Florida  avenue 
at  the  same  place,  with  the  right  to  collect  tolls,  etc ;  and  that  the 
city  of  Atlantic  City,  within  whose  bounds  this  particular  crossing 
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at  Florida  avenue  lies,  has,  under  its  charter,  the  right  to  r^ulate 
the  use  of  the  city  streets  and  all  crossings.  All  these  parties 
have  been  made  defendants  and  brought  into  court  in  this  suit  by 
the  complainant,  the  bill  of  complaint  stating  the  claim  of  each 
defendant  at  the  crossing  in  question. 

The  bill  shows  that  the  city  of  Atlantic  City  has  by  ordinance 
acted  on  the  question  of  the  crossing  of  the  steam  railroad  tracks 
by  the  trolley  company's  tracks,  by  authorizing  the  trolley  com- 
pany to  cross  the  steam  railroad  tracks  at  grade,  with  no  other 
precautions  against  danger  of  collision  between  the  trains  or 
cars  of  the  two  companies  than  a  direction  that  the  approaching 
trolley  car  shall  be  stopped,  and  the  conductor  go  ahead  $nd  signal 
to  the  motorman  when  the  trolley  car  may  safely  cross.  This 
method,  the  complainant  insists,  is  dangerous  at  this  crossing, 
because  of  the  great  quantity  of  railroad  and  highway  and  in- 
tended trolley  travel  at  the  place  in  question,  and  it  asks  that  the 
troUey  company  be  restrained  from  constructing  its  crossing  of 
the  steam  railroad  tracks,  the  right  to  build  which  is  admitted, 
xmless  they  build  an  overhead  crossing,  or,  if  that  be  not  prac- 
ticable, and  the  crossing  be  constructed  at  grade,  that  the  defend- 
ant company  may  be  required  to  install  an  interlocking  system 
of  signals,  with  provision  for  the  derailing  of  cars  on  one.  or  the 
other  set  of  tracks  before  reaching  the  crossing,  or  may  be  re- 
quired to  arrange  its  crossing  in  such  manner  as  the  court  may, 
under  all  the  circumstances  of  the  case,  deemi  to  be  safe  and 
proper ;  invoking  the  jurisdiction  of  this  court  to  prescribe  a  mode 
in  which  the  right  to  cross  at  grade  shall  be  exercised.  So  far 
as  an  overhead  crossing  is  concerned,  the  complainant  has  not 
attempted,  either  by  proof  or  argument,  to  claim  that  the  circum- 
stances of  this  case  justify  a  decree  that  such  a  crossing  should 
be  required  at  the  locus  in  quo. 

The  defendant  Atlantic  City  and  the  other  defendants,  the  con- 
struction company  and  the  turnpike  company,  are  here  by  simple. 
appearanrv5,  making  no  active  defense. 

The  Atlantic  City  &  Suburban  Traction  Company  makes  a  most 
^ergetic  defense,  which  stands  practically  upon  two  points :  Hrst, 
that  this  court  has  no  jurisdiction  to  hear  and  determine  the 
questions  submitted  by  the  bill  (the  locus  in  quo  being  conceded 
to  be  within  the  municipality  of  Atlantic  City),  because  the  de- 
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fendant  the  Atlantic  City  &  Suburban  Traction  Company  has 
obtained  a  franchise  from  the  State  which  authorizes  it  ta  cross  the 
complainant's  tracks  at  grade,  and  the  city  of  Atlantic  City  luwy 
by  its  charter,  power  to  regulate  grade  crossings  within  that  city, 
and,  that  city  having  by  its  ordinance  prescribed  a  mode  of  cross- 
ing, that  mode,  even  if  it  tends  to  injure  or  impair  the  enjoyment 
of  the  easements  of  other  parties  at  the  same  place,  is  ccmclusive. 
and  this  court  has  no  jurisdiction  to  alter  or  change  the  mode  pre- 
scribed by  the  city  authorities.  Shortly  stated,  the  defendant 
contends  that  the  legislative  grants  of  power  to  the  traction  cook 
pany  and  to  Atlantic  City,  and  the  action  taken  under  those 
grants,  have  conclusively  settled  the  rights  of  the  parties  at  the 
crossing  in  question,  so  that  this  court  has  no  jurisdiction  in  the 
matter.  That  is  the  first  and  most  strenuously  argued  point, 
largely  because  in  the  course  of  the  testimony  the  other  point,  as 
to  what  plan  for  protection  ought  to  be  ordered,  has  been,  by  the 
very  efficient  exposition  of  the  best  and  most  scientific  mode  of 
crossing,  pretty  nearly  agreed  to,  though  not  finally  settled,  by 
the  evidence  here  produced,  and  by  the  concessions  of  the  parties, 
each  to  the  other. 

Upon  the  question  of  jurisdiction,  it  being  shown  that  two  or 
more  railroad  companies,  or  a  railroad  company  and  a  turnpike 
company,  or  a  railroad  company  and  electric  road,  or  a  railroad 
company  and  the  general  public  using  the  public  highway,  or  all 
of  them,  have  easements  of  way  over  the  same  place,  usable  by 
each  according  to  its  grant  and  its  necessary  implications,  and 
that  at  the  crossing  in  that  spot  there  is  danger  of  obstruction  or 
impairment  of  the  easement  of  one  by  the  manner  in  which  an- 
other uses  or  proposes  to  use  its  easement,  or  danger  to  the  travel- 
ing public,  there  seems  to  me  no  doubt  that  the  Court  of  Chancery 
has  jurisdiction,  when  invoked  by  any  person  interested  in  any  of 
the  easements  which  each  may  have  a  right  there  to  enjoy,  so  to 
regulate  the  manner  in  which  the  parties  shall  use  their  several 
easements  that  each  of  them,  and  also  the  public,  may  be  saved 
from  the  threatened  interference  or  danger.  It  is  of  no  signifi- 
cance to  say  that  the  defendant  has  a  legislative  grant  authorizing 
it  to  cross  at  grade,  or  that  the  city  of  Atlantic  Ci^,  under  its 
right  to  regulate  grade  crossings,  has  prescribed  a  mode.  The 
grant  of  the  franchise  from  the  L^slature,  and  the  fixing  of  the 
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mode  of  its  enjoyment  by  the  municipality^  are  essential  incidents 
necessary  to  the  existence  of  the  defendant  company's  right ;  but 
they  do  not  take  away  from  the  senior  company^  occupying  the 
same  place,  its  previously  granted  easement  of  way.  When  it 
appears  that  the  new  company's  grant,  as  proposed  to  be  used, 
threatens  the  impairment  of  the  easement  of  the  senior  corpora- 
tion at  the  same  place,  there  must  be  some  forum  where  this  ques- 
tion can  be  judicially  heard  and  determined.  The  application  is 
a  seeking  to  enforce  the  equitable  maxim  that  every  man  shall  so 
use  his  own  as  to  do  the  least  possible  injury  to  his  neighbor.  The 
control  of  the  manner  in  which  conflicting  easements  may  be  en- 
joyed does  not  take  away  the  rights  of  any  of  the  companies  hold- 
ing the  easements.  It  only  judicially  ascertains  how  each  shall  so 
use  its  own,  that  its  use  shall  be  the  least  disadvantage  to  the 
other.  In  the  very  nature  of  the  case,  the  only  forum  in  which 
relief  can  be  sought  must  be  a  court  of  equity.  No  other  has  the 
remedies  of  injunction  and  receiver,  which  are  necessary  to  the  en- 
forcement of  the  decree  fixing  the  rights  of  the  several  parties. 

The  jurisdiction  which  is  invoked  is  one  which,  in  my  judg- 
ment, is  inherent  in  this  court,  and  protected  by  the  Constitution 
of  this  State.  It  existed  as  one  of  the  general  equitable  powers 
of  this  court  at  the  time  the  Constitution  of  1844  was  adopted, 
and  is  protected  by  the  declaration  of  the  Constitution  (art.  6, 
§  1)  under  the  head  of  "Judiciary,"  which  provides  that  "the 
judicial  power  shall  be  vested  in  a  court  of  errors  and  appeals  in 
the  last  resort  in  all  causes  as  heretofore,  a  court  for  the  trial  of 
impeachments,  a  court  of  chancery,  a  prerogative  court,  a  su- 
preme court,"  etc.  There  is  in  the  Constitution  no  other  ascertain- 
ment of  the  jurisdiction  of  this  court  than  the  declaration  that 
its  judicial  power  shall  be  vested  "  as  heretofore."  So  that  whatr 
ever  jurisdiction  the  Court  of  Chancery  had  at  and  previous  to  the 
time  of  the  adoption  of  the  Constitution  in  1844  it  has  now. 

Ifo  legislation,  whatever  its  form,  can  either  directly  or  indi- 
rectly lessen  or  take  away  the  constitutional  powers  of  the  Court 
of  Chancery.  Therefore  all  these  enactments  which  have  been  ap- 
pealed to,  granting  rights  of  incorporation  or  powers  to  munici- 
palities to  regulate  streets  and  crossings,  whether  within  or  with- 
out a  city,  make  no  difference.  They  cannot  take  away  the  in- 
46 
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herent  constitutioiial  jurisdiction  of  the  Court  of  Chancery,  in 
caseB  where  all  these  functions  have  been  exercised,  resulting  in 
the  existence  of  conflicting  easements,  to  hear  the  parties,  and 
determine  how  each  shall  enjoy  his  right  as  against  the 
others  having  easements  in  the  same  place.  That  is  my  under- 
standing of  the  declaration  of  the  jurisdiction  of  this 
court  made  by  Chief  Justice  Beasley,  sitting  for  the  ChanoellcH', 
in  the  case  of  Del.,  Lack,  &  Western  R.  Co.  v.  Erie  R.  Co.,  21 
N.  J.  Eq.  304,  approved  by  the  Court  of  Appeals  in  Nat.  Docks 
V.  Central  R.  Co.,  33  N.  J.  Eq.  767 ;  National  Docks  v.  United 
Cos.,  53  N.  J.  L.  224,  21  Atl.  570,  and  in  the  case  of  Palmyra 
V.  Pennsylvania  R.  Co.,  62  N.  J.  Eq.  616,  617,  50  AtL 
369,  which  was  unanimously  affirmed  on  appeal  (63  N.  J. 
Eq.  799,  62  Atl.  1132).  There  is  in  those  opinions  no  reference 
to  the  constitutional  relation  of  this  element  of  chancery  juris- 
diction, but  there  can,  I  think,  be  no  doubt  that  the  power  to  adjust 
and  arrange  the  enjoyment  of  conflicting  easements  is  within  the 
original  equitable  powers  of  a  court  of  equity. 

The  case  now  presented  for  consideration  has  some  elements  of 
novelty,  in  that  it  asks  this  court  to  prescribe  a  mode  in  which  a 
traction  company  shall  arrange  and  hereafter  manage  its  cross- 
ing of  a  steam  railroad  company's  tracks.  In  the  leading  case 
before  Chief  Justice  Beasley,  the  dispute  was  between  two  rail- 
road companies,  concerning  the  use  of  the  same  tunnel.  He  al- 
lowed an  injunction  compelling  an  adjustment  of  the  dispute; 
intimating  that,  if  necessary,  a  receiver  might  be  appointed  to 
carry  the  court's  decree  into  effect.  The  judgments  in  the  cases 
of  Nat.  Docks  v.  Central  R.  Co.,  33  K  J.  Eq.  767,  and  Nat. 
Docks  V.  United  Cos.,  52  N.  J.  L.  224,  21  Atl.  570,  present 
different  groimds  of  dispute;  but  each  involved  the  basic  prin- 
ciple of  a  conflict  between  parties  having  easements  of  way  at 
the  same  place,  regarding  the  occupation  or  use  of  their  rights. 
There  is  no  substantial  difference,  as  to  the  equitable  jurisdic- 
tion, whether  the  contention  between  the  parties  arises  for  one 
reason  or  another.  It  is  enough  if  there  is  a  dispute  touching 
the  occupation  or  use  of  easements  at  the  same  place.  The  juris- 
diction of  this  court  is,  I  think,  beyond  challenge.  It  only  re- 
mains to  examine  the  proofs  to  ascertain  how  the  respective 
rights  of  the  parties  at  the  locus  in  quo  may  equitably  be  adjusted. 
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At  this  Florida  avenue  crossing,  the  public  highway,  the  steam 
railroad  tracks,  and  the  traction  company's  tracks  will  each  cross 
the  other  at  grade.  The  steam  railroad  at  this  place  has  double 
tracks.  One  track  is  a  branch  extending  down  to  Chelsea  from 
its  main  line,  and  the  other  track  which  runs  alongside  is  used 
occasionally  as  a  double-passage  track,  and  usually  as  a  storage 
track.  The  proof  is  that  the  use  of  these  tracks  varies  greatly  at 
different  seasons  of  the  year;  that  the  locality  which  they  serve  is 
a  part  of  Atlantic  City,  which  is  growing  with  rapidity,  and  con- 
stantly calling  for  more  extended  railroad  service.  It  is  here 
shown  that  the  complainant  company,  in  addition  to  the  continued 
present  use  of  its  tracks  for  steam  railroad  purposes,  intends  very 
shortly  to  put  trolley  cars  on  the  same  tracks,  and  propel  them  by 
electricity.  This  will  largely  increase  the  passenger  service  on  the 
steam  railroad  tracks  over  this  crossing.  The  Atlantic  City  & 
Suburban  Traction  Company  proposes  to  build  its  tracks  at  grade 
along  the  middle  of  Florida  avenue  —  a  public  highway  —  across 
these  steam  railroad  tracks,  with  no  other  precautionary  arrange- 
ments than  are  required  by  the  Atlantic  City  ordinance,  which 
simply  provides,  as  stated,  for  the  stoppage  of  the  electric  trolley 
car  as  it  approaches  the  railroad  tracks  until  the  conductor  shall 
have  run  ahead,  seen  that  there  is  no  danger,  and  signaled  to  the 
car  to  come  on.  The  motorman  then  starts  the  trolley  car,  and 
in  that  way  it  crosses  the  railroad  tracks.  That  is  all  the  pro- 
tection that  is  afforded  either  to  the  steam  railroad  trains,  to  the 
trolley  cars,  or  to  the  general  public  traveling  the  highway,  all 
of  whom  cross  at  the  same  place.  The  proof  is,  and  the  indications 
all  through  the  case  are,  that  this  Atlantic  City  &  Suburban  Com- 
pany is  a  corporation  which  has  a  purpose  and  expectation  of  doing 
a  large  business  in  carrying  passengers  over  its  lines.  Atlantic 
City  is  a  place  of  phenomenal  transient  travel.  The  number  of 
people  annually  carried  to  and  from  Atlantic  City  is  miany  times 
its  own  population.  Its  greatest  population  in  the  summer  season 
is  probably  ten  times  its  smallest  in  the  early  winter.  Both  the 
increase  and  the  decrease  of  this  population  are  now  carried  by 
the  complainant  and  another  competing  railroad  company  con- 
necting Atlantic  City  with  Philadelphia.  That  means  an  enor- 
mous amount  of  travel.  The  Atlantic  City  &  Suburban  Company 
is  the  first  traction  company  to  enter  the  city.     It  is  obviously 
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seeking  to  carry  a  share  of  this  great  number  of  travelera  to  and 
from  Atlantic  Oi^^  and  will  be  obliged  to  compete  with  the  steam 
roads,  which  have  double  tracks,  and  run  to  Atlantic  City  from 
Philadelphia  in  from  fifty-five  to  sixty  minutes.  It  is,  I  think, 
quite  plain  that,  in  order  to  do  anything  at  all  in  the  way  of 
competition  for  such  travel,  the  Atlantic  Gity  &  Suburban  Com- 
pany will  have  to  use  first-class  trolley  cars  (probably  in  couples), 
and  of  large  size,  well  equipped  and  fitted,  and,  in  all  likelihood, 
filled  to  the  utmost  extent  with  passengers,  and  will  have  to  run 
such  cars  frequently  and  with  great  speed.  The  result  now 
plainly  indicated  will  be  that  this  defendant  company's  cars  at  the 
particular  place  in  question  must  cross  the  steam  railroad  tincb 
under  circumstances  which  will  necessarily  be  extremely  danger- 
ous both  to  those  traveling  in  the  trolley  cars,  to  the  passengers 
on  the  steam  railroad  company,  and  also  to  travelers  in  ordinaiy 
vehicles,  wagons,  automobiles,  and  the  like,  passing  over  the  public 
highway.  All  of  them  are  involved  in  the  dangers  of  this  crossing. 
The  ordinance  provision  for  safety  protection  seems  to  be  quite 
inadequate,  and  to  subject  all  the  parties  to  liability  to  injiiiy 
from  collisions  which  may  occur  because  of  the  frequent  passage 
of  these  many  different  vehicles,  with  such  variant  motive  powers, 
over  the  same  crossing  at  grade. 

The  complainant  company  suggests  the  adoption,  for  greater 
safety,  of  a  self-acting  interlocking  and  derailing  switch  system, 
by  which  the  tracks  of  the  steam  railroad  or  of  the  trolley  com- 
pany —  one  or  the  other  —  shall  always  be  broken,  so  ^hat  a 
train  or  car  passing  on  the  one  road  would  be  derailed,  when  there 
is  an  indication  of  safety  to  the  other.  This  is  the  plan  used 
where  main  line  tracks  of  steam  railroads  cross.  It  involves  veiy 
expensive  apparatus,  and  the  constant  attendance  of  a  switchman. 
As  originally  proposed,  it  would  cost,  capitalizing  the  annual 
wages  of  the  switchman,  about  $37,000.  The  defendants  have 
submitted  several  plans  for  the  protection  of  the  crossing.  None 
of  them  require  the  presence  of  a  switchman,  but  all  of  them  pro- 
vide that  the  trolley  tracks  shall,  at  a  proper  distance  from  the 
crossing,  be  broken  until  the  conductor  or  motorman  shall  sp 
from  the  approaching  trolley  car  and  turn  a  lever,  which  will  ^7 
the  same  motion,  restore  the  trolley  car  tracks  until  the  trolley  car 
crosses,  and  give  one  or  more  danger  signals  on  the  steam  railroau 
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bracks.  The  plan  suggested  by  Mr.  Lane,  one  of  the  defendant's 
c>xperts,  who  brought  with  him  working  drawings,  appears  to  me 
t:o  afford  all  necessary  protection  and  warning,  and  to  be  so  adjust^ 
able  to  varying  circumstances  that  it  will  meet  and  relieve  against 
all  the  elements  of  inconvenience  and  danger  at  the  crossing  in 
question.  This  plan  may  have  either  one  signal  of  warning  to  the 
steam  railroad,  or  both  a  "  home "  and  a  "  distant "  signal,  if 
desired.  If  electric  cars  be  put  on  the  present  steam  railroad 
tracks,  this  plan  can  be  adjusted  to  meet  the  proposed  change.  Its 
expense  will  be  about  $1,800.  My  impressions  of  the  whole  situa- 
tion at  this  crossing  favor  the  adoption  of  Mr.  Lane's  plan,  as  at 
once  the  most  feasible,  efficient,  and  economical  to  accomplish  the 
object  in  view.  The  complainant  requests  a  modification  of  Mr. 
Liane's  plan,  by  which  semaphore  instead  of  disc  signals  may  be 
put  up,  and  both  "  home "  and  "  distant "  signals  be  provided 
on  the  steam  railroad,  and  that  a  pipe  shall  be  used,  rather 
than  a  wire  or  chain,  to  work  the  derailment  and  restora- 
tion of  the  track.  These  suggestions  appear  to  be  reason- 
able changes,  tending,  without  great  additional  expense, 
more  effectually  to  accomplish  the  object  sought  The  parties 
appear  to  be  able  to  confer  with  each  other  in  a  very  proper 
spirit.  It  is  for  their  mutual  advantage  that  the  details  of  the 
plan  finally  ordered  shall  be  arranged  by  conference  of  their  ex- 
perts. I  will  advise  a  decree  as  above  indicated  —  that  Mr. 
Lane's  plan,  with  the  above-named  changes,  shall  be  adopted.  I 
will,  however,  delay  signing  any  decree  for  a  few  days,  until  the 
parties  have  an  opportunity,  if  they  choose  to  use  it,  to  confer 
together  and  perfect  such  an  arrangement  under  Mr.  Lane's  plan 
as  they  may  agree  upon.  The  decree  may  prescribe  the  plan  so 
settled.  This  without  prejudice  to  the  right  of  either  party  to 
take  an  appeal  from  the  decree  so  framed. 

The  expense  of  this  plan  of  crossing  should,  in  my  judgment, 
be  borne  by  the  traction  company.  That  may  be  a  ground  upon 
which  that  company  may  desire  to  appeal  from  the  order  here 
made,  and  that  right  shall  not  be  imperiled  by  its  assent  to  the 
precise  formulation  of  the  plan  in  the  decree. 

The  steam  railroad  company  was  given  the  right  to  put  its  rail- 
road at  this  crossing  of  the  highway,  and  has  built  and  completed 
its  tracks,  and  is  now  in  possession.     The  traction  company  has 
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since  been  given  a  crossing  at  the  same  place.  While  it  is  true 
that  the  traction  company,  with  respect  to  the  owner  of  die  fee,  is 
enjoying  one  of  the  modes  of  using  the  public  right  of  way  over 
the  land  for  which  the  highway  was  originally  taken  {Hindiman 
V.  Paterson  Horse  R.  Co.,  17  JT.  J.  Eq.  75,  86  Am.  Dec.  252),  yet 
it  is  equally  true  that  the  trolley  company  has  by  its  frandiiae 
acquired  for  itself  a  right  to  exclude  from  the  habitual  use  of  its 
tracks  all  those  who  may  be  engaged  in  competitive  business 
(Citizens'  Coach  Co.  v.  Camden  Horse  B.  Co.,  33  N.  J.  Eq.  267, 
36  Am.  Rep.  542).  For  this  special  convenience  it  affords  the 
public  in  the  use  of  the  highway,  it  is  authorized  to  charge  its 
passengers  a  fee  for  using  its  cars.  The  construction  of  its  tracks 
and  the  safe  passage  of  its  cars  over  steam  railroad  tracks  in  its 
route  are  means  whereby  the  traction  company  acquires  this  privi- 
lege. There  seems  to  be  no  equitable  ground  which  requires  the 
senior  company,  presently  in  occupation,  to  pay  anything  to  enable 
the  junior  company  to  construct  its  own  crossing  in  such  a  manner 
that  it  shall  not  impair  rights  of  the  senior  company  already  vested 
and  in  enjoyment.  It  is  the  duty  of  the  junior  company  so  to 
build  its  tracks  over  the  senior  company's  rails  that  the  crossing 
may  be  safe.  The  junior  company  has  no  right  to  threaten  to 
build  them  in  a  dangerous  manner,  and  to  require,  as  a  condition 
of  its  change  to  safe  construction,  that  the  senior  company  shall 
pay  its  expenses  in  building  on  the  safer  plan. 

This  settlement  of  the  m'ode  in  which  the  defendant  company 
shall  cross  the  complainant's  tracks  does  not  involve  a  recon- 
struction of  the  whole  plan  of  the  crossing  in  question,  whereby 
the  steam  railroad  tracks  and  the  public  highway  will,  for  the 
better  advantage  of  the  parties  now  in  possession,  be  changed  from 
their  present  condition.  It  accomplishes  only  a  crossing  of  the 
steam  railroad  tracks  as  they  now  are  by  those  of  the  newcomer, 
the  traction  company.  The  latter  company  builds  solely  for  its 
own  advantage.  It  should,  I  think,  in  such  a  case,  pay  the  ex- 
penses of  the  safe  construction  of  its  tracks  across  those  of  the 
steam  railroad  now  on  the  spot. 

I  will  advise  a  decree  as  above  indicated.  I  will  hear  parties 
on  the  question  of  costs  when  the  decree  is  presented  for  signa- 
ture. 
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'Bork  V.  United  New  Jersey  R.  &  Canal  Co.  ei  ah 
(New  Jersey  —  Court  of  Errors  and  Appeals.) 

1.  Ejectment  against  Railroad  Affbopbiatino  Highwat.i — The  owner  of 

the  fee  of  land,  subject  to  an  easement  of  a  public  highway,  may  main- 
tain ejectment  against  an  intruder  who  wrongfully  appropriates  the 
same  to  a  purpose  wholly  foreign  to  the  easement,  but  his  recovery  of 
possession  will  be  subject  to  the  easement  in  question. 

2.  Wbongful  Appbofbiation  of  Stbeet  bt  Steam  Railboad. —  The  laying  of 

a  steam  railway  longitudinally  in  a  street,  unless  by  authority  of  a  legis- 
lative grant,  express  or  implied,  will  be  regarded  as  such  an  exclusive 
and  wrongful  appropriation  of  that  part  of  the  street  to  a  purpose 
foreign  to  the  easement  as  to  sustain  such  action  of  ejectment  by  the 
abutting  owner  against  the  company. 

Syllabus  by  the  court.) 

£bsob  by  defendants  from  judgments  for  plaintiffs.     Decided  February  29, 
1904.     Reported   (N.  J.  L.)   67  Atl.  412. 

/.  H.  OasJcillj  for  plaintiflfs  in  error. 

F.  D.  Reamer,  for  defendants  in  error. 

Opinion  by  Hendrickson,  J. 

This  writ  brings  up  for  review  a  judgment  of  the  Supreme 
Court  entered  upon  a  postea  from  the  Camden  circuit  The  action 
IB  ejectmfent,  and  was  brought  by  the  plaintiffs,  abutting  owners 

1.  As  to  steam  railroad  operating  in  the  streets  constituting  an  additional 
servitude  upon  the  property  of  abutting  owners,  see  monographic  note,  1  St. 
Ry.  Rep.  $13. 

Use  of  streets  by  steam  railroad. —  The  use  of  a  city  street  by  a  steam 
railroad  is  inconsistent  with  the  common  and  public  use  thereof,  and  is, 
therefore,  an  imposition  upon  the  soil  of  a  servitude  differing  from,  and  ad- 
ditional to,  that  of  a  proper  and  lawful  street  easement.  Grand  Rapids  & 
Ind.  R.  Go.  V.  Heisel,  38  Mich.  62. 

The  Legislature  may  authorize  the  concurrent  use  of  a  highway  by  a 
railroad  and  by  the  public  if  it  be  for  the  public  benefit.  Morris  &  E.  R.  Go. 
9.  Gity  of  Newark,  10  N.  J.  Eq.  352.  But  such  authority  must  be  given  by 
express  enactment,  or  if  it  rests  upon  implication  it  must  flow  necessarily 
oat  of  the  law  from  which  it  is  derived.    Hoboken  Land  &  Improvement  Go. 
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on  that  part  of  Front  street,  in  the  city  of  Camden,  between  Clinton 
street  and  Kaighns  avenue,  in  order  to  secure  the  removal  of  the 
track  and  roadbed  of  the  defendants,  laid  down  by  them  in  front 
of  plaintiflFs'  premises  for  steam  railway  purposes.  The  use  of 
the  track  was  limited  to  the  operation  of  freight  cars  thereon.  A 
verdict  for  the  plaintiflFs  of  six  cents  damages  was  directed  by  the 
learned  trial  judge.  A  request  of  the  defendants  for  an  instruo- 
tion  to  the  jury  that  no  recovery  could  be  had  for  the  premises 
described  in  the  declaration  was  refused.  To  these  rulings  ex- 
ceptions were  taken  by  the  defendants  and  sealed,  and  error  has 
been  duly  assigned  thereon. 

The  premises  embraced  in  the  suit  was  the  strip  of  land  between 
the  center  line  of  the  street  and  the  plaintiffs  property  line,  con- 
taining the  track  and  roadbed  of  the  defendants,  having  a  length 

V.  City  of  Hoboken,  36  N.  J.  L.  206;  City  of  Newark  r.  D.,  L.  &  W.  R.  Co, 
42  N.  J.  Eq.  196,  7  Atl.  123;  Stickle  r.  Morria  A  E.  R,  Co.,  19  N.  J.  Eq.  SM. 
A  statute  which  authorizes  a  railroad  to  construct  its  road  between  two 
given  cities  and  to  connect  with  any  other  roads  built  therein  does  not^  1^ 
necessary  implication,  authorize  the  company  to  construct  and  operate  its 
railroad  longitudinally  on  the  streets  of  such  cities.  Davis  v.  East  TeniL, 
V.  k  G.  Ry.  Co.,  87  Ga.  606,  13  S.  E.  667.  See  also  Chicago,  D.  A  V.  R.  Ca 
V.  City  of  Chicago,  121  111.  176,  11  N.  E.  907.  Compare  Cleveland  A  P.  R 
Co.  V,  Speer,  66  Pa.  St.  326,  94  Am.  Dec.  84;  Tenn.  A  A.  R  Co.  t?.  Adams,  3 
Head   (Tenn.),  696. 

Where  the  Legislature  has  authorized  l^e  construction  of  a  railroad  in  tht 
streets  of  a  city  a  private  individual  cannot  restrain  such  construction  unless 
it  be  shown  that  special  injury  is  thereby  threatened.  Peterson  r.  Navy 
Yard,  etc.,  Ry.  Co.,  6  Phila.  (Pa.)  199.  After  the  use  of  a  street  by  a 
railroad  is  authorized  as  provided  by  statute,  the  construction  of  such  rail- 
road cannot  be  enjoined  upon  the  ground  that  it  would  constitute  a  public 
nuisance.  Baxter  v,  Spuyten  Duyvil,  etc.,  R  Co.,  61  Barb.  (N.  Y.)  428; 
Black  V.  Philadelphia  A  R  R  Co.,  68  Pa.  St.  249. 

An  injunction  will  lie  upon  behalf  of  an  abutting  ovmer  to  prevent  tbe 
construction  and  maintenance  of  railroad  tracks  in  a  street  where  it  is 
shown  that  a  public  nuisance  is  thereby  created  and  such  ovnner  wiU  sailer 
special  damage  therefrom.  Kavanagfa  v.  Mobile  A  G.  R.  Co.,  78  Ga.  271,  2 
S.  E.  636;  Hyland  u.  Short  Route  Ry.  T.  Co.  (Ky.),  l\  S.  W.  79;  Schur^ 
meier  r.  St.  Paul  A  P.  R.  Co.,  10  Minn.  82,  83  Am.  Dec.  59;  Faust  r.  Pftas. 
Ry.  Co.,  3  Phila.  (Pa.)  164.  An  abutting  owner  on  a  city  street  may  enjoin 
the  construction  of  a  railway  in  the  street  as  a  public  nuisance,  where  it 
appears  that  such  railway  is  being  constructed  without  authority.  TIiobm 
r.  Inter-County  St.  Ry.  Co.,  167  Pa.  St.  120,  31  Atl.  476. 
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of  about  thirty-seven  feet  and  a  width  of  two  and  one-half  feet 
from  the  oenter  line,  subject  to  the  public  easement  to  and  over 
said  land. 

The  first  ground  urged  in  support  of  these  assignments  of  error 
is  that  ejectment  wiU  not  lie  to  recover  possession  of  a  portion  of 
a  public  street;  actual  possession  being  inconsistent  with  the  pub- 
lic easement,  and  constituting  a  nuisance,  which  would  render  the 
plaintiffs  liable  to  indictment     The  defendants  cite  as  authority 
for  this  doctrine  Cincinnati  v.  White,  6  Pet.  431,  8  L.  Ed.  452 ; 
Stiles  V.  Curtis,  4  Day,  328.     But  the  authority  of  the  former 
case  would  be  more  persuasive  if  the  point  here  referred  to  and 
tliere  discussed  had  been  necessary  to  the  decision.     For  it  will 
be  remembered  that  the  case  was  determined  against  the  plaintiff 
in  his  suit  to  recover  a  plot  of  ground  contained  in  what  was 
known  as  a  "  city  common,"  on  the  ground  that  it  had  been  dedi- 
cated to  public  use  by  a  previous  grantor  in  the  plaintiff's  chain  of 
title.     But  the  law  upon  the  subject  now  under  discussion  has  so 
long  been  settled  in  this  State  against  the  contention  of  the  de- 
fendants that  it  would  seem  to  be  now  too  late  to  question  it.     In 
1858  a  suit  of  ejectment  was  brought  by  the  owner  of  the  fee  in  a 
turnpike  road,  which  carried  with  it  the  public  easement  of  the 
highway,  against  a  defendant  who  was  the  tenant  of  a  tollhouse 
built  upon  part  of  the  highway.     Other  questions  were  involved, 
but  Chief  Justice  Green,  in  delivering  the  opinion  of  the  Supreme 
Court,  said :  "  It  is  admitted  that  ejectment  will  lie  by  the  owner 
of  the  soil  for  a  part  of  the  highway  illegally  appropriated  by  a 
third  party  to  his  own  use.     So  the  law  is  settled."     The  case 
•went  to  this  court  afterward,  and  there  was  a  reversal,  but  no 
opinion  was  filed.     No  question  was  raised,  however,  as  to  the 
propriety  of  the  forml  of  action,  and  the  ejectment  suit  prevailed. 
See  State  v.  Laverock,  34  N.  J.  L.  201;  Burnet  v.  Crane,  56 
N.    J.   L.   285,   28   Atl.   591,   44  Am.    St.   Eep.   395.     In  the 
latter  case  this  court  held  that  ejectment  was  an  appropriate  remedy 
for  the  owner  of  the  fee  figainst  one  who,  having  a  right  of  way  over 
the  locus  m  quo,  extended  his  fence  and  took  exclusive  possession 
thereof.     In  French  v.  Rohh,  67  K  J.  L.  260,  51  Afl.  609,  57 
L.  R.  A.  956,  91  Am.  St  Rep.  433,  the  abutting  owner  brought 
ejectment,  to  remove  an  electric  light  pole  in  the  public  street,  used 
for  private  lighting.     This  court  held  in  that  case  that  the  owner 
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of  the  soil  in  a  street  may  maintain  ejectment  against  any  pemn 
wrongfully  taking  or  claiming  exclusive  possession  of  the  same. 
This  doctrine  is  supported  by  the  great  weight  of  authority  ebe- 
where.  It  was  fully  sustained  in  the  early  English  case  of  Oood- 
title  V.  Alher,  1  Burrow,  143.  One  of  the  questions  was  whether 
an  ejectment  will  lie  by  the  owner  of  the  soil  for  land  which  is 
subject  to  passage  over  it  as  a  King's  highway,  and  the  opinion 
recited  that  1  Ro.  Abr.  392,  letter  "  b,"  pL  1,  2,  is  express  "  that 
the  King  has  nothing  but  the  passage  for  himself  and  his  pe(^le, 
but  the  freehold  and  all  the  profits  belong  to  the  owner  of  the 
soil.  *  *  *  "  Lord  Mansfield,  speaking  for  the  court,  said, 
among  other  things :  "  There  is  no  reason  why  the  owner  should 
not  have  a  right  to  aU  remedies  for  the  freehold,  subject  still, 
indeed,  to  the  servitude  or  easement."  The  l^al  writers  and  the 
judicial  decisions  are  found  to  be  generally  in  accord  with  the 
doctrine  here  stated.  In  Newell  Ejectment  (1892),  p.  31, 
the  rule  is  stated  thus :  ''  It  is  a  well-settled  rule  of  law  that  the 
owner  of  land  subject  to  an  easement,  servitude,  or  public  use 
may  recover  the  possession  of  land  in  an  action  of  ejectment  against 
a  person  wrongfully  appropriating  the  same  to  a  purpose  wholly 
foreign  to  the  easement  or  servitude.  The  rule  applies  to  the 
public  highways  and  the  like,  but  in  the  action  the  land  is  re- 
covered subject  to  the  easement  or  servitude.'^  The  rule  is  simi- 
larly stated  in  10  Am.  &  Eng.  Encyc  of  Law  (2d  ed.)  473,  and 
the  cases  in  support  of  the  doctrine  are  fully  collated  there  and  in 
17  Cent.  Dig.  1978. 

It  is  further  contended  by  the  plaintiffs  in  error  that,  granting 
the  doctrine  to  be  as  stated,  the  occupancy  of  the  street  in  this 
case  was  not  exclusive  or  inconsistent  with  the  public  use,  accord- 
ing to  the  meaning  of  the  rule ;  that  in  fact  the  space  betwe«i  the 
rails  was  planked  so  as  to  admit  the  use  of  the  highway  by  the 
public,  except  as  to  the  small  strip  in  the  center  of  the  street  when 
the  cars  were  actually  running.  But  the  answer  to  this  is  that 
such  a  use  is  an  additional  burden  to  the  highway,  and,  unless 
supported  by  legislative  authority,  it  does  wrongfully  appropriate 
a  portion  of  the  highway  to  a  purpose  foreign  to  the  easement.  In 
Burlington  v.  Pennsylvania  R.  Co.,  56  N.  J.  Eq.  259,  38  Atl.  849, 
affirmed  in  68  N.  J.  Eq.  547,  43  Atl.  700,  it  was  declared  that  a 
steam  railroad  laid  longitudinally  in  a  street  is  regarded  as  practi* 
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oally  an  exclusive  appropriation  of  that  part  of  the  street  which  it 
occupies  to  a  use  inconsistent  with  the  legitimate  use  of  the  street 
l>y  the  public.  And  in  Louisville  &  St.  L.  &  T.  By.  Co.  v.  Lieb- 
fried,  92  Ky.  407,  17  S.  W.  870,  it  was  held  that,  in  a  suit  by 
tlie  abutting  owner,  ejectment  would  lie  against  a  railroad  com- 
pany appropriating  the  same  to  its  permanent  use  without  legis- 
lative grant,  express  or  implied. 

It  is  not  contended  that  there  was  any  error  in  the  refusal  to 
admit  in  evidence  the  city  ordinance  empowering  the  defendants 
to  construct  and  operate  the  branch  railroad  in  question.  Such 
an  ordinance  would  not  be  admissible  in  the  absence  of  any 
legislative  grant,  or  support  the  ordinance. 

Under  the  evidence  the  plaintiff  was  entitled  to  a  direction  of 
the  verdict  in  his  favor,  and  hence  there  was  no  error  in  the 
rulings  of  the  trial  judge. 

The  same  result  is  reached  in  No.  20,  Oeorge  Baihacker  v. 
Same  Defendants,  and  in  No.  21,  Philip  Wilson  v.  Same;  the 
three  cases,  involving  the  same  questions,  having  been  argued 
together. 

The  judgment  in  each  of  these  cases  is  afiSrmed,  with  costs. 


Other  Cases  in  Supreme  Court  of  New  Jersey  Not  Beported  in 

Full. 

1.  Injubt  to  Passekoeb  Aliohtingi  fbom  Crowded  Gab  bt  Sudden  Stabtino 
OF  Cab  ;  CoNTBiBUTOBY  Negligence  a  Question  fob  Juby. —  In  the  case 
of  Paganini  v.  North  Jersey  St.  Ry.  Co.  (N.  J.  Sup.),  57  Atl.  128, 
it  appeared  that  the  plaintiff,  a  passenger  upon  a  crowded  trolley  car  of 
the  defendant,  desiring  to  alight  therefrom,  and  being  unable  to  com- 
municate with  the  conductor,  because  of  the  crowd,  reached  the  motor- 
man,  and  he,  in  response  to  the  request  of  the  plaintiff,  put  on  his  brake 
and  slowed  down  the  car,  whereupon  the  plaintiff,  while  the  car  was 
moving  slowly,  proceeded  to  step  through  the  gate,  which  was  open,  and 
down  upon  the  step,  awaiting  his  opportunity  to  alight,  when  by  a  sudden 
jerk  of  the  car  he  was  thrown  upon  the  ground,  one  foot  going  under  the 
wheel,  whereby  he  sustained  serious  injury.  At  the  trial,  these  facts 
appearing,  the  court  was  requested  to  direct  a  verdict  for  the  defendant 

1.  See  note  to  Champane  r.  La  Crosse  City  Ry.  Co.,  poat,  p.  988. 
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on  the  grounds  of  contributory  negligence,  which  request  waa  refused  hj 
the  trial  judge.  Upon  review  it  was  held  that  the  action  of  the  plaintiff 
did  not  constitute  negligence  per  ae,  and  whether  he  was  negligent  or  not 
was  a  question  for  the  jury,  and  that  there  was  no  error  in  the  ruling. 

2.  Collision  with  Hook  and  Ladder  Tbuck  at  Stbeet  Cbossino;  Right  op 

WAY ;  Evidence  as  to  Right  of  Wat  op  Fibe  Apparatus. —  In  the  ease 
of  Knox  V.  North  Jersey  St.  Ry.  Co.  (N.  J.  Ct.  of  Er.  &  Ap.),  57  AtL  4^, 
it  appeared  that  the  plaintiff  was  the  driver  of  a  hook  and  ladder  truck; 
that  while  driving  to  a  fire  a  collision  occurred  between  his  truck  and 
one  of  the  cars  of  the  defendant,  in  which  he  received  injuries.  Tht 
accident  occurred  at  a  street  intersection.  As  the  car  approached  the 
crossing  it  slowed  down  almost  to  a  stop  and  then  proceeded  over  the 
crossing  at  a  slightly  increased  speed.  The  truck  was  proceeding  along 
the  intersecting  street  at  a  moderate  speed.  The  car  reached  the  crossing 
before  the  truck.  The  plaintiff,  when  he  saw  the  car  was  proceeding  over 
the  point  of  intersection  of  the  two  streets,  endeavored  to  avoid  a  eoV 
lision  by  swinging  his  horses  to  the  right,  but,  on  account  of  the  length 
of  the  truck,  was  unable  to'  turn  sharply  enough  to  clear  the  car  and 
struck  it  at  the  rear  platform.  The  court  held  that  the  street  car  having 
reached  the  crossing  first  had  the  right  to  pass  over  first.  Thu  role  is 
a  part  of  the  common  law  and  applies  to  vehicles  of  every  character.  The 
right  of  way  of  fire  apparatus  must  exist  either  by  virtue  of  legislative 
enactment,  municipal  ordinance,  or  local  custom.  It  cannot  be  conferred 
by  judicial  decision.  Where  it  is  sought  to  raise  the  question  an  to  the 
existence  of  a  local  custom  evidence  as  to  such  custom  is  not  admissible 
unless  the  plaintiff  has  alleged  such  existence  in  his  declaration.  A 
judgment  directing  a  nonsuit  was  affirmed. 

3.  CoLusioN  with  Person  Leading  Horse  2  which  Had  Bboomb  Unmakais- 

ABLE  from  Fright;  Negligence  of  Motorman  in  Failing  to  Stop  Car.— 
In  the  case  of  Cameron  v,  Jersey  City,  Hoboken  &  Paterson  St.  Ry.  Ca 
(N.  J.  Ct.  of  Er.  &  App.),  67  Atl.  417,  the  plaintiff's  intestate  was  killed 
by  being  struck  by  a  car  of  the  defendant  while  has  was  leading  a  horse  is 
the  street,  which  horse  had  become  unmanageable  from  fright  of  the  car. 
The  car  was  moving  at  a  good  speed  —  some  of  the  witnesses  expressing 
it  as  a  **  high  or  terrific  rate  of  speed  " —  upon  the  street  where  the 
motorman  had  a  clear  view  ahead  of  him  for  several  hundred  feet.  There 
was  nothing  to  prevent  the  motorman  from  seeing  that  the  cause  of  the 
fright  of  the  horse  was  the  approaching  car.  It  was  held  that  the 
motorman  was  negligent  under  such  circumstances  in  not  putting  his 
car  under  such  control  as  to  be  able  to  stop  it,  and  to  take  all  neoessaiy 
precautions  to  that  end.  Under  the  evidence  the  jury  was  justified  in 
finding  that  the  motorman  was  not  exercising  the  ordinary  care  and 
prudence  which  was  required  of  him. 

2.  See  note  to  Lincoln  Traction  Co.  v.  Moore,  ante,  p.  642. 
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South  Buffalo  Railway  Co,  v.  Kirkover. 

(New  York  —  Court  of  Appeals.) 

XIminent  DoiCAiN;!  MEA.SUBE  OF  DAMAGES. —  Where  land  is  acquired  by  a 
railroad  company  without  the  consent  of  the  owner,  he  is  entitled  to 
recover  the  market  value  of  the  premises  actually  taken,  and  also  any 
damages  resulting  to  the  residue,  including  those  which  will  be  sus- 
tained by  reason  of  the  use  to  which  the  portion  taken  is  to  be  put  by 
the  company. 

Afpkal  by  plaintiff  from  an  order  of  the  Appellate  Division,  confirming  the 
report  of  commissioners  in  condemnation  proceedings.  Decided  October 
30,  1903.    Reported  176  N.  Y.  301,  68  N.  E.  366. 

This  is  a  proceeding  brought  by  the  railroad  company  under  the  Condemna- 
tion Law  to  acquire  for  its  corporate  purposes  nearly  eight  acres  of  land 
owned  by  the  defendants.  Commissioners  were  duly  appointed,  who  awarded 
the  sum  of  $10,500  for  the  land  actually  taken  and  the  sum  of  $41,500  as 
compensation  for  the  damages  "  to  the  remainder  of  the  parcel  of  land  owned  by 
said  defendants,  out  of  which  the  lands  and  premises  described  in  said  peti- 
tion and  order  are  taken,  *  *  •  caused  by  the  taking  of  the  land  de- 
scribed in  this  proceeding,  and  the  use  thereof  for  railroad  purposes  in  the 
manner  and  to  the  extent  shown  by  the  evidence  and  the  proceeding  afore- 
said." •  •  ♦  The  Special  Term  confirmed  this  report,  and  the  Appellate 
Division  affirmed  the  order  of  the  Special  Term  to  that  effect,  with  a  divided 
court.  From  the  order  entered  on  this  determination  the  present  appeal  is 
taken.  The  land  sought  to  be  acquired  in  this  proceeding  is  a  part  of  about 
sixty-nine  acres  of  vacant  land  situated  in  the  southerly  portion  of  the  city 
of  Buffalo. 

John  O.  Milhum  and  Frank  Rumsey,  for  appellant. 

Wilson  8.  Bissell  and  James  McC.  Mitchell,  for  respondents. 

Opinion  by  Baetlett,  J. 

The  single  question  of  law  presented  by  this  appeal  is  as  to  the 
rule  which  should  govern  the  commissioners  in  awarding  compen- 
sation for  damages  to  the  part  of  the  tract  of  land  not  taken.     The 

1.  As  to  right  of  street  railway  company  to  exercise  power  of  eminent 
domain,  see  note  to  Boyd  r.  Logansport  R.  &  N.  Tract.  Co.,  2  St.  Ry.  Rep. 
103,  (Ind.)  69  N.  E.  398.  As  to  damages  occasioned  by  acquisition  of  right 
of  way  of  street  railway  through  farm  lands,  see  Cooke  t?.  Boone  Sub.  Elec. 
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counsel  for  the  appellant  railroad  company  insists  that 
rule  as  to  damages,  in  addition  to  those  allowed  fo 
actually  taken,  may  be  thus  stated :  "  Compensation 
lowed  for  such  damages  to  the  residue  as  are  caused  bj 
ance  from  it  of  the  part  taken,  and  (according  to  8< 
cases)  in  estimating  such  damages  the  grade  or  eleva 
railroad  may  be  taken  into  account  as  an  element  of 
ance."  The  learned  Appellate  Division  in  its  opinion 
Supp.  613)  states  the  rule  to  be  that  the  owner  is 
recover  the  market  value  of  the  premises  actually  tak 
railroad  company,  and  also  any  damages  which  resu 
portion  of  his  premises  not  taken,  not  only  by  reason  of 
of  the  property  acquired  by  the  railroad  company,  I 
reason  of  the  use  to  which  the  property  was  put  by  th 
It  has  been  frequently  pointed  out  in  judicial  opinions 
has  been  great  conflict  of  authority  in  this  State  as  t 
the  rules  above  stated  was  best  calculated  to  do  justi 
the  parties.  The  early  cases  in  the  Supreme  Court  lai 
rule  insisted  upon  by  appellant's  counsel.  Troy  & 
Co,  v.  Lee,  13  Barb.  169 ;  Albany  Northern  R.  Co.  v.  J 
Barb.  69 ;  Canandaigua  &  N.  F.  B.  Co.  v.  Payne,  16 
Matter  of  Union  Village  &  Johnsonville  R.  Co.,  63  l 
Black  River  &  M.  R.  Co.  v.  Barnard,  9  Hun,  10 
&  Susqtcehanna  R.  Co.  v.  Dayton,  10  Abb.  Pr.  (N.  S. 
Matter  of  Utica,  C.  &  S.  Valley  R.  Co.,  66  Barb.  456,  t 
TermI  held  that,  when  land  is  taken  for  the  constructio 
road  without  the  consent  of  an  owner,  compensation 
therefor  is  not  limited  to  the  actual  value  of  the  land 
the  depreciation  of  the  residue  of  the  lot  from  which 
by  such  separation ;  but  the  owner  is  entitled  to  recov 
any  depreciation  caused  by  the  use  to  which  it  is  ap 
This  case  was  followed  in  Matter  of  N.  Y.  C.  &  H.  R. 
Hun,  63,  and  Matter  of  N.  Y.,  Lackawanna  &  Wester 

Ry.  Co.,  2  St.  Ry.  Rep.  258,  (Iowa)  98  N.  W.  293.  As  to  rij 
railway  to  condemn  the  right  of  way  of  a  steam  railroad  com] 
dianapolis  &  V.  R.  Co.  r.  Indianapolis  &  M.  R.  T.  Co.,  1  St.  I 
(Ind.  App.)  67  N.  E.  1013.  See  also  note,  1  St.  Ry.  Rep.  146. 
mination  of  damages,  see  Shimer  v,  Easton  &  Nazareth  St.  Ry.  ( 
Rep.  714,  and  note,  (Pa.)  55  Atl.  769. 
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29  Hun,  1.  The  tendency  of  judicial  decisions  in  the  Supreme 
Court  has  been  in  favor  of  the  more  liberal  rule  adopted  by  the 
court  below  in  the  case  at  bar. 

Our  attention  has  not  been  called  to  any  case  in  this  court 
where  the  question  was  presented  under  the  precise  state  of  facts 
disclosed  by  this  record.  In  Henderson  v.  N.  Y.  C.  R,  Co,,  78 
N.  Y.  423,  it  was  held  that  in  a  proceeding  by  a  railroad  corpora- 
tion to  acquire  a  right  to  lay  its  tracks  in  a  street  or  highway, 
the  fee  of  which  is  in  the  owner  of  the  adjoining  land,  the  proper 
compensation  is:  First.  The  full  value  of  the  land  taken. 
Second.  The  fair  and  adequate  compensation  for  the  injury  the 
owner  has  sustained  and  will  sustain  by  the  making  of  the  rail- 
road over  his  land ;  and  for  this  purpose  it  is  proper  to  ascertain 
and  determine  the  effect  the  conversion  of  the  street  into  a  rail- 
road track  will  have  upon  the  residue  of  the  owner^s  land.  In 
Newman  v.  Metropolitan  Elevated  Ry.  Co.,  118  N.  Y.  618,  23 
N.  E.  901,  7  L.  R.  A.  289,  Judge  Brown  (page  623,  118  N.  Y, 
and  page  902,  23  N.  E.),  uses  this  language: 

"  The  principle  upon  which  compensation  is  to  be  made  to  the  owner  of 
land  taken  by  proceedings  under  the  Qeneral  Railroad  Law  has  been  frequently 
considered  by  the  courts  of  this  State,  and  the  rule  is  now  established,  first, 
that  such  owner  is  to  receive  the  full  value  of  the  land  taken;  and,  second, 
where  a  part  only  of  land  is  taken,  a  fair  and  adequate  compensation  for  the 
injury  to  the  residue  sustained,  or  to  be  sustained,  by  the  construction  and 
operation  of  a  railroad." 

The  case  in  which  the  learned  judge  wrote  was  one  of  that  large 
class  of  elevated  railway  cases  in  the  city  of  Kew  York  involving 
injury  to  the  easements  of  light,  air,  and  access,  no  land  being 
taken.  In  Bohm  v.  Metropolitan  Elevated  Ry.  Co.,  129  N.  Y. 
676,  29  N.  E.  802,  14  L.  R  A.  344,  Judge  Peckham  uses  this 
language : 

"  Then,  as  to  the  land  remaining,  the  question  has  been  to  some  extent 
mooted  whether  the  company  should  pay  for  the  injury  caused  to  such  land 
by  the  mere  taking  of  the  property,  or  whether,  in  case  the  proposed  use  of 
the  property  taken  should  depreciate  the  value  of  that  which  was  not  taken, 
such  proposed  use  could  be  regarded,  and  the  depreciation  arising  therefrom 
be  awarded  as  a  part  of  the  consequential  damages  suffered  from  the  taking. 
I  think  the  latter  is  the  true  rule." 
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The  learned  judge  cites  Henderson  v.  N.  Y,  C  R.  Co.,  78  N.  Y. 
423,  433 ;  Newman  v.  Metr.  EL  By.  Co.,  118  K  Y.  618,  23  N.  E. 
901,  7  L.  R.  A.  289 ;  Matter  of  Brooklyn  Elevated  R.  Co.,  55 
Hun,  165,  167,  8  K  Y.  Supp.  78,  adding:  "The  questicm 
might  be  of  great  importance  where  there  was  an  injury  to  the 
remaining  land ;  but,  if  there  has  been  no  injury,  the  inquiry  as 
to  the  scope  of  the  liability  for  damages  is  not  material."  This 
was  also  an  elevated  railroad  case,  involving  only  the  injury  to 
easements,  and  no  land  was  taken.  It  may  be  true,  as  stated  by 
appellant's  counsel,  that  the  precise  question  now  presented  has 
never  been  passed  upon  by  this  court.  It  is,  however,  equally  true 
that  the  decisions  in  the  Supreme  Court  and  in  this  court  tend 
strongly  to  the  recognition  of  the  more  liberal  rule. 

Considering  the  principle  involved,  unembarrassed  by  l^al  de- 
cisions, it  is  reasonable  that  where  the  State,  in  the  exercise  of  the 
right  of  eminent  domain,  sees  fit  to  take  the  property  of  the  citizen 
without  his  consent,  paying  therefor  such  damages  as  are  the  result 
of  the  taking,  the  commissioners  in  the  condemnation  proceedings 
should  not  only  be  permitted,  but  required,  to  award  the  owner  a 
simi  that  will  fully  indemnify  him  as  to  those  proximate  and  conse- 
quential damages  flowing  from  this  act  of  sovereign  power.  The 
exercise  of  the  right  of  eminent  domain  is  allowed  upon  the  theory 
that,  while  the  taking  of  property  may  greatly  inconvenience  the 
individual  owners  affected,  it  is  in  the  interest  and  to  promote  the 
welfare  of  the  general  public.  This  being  so,  there  is  no  reason 
why  the  citizen  whose  land  is  taken  in  invitum  should  suffer  any 
financial  loss  that  may  be  prevented  by  awarding  him  proximate 
and  consequential  damages.  It  may  well  be  that  in  every  case 
there  are  remote  damages  that  the  citizen,  under  the  circumstances, 
must  suffer.  It  not  infrequently  happens  that  some  extensive 
public  improvement,  as  the  construction  of  a  great  reservoir  in 
the  vicinity  of  a  large  city  like  New  York,  drives  families  from 
old  home«?teads  occupied  for  generations,  and  submerge*^  the  entire 
property.  It  is  apparent  that  in  sudi  cases  no  reasonable  «nd 
lawful  rule  of  damages  can  fully  compensate  the  landowners  thus 
dispossessed.  In  the  case  at  bar  we  have  the  ordinary  and  usual 
situation,  where  the  commissioners  have  reported  in  favor  of  pay- 
ing the  owner  the  value  of  the  land  taken,  and  the  damage  to  the 
balance  by  reason  of  the  severance,  and  the  use  to  whidi  the  prop- 


Diqitized  bv 


Google 


South  Buffalo  Ry.  Co.  v.  Kibkover,  737 

erty  taken  is  to  be  put  by  the  railroad  company.     It  is  insisted 
on    behalf  of  the  appellant  that  the  commissioners  erroneously 
took  into  account  as  factors  causing  damage  the  use  to  which  the 
property  was  to  be  put;  that  is,  the  operation  thereon  of  a  rail- 
road, with  its  smoke,  noise,  dust,  and  cinders,  and  the  embank- 
meait  obstructions  to  the  view.     It  is  also  argued  that  the  elevated 
railroad  cases  in  the  city  of  New  York  are  in  a  special  category, 
and  not  applicable  to  the  case  at  bar.     In  most  of  the  elevated 
railroad  cases  the  city  owned  the  fee  of  the  street,  the  railroad 
being  erected  therein  by  legislative  grant,  and  the  original  question 
presented  to  this  court  was  whether  the  injury  suflFered  by  the 
abutting  owner  to  his  easements  of  light,  air,  and  access  created  a 
cause  of  action  against  the  railroad  company.     It  was  held  in  the 
Story  case,  90  N.  Y.  122,  43  Am.  Eep.   146,  that  these  ease- 
ments became  at  once  appurtenant  to  the  land,  forming  an  in- 
tegral part  of  the  estate,  and  constituted  property  within  the  mean- 
ing of  the  State  Oonstitution  (art.  1,  §  6),  which  prohibits  the 
taking  of  private  property  without  just  compensation.     It,  there- 
fore, followed  that  in  the  trial  of  the  elevated  railroad  cases  any 
evidence  was  competent  tending  to  show  injury  to  these  ease- 
ments of  light,  air,  and  access,  as  they  were  property.     A  similar 
rule  of  evidence  is  applicable  to  the  case  before  us.     The  difference 
between  the  elevated  railroad  cases  and  this  case  is  not  mtaterial. 
In  this  case,  as  in  the  elevated  railroad  cases,  one  of  the  questions 
is  as  to  the  damages  inflicted  upon  land  not  taken,  and  the  inquiry 
is,  to  what  extent  does  the  use  of  the  railroad  on  the  adjacent 
property  taken  damage  the  property  the  fee  of  which  remains  in 
the  defendants  ?     This  property  is  the  land  and  its  appurtenances. 
Any  evidence  tending  to  legally  establish  the  amount  of  this  dam- 
age is  competent 

It  is  to  be  assumed  that  the  commissioners  appointed  from 
time  to  time  in  condemnation  proceedings  are  intelligent  and  com- 
petent men,  anxious  to  do  exact  justice  between  the  parties.  It 
may  be  further  assumed  that  they  will  judiciously  discriminate  be- 
tween farm  lands  in  the  country  and  property  located  within  the 
limits  of  a  city,  upon  which  dwellings  and  other  structures  may 
be  ultimately  erected.  In  the  one  case,  under  existing  conditions, 
damages  might  be  slight,  while  in  the  other  verv  substantial  In 
47 
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this  case  it  is  pointed  out  in  the  opinion  of  the  learned  Appellate 
Division  that  the  average  amount  of  damages  to  the  property  not 
taken  was  $94,435,  as  fixed  by  nine  witnesses  called  by  the  de- 
fendants, but  the  commissioners  found  the  damages  to  be  $41,500. 
Attention  is  also  called  to  the  fact  in  the  opinion  that  the  average 
amloimt  of  damages  fixed  by  plaintiff's  witnesses  was  much  lees 
than  the  award.  It  appears  by  the  report  of  the  commissioner 
that  on  a  number  of  days,  by  consent  of  counsel,  they  personaDy 
inspected  the  premises  involved  in  this  proceeding.  We  are  of 
opinion  that  the  rule  of  damages  adopted  by  the  conmdssicmen 
was  the  proper  one,  and  that  the  reoord  discloses  no  legal  error. 

The  order  and  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Pabkeb,  C.  J.,  and  CyBRiBN,  Mabtiw,  Vann,  Cuixew,  and 
Werneb,  JJ.,  concur.  ' 

Order  affirmed,  with  costs. 


Bimninger  v.  City  of  New  York. 

(New  York  —  Court  of  Appeals.) 

1.  Resolution  Gbantino  Franohisb  as  €k>NTaAOT;  MoDincATioif  of  Bb- 
QUiBEMENTS  AS  TO  Stbeet  PAvnvo.i — A  resolution  of  the  commoii  ooub- 
cil  of  a  city  authorizing  the  construction  and  operation  of  a  street 
surface  railroad  upon  certain  streets,  and  requiring  as  one  of  the  eon- 
ditions  that  the  company  keep  in  repair  the  pavement  within  its  tracks 
and  three  feet  on  each  side  thereof  is  not  a  private  contract  between  the 
company  and  the  municipality  and  is  subject  to  modification  by  a  sub- 
sequent act  of  the  Legislature.  A  common  council  cannot  so  grant  the 
right  to  use  the  streets  of  a  city  as  to  deprive  the  city  of  all  future  con- 
trol of  the  streets;  a  resolution  tmder  authority  of  statute  may,  thera* 
fore,  be  adopted  requiring  the  pavement  of  a  street  through  which  the 
railroad  rims  with  a  different  material  than  that  specified  in  the  original 
resolution,  and  may  assess  one-fourth  of  the  cost  thereof  upon  the  rail- 
road company. 

1.  An  ordinance  duly  accepted  granting  a  franchise  to  a  public  service  eor- 
poration  for  the  use  of  city  streets  constitutes  a  contract  between  sudi  cor- 
poration and  the  city,  binding  upon  both  parties.  Baxter  Springs  v,  Baxter 
Springs  L.  &  P.  Co.,  S  Am.  Electl.  Cas.  125,  64  Kan.  591,  68  Pac  63.    In 
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2.  EiTBCT  OF  Contract  Between  Municipalitt  and  Pavement  Contbagtob. 
—  A  contract  with  a  paving  company  to  repave  a  street  through  which 
a  railroad  is  constructed  and  operated,  and  to  maintain  such  pavement 
in  good  condition  to  the  satisfaction  of  the  commissioner  of  public  works 
of  the  city  for  the  period  of  five  years  from  the  final  completion  and 
acceptance  of  the  pavement  relieves  the  street  railroad  company  during 
such  period  from  the  obligation  of  keeping  the  street  in  repair  as  re- 
quired by  the  original  resolution  granting  its  franchise. 

3.  Pavement  Left  Defective  bt  €k>NTRAcroB;  Liabiutt  of  Railboad  Com- 
pany.—  A  street  railroad  company  is  not  liable  for  injuries  caused 
within  such  period  of  five  years  by  an  opening  left  in  the  pavement 
alongside  the  tracks  of  the  company. 

Appeal  by  defendant  from  judgment  in  favor  of  the  plaintiff.    Decided  Janu- 
ary 12,  1904.    Reported  177  N.  Y.  199,  69  N.  E.  390. 

Oeorge  L.  Rives,  Oorporation  Qaunsel  (James  McKeen,  of 
coxmsel),  for  city  of  New  York,  appellant 

Charles  A,  Collin,  William  F.  Sheehan,  John  L.  Wells,  and 
Thomas  L,  Hughes,  for  Brooklyn  Heights  Kailroad  Company, 
appellant. 

Isaa^;  M.  Kapper  and  Thomas  E„  Pearsall,  for  respondent 

Opinion  by  Babtlbtt,  J. 

The  main  question  raised  on  this  appeal  by  the  defendant  rail- 
road company  is,  whether,  on  the  undisputed  evidence,  it  rested 
under  any  liability  to  keep  the  pavement  in  repair,  within  the 

the  case  of  Philipsburgh  Elec.  L.,  H.  &  P.  Co.  v.  Philipsburgh,  8  Am.  ElectK 
Cas.  149,  66  N.  J.  L.  505,  49  Atl.  445,  it  was  held  that  a  common  council 
cannot  repeal  an  ordinance  granting  permission  to  an  electric  light  company 
to  place  its  poles  and  stretch  its  wires  on  all  the  streets  and  alleys  of  the 
town,  when  the  company  has  conformed  to  the  conditions  of  the  ordinance 
so  far  as  required,  and  has  expended  money  in  placing  the  poles  and  wires 
on  certain  of  the  streets,  although  the  common  council  may  have  been  mis- 
led in  passing  the  ordinance. 

A  municipality  cannot  recall  or  revoke  an  accepted  franchise  granted  to 
a  street  railroad  company  after  the  company  has  in  good  faith  begun  to 
exercise  its  powers  and  perform  its  duties  thereunder.  People  t\  Chicago, 
etc.,  Ry.  Co.,  118  111.  113,  7  N.  E.  116;  Western  Pav.  &  Sup.  Co.  v.  Citizens' 
St.  Ry.  Co.,  128  Ind.  625,  26  N.  E.  188,  10  L.  R.  A.  770. 
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statutory  limits,  on  Court  street,  between  Fulton  and  Joralem<» 
streets,  in  the  borough  of  Brooklyn,  or,  whether  the  city  of  New 
York  is  solely  liable.  The  city  of  New  York  insists  that  the  rail- 
Toad  company  is  ultimately  liable  to  pay  the  judgment  which  tk 
plaintiff  has  recovered  herein. 

The  plaintiff  was  injured  December  29,  1900,  by  reason  of 
driving  into  an  opening  negligently  left  in  Court  street,  bet^^eoi 
Fulton  and  Joralemon  streets,  alongside  the  track  of  the  defend- 
ant railroad  company,  whereby  he  was  thrown  to  the  pavement  and 
severely  injured.  The  jury  rendered  a  verdict  in  favor  of  plain- 
tiff and  against  both  defendants  for  $3,750,  upon  which  judgment 
was  entered  and  unanimously  aflSrmed  by  the  Appellate  DivisicHt 
The  first  point  raised  by  the  railroad  company  is,  that  its  paving 
obligations,  as  successor  by  lease  of  the  Brooklyn  City  Railroad 
Company,  were  fixed  by  the  franchise  contract  of  the  latter,  the 
terms  of  which  cannot  be  changed  except  with  the  consent  of  the 
•contracting  railroad  company,  its  successors  or  assigns ;  that  I^s- 
Jation  changing  this  agreement  in  any  respect  would  be  uncon- 
stitutional as  impairing  the  obligation  of  the  contract- 
It  appears  that  the  Brooklyn  City  Railroad  Company  con- 
structed the  railroad  in  question  in  the  year  1S54.  The  soKsalled 
franchise  contract  is  a  resolution  of  the  conunon  council  of  the 
city  of  Brooklyn,  passed  December  19,  1853,  which  recites  that  the 
various  individuals  named  therein  were  the  lowest  bidders  under 
the  resolutions  adopted  by  the  common  coimcil  on  the  16th  day  of 

The  case  of  Sioux  City  St.  Ry.  Co.  r.  Sioiix  City,  78  Iowa,  742,  39  N.  W. 
48,  was  in  some  respects  similar  to  the  principal  case.  It  there  appeared  that 
the  Iowa  Code,  §  1090,  provided  that  franchises  of  corporations  created  for 
pecuniary  profit  might  be  regulated  or  subjected  to  the  imposition  of  such 
conditions  as  the  General  Assembly  might  deem  best.  A  street  railroad  cor- 
poration organized  under  this  law  received  a  franchise  from  the  city,  author- 
izing it,  on  conditions  with  which  it  complied,  to  build  a  railway  on  it* 
streets,  and  requiring  it  to  pave  between  the  rails.  A  subsequent  act  of  the 
Assembly  provided  that  street  railway  companies  in  certain  cities  should 
pave  the  streets  between  the  rails  and  one  foot  on  each  side  thereof,  on  being 
required  to  do  so  by  a  resolution  of  the  council.  It  was  held  that  the  uo* 
position  of  the  additional  burden  of  paving  the  one  foot  on  each  side  of  the 
tracks  was  not  a  violation  of  a  oontract^  but  an  exercise  of  the  reserred 
right  of  the  Legislature. 
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tlie  last  preceding  September,  for  constructing  the  various  lines  of 
railroads  mentioned.  It  also  recites  that  the  persons  named,  and 
others  associated  with  them,  were  duly  incorporated  under  the 
Railroad  Law  of  1850,  by  the  name  of  the  Brooklyn  City  Railroad 
Company,  for  the  purpose  of  constructing,  maintaining,  and  oper- 
ating said  lines  of  railroad  with  a  double  track  for  public  use  in  the 
conveyance  of  persons  and  property ;  also,  that  the  railroad  com- 
pany desired  the  assent  of  the  corporation  of  the  city  of  Brooklyn 
to  the  construction,  maintenance,  and  operation  of  the  railroad. 
The  resolution  then  follows,  giving  the  assent  of  the  city  and  the 
names  of  the  various  streets  through  which  these  railroad  lines 
were  to  run,  including  the  location  involved  in  this  action.  This 
assent  was  given,  subject  to  various  conditions  unnecessary  to  refer 
to  in  detail,  as  to  the  character  of  the  track,  roadbed,  cars,  rate 
of  fare,  and  other  matters. 

The  following  was  among  the  conditions  named :  "  The  pave- 
ment to  be  kept  in  thorough  repair  by  said  company  within  the 
tracks  and  three  feet  on  each  side  thereof  with  the  best  water 
stone,  under  the  direction  of  such  competent  authority  as  the 
common  council  may  designate.^' 

The  articles  of  incorporation  of  the  Brooklyn  City  Railroad 
Company,  under  the  act  of  1850,  are  not  in  evidence.  We  have 
only  the  resolution  referred  to  and  a  brief  exhibit  which  states  that 
the  Brooklyn  City  Railroad  Company  has  leased  to  the  defendant 
company,  for  a  term  of  nine  hundred  and  ninety-nine  years,  the 
street  railroad  on  Court  street,  in  the  city  of  Brooklyn;  also  all 
franchises,  rights,  and  assignments  of  whatsoever  nature  then  or 
thereafter  possessed  or  owned  by  the  lessor.  This  lease  is  dated 
February  14,  1893. 

In  1854  (chap.  140)  the  Legislature  passed  an  act  entitled  "An 
act  relative  to  the  construction  of  railroads  in  cities,"  which  pro- 
vided, in  substance,  that  the  common  council  of  cities  should  not 
thereafter  permit  to  be  constructed  any  street  railroad  without  the 
consent  thereto  of  a  majority  in  interest  of  the  owners  of  the  prop- 
erty upon  the  streets  in  which  such  railroad  is  to  be  constructed 
being  first  had  and  obtained. 
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^io>n  of  a  license  to  use  them  to  his  benefit  in  an  especial  manner,  he  in  e£feci 
contracts  to- perform  that  duty  to  the  public  in  the  place  and  stead  of  the 
municipality,  and  the  way  is  given  over  to  him  for  that  purpose,  and  he  takes 
it^  into  his  care  and  charge  therefor,  and  his  failure  to  perform  his  contract 
IB  a  failure  to  do  that  duty,  and  the  damages  which  naturally  and  proximately 
suit  from  nonperformance,  are  all  the  damages  which  naturally  and  proxi- 
ttely  fall  upon  the  corporation  from  the  duty  not  being  performed." 


It  cannot  be  assumed  that  when  the  Brooklyn  City  Eailroad 
Oompany,  in  the  year  1853,  for  its  own  convenience  in  operating 
liorse  cars  on  its  tracks,  agreed  to  lay  a  pavement  suitable  for  such 
purpose,  that  the  municipality  released  control  of  the  street  for  all 
future  time  as  to  the  character  of  the  pavement,  as  it  possessed  no 
^uch  power.  It  appears  that  after  many  years  the  motive  power 
^was  changed  and  the  convenience  and  safety  of  the  public  required 
a  different  kind  of  pavement. 

In  Milhou  v.  Sharp,  27  N.  Y.  611,  this  court  decided  that  the 
powers  of  a  municipal  corporation,  in  respect  to  the  control  and 
regulation  of  its  streets,  are  held  in  trust  for  the  public  benefit  and 
cannot  be  abrogated  nor  delegated  to  private  parties. 

This  court  has  recently  recognized  the  principle  in  Yillage  of 
Meckanicville  v.  Stillwater  &  Mechanicville  Street  Railway  Co., 
decided  at  the  St  Lawrence  Special  Term  in  July,  1901,  and 
reported  in  35  Misc.  Rep.  513.  This  case  was  affirmed  in  the 
Appellate  Division  (67  App.  Div.  [N.  Y.]  628)  and  in  this  court 
(174  N.  Y.  507)  without  opinions.  The  learned  judge  at  Special 
Term  stated: 

"The  defendant  claims  that  a  contract  was  made  and  a  franchise  given, 
specifying  the  kind  of  paving  to  consist  of  small  stone  between  the  rails  and 
twenty  inches  outside,  which  could  not  be  altered  by  the  Legislature  or  by  the 
requirements  of  the  situation,  and  that  chapter  494  of  the  Laws  of  1001 
(§  1)  ratifies  pre-existing  contracts  with  street  railway  companies  in  cities 
of  the  third  class,  towns  or  villages." 

It  appears  that  the  two  so-called  franchises  were  given  to  the 
defendant  and  contracts  made  by  it  with  the  village  in  pursuance 
of  the  resolution  of  the  trustees,  each  providing  that  the  space 
between  the  rails  and  the  space  of  at  least  twenty  inches  outside 
of  the  said  rails  on  both  sides  of  the  tracks  should  be  paved  with 
small  stone,  and  that  the  same  should  at  all  times  be  kept  in  good 
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road  is  laid  and  operated)  with  asphalt  pavement,  pursuant  to  the  proriaiofiit 
of  chapter  1008  of  the  Laws  of  1895.  Resolved,  that  the  district  of  assev- 
ment  for  such  improvement  be  and  the  same  is  fixed  on  the  property  Ijin^  on 
and  along  the  lines  of  said  Court  street,  between  Joralemon  street  and  Fultoa 
street,  on  each  side  of  said  Court  street,  between  the  points  above  specified, 
including  the  said  railroad  on  said  Court  street,  between  Joralemon  street 
and  Fulton  street,  upon  which  district  one-half  of  the  cost  of  such  improve- 
ment will  be  assessed  pursuant  to  the  provisions  of  said  statute  as  follows: 
One-fourth  of  the  cost  of  said  pavement  shall  be  assessed  upon  said  railroad 
and  one-fourth  thereof  on  the  other  property  benefited  within  the  district  of 
the  assessment  aforesaid/' 

On  the  15th  day  of  June,  1896,  the  report  of  the  committee 
on  grading  and  paving  was  made  to  the  common  coimcil  of 
the  city  of  Brooklyn  and  was  read  in  evidence.  The  material 
portion  reads  as  follows : 

**  The  Committee  on  Grading  and  Paving,  to  whom  was  referred  the  matter 
of  repaving  Court  street,  from  Joralemon  street  to  Fulton  street,  with 
asphalt  pavement,  pursuant  to  the  provisions  of  Chapter  1008  of  the  Laws 
of  1895,  report  *  •  •  Resolved,  that  this  common  council  does  hereby 
determine  and  decide  to  repave  Court  street,  from  Joralemon  street  to  Ful- 
ton street,  with  asphalt  pavement,  pursuant  to  the  provisions  of  Chapter 
1008  of  the  Laws  of  1895^  and  the  said  improvement  is  necessary  and 
proper     *     *     *." 

Thereafter  and  on  the  4th  day  of  September,  1896,  the  city  of 
Brooklyn  entered  into  a  contract  with  the  Brooklyn  Alcatranz 
Asphalt  Company  under  said  section  50  of  the  charter,  as 
amended,  by  which  the  asphalt  company  agreed  to  lay  the  pave- 
ment in  question,  and  to  maintain  the  said  work  in  good  condition 
and  to  the  satisfaction  of  the  commissioner  of  public  works  for 
the  period  of  five  years  from  the  final  completion  and  acceptance 
thereof. 

The  defendant  railroad  company  claims  that  by  reason  of  these 
proceedings,  under  the  charter,  and  by  virtue  of  other  provisions 
contained  in  that  instrument,  unnecessary  to  consider  in  detail  at 
this  time,  it  is  relieved  from  liability. 

There  is  no  evidence  in  this  record  that  the  railroad  company 
was  assessed  and  paid  its  one-quarter  of  the  tax  to  meet  the  ex- 
pense of  this  repaving,  but  we  are  of  opinion  it  must  be  assumed 
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for  the  purposes  of  this  case  that  such  was  the  fact,  as  it  appears 
'tKat  the  city  of  Brooklyn,  by  its  contractor,  the  asphalt  company, 
proceeded  to  repave  Court  street  with  asphalt  in  pursuance  of  the 
xesolution  of  the  common  council,  to  which  reference  has  been 
xKiade. 

It  is  argued  while  it  may  be  admitted  that  the  railroad  com- 
pany was  relieved  from  all  expense,  other  than  the  tax  imposed 
Tipon  it,  for  repaving  Court  street  with  asphalt,  including  the 
space  between  and  alongside  its  tracks,  that,  nevertheless,  it  rested 
under  the  obligation  to  keep  that  pavement  in  repair,  when  com- 
pleted, under  section  98  of  the  Railroad  Law. 

This  contention  rests,  in  part,  upon  the  somewhat  technical 
point  that  the  resolution  of  the  common  council,  under  which  the 
city  proceeded,  referred  only  to  repaving,  and  that  the  provision 
in  the  contract  between  the  city  and  the  asphalt  company,  reqmr- 
ing  the  latter  to  maintain  its  work  in  good  condition  for  the 
period  of  five  years  from  its  final  completion  and  acceptance, 
was  not  embraced  within  the  municipal  scheme. 

We  are  inclined  to  a  more  liberal  construction  and  hold  that, 
as  section  50  of  the  charter,  as  amended,  contemplates  raising 
money  for  repairing  as  well  as  repaving  streets,  the  railroad  com- 
pany, during  the  five  years  succeeding  the  completion  of  the  work 
by  the  asphalt  company  under  its  contract  with  the  city,  rested 
under  no  obligation  to  keep  in  repair  the  street  within  lie  statu- 
tory limits  referred  to  in  section  98  of  the  Kailroad  Law. 

It  must  be  assumed  that  the  city  discharged  its  duty  and  ex- 
acted from  the  railroad  company  its  share  of  the  expense  for 
repaving  and  keeping  in  repair  the  street  for  five  years,  and  it 
would  be  ineqmtable  to  impose  upon  the  defendant  company  the 
obligation  to  repair,  which,  under  ordinary  circumstances,  might 
rest  upon  it. 

The  railroad  company  as  a  taxpayer  under  this  special  assess- 
ment is  entitled  to  every  benefit  secured  by  the  city  in  its  con- 
tract with  the  asphalt  company. 

There  is  no  privity  between  the  railroad  company  and  the 
asphalt  company,  but  the  former  having  presumably  paid  its 
share  of  the  tax  for  the  expense  of  the  work  of  repaving  and 
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repairing,  may  assume  that  the  city  will  see  to  it  that  all  repairs 
are  made  during  the  term  of  its  contract  with  the  asphalt  eompanj. 

If  the  asphalt  company  failed  or  refused  to  perform  the  city 
would,  nevertheless,  be  liable,  so  far  as  the  railroad  company  is 
concerned,  to  keep  the  pavement  in  repair  until  the  expiration  of 
the  contract. 

As  the  accident  to  the  plaintiff  occurred  in  December,  1900, 
it  is  apparent  that  the  contract  with  the  asphalt  company  was  still 
in  force,  as  the  period  of  five  years  had  not  expired. 

In  view  of  the  very  imperfect  condition  of  this  record,  con- 
cerning the  transactions  between  the  city  and  the  railroad  osn- 
pany  in  the  premises,  we  express  no  opinion  as  to  the  legal 
situation  which  came  into  existence  on  the  expiration  of  tiie  con- 
tract with  the  asphalt  company. 

The  city  of  Brooklyn  is  primarily  liable  in  this  action,  and 
must  pay  the  judgment  recovered  by  the  plaintiff. 

The  judgments  and  orders  appealed  from  should  be  reversed 
and  the  complaint  dismissed  as  to  the  defendant.  The  Brooklyn 
Heights  Railroad  Company,  with  costs  against  the  plaintiff,  and 
affirmed  as  to  the  city  of  New  York,  with  costs  to  the  plaintiff, 
to  be  paid  by  the  city. 

Opinion  by  Paekee,  C.  J. 

I  agree  with  Judge  Bartlett's  position,  including  his  reconmiai- 
dation  that  plaintiff  should  pay  costs  to  defendant  railroad 
company. 

There  never  has  been  any  doubt  of  the  liability  of  the  city  for 
plaintiff's  injuries,  so  plaintiff  could  have  proceeded  against  it 
with  perfect  safety  and  with  reasonable  confidence  that  if  judg- 
ment was  procured  it  could  be  collected  from  defendant  city. 
But  instead  plaintiff  chose  to  take  the  risk  of  making  defendant 
railroad  company  also  a  party  to  the  action,  and  quite  likely 
for  the  reason  that  his  counsel  assimied  that  a  larger  verdict 
could  be  obtained  against  the  railroad  company  and  the  city 
together  than  against  the  city  alone.  But  whether  that  was  the 
reason  or  not,  he  undertook  to  make  an  unnecessary  party  a  de 
fendant  with  some  hope  of  benefit  to  plaintiff;  and  it  having 
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turned  out  that  it  was  improperly  made  a  party,  plaintiff  should 
bear  such  portion  of  the  responsibility  for  the  error  as  the  tax- 
able costs  constitute. 

It  is  undoubtedly  true,  as  this  court  holds  in  Conway's  case, 

157  N.  Y.   33  —  speaking  of  municipalities  as  to  which  there  is 

no  legislation  to  be  regarded  as  modification  of  section  98  of  the 

Kailroad   Law  —  that  under  that  section  "  the  duty  of  keeping 

such  portion  of  the  streets  in  permanent  repair  [by  the  railroad 

company]  is  not  suggested  or  advised,  but  is  conunanded."     But 

that  section  must  be  read  in  connection  with  local  statutes,  where 

there  are  any  bearing  upon  the  subject,  as  in  the  case  in  the  city 

of  New  York.    It  would  be  absurd  to  read  section  98  as  applying 

to  the  railroads  of  the  city,  and  to  read  the  charter  as  affording 

an  entirely   independent  proceeding,  placing  additional  burdens 

upon  the  railroad  company.     Section  98  of  the  Railroad  Law 

provides  that  the  railroad  company  shall  keep  the  streets  in  repair 

between  the  tracks  and  for  two  feet  outside;  and  —  inasmuch 

as  it  is  held  in  Conway's  case,  supra,  that  the  city  authorities 

may  determine  that  the  entire  street  shall  be  repaved,  and  with 

asphalt,  but  that  they  may  not  impose  upon  the  abutting  owners 

the  expense  of  repaving  between  the  railroad  tracks  and  for  two 

feet  outside  —  the  burden  of  repaving  that  part  of  the  street 

must  be  upon  the  railroad  company  under  section  98. 

So  under  that  authority  —  if  that  section  was  the  governing 
section  when  the  street  in  question  was  repaved  with  asphalt  — 
the  railroad  company  would  have  been  required  to  bear  the  cost 
of  repaving  between  the  tracks  and  for  two  feet  outside,  leaving 
the  abutting  owners  to  bear  the  rest  of  the  expense.  But  the 
local  authorities  did  not  understand  that  section  98  controlled. 
They  found  a  provision  of  the  charter  which  requires  the  rail- 
road company  to  pay  26  per  cent,  of  the  expense  of  repaving  the 
streets,  and  the  municipal  authorities  followed  their  charter,  not 
section  98  of  the  Railroad  Law;  and  they  were  right,  because 
the  charter  is  inconsistent  with  section  98,  and  should  be  con- 
strued as  a  modification  of  the  general  law,  so  far  as  the  city  of 
New  York  is  concerned.  Otherwise  we  should  have  the  absurd 
result  of  treating  the  two  statutes  as  cumulative,  so  far  as  they 
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concern  the  burdens  of  the  railroad  company  as  to  street  improve- 
ments —  section  98  requiring  the  railroad  to  repave  between  the 
tracks  and  for  two  feet  outside,  and  the  charter  requiring  the 
railroad  to  pay  25  per  cent  of  the  cost  of  repaying  the  entire 
street 

The  general  statute  and  the  charter  may  be  harmonized  and 
read  together  so  as  to  produce  the  result  undoubtedly  intended 
by  the  Legislature.  And  thus  read,  while  the  general  duty  to 
repair  between  the  tracks  and  for  two  feet  outside  rests  upon  the 
railroad  as  between  it  and  the  city  —  a  duty  which  the  city  may 
enforce  —  still  in  case  the  local  authorities  elect  to  repave  the 
whole  street,  the  charter  provisions  apply,  and  under  them  the 
city  has  full  control  of  the  matter  of  repaying,  and  may  impose 
25  per  cent  of  the  cost  upon  the  railroad  company,  and  cannot 
impose  more  or  less,  notwithstanding  the  provisions  of  section 
98,  which  within  the  city  of  New  York  do  not  apply  when  a 
repavement  is  made  by  the  city. 

Proceedings  were  taken  under  the  charter  to  repave  the  street 
and  to  keep  that  repavement  in  repair  for  five  years.  The  con- 
tract was  to  that  effect,  and  the  assessment  made  to  meet  the 
expense  of  such  repavement  included  the  amount  necessary  to 
keep  the  repavement  in  repair  for  five  years. 

Can  any  one  deny  that  the  city  has  the  right  to  do  this?  Is 
it  questioned  that  the  extra  expense  of  obtaining  a  contract  that 
the  repavement  should  be  kept  good  for  the  period  of  five  years  is 
a  proper  expense,  and  one  that  may  be  collected  out  of  those 
obligated  to  repave  the  street?  I  have  heard  no  suggestion  of 
doubt  as  to  how  these  questions  should  be  answered.  For  con- 
cededly  the  city  has  the  right  under  its  charter  to  make  such  a 
contract,  and  those  charged  with  the  expense  of  repaying  must  be 
bound  to  pay  the  extra  cost  of  obtaining  a  contract  to  keep  the 
repavement  in  repair  for  five  years. 

The  municipal  authorities,  therefore,  did  precisely  what  they 
had  the  right  to  do,  and  having  obtained  a  contract  that  the  re- 
pavement should  be  kept  in  repair  for  five  years,  supported  by  a 
sufficient  bond  for  faithful  performance,  the  railroad  company 
was  relieved  for  that  period  from  the  duty  of  repairing  in  so  far, 
at  least,  as  ordinary  wear  and  tear  was  concerned ;  for  the*  city, 
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baving  full  authority  in  the  premises,  had  provided  for  kc 
the  street  between  the  tracks  as  well  as  elsewhere  in  repaii 
had  presumably  collected  the  money  needful  therefor. 

That  the  railroad  company  and  the  oflScials  connected  wii 
highway  department  of  the  city  recognized  this  to  be  the 
of  what  was  done  in  connection  with  the  repavement  of  the 
is  shown  by  the  letter  written  less  than  five  months  befoi 
accident  by  one  of  the  railroad  company's  engineers  to  thi 
engineer  of  highways,  calling  his  attention  to  holes,  one  of 
occasioned  this  accident     He  said :  "  I  believe  the  contrac 
under  guaranty  to  keep  this  pavement  in  repair  for  five 
Will  you  kindly  take  steps  to  have  the  pavement  put  in 
shape  before  there  is  any  cause  for  a  suit  for  damages?' 
this  the  principal  assistant  engineer  of  the  highway  depar 
replied  four  days  later :     "  The  contractor  this  morning  toe 
a  permit  for  repairing  the  same,  and  I  presume  the  work  \^ 
done  at  once.     But  the  repairs  were  not  actually  made 
about  five  months  thereafter  —  but  within  the  period  of  five 
covered  by  the  contract  — ■  this  accident  happened.    For  it  th 
is  responsible,  and  I  believe  —  under  the  statutes  which  a 
ferred  to  in  detail  in  Judge  Bartlett's  opinion  and  in  the  di 
ing  opinion  —  it  alone  is  responsible. 

The  judgment  should  be  affirmed,  with  costs. 
Gray,  CBbien,  JJ.  (and  Paekeb,  C  J.,  in  opinion),  c 
-with  Bartlett,  J.;  Cullen,  J.,  reads  dissenting  opinioi 
Mabtin,  J.,  concurs;  TTatght,  J.,  absent 
Judgment  accordingly. 


People  ex  rel.  Lehmaier  v.  Interurban  Street  Railway  C 

(New  York  —  Court  of  Appeals.) 

Wbit  of  Mandamus  at  Instance  of  Private  lNDiyn>UAi.  to  Compel 
OF  Transfer. —  A  peremptory  writ  of  mandamus  will  not  be  | 
upon  the  application  of  a  private  citizen  to  compel  the  issue  of 
fers  as  required  by  section  104  of  the  Railroad  Law  of  New  York.i 

1.  As  to  issue  and  use  of  street  car  transfers,  see  monographic  i 
City  of  Montpelier  t?.  Barre  &  Montpelier  Tract.  Co.,  2  St.  Ry.  Re] 
(Vt.)    50  Atl.  278.     See  also  the  following  cases  reported  in  this 
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Appbax  by  the  relator  from  an  order  of  the  Appellate  Division  (reported 
1  St.  Ry.  Rep.  616,  86  App.  Div.  [N.  Y.]  407,  83  N.  Y.  Supp.  662), 
affirming  an  order  of  the  Special  Term  denying  a  writ  of  mandamiw. 
Decided  January  29,  1904.    Reported  177  N.  Y.  296,  69  N.  £.  596. 

Edward  B,  Whitney,  Henry  B.  B.  Stapler,  •/.  Aspinwall  Hodge, 
George  W.  Kirchway,  and  Julius  Henry  Cohen,  for  appellant. 

Charles  F.  Brown,  Charles  A.  Collins,  Paul  D.  Cravath,  WU- 
liam  F.  Sheehan,  and  Henry  A.  Robinson,  for  respondents 

Opinion  by  O'Bbien,  J. 

The  relator  in  this  case  does  not  seem  to  have  any  grievance  of 
his  own,  but,  in  behalf  of  the  public,  he  applied  for  a  peremptory 
writ  of  mandamus  reqmring  the  defendant  to  do  certain  things 
which  he  claimed  it  is  by  law  bound  to  do.  These  things  are  ( 1 )  to 
carry  for  one  single  fare  of  five  cents  any  passenger  desiring  to 
make  one  continuous  trip  in  either  direction  between  any  point 
on  the  Eighth  avenue  line  owned  by  the  Eighth  Avenue  Railroad 
Company,  and  any  point  on  the  One  Hundred  and  Twenty-fifth 
street  line,  owned  by  the  Third  Avenue  Railroad  Company ;  and 
(2)  upon  demand,  and  without  extra  charge,  to  give  to  each  pas- 
senger upon  either  of  said  lines,  paying  one  single  fare,  a  transfer 
at  the  intersection  of  said  lines,  at  the  comer  of  Eighth  avenue 
and  One  Hundred  and  Twenty-fifth  street,  entitling  such  passen- 
ger to  make  a  continuous  trip  from  any  point  on  one  line  to  any 
other  point  on  the  other  line.  The  court  at  Special  Term  denied 
the  application  for  the  writ,  and  the  order  to  that  effect  was  unani- 
mously affirmed  on  appeal.  There  are  two  questions  presented  by 
the  record :  One  is  whether  the  defendant  is  under  l^al  obliga- 
tion to  give  the  transfers  specified,  and  this  depends  upon  the 

Indiana  Ry.  Co.  v,  Hoffman,  2  St.  Ry.  Rep.  19S,  (Ind.)  69  N.  £.  399;  Rosen- 
berg V,  Brooklyn  Hte.  R.  Co.,  2  St.  Ry.  Rep.  807,  91  App.  Div.  (N.  Y.)  580, 
86  N.  Y.  Supp.  871;  Garrison  r.  United  Rya.  ft  Elec.  Co.,  1  St  Ry.  Rep.  267, 
and  note,  (Md.)  65  Atl.  371 ;  Blume  t?.  Interurban  St.  Ry.  Co.,  1  St.  Ry.  Rep. 
569,  41  Misc.  Rep.  (N.  Y.)  171,  83  N.  Y.  Supp.  989;  Memphis  St  Ry.  Co. 
V.  Graye0,  1  St  Ry.  Rep.  760,  (Tenn.)  75  S.  W.  729. 
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construction  of  certain  sections  of  the  Eailroad  Law  —  particu- 
larly section  104  (Laws  1892,  p.  1406,  chap.  676).  The  other 
question  is,  assuming  that  there  is  a  statutory  obligation  on  the  part 
of  the  railroad  company  to  give  transfers  to  passengers,  such  as 
are  specified  in  the  application,  whether  that  duty  can  be  enforced 
by  mandamus. 

To  state  the  case  in  another  way,  the  question  presented  by  this 
appeal  is  whether  this  court  has  the  power  to  compel  the  courts  be- 
low to  enforce  this  statutory  obligation,  if  it  exists,  by  mandamus. 
That  would  be  the  plain  effect  of  a  decision  of  this  court  reversing 
the  orders  of  the  courts  below,  since  these  courts  would  be  obliged 
to  proceed  upon  the  relator's  motion  and  render  such  judgment 
as  this  court  may  determine  should  be  given  in  the  case.     The 
writ  of  mandamus  is  issued  only  when  there  is  a  clear  legal  right 
to  be  enforced,  and  when  there  is  no  other  adequate  or  legal  remedy 
to  obtain  the  relief  sought     People  ex  rel.   Oas  Light  Co.  v. 
Common  Council  of  Syracuse,  78  N.  Y.  66 ;  People  ex  rel,  Mil- 
lard V.  Chapin,  104  K  Y.  96,  10  N.  E.  141.     If  the  right  of 
the  relator  to  the  writ  is  not  clear,  or  if  there  was  some  other 
adequate  legal  remedy  more  appropriate  to  the  case,  then  the 
relator  had  no  absolute  right  to  the  writ;   and,  if  the  courts 
below  were  of  the  opinion  that  it  was  inexpedient  to  grant  it  under 
the  circumstances,  then  this  court  has  no  right  to  interfere.     It 
should  be  observed  here  that  decisions  of  this  court  are  to  be  found, 
made  prior  to  the  enactment  of  the  present  Constitution,  which 
hold,  in  effect,  that  in  certain  cases  it  would  review  an  order  of 
the  courts  below  denying  the  application  for  a  writ  of  mandamus, 
even  where  it  was  discretionary,  or  where  the  discretion  of  the 
court  below  had  been  abused.     If  these  cases  are  carefully  ex- 
amined, it  will  doubtless  be  found  that  they  were  decided  at  a 
time  when  by  statute  and  by  the  Constitution  of  the  State  the 
jurisdiction  of  this  court  was  different  from  what  it  is  now.    Since 
the  enactment  of  the  present  Constitution  the  jurisdiction  of  this 
court  in  such  matters  has  been  very  much  abridged.    The  right  of 
review  here  of  any  judgment  or  order  is  limited  to  questions  of  law, 
and  it  has  ordinarily  nothing  to  do  with  questions  of  discretion 
or  with  questions  of  fact.     There  may  be  some  cases  where  the 
48 
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peremptory  writ  of  mandamus  is  given  as  a  I^al  rights  but  ob- 
viously in  this  case  the  nature  of  the  relief  sought  is  such,  and 
the  other  legal  remedies  available  to  the  relator  are  such,  that  it 
would  seem  to  be  plain  that  mandamus  is  not  the  proper  r^nedy. 
In  the  first  place,  if  it  be  true  that  the  railroad  company  is 
violating  the  statute  in  refusing  the  transfers,  then  an  action  for  a 
penalty  of  $60  will  lie  in  favor  of  any  individual  who  has  been 
refused,  and  also  an  action  to  recover  any  damages  which  the 
individual  may  have  sustained  in  consequence  of  the  illegal  re- 
fusal. A  vigorous  application  of  the  statutory  right  to  recover 
penalties  has  generally  been  found  to  be  an  adequate  remedy  for 
the  grievance  of  which  the  relator  complains.  But  in  addition  to 
that  the  attorney-general  is  authorized  to  bring  an  action  against 
a  railroad  company  to  vacate  its  charter  for  any  violation  of  law 
of  which  it  is  guilty,  and  a  refusal  to  obey  a  statute  to  give  trans- 
fers in  certain  cases  would  doubtless  bring  the  defendant  corpK>ni- 
tion  within  the  scope  of  that  statute.  Code  Civ.  Proc,  §§  1785^ 
1798.  Sections  157  and  162  of  the  Railroad  Law  (Laws  1890, 
pp.  1129,  1131,  chap.  665)  prescribe  remedies  for  a  redress  of  the 
grievance  of  which  the  relator  complains  that  would  seem  to  be 
ample.  It  is  there  provided  that  the  railroad  commissioners  diall 
have  power  to  investigate  all  complaints  of  any  n^lect  of  duty  on 
the  part  of  railroad  companies  in  the  operation  of  their  roads  for 
the  accommodation  of  the  public,  and  to  make  report  upon  all  com- 
plaints of  the  public  in  regard  to  the  violation  of  its  charter  obli- 
gations, and  it  is  provided  that  any  decision  or  recommendation 
of  the  board  may  be  enforced  by  mandamus.  Here  the  writ  of 
mandamus  is  expressly  given  as  a  remedy,  but  not  in  the  first  in- 
stance, and  only  after  investigation  of  the  facts  by  the  public  au- 
thorities in  charge  of  the  affairs  of  railroads.  In  the  present  case 
the  relator,  as  has  already  been  stated,  has  shown  no  l^al  right  in 
himself.  So  far  as  the  public  is  concerned,  and  so  far  as  any  indi- 
vidual may  acquire  such  a  right,  the  law  gives  adequate  legal 
remedies.  In  this  state  of  the  case  it  was,  as  it  seems  to  me,  t 
matter  of  discretion  with  the  Supreme  Court  to  withhold  the  writ. 
It  may  have  had  the  power  to  issue  it,  but  it  may  have  been  of  the 
opinion  that  such  a  proceeding  was  inexpedient  or  inappropriate. 
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Tlie  practical  question  is  whether  this  court  in  such  a  case  can  or 

oxiglit  to  hold  that  the  courts  below  committed  an  error  of  law  in 

xefusing  to  grant  the  writ.     The  proper  function  of  the  writ  of 

mandamus  is  to  compel  the  doing  of  a  specific  thing,  based  upon 

a   legal  right     It  does  not  require  much  argument  to  show  that 

tlie  writ  of  mandamus  is  not,  in  this  case,  an  appropriate  remedy 

to  compel  a  general  course  of  oflScial  conduct  or  a  long  series  of 

continuous  acts,  as  it  is  impossible  for  the  court  to  oversee  tho 

performance  of  such  duties.     The  relief  which  is  sought  to  be 

attained  by  this  application  affects  a  multitude  of  people  who  may 

become  passengers  upon  the  railroad  from  time  to  time  in  the 

future,  and  the  act  which  the  defendant  is  required  to  perform 

is  to  deliver  to  all  these  people  transfer  tickets  entitling  them  to 

ride  upon  the  defendant's  cars.     It  is  difficult  to  see  how  a  return 

to  the  writ,  if  issued,  could  be  enforced,  or  how  the  final  judgment 

could  be  executed,  under  section  2073  of  the  Code. 

It  seems  to  me  that  an  absolute  right  to  a  writ  of  mandamus  by 
the  relator,  representing,  as  he  claims,  the  whole  public,  to  procure 
the  relief  demanded,  is  not  sanctioned  by  any  clear  authority,  but, 
on  the  contrary,  the  more  recent  decisions  of  this  court  are  adverse 
to  the  relator's  claim.  People  ex  rel.  Linton  v.  B.  H.  R.  Co.,  172 
N.  Y.  90,  64  X.  E.  788 ;  People  ex  rel.  Pumpyanshy  v.  Keating, 
168  N.  Y.  390,  61  N.  E.  637. 

The  law  with  respect  to  the  right  of  this  court  to  review  tho 
order  of  the  court  below  refusing  a  writ  of  mandamus  is  now,  I 
think,  well  settled  upon  a  very  fair  and  reasonable  basis ;  and  that 
is  that  the  application  for  the  writ  is  addressed  to  the  sound  dis- 
cretion of  the  Supreme  Court,  and,  where  it  appears  that  the  facts 
are  such  as  to  justify  the  court  in  refusing  the  writ  as  matter  of 
discretion,  this  court  will  not  interfere,  unless  it  afiirmatively  ap- 
pears in  the  order  denying  the  writ  that  the  court  did  not  refuse 
the  writ  in  the  exercise  of  its  discretion.  Matter  of  Hart,  159 
N.  Y.  284,  54  '^.  E.  44 ;  People  ex  rel.  Durant  L.  /.  Co.  v.  Jerolo- 
man,  139  N.  Y.  14,  34  N.  E.  726;  People  ex  rel  Jacobus  v.  Van 
WycJc,  157  N.  Y.  495,  52  X.  E.  559.  It  does  not  appear  from  the 
order  which  is  the  subject  of  this  appeal  that  the  courts  below  re- 
fused to  grant  the  application  for  want  of  power,  or  upon  any  other 
question  of  law. 
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It  follows  that  the  case  is  not  reviewable  in  this  court,  and,  thwe- 
fore,  the  appeal  must  be  dismissed,  with  costs. 

Paekeb,  C.  J.,  and  Gray,  Babtlbtt,  Haioht,  Mabtin,  and 
CuLLBN,  JJ.,  concur. 

Appeal  dismissed. 


Stillings  v.  Metropolitan  Street  Railwat/  Co. 

(New  York  —  Court  of  Appeals.) 

Collision  with  Pbdebtbian  Cbossinq  T^ck  to  Take  a  Cab;  Cohtwbuiwt 
Negligence. —  The  plaintiff's  inteetate  was  struck  by  one  of  the  defend* 
ant's  cars  while  attempting  to  cross  the  track,  diagonally,  to  take  a  car 
that  was  waiting  at  a  crossing.  The  conductor  of  the  waiting  car  ealled 
to  them  to  hurry  up  if  they  wanted  to  get  on  that  car.  The  decedent  ifi 
crossing  the  track  was  facing  the  approaching  car  which  struck  him- 
Upon  the  theory  that  the  call  of  the  conductor  to  hurry  up  may  h*n 
momentarily  diverted  the  decedent's  attention  from  the  approaching  car, 
it  was  held  that  the  decedent  was  not  guilty  of  contributory  negligenee 
as  a  matter  of  law,  and  that  the  question  as  to  whether  or  not  he  wu 
■0  guilty  was  a  question  of  fact  for  the  jury. 

Appeal  by  defendant  from  judgment  of  the  Appellate  Division  modifying  * 
judgment  for  the  plaintiff.  Decided  February  9,  1904.  Reported  177 
N.  Y.  344,  69  N.  E.  641. 

Charles  F.  Brown,  Bayard  R.  Ames,  and  Henry  A.  Bobinsofh 
for  appellant 

Archibald  C,  Shenstone,  for  respondent 

Opinion  by  Haioht,  J. 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  the  plaintiff's  testator.  On  January  7,  1899, 
at  about  midnight,  the  decedent,  a  man  seventy-three  years  of  age, 
with  a  companion,  was  at  the  southwest  comer  of  Central  Park 
West  and  Sixty-ninth  street,  intending  to  take  a  north-bound  car 
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<wa   the  defendant's  road.     The  car  was  then  approaching  from 
Sixty-eighth  street,  and  was  signaled  to  stop  by  the  decedent's  com- 
panion; and  they  started  diagonally  across  the  street  toward  the 
northeast  comer,  where  the  cars  stopped  to  receive  and  discharge 
passengers.     They  had  proceeded  as  far  as  the  south-bound  track 
Avhen  the  north-bound  car  passed  them,  and  stopped  at  the  crossr 
-walk.     The  conductor  then  called  to  them  to  hurry  up,  if  they 
Tv^anted  to  get  on  that  car.     An  instant  later  a  south-bound  car, 
running  at  a  speed  of  from  twenty  to  twenty-five  miles  per  hour, 
struck  and  killed  the  decedent.     His  companion  testified,  in  sub- 
stance,  that  they   saw   the   south-bound   car   approaching  from 
Seventy-first  street  before  leaving  the  southwest  comer  of  Sixty- 
ninth  street;  that,  in  proceeding  diagonally  across  the  street,  he 
led  the  way,  the  decedent  walking  four  or  five  feet  behind  him, 
and  that,  as  the  decedent  stepped  upon  the  south-bound  track,  he 
called  to  him  to  look  out  for  the  car ;  and  that  he  attempted  to  avoid 
it  by  a  backward  movement,  but  was  struck  and  killed. 

The  defense  interposed  is  that  of  contributory  negligence,  and 
the  contention  of  the  appellant  is  that  such  negligence  appears,  as 
a  matter  of  law,  and  that  a  verdict  should  have  been  directed  for 
the  defendant.  It  must  be  conceded  that  the  question  presented  is 
upon  the  border  line,  and  that  ordinarily  a  person  could  not  walk 
diagonally  across  a  street,  facing  an  approaching  car,  and  collid- 
ing therewith,  without  becoming  chargeable  with  contributory 
negligence;  but  in  this  case  we  have  finally  concluded  to  sustain 
the  trial  court  in  submitting  the  case  to  the  jury,  not,  however, 
upon  the  theory  that  the  call  of  the  conductor  to  hurry  up  was 
such  an  invitation  as  would  justify  the  decedent  in  the  belief  that 
his  access  to  the  car  was  thereby  rendered  safe,  and  that  he  was 
excused  from  looking  out  for  the  approaching  south-bound  car,  but 
upon  the  ground  that  the  call  of  the  conductor  may  have  momen- 
tarily diverted  his  attention  therefrom,  and  that  the  loss  of  time 
occasioned  thereby  prevented  his  escape,  and  resulted  in  his  death. 
This,  taken  in  connection  with  the  other  circumstances  disclosed 
in  the  case,  including  the  decedent's  probable  deception  as  to  the 
speed  of  the  south-bound  car,  and  his  right  to  suppose  that  the 
motorman  would  have  it  under  control  as  he  approached  the 
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^Af  PKAX  by  plaintiff  from  a  judgment  of  the  Appellate  Division  affinning  a 
judgment  for  the  defendant  entered  on  the  dismissal  of  the  complaints 
I>ecided  March  15,  1904.    Reported  178  N.  Y.  60,  70  N.  £.  98. 

John  H.  McCrahon,  for  appellant 

Charles  E.  Spencer,  for  respondent. 

Opinion  by  O'Brien,  J. 

The  plaintiflF  sought  to  recover  damages  for  a  personal  injury 

that  he  claimed  to  have  sustained  in  consequence  of  the  falling 

upon  him  of  a  guy  or  stay  wire,  being  a  part  of  the  defendant's 

overhead  trolley  system  for  operating  its  railroad.    One  end  of  the 

'wire,  which  was  about  120  feet  long,  was  attached  to  the  top  of  a 

pole,  and  the  other  end  was  attached  to  the  main  trolley  wire. 

There  is  no  dispute  about  the  fact  that  this  wire  broke  near  the 

point  where  it  was  connected  with  the  trolley,  and  at  least  100 

feet  of  it  fell  into  the  street  below,  a  distance  of  about  twenty-two 

pedestrians  caused  hy  such  conditions^  imless  it  fails  to  remedy  the  defects 
within  a  reasonable  time  after  actual  or  constructive  notice  thereof.  Ludwig 
V.  Metropolitan  St.  Ry.  Co.,  71  App.  Div.  (N.  Y.)  210,  76  N.  Y.  Supp.  667. 

As  to  lit^bility  for  injuries  to  travelers  in  streets  and  highways  caused 
by  electric  wires  therein,  see  note  to  Ela  v.  Postal  Telegraph  &  Gable  Co., 
8  Am.  Electl.  Cas.  427.  See  also  Memphis  St.  Ry.  Co.  v.  Kartright,  1  St.  Ry. 
Rep.  763,  (Tenn.)  76  S.  W.  719;  Economy  L.  &  P.  Co.  v.  Hiller,  8  Am. 
Electl.  Cas.  462,  203  111.  618,  68  N.  E.  72;  Chaperone  v,  Portland  Gen.  Elec. 
Co.,  8  Am.  Electl.  Cas.  468,  41  Greg.  39,  67  Pac.  928;  Herron  v.  City  of 
Pittsburgh,  8  Am.  Electl.  Cba.  482,  204  Pa.  St.  609,  64  Atl.  311;  Wehner  v. 
Lagerfelt,  8  Am.  Electl.  Cas.  486,  27  Tex.  Civ.  App.  620,  66  S.  W.  221; 
Gloucester  Elec.  Co.  v,  Kankas,  8  Am.  Electl.  Cas.  493,  120  Fed.  490. 

In  the  case  of  Neal  r.  Wilmington,  etc.,  Elec.  Ry.  Co.,  3  Penn.  (Del.)  467, 
63  Atl.  338,  it  appeared  that  the  plaintiff's  intestate  was  killed  by  coming 
in  contact  with  a  guy  wire  supporting  an  electric  trolley  pole  which  had 
fallen  and  become  charged  with  electricity.  The  rule  was  laid  down  in  this 
case  that  a  traveler  on  a  highway  is  entitled  to  assume  that  it  is  reason- 
ably safe,  and  while  required  to  use  reasonable  care  and  caution  to  avoid 
danger,  is  not  required  to  search  for  obstructions  and  dangers  therein;  that 
where  the  proximate  cause  of  the  death  of  the  plaintiff's  intestate  was  the 
defendant's  negligence  in  permitting  a  guy  wire  to  fall  into  a  street  and 
become  charged  with  electricity,  it  was  immaterial  that  the  negligence  of 
some  third  person  might  have  contributed  to  the  accident. 

As  to  the  doctrine  of  rea  ip$a  loquitur,  as  applied  to  live  wires  in  streets, 
see  note,  8  Am.  Electl.  Cas.  481. 
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feet.  The  plaintiff  testified  that  he  was  at  that  moment  riding  on 
a  bicycle  through  the  street,  underneath  the  wire,  and  that  it  M 
upon  him,  coiled  around  his  body,  and  communicated  what  he 
called  a  shock  of  electricity  to  him,  which  affected  his  heart  and 
nervous  system.  The  plaintiff's  testimony  was  in  many  respects 
corroborated  by  other  witnesses.  The  proof  tended  to  show  that 
the  plaintiff  was  subjected  to  considerable  physical  suffering  in 
consequence  of  the  accident,  but  whether  the  injuries  clainued  to 
have  been  sustained  were  temporary  or  permanent  does  not  appear 
from  the  proofs. 

At  the  dose  of  all  of  the  testimony  the  learned  trial  judge 
granted  a  motion  made  by  the  defendant's  counsel  for  a  nonsuit, 
and  to  this  ruling  the  plaintiff's  counsel  excepted.    He  also  asked 
that  the  whole  case  made  out  by  the  evidence  be  submitted  to  the 
jury,  which  request  was  refused  and  an  exception  was  taken.    The 
case,  therefore,  presents  the  familiar  question  whether  the  plain- 
tiff produced  at  the  trial  any  evidence  which  he  was  entitled  to  have 
weighed  and  considered  by  the  jury.     There  can,  I  think,  be  no 
doubt  that  the  plaintiff's  testimony,  if  believed,  or,  rather,  if  at 
all  credible,  tended  to  establish  the  cause  of  action  stated  in  the 
complaint    The  plaintiff  has  been  nonsuited,  and  the  judgmeot  of 
nonsuit  has  been  aflSrmed  at  the  Appellate  Division,  on  the  sole 
ground  that  the  facts  to  which  he  and  his  witnesses  testified  at  the 
trial  were  utterly  incredible,  and  in  fact  scientifically  and  physi- 
cally impossible.    It  is  upon  that  ground  that  the  learned  counsel 
for  the  defendant  attempts  to  sustain  the  judgment  in  this  court 
The  fact  that  the  overhead  wire  attached  to  the  defendant's  trolley 
system  fell  at  the  time  and  place  claimed,  and  came  in  contact,  at 
least  to  some  extent,  with  the  plaintiff's  person,  was  clearly  es- 
tablished ;  but  it  was  said  that  a  stay  or  guy  wire,  one  end  of  whiA 
was  detached  from  the  trolley,  and  the  other  end  attached  to  a  pole, 
could  not  possibly  have  communicated  a  current  of  electricity  to 
the  plaintiff's  body.    We  are  not  able  to  understand  how  such  an 
occurrence  could  have  happened,  but  this  court  is  not  the  judge 
of  the  credibility  of  testimony.    We  have  frequently  had  occasion, 
in  cases  of  accidents  upon  electric  railways,  to  try  and  fathom  some 
of  the  unaccoimtable  freaks  of  electricity.     We  know  that  there 
are  many  things  concerning  its  action  that  are  imperfectly  under 
stood.     What  it  does  or  may  do  under  a  given  state  of  circum- 
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stances  is  perhaps  not  yet  accurately  known.    It  may  be  that  the 
plaintiff's  claim  that  he  felt  a  shock  of  electricity  when  the  wire 
coiled  aroimd  his  body  was  purely  imaginary ;  but,  if  he  tells  the 
truth  as  to  what  followed,  and  the  effect  which  the  accident  had 
upon  him,  there  can  be  no  doubt  that  in  some  way  and  from  some 
cause  he  sustained  bodily  injuries.    What  the  extent  of  these  in- 
juries was,  and  whether  they  were  real,  or  in  some  degree  feigned, 
^WHS  a  question  for  the  jury.    If  the  plaintiff's  testimony  as  to  the 
circumstances  attending  the  injury  is  incredible  and  impossible, 
it  is  as  easy  to  expose  the  falsity  and  to  demonstrate  the  truth  be- 
fore the  jury  as  it  is  before  the  court 

All  we  mean  to  say  is  that  the  credibility  and  the  weight  to  be 
given  to  the  plaintiff's  testimony  should  have  been  determined  by 
the  jury.  It  is  not  a  very  imusual  thing  for  this  court  to  feel  con- 
strained to  affirm  judgments  in  such  cases  where  large  recoveries 
have  been  had  upon  testimony  quite  as  incredible  as  that  of  the 
plaintiff  in  this  case.  Moreover,  it  frequently  happens  that  cases 
appear  and  reappear  in  this  court,  after  three  or  four  trials,  where 
the  plaintiff  on  every  trial  has  changed  his  testimony  in  order  to 
meet  the  varying  fortunes  of  the  case  upon  appeal.  It  often  hap- 
pens that  his  testimony  upon  the  second  trial  is  directly  contrary 
to  his  testimony  on  the  first  trial,  and,  when  it  is  apparent  that  it 
was  done  to  meet  the  decision  on  appeal,  the  temptation  to  hold 
that  the  second  story  was  false  is  almost  irresistible.  Yet  in  just 
such  cases  this  court  has  held  that  the  changes  and  contradictions 
in  the  plaintiff's  testimony,  the  motives  for  the  same,  and  the  truth 
of  the  last  version,  is  a  matter  for  the  consideration  of  the  jury. 
Williams  v.  Del,  L.  &  W.  R.  Co.,  155  K  Y.  168,  49  N.  E.  672. 
If  this  court  is  to  be  consistent  with  the  position  taken  in  that 
case,  and  in  many  other  cases  of  like  character,  we  cannot  hold, 
as  matter  of  law,  that  there  was  no  proof  in  this  case  to  sustain 
the  plaintiff's  cause  of  action.  It  often  happens  that  science  and 
common  knowledge  may  be  invoked  for  the  purposes  of  demonstrat- 
ing that  a  particular  statement  in  regard  to  some  particular  acci- 
dent must  be  absolutely  false.  In  such  cases  the  question  is  for 
the  court.  But  in  cases  of  doubt  we  think  it  is  wiser  and  better  to 
remit  such  controversies  to  the  proper  tribunal  for  settling  facts 
and  ascertaining  where  the  truth  lies,  rather  than  assume  the  power 
to  determine  the  facts  ourselves.     This  is  an  old  rule,  and  while. 
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like  all  other  rules,  it  may  work  hardship  or  injustice  in  a  particu- 
lar case,  it  is  wiser  to  adhere  to  it.  McDonald  v.  Metropolitan 
Street  By.  Co.,  167  N.  Y.  66,  60  N.  E.  282 ;  Place  v.  N.  Y.  C.  & 
H.  B.  B.  Co.,  167  N.  Y.  346,  60  N".  E.  632;  Hoffman  House  v. 
Foote,  172  K  Y  360,  65  N.  K  169. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Babtlett,  Haight,  Vann,  Cullew,  and  Webnbe,  J  J.,  concor. 
Pabkeb,  C  J.,  absent 

Judgments  revised,  etc 


tZV,  Y.  C.  &  H.  B.  B.  Co.  V.  Auburn  Interurban  Electric  B.  Co. 

(New  York  —  Court  of  Appeals.) 

ExiXNSiON  OF  SnoEBT  Raojioad;  Cebtdioatx  as  to  Publio  CoifVEifiXErcs 
AND  Nbcessitt. —  Under  section  59a  of  the  Railroad  Law,  as  inserted 
by  Laws  1902,  chap.  226,  no  extension  of  a  street  surface  railroad  that 
will  be  practically  parallel  with  another  railroad  already  constructed  and 
in  operation  can  be  made  without  a  certificate  from  the  board  of  rail- 
road commissioners  as  to  public  convenience  and  necessity.  Prior  to  the 
enactment  of  that  section  a  street  surface  railroad  could  extend  ita  lines 
under  section  90  of  the  Railroad  Law  without  such  certificate.  So 
where  a  street  surface  railroad  company  incorporated  in  1895  had  filed  a 
statement  in  1901  under  section  90  for  a  proposed  extension  of  ita  line, 
the  provisions  of  the  said  section  59a  do  not  apply. 

Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  afllrming  a 
judgment  in  favor  of  the  defendant.  Decided  March  15,  1904.  Retorted 
178  N.  Y.  76,  70  N.  E.  117. 

Frank  Hiscoch,  Thomas  Em^ry,  and  Ira  A.  Place,  for  appellant 
Oeorge  Barron,  for  Skaneatelee  Kailroad  Company. 
William  Nottingham,  for  respondent 
Opinion  by  Webweb,  J. 

This  action  was  brought  to  restrain  the  defendant  from  om- 
structing  and  operating  an  alleged  proposed  extension  of  its  street 
surface  railroad  between  the  village  of  Skaneateles  and  the  city  of 


;N.  Y.  C.  &  H.  E.  R.  Co.  V.  AuBUEN  Intehurban  El.  R.  Co.     763 

Syracuse,  in  the  county  of  Onondaga.  The  complaint  was  framed 
lapon  the  theories:  (1)  That  the  alleged  extension  was  invalid, 
because  the  defendant  had  failed  to  obtain  from  the  board  of 
railroad  commissioners  a  certificate  that  public  convenience  and 
necessity  required  it;  and  (2)  that  the  so-called  extension  was 
such  only  in  name,  and  was  in  reality  a  new  road,  the  construction 
and  operation  of  which  was  illegal  without  such  certificate.  These 
allegations  of  the  complaint  were  met  by  the  denials  of  the  answer, 
and  upon  the  issue  thus  joined  and  the  proofs  made  the  defendant 
-was  given  a  judgment,  which  has  been  affirmed  by  the  Appellate 
Division. 

The  appellant  now  contends  that  the  findings  of  fact  and  con- 
clusions of  law  of  the  learned  trial  court  do  not  support  the  judg- 
ment, because  the  allegations  of  the  complaint  and  the  evidence 
given  in  support  thereof  tend  to  prove  the  construction  and  opera- 
tion of  a  proposed  extension  between  Skaneateles  and  Syracuse, 
while  the  only  findings  and  conclusions  upon  the  subject  are  to 
the  effect  that  a  bona  fide  extension  was  projected  and  made 
between  Skaneateles  and  Marcellus.  Of  this  contention  it  is 
enough  to  say  that  there  is  evidence  to  support  the  findings  and 
conclusions  made,  and  these  are  sufficient  to  sustain  th^  judgment 
rendered,  imless  the  main  contention  of  the  plaintiff  as  to  the  con- 
struction of  sections  59  and  90  of  the  Railroad  Law  (Laws  1895, 
pp.  317,  791,  chaps.  545,  933)  is  upheld,  in  which  event  the  judg- 
ment must,  of  course,  be  reversed,  without  regard  to  the  evidence 
or  the  findings  of  fact  based  upon  it. 

The  failure  of  the  trial  court  to  find  certain  facts  which  the 
appellant  claims  to  have  established  by  evidence  is  not,  in  the 
present  state  of  this  record,  an  error  of  law  reviewable  by  this 
court  (National  Harrow  Co,  v.  Bement  &  Sons,  163  N.  Y.  505, 
57  N.  E.  764)  ;  and,  if  there  is  any  evidence  to  support  the  find- 
ings of  fact  actually  made,  the  result  in  that  regard  is  binding 
upon  this  court,  even  though  a  different  conclusion  should  or 
might  have  been  reached  in  the  courts  below  (Ostrom  v.  Oreene, 
161  N.  Y.  363,  55  N.  E.  919).  In  the  last  analysis,  therefore, 
the  only  question  that  we  can  review  is  whether  the  extension  of 
defendant's  road,  projected  and  constructed  as  found  by  the  trial 
court,  was  valid  under  the  statute,  without  the  certificate  of  the 
board  of  railroad  commissioners   as  to  the  public  convenience 
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and  necessity  thereof.  The  defendant  was  organized  ii^  1895  for 
the  purpose  of  constructing  an  electric  street  surface  railroad  over 
oertain  routes  described  in  its  charter.  One  of  these  routes  ex- 
tended from  a  given  point  in  the  city  of  Auburn,  in  the  coun^ 
of  Cayuga,  over  and  along  stated  courses  to  the  intersection  of 
Genesee  street  with  the  easterly  boundary  of  the  village  of  Skan> 
eatelesj  in  the  county  of  Onondaga.  The  defendant  had  com- 
plied with  the  then  existing  requirements  of  section  59  of  the 
Kailroad  Law  (Laws  1895,  p.  317,  chap.  545),  whidi,  among  otho" 
things,  provided  that  "  no  railroad  corporation  hereafter  formed 
shall  exercise  the  powers  conferred  by  law  upon  such  corpora- 
tions or  begin  the  construction  of  its  road  *  *  *  until  the 
board  of  railroad  commissioners  shall  certify  that  ♦  *  ♦ 
public  convenience  and  a  necessity  require  the  construction  of  said 
railroad  as  proposed  in  said  articles  of  association.'*  The  route 
above  referred  to  was  one  of  the  routes  specified  in  the  defend- 
ant's articles  of  association.  At  the  time  of  the  commencement 
of  this  action  the  defendant  had  constructed  and  was  operating 
about  six  and  one-half  miles  of  its  road  over  that  route,  from*  the 
point  of  its  beginning  in  the  city  of  Auburn  to  a  point  in  Genesee 
street  at  or  near  its  intersection  with  Jordan  street  in  the  village 
of  Skaneateles,  and  waa  about  to  begin  the  construction  of  the 
remainder  of  its  road  along  Genesee  street  from  its  intersection 
with  Jordan  street  to  the  easterly  boundary  of  the  village  of 
Skaneateles.  After  the  completion  of  its  road  along  this  route,  and 
on  the  2d  day  of  October,  1901,  the  defendant  made  and  filed  a 
statement  and  certificate  of  a  proposed  extension  of  its  road  from 
its  easterly  terminus  in  the  village  of  Skaneateles,  easterly  along 
specified  courses  for  a  distance  of  about  six  miles  to  ihe  village 
of  Marcellus,  in  the  county  of  Onondaga.  This  statement  and 
certificate  complied  in  all  essential  particulars  with  section  90  of 
the  Railroad  Law  (Laws  1895,  p.  791,  chap.  933),  which  provides 
that:  "Any  street  surface  railroad  corporation,  at  any  time  pro- 
posing to  extend  the  road  or  to  construct  branches  thereof,  may, 
from  time  to  time,  make  and  file  in  each  of  the  offices  in  whidi 
its  certificate  of  incorporation  is  filed,  a  statement  of  the  names 
and  descriptions  of  the  streets,  roads,  avenues,  highways,  and 
private  property  in  or  upon  which  it  is  proposed  to  construct, 
maintain  or  operate  such  extensions  or  branches."     Upon  filing 
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any  such  statement  and  upon  complying  with  the  conditions  set 
forth  in  section  91  of  the  Railroad  Law  (Laws  1901,  p.  1529, 
chap.  638,  which  relates  to  the  consents  of  the  local  authorities 
and  adjoining  property-owners  in  cities  and  villages),  "  every 
such  corporation  shall  have  the  power  and  privilege  to  construct, 
extend,  operate  and  maintain  such  road,  extensions  or  branches, 
upon  and  along  the  streets,  avenues,  roads,  highways  and  private 
property  named  and  described  in  its  certificate  of  incorporation 
or  in  such  statement." 

The  courts  below  have  held  that  section  59  of  the  Railroad 
Law,  as  it  stood  in  1901,  had  no  application  to  proposed  extensions 
of  then  existing  street  surface  railroads,  and  that  it  was  not  neces- 
sary for  the  defendant  to  apply  to  the  board  of  railroad  com- 
missioners for  a  certificate  of  public  convenience  and  necessity 
for  the  extension  of  its  road  above  referred  to.     We  concur  in 
that  construction  of  the  statute.     The  history  and  the  language 
of  section  69  very  clearly  indicate  the  legislative  purpose  behind 
its  enactment.     When  it  first  became  a  part  of  the  Railroad  Law 
in  1892,  street  surface  railroads  were  expressly  exempted  from  its 
provisions.     Thus  it  stood  until  1895,  when  that  exemption  was 
removed.     In  plain  and  unequivocal  language  it  referred  only  to 
new  railroads  to  be  constructed  by  railroad  corporations  there- 
after to  be  formed.     In  1902  it  was  amended   (§  59a,  Laws 
1902,    p.    610,    chap.    226)    by    providing    that    "any    street 
surface   railroad   company   which   proposes  to   extend   its  road 
beyond    the    limits    of    any    city    or    incorporated    village    by 
a  route  which  will  be  practically  parallel  with  a  street  surface 
railroad  already  constructed  and  in  operation  shall  first  obtain  the 
certificate  of  the  board  of  railroad  commissioners  that  public 
convenience  and  a  ;necessity  require  the  construction  of  such  ex- 
tension as  provided  in  the  case  of  a  railroad  corporation  newly 
formed."     During  the  whole  of  the  period  from  1890,  when  the 
present  Railroad  Law  was  originally  enacted,  down  to  1902,  when 
section  59  was  so  amended  as  to  bring  proposed  extensions  of 
street  surface  railroads  within  the  rule  requiring  the  certificate  of 
the  board  of  railroad  commissioners  as  to  public  convenience  and 
necessity,  section  90  has  also  been  a  part  of  the  same  law,  and, 
although  amended  in  1893,  and  again  in  1895,  its  substance  has 
remained  unchanged,  and  it  has  alwap  dealt  exclusively  with 
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extensions  and  branches  of  street  surface  railroads.  Thus  we  see 
that  in  1890,  when  newly  projected  street  surface  railroads  were 
concededly  exempted  from  the  changed  policy  of  the  State  toward 
its  steam  railroads,  as  manifested  in  section  59  of  the  Railroad 
Law,  the  statutory  provision  (§  90)  for  extensions  of  street 
surface  railroads  was,  in  eflFeot,  the  same  as  in  1895,  when  new 
street  surface  railroads  were  placed  upon  the  same  footing  as 
new  steam  railroads,  and  this  was  the  condition  of  the  statute 
down  to  1902  when  section  59  was  amended  as  above^  stated. 

The  reasons  for  this  difference  in  the  earlier  l^slative  treat- 
ment of  the  two  kinds  of  railroads  are  obvious.  Under  the  law 
as  it  stood  prior  to  1890  the  requisite  number  of  persona  with 
sufficient  capital  could  organize  a  railroad  corporation  and  ocm- 
struct  a  railroad  at  any  time  and  over  any  route  they 
might  choose.  In  the  formative  period  of  our  State  this 
was  doubtless  a  most  beneficient  policy  and  contributed  very  ma- 
terially to  the  development  of  our  commerce  and  resources.  Ex- 
perience, however,  demonstrated  that  railroad  enterprises  are  not 
exceptions  to  the  ordinary  trade  laws  of  supply  and  demand-  Ill- 
advised  and  speculative  railroad  enterprises  soon  emphasized  the 
necessity  of  protecting  not  only  existing  railroad  corporations 
against  destructive  competition,  but  the  investing  public  against 
the  disastrous  consequences  of  indiscriminate  and  unrestricted 
railroad  schemes  backed  by  alluring  but  impracticable  promise  of 
gain.  These  were  the  conditions  which  brought  about  the  enact- 
ment of  section  59  as  part  of  the  Railroad  Law.  The  reasons  for 
then  exempting  street  surface  railroads  from  its  operations  are 
equally  apparent.  At  that  time  street  surface  railroads  were  ope- 
rated by  horse  power,  chiefly  in  the  larger  cities,  and  they  were 
comparatively  few  in  number.  With  the  advent  of  electricity  as  a 
motive  power  new  conditions  were  created.  N'ot  only  was  urban 
traffic  greatly  augmented,  but  interurban  street  surface  railroads 
were  projected  on  every  hand,  xmtil  the  history  of  steam  rail- 
roads found  its  counterpart  in  this  new  outlet  for  corporate  enter- 
prise and  capital.  In  1895  the  Legislature  again  interposed  — 
this  time  in  favor  of  existing  street  surface  railroads  and  the 
investing  public  —  by  striking  out  of  section  59  the  exemption  in 
favor  of  street  surface  railroads,  thus  placing  all  railroads  of  every 
kind  thereafter  to  be  projected  upon  precisely  the  same  footing. 
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That  this  amendment  of  section  59  was  not  quite  far-reaching 
enough  has  been  made  evident  by  later  developments  and  legisla- 
tion. After  the  legislation  of  1895,  section  90  of  the  Eailroad  Law 
still  gave  practically  unlimited  power  to  extend  existing  street 
surface  railroads.  Under  this  power  long  interurban  lines  could 
be  constructed  by  means  of  successive  extensions,  and  existing 
lines  could  be  paralleled  by  the  same  methods.  To  remedy  this 
new  phase  of  an  old  evil,  section  59a  was  enacted  in  1902,  and, 
as  the  law  now  stands,  no  street  surface  railroad  corporation 
can  extend  its  road  beyond  the  limits  of  any  incorporated  city  or 
village,  if  the  effect  of  such  extension  will  be  to  practically  parallel 
any  existing  street  surface  railroad,  without  first  obtaining  from 
the  board  of  railroad  commissioners  a  certificate  that  public 
convenience  and  a  necessity  require  such  extension. 

The  construction  of  sections  59  and  90  of  the  Railroad  Law, 
supported  by  their  language  and  history,  is  re-enforced  by  several 
incidental  considerations.  While  it  is  true  that  these  sections 
must  be  read  together,  it  is  equally  true  that  such  a  reading  is 
useful  only  so  far  as  the  two  sections  relate  to  precisely  the  same 
subject.  Originally,  section  59  had  reference  only  to  steam  rail- 
roads, and  section-  90  has  always  dealt  exclusively  with  street 
surface  railroads.  The  Railroad  Law  has  never  permitted  the  ex- 
tensions of  steam  railroads,  while  it  has  always  provided  for  ex- 
tensions of  street  surface  railroads.  The  same  legislative  policy 
which  in  1890  applied  the  provisions  of  original  section  59  to 
steam  railroads,  excluded  street  surface  railroads  fronx-  its  opera- 
tion, and,  as  that  section  related  only  to  newly  projected  rail- 
roads, it  is  clear  that  the  mere  excision  in  1895  of  the  exemption  in 
favor  of  street  surface  railroads  had  no  other  effect  than  to  place 
the  latter  upon  exactly  the  same  footing  with  the  former.  Sec- 
tions 59  and  90  were,  therefore,  entirely  independent  of  each 
other  until  1902,  when  the  Legislature  again  announced  a  change 
of  policy,  not  as  to  railroads  generally,  but  only  as  to  extensions 
of  street  surface  railroads  as  expressed  in  section  59a,  which  for 
the  first  time  brought  sections  59  and  90  into  relations  with  each 
other.  All  this  is  supplemented  by  the  practical  construction  that 
has  been  given  to  these  sections  by  the  board  of  railroad  commis- 
sioners and  by  the  Legislature.  The  former,  in  its  annual  reports 
of  1897,  1898,  and  1899,  very  pointedly  called  attention  to  the 
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need  of  amendatory  l^slation  in  respect  of  street  surface  railroad 
extensions;  and  the  latter,  in  1902,  adopted  the  recoimnendatioi^ 
therein  made  by  the  enactment  of  section  59a.  Much  might  be 
said  as  to  the  far-reaching  effect  of  this  practical  constructioii, 
and  the  legal  weight  which  should  be  given  to  it,  but,  since  it  is  in 
perfect  accord  with  our  own  view  of  the  statute,  we  deem  it  un- 
necessary to  further  extend  the  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

Paekeb,  O.  J.,  and  O'Brien,  Maetin,  and  Vann,  J  J.,  ooncnr; 
Gray,  J.,  not  sitting;  Baetlett,  J.,  taking  no  part 

Judgment  affirmed. 


Paige  v.  Schenectady  Railway  Co. 
(New  York  —  Court  of  Appeals.) 

1.  Use  of  Street  bt  Electbic  Stbeet  Railway.^ — ^The  use  of  a  citj  street 

for  the  purposes  of  a  street  surface  railroad  operated  by  electric  power 
imposes  an  added  burden  upon  the  property  rights  of  the  owners  of  tht 
fee  of  the  street,  and  such  owners  are  entitled  to  restrain  the  operatioo 
of  a  railroad  in  such  street  unless  they  have  consented  thereto. 

2.  C0NSE17TS  OF  ABUTTING  OwNEBS  NOT  TO  BE  Abandonbd.2— ConBents  OBee 

granted  by  abutting  owners  cannot  be  withdrawn  after  the  road  is  eos- 
structed  at  the  will  of  the  owner  where  there  was  no  contract  to  that 
effect,  no  consent  by  the  State  or  general  public,  or  by  the  stockholders  of 
the  company,  and  no  consideration  therefor.  The  abandonment  of  the 
portion  of  the  road  to  which  the  consents  attached  by  a  receiver  of  the 
company  appointed  in  proceedings  for  the  foreclosure  of  a  mortgage, 
under  an  order  limiting  its  authority  to  the  management,  operatioa, 
and  protection  of  the  company's  property,  cannot  affect  the  rights  ac- 
quired under  such  consents.  The  street  being  occupied  under  a  publie 
franchise  cannot  be  abandoned  without  the  consent  of  the  State,  the 
company,  and  its  stockholders,  and  the  consents  of  abutting  owners  will 

1.  As  to  street  surface  railroad  as  additional  servitude  upon  property  of 
abutting  owners,  see  monographic  note  to  1  St.  Ry.  Rep.  528. 

2.  As  to  the  validity,  sufficiency,  and  execution  of  consents,  see  Mercer 
County  Traction  Co.  v.  United  N.  J.  R.  k  C.  Co.,  1  St.  Ry.  Rep.  628,  (N.  J.) 
54  Atl.  810.     As  to  revocation  of  consents  when  once  duly  executed,  ste 
Paterson  &  S.  L.  Tract.  Co.  v.  Wostbrock,  2  St.  Ry.  Rep.  711,  (N.  J.  B9.) 
56  Atl.  653. 
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Biiryive  the  reorganization  of  the  company  and  pass  to  its  successor  in 
title.  The  fact  that  the  successor  company  attempted  to  obtain  the 
consent  of  the  abutting  owners  to  a  reconstruction  of  that  part  of  its 
railway  which  had  been  abandoned  does  not  forfeit  or  impair  its  rights 
acquired  under  the  original  consents. 
3,  Injunction  Restraining  Opebation  of  Road  by  Nonoonsent  op  the 
OwNEB. —  Where  a  strip  of  land  outside  the  original  street  was  acquired 
by  the  city  under  condemnation  proceedings,  and  the  street  was  widened, 
an  abutting  owner  who  owned  the  fee  to  the  center  still  holds  the  fee 
to  that  portion  of  the  land  lying  between  the  center  of  the  street  and 
the  former  boundary  thereof,  and  where  such  owner  did  not  consent  to 
the  construction  of  the  railway  over  his  premises,  he  is  entitled  to  an 
injunction  restraining  the  operation  of  the  road  over  that  portion,  al- 
though its  value  can  be  little  more  than  nominal. 

Afpbai.  by  defendant  from  judgments  of  the  Appellate  Division  afiOrming 
judgments  enjoining  the  defendant  from  operating  its  railway  in  a  street 
in  front  of  the  premises  of  each  of  such  plaintiffs.  Decided  March  15, 
1904.    Reported  178  N.  Y.  102,  70  N.  E.  213. 

The  trial  judge  made  a  short  decision  in  each  action,  and  also  made  findings 
of  fact,  and  directed  the  same  to  be  attached  to  the  decision  therein.     The 
Schenectady  Street  Railway  Company,  the  predecessor  of  the  defendant,  ob- 
tained the  consent  of  the  local  authorities  of  the  city  of  Schenectady  and 
the  consent  of  the  necessary  number  of  abutting  owners  to  the  construction 
of  a  street  railway  in  Washington  avenue,  in  that  city.    The  plaintiffs  Paige, 
Whitmyre,  and  the  predecessor  in  title  of  the  plaintiff  Thompson  were  among 
the  property-owners  who  consented  to  its  construction.    In  September,  1891, 
after  the  railway  on  Washington  avenue  had  been  completed  and  was  in 
operation,  the   company  executed  a  mortgage  upon  its  property  and  fran- 
chises, including  the  Washington  avenue  portion  of  its  road,  to  the  Central 
Trust  Company  of  the  city  of  New  York.    In  August,  1893,  Corra  N.  Williams, 
a  stockholder  and  bondholder  of  the  street  railway  company,  brought  an  ac- 
tion in  the  United  States  Circuit  Court  on  behalf  of  himself  and  all  other 
creditors  of  said  company,  alleging  its  insolvency,  and  asked,  among  other 
things,  that  a  receiver  of  the  property  of  the  railway  company  be  appointed. 
Subsequently  John  Muir  was,  in  that  action,  appointed  receiver  of  all  the 
property  of  the  company,  and  duly  qualified  as  such.     In  the  following  De- 
cember, while  the  property  was  in  the  possession  of  such  receiver,  the  Central 
Trust  Company  brought  an  action  in  the  same  court  to  foreclose  the  mortgage 
upon  the  property  and  franchises  of  said  railway  company.     In  that  action 
George  W.  Jones  was  appointed  receiver  of  its  property  on  June  19,  1894,  by 
tn  order  which  also  provided  that  Muir,  the  receiver  in  the  Williams  suit, 
ahould  turn  over  the  property  to  Jones,  and  it  directed  him  "  to  manage  and 
operate  the  said  railway  and  property,  and  to  exercise  the  franchises  of  the 
lud  company,  and  to  discharge  the  public  duties,  and  to  preserve  and  protect 
49 
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the  said  property  in  proper  condition  and  repair  bo  that  it  may  be  safely  and 
adyantageousiy  used,  and  to  protect  the  title  and  possession,  and  to  secure 
and  protect  the  business  of  the  same."  On  or  about  October  2,  1894,  D.  Cady 
Smith  and  nineteen  others,  owners  of  property  on  Washington  avenue,  pre- 
sented a  petition  to  the  common  council  of  the  city  of  Schenectady,  asking 
the  consent  of  that  body  to  the  abandonment  of  the  street  railway  on  a  por- 
tion of  Washington  avenue.  A  similar  petition  was  presented  on  behalf  of 
Jones,  as  receiver  of  the  railway  company  in  the  foreclosure  suit.  The  com- 
mon council  thereupon  adopted  a  resolution  authorizing  Jones,  as  such  re- 
ceiver, to  dispense  permanently  with  the  operation  of  its  road  between  Chureh 
street  and  the  Mohawk  bridge.  After  the  adoption  of  such  resolution,  and  with 
the  consent  of  twenty  abutting  owners,  Jones  took  up  the  rails  on  a  portion 
of  Washington  avenue,  and  restored  the  pavement.  There  seems  to  be  no 
evidence  in  the  case  that  he  obtained  authority  to  abandon  the  road  from  the 
court  which  appointed  him,  from  the  railroad  commissioners,  or  from  the 
State.  Nor  does  the  proof  disclose  that  he  obtained  the  consent  of  the  Sche- 
nectady Street  Railway  Company,  or  its  stockholders  or  bondholders,  or  of 
the  trustee  under  the  mortgage.  On  September  1,  1894,  a  decree  of  fore- 
closure and  sale  was  entered,  and  pursuant  to  that  decree  the  property  men- 
tioned therein,  which  included  the  Washington  avenue  railway  and  franchise, 
was  sold  to  one  Kobbe  and  two  others.  This  sale  was  confirmed  by  a  de- 
cree of  the  court  February  8,  1895,  and  a  deed  thereof  was  executed  ajdd 
delivered  to  them  by  the  special  master  appointed  to  make  such  sale  on  or 
about  February  9,  1895.  Kobbe  and  the  other  purchasers  also  received  deeds 
of  such  property,  rights,  and  franchises  from  the  Schenectady  Street  Railway 
Company  and  from  George  W.  Jones.  On  February  14,  1895,  Kobbe  and 
the  other  purchasers  conveyed  the  mortgaged  property  to  the  present  de- 
fendant, which  was  incorporated  on  that  day.  The  complaint  in  the  fore- 
closure action,  the  decree  of  foreclosure  and  sale,  and  each  of  the  foregoing 
deeds  specifically  described  the  franchise  to  maintain  a  railroad  on  Wash- 
ington avenue.  In  1901  the  present  defendant,  claiming  that  the  alleged 
abandonment  of  the  railway  by  the  receiver  was  ineffective,  and  also  claiming 
a  right  under  original  proceedings  instituted  by  it,  independent  of  any  right 
acquired  from  the  Schenectady  Street  Railway  Company,  attempted  to  relay 
the  tracks  on  Washington  avenue,  whereupon  the  present  actions  were  brought. 
In  each  of  the  conveyances  for  the  six  lots  owned  by  the  plaintiffs  the  de- 
scription of  the  lots  bounded  them  upon  the  street.  The  defendant's  railway 
is  ''  in  part  on  the  half  of  the  street  toward  the  plaintiffs  in  all  cases."  On 
the  trial  it  was  stipulated  that  the  plaintiffs  had  been  in  possession  under 
their  respective  conveyances  of  the  premises  abutting  on  Washington  avenne 
for  twenty-nine  years.  Upon  the  evidence  and  stipulation  it  is  claimed  hy 
each  of  the  plaintiffs  that  he  or  she  owns  the  portion  of  Washington  avenue 
in  front  of  his  or  her  premises  to  the  center  of  the  street.  The  defendant, 
however,  sought  to  show  that  Washington  avenue  was  in  existence  prior  to 
August  27,  1664,  and  hence  that  it  was  originally  a  Dutch  street,  to  which 
the  Dutch  law  was  applicable. 
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'Marcos  T.  Hun  and  James  A.  Van  Voast,  for  appellant 

Douglas  Campbell,  for  respondents. 

Opinion  by  Mabtin,  J. 

Although  our  decision  in  the  case  of  Peck  v.  Schenectady  By. 
Co.,  170  N.  Y.  298,  63  K  E.  367,  where  we  held  that  the  use  of 
&  city  street  for  the  purposes  of  a  street  surface  railroad  operated 
by   electric  power  imposes  an  added  burden  upon  the  property 
rights  of  the  owners  of  the  fee  of  the  street,  is  in  conflict  with  the 
rule  adopted  in  most  other  jurisdictions,  yet,  as  that  case  was 
most  carefully  and  thoroughly  examined  and  considered,  and  the 
oonclusion  reached  that  we  should  adhere  to  the  former  decision  of 
this  court  upon  the  subject,  that  decision  must  now  be  regarded 
as  final  and  conclusive  — '  not  to  be  overruled  or  avoided,  even  by 
indirection.    Hence  it  follows  that  the  owners  of  the  fee  in  Wash- 
ington avenue  are  entitled  to  defend  against  any  improper  inva- 
sion of  or  interference  with  their  rights  therein,  unless  they  have 
been  surrendered  or  impaired  by  some  effective  act  of  the  plain- 
tiffs or  their  grantors. 

The  defendant  seeks  to  attack  or  impeach  the  validity  of  the 
title  of  the  plaintiffs  to  the  fee  of  the  street  on  the  ground  that 
their  premises  extend  only  to  the  line  of  the  street,  and  not  to  the 
center  thereof.  The  claims  upon  which  this  contention  rests  are 
twofold:  First,  that  Washington  avenue  existed  anterior  to  1664, 
and  was  consequently  a  Dutch  street,  to  which  the  Dutch  law  ap- 
plied, and  placed  the  title  of  the  street  in  the  public,  and  not  in 
the  abutting  owner;  and,  second,  upon  the  authority  of  the  case  of 
Oraham  v.  Stern,  168  N.  Y.  517,  61  N.  E.  891,  85  Am.  St.  Rep. 
694,  in  which  this  court  held  that,  where  there  was  a  conveyance 
of  property  in  the  city  of  New  York  bounded  upon  one  of  its 
streets,  the  presumption  that  the  conveyance  carried  the  fee  to  the 
center  is  offset,  where  the  conveyance  is  by  the  municipal  authori- 
ties, by  the  presumption  that  the  municipality  would  not  part 
with  the  ownership  and  control  of  a  public  street  once  vested  in  it 
to  be  forever  held  for  the  benefit  of  the  public. 

The  first  of  these  grounds  is  disposed  of  by  the  finding  of  the 
trial  court,  which,  upon  evidence  sufficient  to  justify  it,  has  found 
that  Washington  avenue  was  not  in  existence  as  a  public  highway 
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prior  to  August  27,  1664,  the  date  of  the  capitulation  by  the  Dutch 
to  the  English.  Consequently,  under  that  finding,  and  with  our 
view  of  the  case,  it  becomes  unnecessary  to  consider  much  of  the 
historical  evidence  in  these  cases,  which  was  so  thoroughly  and 
exhaustively  discussed  upon  the  argument  and  in  the  briefs  of 
counsel,  as,  when,  in  1664,  the  English  took  possession  under  the 
charter  to  the  Duke  of  York,  the  common  law  of  England  fol- 
lowed. Mayor,  etc.,  of  New  York  v.  Hart,  95  K  Y.  443,  450 ; 
Canal  Appraisers  v.  People,  17  Wend.  571,  583. 

The  contention  of  the  defendant  upon  the  second  ground  is 
that  the  title  to  the  property  claimed  by  the  plaintiffs  passed  from 
the  colony  of  New  York,  or  from  the  local  authorities  of  Schenec- 
tady, to  the  predecessors  in  title  of  the  present  owners,  after 
Washington  avenue  had  been  opened,  and  while  it  was  used  as  a 
public  highway,  and  hence  that,  under  the  principle  of  the  Graham 
case,  the  presumption  is  that  the  public  authorities,  in  making  the 
several  conveyances  under  which  the  plaintiffs  claim,  intended  to 
retain  the  fee  of  the  street,  and  that  it  should  not  pass  to  the 
grantees  under  such  conveyances.  Thus  the  question  at  once  arises 
whether  the  principle  of  the  decision  in  the  Graham  case  has  any 
application  to  the  facts  and  conditions  existing  in  the  cases  at  bar. 
Obviously,  when  Washington  avenue  became  a  public  highway, 
the  colony  of  N'ew  York  was  governed  by  the  English  law,  under 
which  the  sovereign  did  not  own  the  fee  to  the  streets  or  highways, 
but  only  an  easement  upon  the  land  over  which  they  extended. 
Under  the  common  law  of  England,  the  title  to  the  land  in  a  street 
or  highway  was  not  in  the  King,  but  in  the  lord  of  the  manor, 
subject  only  to  the  easement  of  the  public  to  a  way  over  it  Oood- 
title  V.  Alker,  1  Burr.  133,  135.  In  this  State,  as  between  a 
grantor  and  grantee,  the  conveyance  of  a  lot  bounded  upon  a  street 
carries  the  land  to  the  center,  and  there  is  no  distinction  in  this 
respect  between  the  streets  of  a  city  ajad  country  highways.  The 
rights  of  the  public  in  a  street  or  highway  are  no  higher  or  other 
than  those  of  a  mere  easement,  and  the  proprietors  on  each  side 
presumptively  own  the  soil  in  fee  to  the  center  thereof.  'Bissell  v. 
New  YorJc  Ceni.  R.  Co.,  23  N.  Y.  61 ;  Wager  v.  Troy  Union  R. 
Co.,  25  N.  Y.  526,  529 ;  White's  Bank  of  Buffalo  v.  Nichols,  64 
K  Y.  65,  71 ;  Potter  v.  Boyce,  73  App.  Div.  383,  77  N.  Y. 
Supp.  24;  Wallace  v.  Fee,  50  N.  Y.  694;  HoUoway  v.  Southmayd, 
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1«9  N.   Y.   390,  400,  34  K  E.  1047,  1062.     The  same  rule  ap- 
plies where  the  conveyance  is  from  the  State  or  Commonwealth, 
and  the  land  is  described  as  abutting  upon  a  street,  without  any 
reservation  or  declaration  of  intention  not  to  convey  to  the  center. 
Snch  a  conveyance,  like  a  conveyance  between  individuals,  is  pre- 
sumed to  carry  the  title  to  the  center  of  the  street,  subject  to  the 
public  right  of  way  over  it.    This  was  expressly  held  in  Cheney  v. 
SyraczLse,   0.  &  N.  Y.  B.  Co.,  in  which  the  opinion  at  Special 
Term  was  written  by  Judge  Vann.    That  case  was  affirmed  by  the 
Appellate  Division  (8  App.  Div.  620,  40  N.  Y.  Supp.  1103) 
upon  Ihe  opinion  of  the  Special  Term,  and  also  affirmed  by  this 
court  (158  N.  Y.  739,  63  N.  E.  1123).    Oere  v.  McChesney,  84 
App.   XKv.  39,  82  N.  Y.  Supp.  191;  Syracuse  Solar  Salt  Co. 
V.  Rome,  TT..  &  0.  R.  Co.,  43  App.  Div.  203,  60  N.  Y.  Supp.  40, 
affirmed  in  168  K  Y.  650,  61  N.  E.  1135 ;  Ex  parte  Jennings, 
6  Cow.  518,  16  Am.  Dec.  447;  Chenango  Bridge  Co.  v.  Paige, 
83  N.  Y".  178,  38  Am.  Eep.  407 ;  Smith  v.  City  of  Rochester,  92 
N.  Y.  463,  44  Am.  Rep.  393. 

The  doctrine  of  these  authorities  renders  it  obvious  that  the 
plaintiffs  and  their  grantors,  under  their  deeds  describing  the 
property  as  bounded  by  the  street  or  way,  presumptively  took  title 
in  fee  to  the  center  of  the  street,  and  must  be  regarded  as  the 
owners  thereof.    Therefore,  under  the  principle  of  the  Peck  case, 
they  are  entitled  to  restrain  the  defendant  from  operating  its  road 
over  their  permises,  unless  they  consented  thereto.     The  cases  at 
bar  are  clearly  distinguishable  from  the  Graham  case,  as  in  that 
case  the  city  of  New  York  was  the  owner  in  fee  and  in  possession 
^        of  the  streets,  and  held  the  title  thereto  in  trust  for  street  purposes. 
.  This  brings  us  to  the  question  of  consent,  which  relates  only  to 

the  cases  of  the  plaintiffs  Paige,  Whitmyre,  and  Thompson,  and 
involves  the  effect  of  their  consents,  or  the  consent  of  their  prede- 
cessors in  title,  to  the  construction  of  the  Schenectady  street  rail- 
\'        way.    That  they  originally  consented  to  the  construction  of  that 
.-       Toad  is  abundantly  proved,  and  not  denied.    But  the  contention  of 
the  plaintiffs  named  is  that  the  railway  was  subsequently  aban- 
doned, and,  therefore,  their  consents  were  nullified,  and  have  no 
,'<        present  effect  or  operation.     The  findings  of  the  court  upon  this 
question  are  somewhat  conflicting.    By  its  first  decision,  which  is 
in  the  short  form,  it  stated  as  a  ground  therefor  that  the  defend- 
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ant  was  operating  its  railway  upon  Washington  avenue  in  front 
of  the  premises  of  the  plaintiffs  without  their  consent.  In  its 
specific  finding  it  found  that  the  Schenectady  Street  Railway 
Company  obtained  the  consent  of  the  plaintiffs  Paige,  Whitmyre, 
and  Charles  Thompson,  the  predecessor  in  title  of  the  plaintiff 
Thompson,  and  that  they  also  consented  to  the  change  of  motive 
power  from  horse  power  to  electricity.  In  considering  this  ques- 
tion, the  findings  most  favorable  to  the  defendant  must  be  accepted 
as  true.  Parsons  v.  Parker,  159  K  Y.  16,  53  K  E.  710 ;  Israel 
V.  Manhattan  Ry.  Co.,  158  K  Y.  624,  53  K  E.  517. 

The  consents  in  this  case  were  in  writing,  under  seal,  acknowl- 
edged by  the  parties,  and  were  valid  grants  of  the  right  to  build 
and  operate  such  railway  over  the  street,  including  the  premises 
of  the  above-named  plaintiffs.  Having  been  once  given,  and  the 
railway  having  been  constructed,  they  cannot  be  withdrawn,  and 
are  a  bar  to  these  actions,  so  far  as  the  plaintiffs  signing  such  con- 
sents are  concerned,  unless  the  rights  under  them  which  were  ac- 
quired by  the  Schenectady  Street  Railway  Company  and  trans- 
ferred to  the  defendant  have  become  invalid.  Adee  v.  Nassau 
Electric  R.  Co.,  65  App.  Div.  529,  72  K  Y.  Supp.  992,  af- 
firmed in  173  N.  Y.  580,  65  K  E.  1113;  Geneva  &  W.  Ry.  Co. 
V.  N.  Y..  C.  &  H.  R.  R.  Co.,  163  K  Y.  228,  57  K  E.  498 ;  jffeim- 
hurg  V.  Manhattan  Ry.  Co.,  162  K  Y.  352,  56  K  K  899. 

The  claims  of  these  plaintiffs  are  that  the  rights  acquired  under 
their  consents  were  abandoned  by  the  act  of  Jones  as  receiver,  in 
the  mortgage  foreclosure  suit,  and  by  the  action  of  the  common 
council  of  the  city  of  Schenectady  in  consenting  to  the  abandon- 
ment of  the  railway  upon  a  portion  of  Washington  avenue,  in- 
cluding that  in  front  of  their  premises.  Jones  was  appointed 
receiver  to  manage  and  operate  the  railway  and  property  belonging 
to  the  Schenectady  Street  Railway  Company,  to  preserve  and  pro- 
tect it  in  proper  condition  and  repair,  and  to  protect  the  title  and 
possession  thereof,  and  the  business  of  the  same.  Under  this 
limited  authority,  we  can  discover  no  principle  upon  which  thcr 
receiver  had  a  right  to  abandon  any  of  the  property  belonging  to 
such  railway  company  without  the  consent  of  the  company,  of  its 
stockholders,  and  the  consent  of  the  L^slature  of  the  State.  Nor 
was  the  common  council  clothed  with  any  authority  to  compel  or 
to  authorize  an  abandonment  of  any  portion  of  such  street  rail- 
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^wfty.      While  its  consent  might  possibly  waive  any  right  the  city 
posseesed  to  enforce,  or  compel  the  enforcement  of,  a  continued 
operation  of  the  road,  still  it  certainly  could  not,  by  any  action 
upon  its  part^  deprive  the  railway  company  of  its  rights,  or  affect 
tJbe  rights  of  the  stockholders  or  the  rights  of  the  State  and  general 
piil>lic  to  require  the  company  to  continue  the  maintenance  and 
operation  of  its  road  as  originally  constructed.     These  consents 
'V'ested  in  the  original  railway  company  the  right  to  maintain  its 
road   on  Washington  avenue  in  front  of  the  plaintiff's  premises, 
and,  having  been  once  given,  and  the  road  constructed,  they  could 
not  be  withdrawn  at  the  will  of  the  owner,  where,  as  in  this  case, 
tihere  was  no  contract  with  the  company  to  that  effect,  no  consent 
by  the  State  or  general  public,  or  by  the  stockholders  of  the  com- 
pany, and  no  consideration  therefor.    Adee  v.  Nassau  Electric  B. 
Co,,  66  App.  Div.  529,  72  N.  Y.  Supp.  992,  affirmed  in  173  K  Y. 
580,  65  N.  E.  1113 ;  White  v.  Manhattan  Ry.  Co.,  139  N.  Y. 
19,  34  K  E.  887;  Heimhurg  v.  Manhattan  By.  Co.,  162  N.  Y. 
362,  356,  56  K  E.  899;  Bellew  v.  N.  Y.,  W.  &  C.  Traction  Co., 
47  App.  Div.  447,  62  K  Y.  Supp.  242. 

The  right  to  maintain  this  railway  upon  Washington  avenue  in 
front  of  these  plaintiffs'  premises  passed  under,  the  sale  in  the 
action  of  foreclosure,  and  ultimately  vested  in  the  defendant. 
Tinder  the  original  consents,  the  railway  company  obtained  a  prop- 
erty right  to  construct  and  operate  its  road,  which  could  not  be 
destroyed  by  the  action  of  the  receiver  or  of  the  common  council, 
or  by  the  consent  of  a  portion  of  the  owners  of  the  land  abutting 
on  the  street,  or  by  all.    Moreover,  in  this  case  the  receiver  had  no 
authority  from  the  court  to  thus  abandon  a  portion  of  the  road. 
He  was  required  to  operate  and  conduct  the  business  of  the  road 
in  accordance  with  the  laws  of  the  State,  which  gave  him  no  au- 
thority to  abandon  any  portion  of  the  mortgaged  property.    Erh  v. 
Morasch,  177  TJ.  S.  584,  20  Sup.  Ct  819,  44  L.  Ed.  897.    His 
functions  were  confined  to  the  care  and  preservation  of  the  prop- 
erty, and  his  appointment  gave  him  temporary  management  of  the 
railroad  under  the  direction  of  the  court,  and  nothing  more.    He 
did  not  represent  the  corporation,  or  supersede  it  in  the  exercise 
of  its  powers,  except  in  relation  to  the  possession  and  management 
of  the  property  committed  to  his  charge.     Notwithstanding  his 
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appointment,  the  corporation  was  clothed  with  its  franchise,  which 
still  existed.  Such  an  appointment  vested  in  the  court  no  absolute 
control  over  the  property.  The  possession  taken  by  the  receiver 
was  only  that  of  the  court^  and  added  nothing  to  the  previously 
existing  title  of  the  mortgagees.  Kneeland  v.  American  Loan  dk 
Trust  Co.,  136  TJ.  S.  89,  XO  Sup.  Qt.  960,  34  L.  Ed.  379 ;  Fosdick 
V.  Schall  99  U.  S.  236,  251,  26  L.  Ed.  339.  Nor  did  the  removal 
of  the  tracks  by  the  receiver  determine  or  forfeit  the  franchise 
of  the  original  company  over  Washington  avenue,  so  as  to  prevent 
the  defendant,  who  had  succeeded  to  its  rights,  from  relaying  its 
tracks  thereon.  Such  abandonment  only  operated  as  a  cause  of 
forfeiture,  of  which  the  public  alone  could  take  advantage.  Trel- 
ford  V.  Coney  Island  &  Brooklyn  R.  Co,,  6  App.  Div.  204,  40  N. 
Y.  Supp.  1150;  Thompson  V.  N.  Y.  &  H.  R.  Co,,  3  Sandf.  Ch.  625. 
A  railroad  corporation  owes  a  duty  to  the  public  to  exercise  the 
franchise  granted  to  it,  and  it  cannot  abandon  a  portion  of  its 
road  and  incur  a  forfeiture  at  its  mere  pleasure.  A  charter  must 
be  accepted  or  rejected  in  toto.  If  accepted,  it  must  be  taken  as 
offered,  and  the  company  has  no  right  to  accept  in  part  and  reject 
in  part  People  v.  Albany  &  Vermont  R.  Co.,  24  K  Y.  261,  269, 
82  Am.  Dec.  295 ;  Matter  of  Metropolitan  Transit  Co.,  Ill  N.  Y. 
588,  19  K  E.  645 ;  Collins  v.  Amsterdam  8t.  R.  Co.,  76  App.  Div. 
249,  78  K  Y.  Supp.  470 ;  Ooelet  v.  Metropolitan  Transit  Co., 
48  Hun,  520,  1  N.  Y.  Supp.  74. 

The  right  to  construct  and  operate  a  street  railway  is  a  franchise 
which  must  have  its  source  in  the  sovereign  power,  and  the  legis- 
lative power  over  the  subject  has  this  limitation:  that  the  fran- 
chise must  be  granted  for  public,  and  not  for  private,  purposes,  or, 
at  least,  the  grant  must  be  based  upon  public  considerations.  It 
is  well  settled,  on  the  soundest  principles  of  public  policy,  that  a 
contract  by  which  a  railroad  company  seeks  to  render  itself  in- 
capable of  performing  its  duties  to  the  public,  or  attempts  to  ab- 
solve itself  from  its  obligations  without  the  consent  of  the  State, 
is  void,  and  cannot  be  rendered  enforceable  by  the  doctrine  of  es- 
toppel ;  and  any  contract  which  disables  the  corporation  from  pei^ 
forming  its  functions  without  the  consent  of  the  State,  and  to  re- 
lieve the  grantees  of  the  burden  it  imposes,  is  in  violation  of  the 
contract  with  the  State,  and  is  void  as  against  public  policy. 
Fmning  v.  Osborne,  102  K  Y.  441,  7  N.  E.  307 ;  TJrdon  Pacific 
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B.  Co.  V.  Chicago,  etc.,  Ry.  Co.,  163  U.  S.  664,  681,  16  Sup.  Ct 
1173,  41  L.  EA  266;  State  v.  Hartford  &  New  Haven  B.  Co., 
29  Conn.  638;  State  v.  S.  C.  &  P.  R.  Co.,  7  Nebr.  357;  City  of 
Potwin  Place  v.  Topeha  Ry.  Co.  (Kan.),  36  Pac  309,  37  Am. 
St.  Rep.  312;  Staie  v.  Spokane  St.  R.  Co.  (Wash.),  53  Pac.  719, 
41  L.  R.  A.  515,  67  Am.  St.  Rep.  739 ;  Rex  v.  Severn  &  Wye  R. 
Co.,  2  B.  &  Aid.  646. 

Within  the  principle  of  the  cases  cited,  it  is  obvious  that  the 
public  had  an  interest  in  that  portion  of  the  Schenectady  street 
railway  which  was  constructed  in  Washington  avenue,  which  could 
not  be  destroyed  or  abandoned  without  the  consent  of  the  State, 
and  that  the  consents  given  by  the  plaintiffs  survived  the  attempted 
abandonment  of  the  railway  upon  Washington  avenue.  That  such 
was  the  policy  of  the  State  is  manifest,  and,  independent  of  the 
statute,  neither  the  corporation,  the  common  council,  nor  the  re- 
ceiver possessed  any  right  to  abandon  the  property  or  any  part 
thereof.  Nor  could  they  destroy  the  effect  of  the  consents  of  the 
plaintiffs  through  which  the  company  acquired  the  right  to  con- 
struct its  railway  over  the  street.  That  such  was  the  law  anterior 
to  the  statute  we  have  no  doubt,  and  the  statute,  which  is  little, 
if  any,  more  than  a  codification  of  the  law  as  it  previously  existed, 
expressly  provides  that  in  case  of  the  dissolution  of  the  charter  of 
a  street  surface  railroad  corporation,  or  upon  its  repeal,  the  con- 
sents of  the  owners  and  of  the  local  authorities  having  control  of 
the  highway  upon  which  the  railroad  shall  have  been  constructed 
shall  not  be  deemed  to  be  in  any  way  impaired,  revoked,  or  ter- 
minated by  such  dissolution  or  repeal,  but  shall  continue  in  full 
force,  eflBcacy,  and  being.  Railroad  Law,  §  105  (Heydecker's  Gen. 
Laws,  p.  3320,  chap.  39).  The  defendant  was  a  reorganized  cor- 
poration which,  by  virtue  of  such  foreclosure  and  sale,  acquired 
all  the  rights  and  franchises  of  the  original  company,  and  is  bound 
to  exercise  the  franchises  of  its  predecessor.  Stock  Corp.  Law, 
§  3  (Laws  11892,  p.  1825,  chap.  688). 

These  plaintiffs  also  seek  to  have  their  consents  held  ineffective 
upon  the  ground  that  the  defendant  subsequently  attempted  to  ob- 
tain the  consent  of  the  property-owners  to  a  reconstruction  of  its 
road  on  Washington  avenue,  and,  having  failed,  has  secured  the 
approval  of  that  route  by  the  Appellate  Division.  The  fact  that 
the  defendant,  from  abundant  caution,  acquired  the  approval  of 
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the  court  to  ran  its  road  over  that  portion  of  Washington  avraiiiey 
in  no  way  forfeited  or  impaired  its  rights  acquired  under  the 
original  consents  of  these  plaintiflFs.  That  proceeding  was,  per- 
haps, unnecessary,  but  it  was  at  most  by  way  of  further  assurance^ 
and  not  destructive  of  the  rights  already  acquired.  These  con- 
sents being  in  the  nature  of  conveyances  of  easements  in  the  street^ 
the  right  thereby  acquired  was  not  destroyed  by  reason  of  the  pro- 
ceeding which  was  taken  to  obtain  the  approval  of  the  Appellate 
Division.  Adee  v.  Nassau  Electric  R.  Co.,  65  App.  Div.  529,  72 
K  Y.  Supp.  992,  affirmed,  173  N.  Y.  580,  65  K  E.  1113.  With- 
out further  discussion  of  this  question,  we  are  of  the  opinion  that 
the  consents  of  the  three  plaintiffs  mentioned  gave  the  Schenec- 
tady Street  Railway  Company  the  right  to  build  and  operate  its 
railroad  over  Washington  avenue  in  front  of  their  premises;  that 
no  action  of  the  receiver,  the  common  council,  or  abutting  owners 
has  in  any  way  invalidated  or  affected  such  consents,  and  diat 
the  same  are  in  full  operation  and  effect,  and  constitute  a  bar  to 
their  recovery  in  this  action.  Therefore,  the  judgments  in  their 
favor  should  be  reversed. 

We  are  now  brought  to  the  consideration  of  a  question  which 
need  be  discussed  only  in  its  application  to  the  Van  Epps  case. 
Under  this  decision,  by  which  we  have  held  that  the  property 
of  all  the  plaintiffs  originally  extended  to  the  center  of  Washing- 
ton avenue,  and  in  view  of  our  decision  in  the  Peck  case,  170  N.  Y. 
298,  63  N.  E.  357,  it  follows  that,  as  to  a  part  of  the  Van  Epps 
lot  at  least,  he  originally  owned  the  fee  to  the  center  of  the  street, 
and  the  defendant  had  no  right  to  relay  its  tracks  over  his  premises. 
It  is,  however,  claimed  that,  inasmuch  as  the  street  was  subse- 
quently widened  and  a  strip  of  land  outside  of  the  original  street 
was  taken,  he  cannot  recover  for  that  portion  lying  between  the 
center  of  the  street  and  the  line  of  the  lands  thus  taken.  Without 
specially  discussing  the  grounds  upon  which  this  claim  is  made, 
and  thus  unduly  prolonging  this  already  too  lengthy  opinion,  we 
think  it  must  be  held  that  the  fee  to  some  portion  of  the  land  owned 
by  Van  Epps,  and  lying  between  the  center  of  Washington  avenue 
and  the  former  boundary  thereof,  still  rests  in  him,  and  that  he 
is  entitled  to  restrain  the  defendant  from  building  its  road  across 
that  piece  of  land,  although  its  value  can  be  little  more  than 
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nominal.  So  far  as  this  question  applies  to  the  land  c 
tiflF  Whitmyre,  it  need  not  be  considered,  as  we  have  a 
that,  by  virtue  of  the  consent  he  executed,  he  has  no  rij 
tain  the  action. 

We  have  examined  the  various  exceptions  to  the  ad] 
rejection  of  evidence,  but  have  found  none  that  woul 
reversal,  or  that  require  special  consideration.  It  f 
as  to  the  actions  in  which  Paige,  Whitmyre,  and  Th 
plaintiffs,  the  judgments  should  be  reversed  and  the 
dismissed,  and  that,  as  to  the  actions  in  which  Lansing, 
and  Beattie  are  plaintiffs,  the  judgments  should  be  af 

Judgments  in  the  Paige,  Whitmyre,  and  Thompson 
versed,  and  the  complaints  dismissed,  with  costs.  As  tc 
in  which  Lansing,  Van  Epps,  and  Beattie  are  plaintifl 
ments  are  affirmed,  with  costs. 

Parker,  C.  J.,  and  O'Brien,  TTatght,  Vann,  Ci 
Werner,  JJ.,  concur. 

Judgments  accordingly. 


Cases  in  the  Appellate  Division  of  the  Supreme  Court 
of  New  York  not  Reported  in  Full, 

1.   COLUSION    WITH    VEmCLE   AT    StBEET   iNTEBSnOTION ;    WhAT 

Street  Iittebsection  ;  Company's  Neoijoence  Question 
In  the  case  of  Freeman  v,  Brooklyn  Heights  R.  Ck>.,  87  A 
84  N.  Y.  Supp.  108,  it  appeared  that  the  plaintiff  was  beii 
wagon  upon  the  east-bound  track  of  the  defendant's  railroa< 
turned  to  cross  diagonally  for  the  purpose  of  taking  a 
intersection  with  the  street  on  which  the  tracks  were  laid, 
turned  upon  its  new  course  one  of  the  defendant's  cars  app 
the  east  on  the  northerly  track  at  an  unusual  rate  of  spc 
rear  wheel  of  the  wagon.  The  plaintiff  hearing  the  approf 
jumped  from  the  wagon  for  the  purpose  of  avoiding  the  e 
lision,  but  the  collision  threw  the  wagon  upon  him  and  h< 
At  the  place  where  the  accident  occurred  a  street  entered 
which  the  tracks  were  laid,  but  was  not  continued  direct 
avenue,  but  its  course  ran  into  a  street  on  the  other  side 
a  few  feet  to  the  west.  It  was  held  that  though  the  en< 
streets  entering  the  avenue  were  not  directly  opposite,  th< 
a  continuous  line  of  traffic.  The  rule  which  holds  that  i 
companies  and  other  users  of  streets  have  equal  rights  ai 
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■ections  would  apply.  It  appearing  that  the  defendant's  employees 
no  effort  to  stop  the  car  until  it  had  traversed  one-half  the  distance  be- 
tween the  two  crosswalks  at  the  street  intersection,  the  question  of  the 
defendant's  negligence  should  have  been  submitted  to  the  jury  for  its 
determination.  The  fact  that  the  plaintiff  had  not  attempted  to  croM  the 
street  at  the  street  intersection  but  was  at  all  times  upon  the  street  in 
which  the  tracks  were  laid  does  not  affect  the  application  of  the  role 
as  to  the  rights  of  travelers  at  street  intersections. 

A  judgment  for  the  defendant  and  an  order  denying  the  plaintiiTa 
motion  for  a  new  trial  were  reversed. 
2.  Collision  with  Vehicle  at  Stbeet  Intebsection;!  Contributobt  Negli- 
gence IN  Failing  to  Stop  whsbe  a  Cab  was  Seen  Appboachino. —  In 
the  case  of  Goldkranz  i*.  Metropolitan  Street  Ky.  Co.^  89  App.  Dir. 
590,  85  N.  Y.  Supp.  667,  the  plaintiff  testified  that  before  crossing  tiM 
defendant's  tracks  at  a  street  intersection  he  stopped  and  looked  up  and 
down ;  that  he  then  saw  a  car  about  half  a  block  away,  going  at  a  apeed 
of  about  five  miles  an  hour ;  that  he  thought  he  could  pass  without  being 
struck,  but  that  the  car  came  at  full  speed  and  struck  his  hind  wheel, 
throwing  him  from  the  wagon  and  injuring  him.  Upon  cross-examina- 
tion he  testified  that  he  did  not  know  how  far  he  was  from  the  trade 
when  he  first  saw  the  car,  but  that  after  he  got  into  the  street  where 
the  tracks  were,  and  passed  the  line  of  the  elevated  railroad  stairs,  he 
saw  the  car.  The  wagon  was  driven  toward  the  track  at  a  rate  of 
six  or  seven  miles  an  hour.  The  court  held  that  there  was  no  evidenee 
to  justify  a  finding  that  the  plaintiff  was  free  from  contributory  ne|^i- 
gence.  The  court  said :  **  He  drove  down  the  street  at  a  fast  rate  right 
in  front  of  the  approaching  car.  He  saw  the  car  coming,  and  made  no 
effort  to  stop  or  avoid  the  car.  He  says  he  thought  he  could  get  over  in 
time,  but  in  this  he  was  mistaken,  and  it  was  this  mistake  that  caused  the 
accident.  Nor  does  the  evidence  sustain  the  finding  that  the  defendant 
was  negligent.  There  is  no  evidence  to  show  that,  when  the  plaintiff 
drove  upon  the  track  in  front  of  the  approaching  car,  the  motorman 
could  have  stopped  the  car  to  avoid  the  accident,  or  that  the  ear  was 
then  at  such  a  distance  from  the  wagon  that  it  was  possible  to  stop  it. 
It,  therefore,  appears  that  the  plaintiff  was  grossly  negligent  in  driving  in 
front  of  this  rapidly  approaching  car,  when,  according  to  his  own  story, 
he  could  have  stopped  his  wagon  and  allowed  the  car  to  pass.  The  ear 
was  brilliantly  lighted;  the  plaintiff  was  carrying  no  lamp  or  light  of 
any  kind;  it  was  2  o'clock  in  the  morning;  and  in  the  absence  of  evi- 
dence to  show  that  the  car  was  in  such  a  condition  that  the  motorman 
could  have  stopped  it  after  the  plaintiff  drove  upon  the  track,  or  was 
in  a  position  of  danger,  and  thus  avoid  the  collision,  there  was  no 
ground  for  a  charge  of  negligence  against  the  defendant." 

A  judgment  for  the  plaintiff,  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed. 

1.  See  note  to  Roenfeldt  v.  St.  Louis  &.  Sub.  Ry.  Co.,  ante,  p.  562, 
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3.  COLLISION  WITH  Vehicle  at  Street  Cbossing;  Instbuction  as  to  Right 
OF  Dkiveb  to  Cboss  Ahead  of  Cab. —  In  the  case  of  Binsell  v.  Interurban 
Street  Ry.  Co.,  91  App.  Div.  402,  86  N.  Y.  Supp.  913,  the  plaintiflf 
■ought  to  recover  damages  resulting  from  a  collision  between  a  wagon 
driven  by  him  and  one  of  the  defendant's  street  cars  at  a  street  crossing. 
The  court  charged  the  jury  that  "  now  of  course,  if  the  horse  was  walk- 
ing, and  this  car  was  fifty  feet  away,  he  would  have  a  perfect  right, 
that  car  going  at  a  reasonable  rate  of  speed,  and  he  within  ten  or  fifteen 
feet  of  a  rail  at  a  crossing,  a  regular  crossing, —  he  would  have  a  per- 
fect right  to  undertake  to  cross  the  track  if  the  car  was  fifty  feet  from 
him."  This  charge  was  held  erroneous  since  it  was  equivalent  to  the 
direction  of  a  verdict  in  favor  of  the  plaintiff  in  the  event  that  they 
reached  the  conclusion  that  at  the  time  the  plaintiff  undertook  to  cross 
the  defendant's  tracks,  the  relative  distances  of  the  vehicles  from  the 
point  of  collision  were  as  stated  by  the  court.  It  removed  from  the 
consideration  of  the  jury  both  the  question  of  the  defendant's  negli- 
gence and  that  of  the  plaintiff,  and  instructed  them  that  the  contro- 
versy should  be  determined  upon  the  theory  that  as  mattei*  of  law  the 
plaintiff  when  walking  his  horse  at  a  distance  of  ten  or  fifteen  feet 
from  the  track  had  a  right  to  undertake  to  cross  which  was  "  perfect,*' 
notwithstanding  an  approaching  car  was  only  fifty  feet  away.  Such  a 
charge  eliminated  the  possibility  of  the  plaintiff's  contributory  neg- 
ligence. 

A  judgment  for  the  plaintiff  and  an  order  granting  the  defendant's 
motion  for  a  new  trial  were  reversed. 
4.  Collision  with  Hook  and  Laddeb  Truck  ;  Statuis  Giving  Right  of  Way 
to  Fire  Apparatus; 2  Care  Required  of  Motorman;  Dutt  of  Driver  of 
Truck;  Instructions. —  In  the  case  of  The  City  of  New  York  v.  Metro- 
politan St.  Ry.  Co.,  90  App.  Div.  66,  86  N.  Y.  Supp.  693,  the  plaintiff 
sought  to  recover  damages  for  injuries  to  a  ho<^  and  ladder  truck 
owned  by  it,  which  was  struck  while  being  driven  across  the  track  of  the 
defendant  by  one  of  the  defendant's  cars.  The  Greater  New  York  Charter, 
§  748,  as  amended  by  Laws  1900,  chap.  155,  gives  fire  apparatus  when  on 
duty,  proceeding  to  a  fire,  the  right  of  way  in  a  public  street  over  all 
other  vehicles  except  those  carrying  the  United  States  mail.  Under  this 
statute  the  driver  of  a  fire  truck,  going  to  a  fire,  had  the  right  to  as- 
sume on  crossing  a  street  railroad  track  that  the  motorman  of  an  ap- 
proaching street  car,  on  discovering  the  truck,  would  so  control  his  car 
as  to  give  the  truck  the  right  of  way. 

In  such  a  case  it  is  proper  to  refuse  to  instruct  the  jury  that  ''all 
that  was  required  of  the  motorman  at  the  time  that  he  apprehended 
danger  was  to  use  ordinary  care  to  bring  his  car  to  a  stop,"  as  such 

8.  See  Geary  v.  Metropolitan  St.  Ry.  Co.,  1  St.  Ry.  Rep.  581  (and  note),  84 
App.  Div.  514,  82  N.  Y.  Supp.  1016;  Knox  r.  No.  Jersey  St.  Ry.  Co.,  ante, 
p.  732. 
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imtmction  might  have  misled  the  jury  into  beliering  that  the  defendant 
would  not  be  responsible  if  the  motorman  used  ordinary  care  to  ati^  the 
ear  at  the  time  he  apprehended  danger,  even  though  the  danger  was 
caused  by  his  previous  negligence.  It  was  also  held  proper  to  refuse 
an  instruction  to  the  effect  that  if  at  the  time  the  motorman  saw  the 
danger  he  applied  the  reverse,  acting  in  the  belief  that  that  was  the 
best  method  of  stopping  the  car,  the  defendant  could  not  be  found  guilty 
of  negligence  because  the  motorman  did  not  apply  the  brakes.  It  was 
held  proper  to  charge  the  jury  that  the  driver  of  the  truck  was  bound 
to  respond  to  the  alarm  of  fire  with  the  greatest  practicable  speed,  and 
was  only  bound  to  drive  with  that  care  which  a  prudent  person  would 
exercise  under  like  circumstances.  Citing  Farley  v.  The  Mayor,  152  N.  T. 
222,  46  N.  E.  506,  57  Am.  St.  Rep.  511. 

A  judgment  for  the  plaintiff,  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  affirmed. 
5.  CkiixisioN  WITH  Vehicix  Turning  fbom  One  Tback  to  Anothke  to 
Escape  a  Cab  Appboaghing  fbom  the  Reab;  Question  of  NEQuggycK 
FOB  THE  JuBT. —  In  the  case  of  Pritchard  v,  Brooklyn  Heights  R.  Co.,  89 
App.  Div.  269,  85  N.  Y.  Supp.  898,  it  appeared  that  the  plaintiff's  in- 
juries resulted  from  a  collision  between  his  horse  and  wagon  and  one 
of  the  defendant's  street  cars.  The  plaintiff  testified  that  while  he 
driving  south  along  the  street  in  which  the  defendant's  tracks 
laid,  on  the  right-hand  track,  the  motorman  of  a  car  approaching  hin» 
from  the  rear  sounded  his  bell  warning  him  of  the  approach  of  the  car; 
that  being  prevented  from  passing  to  the  right  track  by  a  wagcm  standing 
in  the  street,  he  turned  his  horse  toward  the  defendant's  left-hand  track ; 
that  as  he  did  so  he  discovered  one  of  the  defendant's  cars  approachii^ 
him  on  the  left-hand  track  at  a  fair  rate  of  speed;  that  he  tried  to  torn 
his  horse  back  out  of  the  way  of  the  approaching  car,  but  that  the  horse 
was  struck  by  the  car;  that  he  saw  the  car  in  question  when  it  was  half 
a  block  away,  and  that  the  collision  occurred  at  about  the  center  of 
a  street  intersection.  It  was  held  that  under  these  facts  it  could  not  be 
said  as  a  matter  of  law  that  the  defendant  was  free  from  negligence,  or 
that  the  plaintiff  was  guilty  of  contributory  negligence.  The  court  said : 
"If  the  plaintiff  could  see  the  defendant's  car  half  a  block  away,  no 
reason  is  suggested  why  the  defendant's  motorman  might  not  have  seen 
the  plaintiff's  horse  and  wagon  an  equal  distance,  as  well  as  have  dis- 
covered his  predicament.  It  was  clearly  the  duty  of  the  plaintiff,  on 
the  approach  of  the  car  from  the  rear,  to  get  out  of  the  way  if  he  could ; 
he  was  being  urged  by  the  clanging  of  the  bell  to  make  room  for  the  ear, 
and  the  obstructed  highway  at  the  right-hand  side  made  it  impossible  for 
him  to  turn  in  that  direction.  If,  under  the  circumstances,  be  turned  in 
the  opposite  direction,  with  the  car  of  the  defendant  half  a  block  away 
and  approaching  a  point  where  three  streets  intersect^  it  can  hardly  be 
said  as  a  matter  of  law  that  he  failed  to  use  the  degree  of  care  whidi  a 
reasonably  prudent  man  under  the  same  circumstances  would  or  should 
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hart  used.  The  plaintiff,  upon  his  theory  of  the  case,  was  in  a  pocket; 
he  was  being  urged  from  the  rear,  and  the  fact  that  he  may  not  have 
used  the  highest  degree  of  prudence  under  such  circumstances  is  not 
strange.  He  appears  to  have  used  his  best  endeavors  to  get  out  of  the 
way  of  the  car  in  the  rear,  and  in  doing  so  got  into  the  path  of  the 
approaching  car,  the  motorman  of  which,  so  far  as  appears,  was  in  a 
position,  if  he  used  his  eyes,  to  see  and  appreciate  the  plaintiff's  position. 
If  this  was  true,  the  duty  devolved  upon  the  defendant  to  stop  its  car 
and  give  the  plaintiff  an  opportimity  to  get  out  of  his  position.  While 
it  may  be  that  the  defendant  had  a  paramoimt  right  to  the  tracks,  as 
related  to  the  plaintiff,  a  paramount  right  is  not  a  license  to  nm  cars 
in  disregard  of  the  rights  of  those  who  are  lawfully  using  the  highways, 
and  who  are  making  an  effort  to  discharge  their  duty  by  getting  out  of 
the  way  of  approaching  cars.  It  is  probably  true  that  the  plaintiff  had 
a  right,  under  the  circumstances  described,  to  keep  on  the  tracks  of  the 
defendant  in  front  of  the  car  until  he  had  reached  a  point  where  he 
could  turn  out  in  safety,  but  the  mere  fact  that  he  did  not  do  so,  but 
undertook,  under  the  urgent  demand  of  the  defendant's  motorman  in  the 
rear,  to  clear  the  track,  is  not,  as  a  matter  of  law,  negligence  on  his  part. 
There  were  different  inferences  which  might  be  legitimately  drawn  from 
the  conceded  facts,  and  these  were  for  the  jury  rather  than  the  court 
to  decide." 
A  judgment  for  the  defendant  was  reversed. 
CoLUsiON  WITH  Vehicle  being  Driven  Along  Track;  Contbibutobt  Nbg- 
UGENCE  Precluding  Rixx)very. —  In  the  case  of  Geleta  v.  Buffalo  k 
Niagara  Falls  Elec.  Ry.  Co.,  88  App.  Div.  372,  84  N.  Y.  Supp.  629,  it 
appeared  that  while  the  plaintiff  was  driving  along  a  highway  with  the 
wheels  on  one  side  of  his  wagon  between  the  rails  of  the  defendant's 
track,  a  car  approaching  from  the  rear  at  a  speed  of  twenty  or  thirty  miles 
an  hour  collided  with  the  wagon  and  threw  the  plaintiff  to  the  ground, 
causing  the  injuries  complained  of.  The  accident  occurred  about  7 
o'clock  in  the  evening.  It  was  dark,  and  the  plaintiff  had  no  light  upon 
his  wagon  to  indicate  to  the  motorman  of  the  approaching  car  that  the 
team  and  wagon  were  upon  the  track.  He  could  have  safely  driven  on 
either  side  of  the  track,  where  a  passing  car  would  not  have  struck  him. 
The  car  had  a  headlight  and  was  lighted  inside  with  electricity,  and 
could  have  been  seen  by  the  plaintiff  if  he  had  looked  behind  for  three 
or  four  thousand  feet  before  it  reached  him.  The  car  was  in  full  view 
of  the  plaintiff  for  two  minutes  before  it  struck  the  wagon,  and  yet  dur- 
ing that  time  he  did  not  look  aroimd  to  see  whether  a  car  was  coming 
until  it  was  too  late  to  get  off  the  track  and  avoid  the  accident.  It  was 
held  that  there  was  not  only  a  failure  to  show  the  absence  of  contributory 
negligence,  but  the  evidence  showed  affirmatively  that  the  plaintiff  was 
guilty  of  negligence  contributing  to  the  accident. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed. 
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7.  CoixisiON  WITH  Vehiclb;  Evidence  ab  to  Sibcilab  AcciDBWTfl;  Iwsmuo- 

TiON  AS  TO  Dbobeb  OF  Cabb  BY  Deivndant. —  In  the  case  of  Perras  r. 
United  Traction  Co.,  88  App.  Div.  260,  84  N.  Y.  Supp.  992,  the  plaintiff 
sought  to  recover  damages  for  the  death  of  her  husband  which  occurred 
in  a  collision  between  a  wagon  in  which  he  was  riding  and  one  of  the 
defendant's  street  cars.  The  plaintiff's  evidence  tended  to  show  that 
hj  reason  of  the  excessive  speed  and  mismanagement,  of  the  car,  and  the 
unevenness  of  the  defendant's  tracks  the  car  was  derailed  and  struck  iht 
wagon,  which  was  some  distance  from  the  track.  The  defendant's  evi- 
dence was  to  the  effect  that  the  horse  attached  to  the  wagon  suddenly 
swerved  or  was  driven  upon  the  track  in  front  of  the  car.  The  motorman 
in  the  employ  of  the  defendant  testified  that  the  track  at  the  point 
in  question  was  not  imeven,  and  that  the  quick  stopping  of  the  car  had 
no  tendency  to  derail  it.  It  was  held  error  to  permit  this  witness  to 
testify  on  cross-examination  as  to  how  many  times,  at  other  places  on 
the  defendant's  road,  and  under  circumstances  not  shown  to  be  similar  to 
those  existing  at  the  time  and  place  of  the  accident,  his  car  had  been 
derailed;  evidence  of  such  a  character  is  only  permissible  where  similar 
accidents  have  happened  in  the  same  locality  and  imder  the  same  con- 
ditions.8 

An  instruction  to  the  effect  that  it  was  the  duty  of  the  defendant  at  all 
times  to  so  run  their  cars,  notwithstanding  their  paramount  right  of 
way,  that  the  safety  of  other  travelers  upon  the  common  highway  shall 
be  protected,  was  held  erroneous,  since  the  defendant  was  only  bound  to 
exercise  reasonable  care  in  the  use  of  its  superior  right  of  way  over  its 
tracks. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed. 

8.  Collision  with  Vehicle  Dbiven  on  a  Kabbow  Bbidqb;  Instbuction  ab 

TO  Degbee  of  Cabb  Requibed  of  Derndant. —  In  the  case  of  Loekwood 
V,  Troy  City  Ry.  Co.,  92  App.  Div.  112,  87  N.  Y.  Supp.  311,  the  plaintiff 
sought  to  recover  damages  for  injuries  sustained  by  him  in  consequence 
of  a  collision  between  his  wagon  and  one  of  the  defendant's  cars.  It 
appeared  that  the  collision  occurred  upon  a  bridge  whidi  was  so  narrow 
that  there  was  only  a  small  margin  of  space  outside  the  defendant's 
tracks  in  which  the  plaintiff's  wagon  could  pass  the  defendant's  car. 
The  court  charged  the  jury  to  the  effect  that  the  narrowness  of  the  pas- 
sageway of  the  bridge  placed  the  duty  upon  the  motorman  to  exercise 
greater  care  and  caution  than  he  would  if  the  passageway  had  been  wider. 
The  court  was  requested  to  charge  that  while  the  duty  and  obligation 
must  be  proportioned  to  the  surrounding  circumstances,  the  defendant's 
motorman  was  not  boimd  to  exercise  an  extraordinary  degree  of  care  in 
the  operation  of  the  car.  The  court  declined  to  so  charge.  It  was  held  that 
the  denial  of  the  request  to  charge  as  to  the  duty  of  the  motorman 
to  use  an  extraordinary  degree  of  care  was  erroneous.     The  defendant 

8.  See  Stevens  v,  Boston  Elev.  Ry.  Co.,  ante,  p.  435,  and  note. 
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WM  entitled  to  an  instruction  that  the  motorman  was  only  bonncl  to 
lue  ordinary  care  under  the  circumBtances  which  confronted  him. 

A  judgment  for  the  plaintiff,  and  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial  were  reversed. 

9.  IirjUBY  TO  A  H0B8E  Dbiven  upon  Bbidgk;  Duty  of  Motobman  to  Stop 

Gab  when  Hobsk  is  Fbiohtened.^— In  the  case  of  Adsit  v.  Catskill 
Elec.  Ry.  Co.,  88  App.  Div.  167,  84  N.  Y.  Supp.  393,  it  appeared  that 
a  horse  was  driven  upon  a  bridge  over  which  the  defendant's  tracks 
were  laid,  as  one  of  the  defendant's  cars  came  upon  the  bridge  from  the 
opposite  direction.  The  bridge  was  narrow  so  that  when  a  car  was  on 
the  track  only  about  eight  and  one-half  feet  of  space  was  left  for  the  use 
of  vehicles.  The  plaintiff's  horse  was  walking  and  the  trolley  car  was 
traveling  at  a  rate  of  from  four  to  twelve  miles  an  hour.  The  horse  com- 
menced to  show  evidence  of  fright  when  the  car  was  about  300  feet 
distant.  The  driver  motioned  to  the  motorman  to  slow  down  his  car, 
but  the  speed  of  the  car  was  not  slackened.  When  the  car  was  at  a  dis- 
tance of  from  twenty  to  forty  feet  the  horse  swerved  across  the  track 
and  was  struck  by  the  car  and  injured,  so  that  he  had  to  be  killed.  The 
car  did  not  stop  until  it  had  passed  five  or  more  feet  beyond  the  horse. 
One  of  the  plaintiff's  witnesses  testified  that  a  car  traveling  at  the  rate 
of  eight  miles  an  hour  could  be  stopped  within  a  distance  of  four- 
teen feet.  It  was  held  that  the  evidence  was  sufficient  to  justify  a  ver- 
dict in  favor  of  the  plaintiff.  The  court  declared  the  rule  to  be  that 
the  measure  of  care  to  be  exercised  toward  persons  rightfully  in  a  street 
or  upon  a  bridge  by  corporations  nmning  trolley  cars  thereon  is  such 
reasonable  care  as  an  ordinarily  prudent  person  would  exercise  under 
all  the  circumstances. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's  mo- 
tion for  a  new  \rM  were  affirmed. 

10.  Collision  with  Bicyclist  at  Stbeet  Cbossino;  Inability  of  Motobman 

TO  Pbevent  Collision. —  In  the  case  of  Schroeder  r.  Metropolitan  St.  Ry. 
Co.,  87  App.  Div.  624,  84  N.  Y.  Supp.  371,  it  appeared  that  the  plaintiff 
who  was  riding  a  bicycle  attempted  to  cross  the  tracks  of  the  defendant 
immediately  in  front  of  a  car,  and  was  struck  by  the  car  and  injured. 
The  preponderance  of  testimony  was  to  the  effect  that  she  crossed  in  such 
close  proximity  to  the  car  which  struck  her  that  the  motorman  could 
not  stop  his  car  before  causing  the  injury.  She  herself  testified  that 
she  saw  the  car  approaching,  but  thought  she  had  plenty  of  time  to 
cross.  The  court  held  that  she  was  precluded  by  contributory  negli- 
gence from  recovering  for  the  injuries  sustained. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial  were  reversed. 
11.  Collision  with  Pedestbian  at  Stbeet  Cbossing;  Walking  in  Pbont  of 
Appboaohino  Cab;  Failube  of  Motobman  to  Give  Wabning  ob  Stop 
Cab. —  In  the  case  of  Lynch  v.  Third  Avenue  R.  Co.,  88  App.  Div.  604, 

4.  As  to  horse  frightened  by  street  car  and  duty  of  motorman  to  stop,  see 
note  to  Lincoln  Trac.  Co.  v.  Moore,  ante,  p.  642. 
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85  N.  Y.  Supp.  180,  the  plaintiff  in  attempting  to  croBS  the  tracks  of  the 
defendant  at  a  street  crossing  in  the  daytime  was  struck  by  a  car  and 
injured.  It  appeared  that  when  the  plaintiff  left  the  street  comer  h«* 
saw  the  car  which  subsequently  struck  him  approaching,  and  that  it  was 
then  about  a  block  and  a  half  or  two  blocks  away.  It  was  plainly 
visible  and  there  was  nothing  to  show  that  he  exercised  any  care  what- 
ever after  he  left  the  comer  to  cross  the  tracks,  or  that  he  looked  to  see 
where  the  car  was,  but  instead  walked  heedlessly  and  carelessly  upon  the 
tracks  and  was  injured.  Upon  such  facts  the  plaintiff  failed  to  meet  the 
burden  which  rested  upon  him  to  show  that  he  was  free  from  contributory 
negligence  in  not  seeing  the  car  before  he  stepped  in  front  of  it.  Whether 
or  not  the  gong  was  sounded  or  notice  given  of  the  approach  of  the  car 
was  of  no  .importance  because  the  plaintiff  saw  the  car  and  knew  it  was 
approaching.  Nor  had  the  plaintiff  any  right  to  assume  under  the  cir- 
cumstances that  the  car  would  be  so  controlled  that  he  could  cross  the 
street  in  safety. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed. 
12.  Collision  with  Pedestrian  at  Cbossino;  Question  of  Contbibutobt 
Negligence  fob  Jubt. —  In  the  case  of  Beers  v.  Metropolitan  St.  Ry.  Co., 
88  App.  Div.  9,  84  N.  Y.  Supp.  785,  the  plaintiff,  a  passenger  on  one  of 
the  defendant's  street  cars,  on  alighting  therefrom  at  a  crossing  passed 
behind  the  car  to  cross  the  other  track,  and  was  struck  by  a  car  traveling 
at  the  rate  of  fifteen  miles  an  hour.  There  was  evidence  to  the  effect 
that  when  the  plaintiff  started  from  the  point  at  which  she  alighted  the 
car  which  struck  her  was  from  60  to  100  feet  distant.  Before  going 
upon  the  track  she  looked  both  ways  and  saw  no  car  approaching,  al- 
though it  was  admitted  that  there  was  nothing  at  the  time  to  obstruct 
•  the  plaintiff's  view  of  the  approaching  car.  It  was  held  that  the  evidence 
was  sufficient  to  warrant  a  submission  to  the  jury  of  the  question  of  the 
plaintiff's  contributory  negligence. 

In  charging  the  jury  the  court  commented  upon  the  evidence  by  stating 
that  he  believed  the  witnesses  for  one  side  or  the  other  had  perjured 
themselves,  and  that  there  was  presented  to  the  jury  such  a  mass  of 
conflicting  evidence  that  it  was  improbable  that  the  truth  could  be  found, 
and  that  if  it  could  not,  the  defendant  must  have  the  verdict;  the  court 
further  said  that  believing  there  had  been  perjury,  he  was  of  the  opinion 
that  it  had  been  committed  by  the  plaintiff's  witnesses,  and  that  if  he 
was  sitting  in  the  jury-box,  he  would  lend  his  influence  to  find  a  verdict 
for  the  defendant;  and  further  the  court  stated  that  imder  the  circum- 
stances it  was  quite  impossible  for  the  jury  to  find  otherwise  than  that 
the  plaintiff  was  guilty  of  contributory  negligence,  for  her  testimony  and 
the  story  of  her  witnesses  were  so  inharmonious  with  the  laws  of  nature 
and  the  ordinary  observations  of  men  as  to  be  incredible.  It  was  held 
that  this  part  of  the  court's  charge  was  erroneous  and  required  a  reversal 
of  a  judgment  entered  upon  a  verdict  in  favor  of  the  defendant. 

A  judgment  for  the  defendant  and  an  order  denying  the  plaintiff's 
motion  for  a  new  trial  were  reversed. 
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13.  COLLIBION    AT    STBBET    CBOSBING    WITH    PEDESTBIAN    STANBINO    BETWEEN 

NoBTH  AND  South-Bound  Teaoks. —  In  the  case  of  Mulligan  v.  Third 
Avenue  Ry.  CJo.,  87  App.  Div.  320,  84  N.  Y.  Supp.  366,  the  plaintiff,  while 
attempting  to  cross  a  street  over  the  tracks  of  the  defendant  on  a  cross- 
walk, was  struck  by  one  of  the  defendant's  cars  and  injured.  The  plain- 
tiff testified  that  she  crossed  the  south-bound  track  directly  after  some 
trucks  and  a  car  had  passed  on  that  track ;  that  as  she  stepped  upon  tho 
westerly  rail  of  the  north-bound  track  she  saw  a  north-bound  car,  which 
was  then  about  twenty-four  \or  twenty-five  feet  away  approaching  her 
very  rapidly;  that  she  turned  to  retrace  her  steps,  but  discovered  a  large 
truck  approaching  her  on  the  south-bound  track,  the  easterly  wheels  of 
which  truck  extended  about  fourteen  inches  east  of  the  easterly  rail  of 
the  south-bound  track;  that  she  tried  to  stand  in  the  center  of  the  space 
between  the  north-bound  car  and  the  south-bound  truck,  but  that  she 
was  struck  and  injured  by  the  north-bound  car;  that  on  account  of  the 
trucks  and  the  south-bound  car  which  passed  her  before  she  went  upon 
the  north-bound  track,  she  did  not  see  the  north-bound  track,  nor  did 
she  see  the  truck  approaching  on  the  other  track  before  she  reached  the 
north-bound  track.  There  was  further  evidence  in  behalf  of  the  plaintiff 
to  the  effect  that  no  gong  was  rung  upon  the  car  that  struck  the  plain- 
tiff. The  car  was  running  at  a  speed  of  eight  or  nine  miles  an  hour  and 
could  have  been  stopped  within  a  distance  of  fifteen  or  twenty  feet.  The 
motorman  admitted  that  he  saw  the  plaintiff  standing  between  the  two 
tracks,  and  that  he  made  no  attempt  to  stop  the  car  until  after  she  was 
struck.  It  was  held  that  it  could  not  be  said  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence,  or  that  the  defendant 
was  free  from  negligence.  The  evidence  was  considered  and  it  was  held 
that  the  court  would  not  be  justified  in  setting  aside  the  verdict  as 
against  the  weight  of  evidence. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  affirmed. 

14.  Collision   with   Pedestbian   at   Stbeet   Intebsection  ;    Contbtbttobt 

Negligence. —  In  the  case  of  Mauer  v.  Brooklyn  Heights  R.  Co.,  87  App. 
Div.  119,  84  N.  Y.  Supp.  76,  it  appeared  that  the  plaintiff  attempted  to 
cross  a  street  in  which  the  defendant's  tracks  were  laid.  She  turned 
upon  the  street  from  an  avenue  which  did  not  cross  the  street.  Wishing 
to  take  another  street  opening  into  such  street  at  a  distance  below,  she 
diagonally  crossed  the  defendant's  tracks.  Before  crossing  the  track  she 
looked  and  saw  one  of  the  defendant's  cars  approaching  from  the  rear  at 
a  distance  of  about  a  block.  When  between  the  first  and  second  tracks 
of  the  defendant's  road  she  looked  a  second  time,  and  the  car  then  ap- 
peared to  be  half  a  block  away.  After  she  had  taken  a  few  steps  she  was 
struck  by  the  fore  part  of  the  car  after  the  fender  had  safely  passed  her. 
The  car  was  running  at  the  rate  of  seven  or  eight  miles  an  hour.  It  was 
held  that  in  contemplation  of  law  the  two  streets,  although  not  directly 
opposite,  constituted  a  street  intersection,  and  that  at  such  crossing  the 
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charge  was  eironeoiiB;  that  under  the  circtunstanceB  the  i 
duty  of  a  motorman  to  so  operate  his  car  as  to  preveni 
the  diecoyery  of  the  person's  peril  does  not  apply  to  this  < 
presence  of  a  boy  upon  the  track  and  the  subsequent  op< 
car  did  not  present  two  distinct  situations  based  upon  tw( 
of  negligence  on  the  part  of  the  motorman,  but  constituted 
ation  or  condition  resulting  in  the  accident.? 

A  judgment  for  the  plaintifif  and  an  order  denying  tl 
motion  for  a  new  trial  were  reyersed. 

17.  IirjxTBT  TO  Child  Cbossino  Teack;  Fall  of  Child  whiu 

TO  Cboss;  Effobt  of  Motokman  to  Avon)  Collision. —  I 
Sciurba  v.  Metropolitan  St.  Ry.  Co.,  87  App.  Div.  614,  84  N 
the  plaintiff's  deceased,  a  child  of  the  age  of  five  years, 
street,  in  front  of  an  approaching  car,  was  struck  by  the  c 
A  companion  testified  that  just  as  the  child  ran  on  the 
caught  in  the  slot  on  the  track  and  he  fell  down.  There  y 
that  the  car  was  going  rapidly,  but  nothing  to  show  that 
excessive,  or  that  the  motorman  did  not  have  the  car  v 
nor  was  there  anything  to  show  that  the  motorman  was 
to  his  business  and  did  not  stop  the  car  as  quickly  as  poi 
as  from  the  situation  he  would  have  reason  to  suppose  1 
would  run  in  front  of  the  car.  Although  there  was  confui 
exact  distance  of  the  car  from  the  deceased  when  he  stai 
sidewalk  to  run  across  the  street,  there  was  evidence  to  t 
when  the  deceased  fell  the  car  was  within  a  distance  of 
feet.  The  motorman  himself  testified  that  as  soon  as  he 
start  to  run  across  the  street  he  applied  the  brake,  put  o 
and  used  the  sand-box,  and  succeeded  in  stopping  the  car 
six  feet  after  the  deceased  was  struck.  It  was  held  thai 
was  insufiScient  to  establish  negligence  on  the  part  of  the 
A  judgment  in  favor  of  the  plaintifif  and  an  order  den} 
for  a  new  trial  were  reversed. 

18.  Death  of  Child  by  Collision;   Duty  to  Pbovidb  Feni 

case  of  Fritsch  v.  New  York  &  Queens  County  Ry.  Co.,  93  i 
87  N.  Y.  Supp.  942,  the  plaintifiTs  intestate,  a  boy  of  sevei 
years  of  age,  was  run  down  by  one  of  the  defendant's  elect 
a  street  crossing  and  killed.  It  was  held  that  the  age  of 
such  that  the  jury  were  at  liberty  to  find  that  he  was  u 
with  contributory  negligence. 

It  appeared  that  the  car  was  not  provided  with  a  fende 
for  the  plaintiff  testified,  without  objection,  that  he  had 
on  other  cars  in  the  same  locality  for  about  four  years,  an< 
were  in  general  use.      The  defendant  subsequently  object 

7.  As  to  injury  to  child  on  or  near  tracks,  see  note  to  Jett  v. 
Ry.  Co.,  onfe,  p.  513,  and  Kube  v,  St.  Louis  Trans.  Co.,  on^e,  p.  5 
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mission  of  such  testimony,  but  the  objection  was  overruled.  It  wu 
held  that  such  testimony  was  competent. 

The  defendant  requested  a  charge  "that  absence  of  fenders  on  th* 
cars  of  the  defendant  cannot  be  considered  as  negligence  or  a  want  of 
care  or  prudence/'  The  court  declined  to  so  charge,  "  because  the  jury 
may  consider  the  equipment  of  the  car,  in  connection  with  the  speed 
at  which  it  was  running,  and  all  the  other  things  belonging  to  the  use 
of  such  car  as  part  of  the  paraphernalia  and  surroundings  and  equipment 
that  go  to  make  up  the  particular  car  with  which  the  accident  hap- 
pened." It  was  held  that  the  jury  could  not  have  been  misled  by  the 
ruling  of  the  court  upon  the  defendant's  request  to  charge.  Where  a 
jury  is  satisfied  from  the  evidence  that  the  injury  would  have  been 
prevented  by  the  use  of  a  safeguard,  such  as  a  fender,  which  is  usually 
attached  to  cars  of  similar  construction^  operated  in  similar  localities 
generally  throughout  the  country,  and  which  has  proved  ordinarily  effi- 
cacious for  the  protection  of  persons  upon  the  highway,  they  are  entitled 
to  predicate  negligence  upon  the  omission  to  provide  the  cars  with  sueh 
safeguards.s 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed. 

10.  InJUBT    to    PeDESTBIAN    FBOK    FAUJNO    over    CoBD    StBSTCHED    ACB088    A 

Tempobabt  Bbidoe  oveb  Trench;  Liabiutt  of  Stbebt  Railway  Com- 
PANT  roB  Detect  in  Stbeet. —  In  the  case  of  Schiverea  v.  Brooklyn 
Heights  R.  Co.,  89  App.  Div.  340,  85  N.  Y.  Supp.  902,  it  appeared  that 
the  defendant  street  railway  company,  while  engaged  in  constructing  a 
subway  for  its  electric  wires  through  a  public  street,  entered  into  a 
contract  with  the  defendant  Gallagher,  by  which  the  latter  was  to  do 
the  work  of  digging  the  trench  and  of  installing  the  conduit  for  the 
reception  of  the  wires.  The  contract  required  that  the  grade  line  of 
the  subway  should  be  established  by  the  engineers  of  the  railroad  com- 
pany, but  did  not  specify  the  manner  in  which  the  grade  should  be  indi- 
cated. For  the  purpose  of  indicating  such  grade,  a  cord  was  adopted 
which  was  each  morning  stnmg  across  the  street.  A  footbridge  for 
the  use  of  pedestrians  had  been  constructed  across  the  trench  where 
the  subway  was  being  laid.  One  of  the  contractor's  servants,  instead 
of  stretching  the  cord  underneath  the  footbridge,  stretched  it  about 
six  inches  above  the  surface  of  the  bridge.  The  plaintifif,  while  walking 
across  the  bridge,  tripped  over  the  cord  and  sustained  severe  injuries. 
It  was  held  that  both  the  railroad  company  and  the  contractor  were 
liable  for  the  injuries  independent  of  the  doctrine  of  respondeat  auperior. 
The  court  said :  "  In  the  first  place,  the  question  of  liability  of  an  inde- 
pendent contractor  has  no  application  to  a  case  of  interference  with  the 

8.  As  to  use  of  fenders,  see  Henderson  v.  Durham  Tract.  Co.,  and  note 
(N.  C),  1  St.  Ry.  Rep.  649;  Carney  v.  Concord  St.  Ry.  Co.  (N.  H.),  onto, 
p.  668. 
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public  streets,  whether  hj  digging  trenches  in  themr  or  bj  placing  dan- 
gerous obstructions  upon  them.  If  the  accident  had  occurred  because 
of  some  negligence  in  the  actual  doing  of  the  work  of  the  construction 
of  the  subway,  such  as  blasting  or  digging,  or  in  the  actual  careless 
handling  of  the  tools  and  implements  on  the  part  of  the  contractor's 
men,  the  company  might  be  relieved  of  liability  by  the  existence  of  an 
independent  contract  in  the  execution  of  which  it  had  no  share  or  con- 
trol. But  the  company  assumed  a  duty  imposed  on  it  by  law,  when  it 
engaged  in  the  work  of  tearing  up  a  public  street,  equally  whether  it 
embarked  in  the  work  itself  or  engaged  a  contractor  to  do  it,  viz.,  the 
duty  of  keeping  the  highway  in  a  reasonably  safe  condition  for  travel 
while  the  work  was  in  progress.  That  duty -it  owed  to  the  public,  and 
its  liability,  when  established,  rests '  upon  its  violation  of  that  duty,  and 
exists  although  the  specific  act  complained  of  may  have  been  committed 
by  the  independent  contractor.  Storrs  v.  City  of  Utica,  17  N.  Y.  104,  72 
Am.  Dec.  437  j  Brusso  t7.  City  of  Buffalo,  90  N.  Y.  679;  Turner  v.  City 
of  Newburgh,  109  N.  Y.  637,  16  N.  E.  681 ;  Deming  v.  Terminal  Railway 
of  Buffalo,  169  K.  Y.  1,  61  K.  £.  983,  88  Am.  St.  Rep.  521;  Downey  r. 
Low,  22  App.  Div.  460,  48  N.  Y.  Supp.  207 ;  Johnston  v.  Phoenix  Bridge 
Co.,  44  App.  Div.  681,  60  N.  Y.  Supp.  947,  affirmed  in  169  N.  Y.  681,  62 
N.  E.  1096;  Murphy  r.  Perlstein,  73  App.  Div.  266,  76  N.  Y.  Supp.  667; 
Ann  V,  Hcrter,  79  App.  Div.  6,  79  N.  Y.  Supp.  825.  The  same  thing 
is  true  of  the  contractor.  In  taking  a  contract  to  dig  up  a  street,  he 
also  assumes  and  is  subject  to  a  legal  obligation  to  see  to  it  that  the 
highway  is  maintained  in  a  reasonably  safe  condition  for  public  travel. 
He  cannot  escape  this  liability  by  showing  that  the  mischief  was  done 
by  a  servant  of  his  whom  he  temporarily  loaned  to  another,  for  the  lia- 
bility rests  upon  the  failure  to  discharge  the  duty  which  he  owes  to  the 
public,  and  not  at  all  upon  his  obligation  to  respond  for  his  servant's 
fault.  The  eases  cited  by  the  learned  counsel  for  the  appellant  Gal- 
lagher on  the  relation  of  master  and  servant  have  accordingly  no  appli- 
cation.     Grallagher  constructed  the  footbridge  as  a  part  of  his  work, 

c  and  it  was  his  undoubted  duty  to  keep  it  in  a  reasonably  safe  condition, 

and  he  is  liable  to  the  plaintiff  because  he  failed  to  exercise  any  care  in 

^  that  respect." 

..  A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 

motion  for  a  new  trial  were  affirmed. 
80.  Injubt  to  Passengeb  bt  Sudden  Stabt  or  Cab  while  Attempting  to 

y,  BOABD  IT;  ATTEMPTING  TO  BOABD  CaB  WHUJB  IN  MOTION ;  NEGLIGENCE  OF 

^,  MoTOBMAN ;  Contbibutoby  Negligence. —  In  the  case  of  Clinton  v.  Brook- 

^t  lyn  Heights  R.  Co.,  91  App.  Div.  374,  86  N.  Y.  Supp.  932,  the  plaintiff's 
evidence  tended  to  show  that  he  stood  at  a  point  where  the  defendant's 

^^  cars  were  accustomed  to  stop  for  the  purpose  of  receiving  passengers; 

y  that  he  gave  the  motorman  the  signal  when  the  car  was  about  twenty-five 

.J'  feet  distant;  that  the  speed  of  the  car  was  slackened  so  that  it  was  going 

:i  as  slow  as  a  walk,  so  that  he  could  step  on,  but  that  just  as  he  stepped  or 
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down  the  car  for  the  purpose  of  allowing  the  plaintiff  to  board  the 
same;  it  was  further  held  that  it  could  not  be  said  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory  negligence. 

A  judgment  in  favor  of  the  plaintiff  and  an  order  denying  the  defend- 
ant's motion  for  a  new  trial  were  afl&rmed. 
23.  Irjubt  to  Pasbenoeb  Ridino  on  Piatfobm  bt  being  Thbown  fbom  Cab 
WHiiA  Rounding  Cubvb;  Exobssivb  Speed  on  Cubve. —  In  the  case  of 
Gatens  v.  Metropolitan  St.  Ry.  Co.,  89  App.  Div.  311,  85  N.  Y.  Supp. 
967,  the  plaintiff's  evidence  tended  to  show  that  he  boarded  one  of  the 
defendant's  electric  street  cars  and  stood  upon  the  platform,  all  the  seats 
and  standing  room  inside  the  car  being  occupied  ;0  that  the  conductor 
made  no  objection  to  his  standing  upon  the  platform  and  collected  his 
fare;  that  while  he  was  standing  upon  the  platform,  with  his  back  to 
the  body  of  the  car,  holding  on  by  the  hand-rail,  the  car  struck  a  curve 
with  such  force  as  to  break  the  plaintiff's  hold  upon  the  hand-rail  and 
throw  him  violently  into  the  street;  that  the  plaintiff  was  unaware  of 
the  existence  of  the  curve;  that  the  car  was  going  very  fast  as  it  ap- 
proached the  curve,  and  that  its  speed  had  not  been  slackened  when  it 
struck  the  curve.  It  appeared  that  one  of  the  defendant's  rules  required 
that  the  speed  of  cars  rounding  curves  should  be  reduced  one-half.  It 
was  held  that  the  evidence  was  sufScient  to  justify  a  verdict  in  favor  of 
the  plaintiff.  The  court  sustained  the  proposition  that  a  passenger 
who  has  been  accepted  as  such  upon  the  platform  of  a  crowded  car  may 
assume  that  it  is  a  reasonably  safe  place  to  ride,  and  the  company  owes 
him  the  duty  of  guarding  his  person  from  danger,  at  least  in  so  far  as 
ordinary  care  will  accomplish  that  result.  In  respect  to  the  duty  of  a 
street  railway  company  to  inform  its  passengers  as  to  the  dangers  inci- 
dent to  running  its  cars  around  a  curve,  the  court  cited  the  case  of 
Lucas  V.  Metropolitan  St.  Ry.  Co.,  56  App.  Div.  405,  67  N.  Y.  Supp.  833, 
in  which  the  court  said: 

"  The  defendant,  having  permitted  the  plaintiff  to  go  upon  its  car,  and 
taken  his  fare,  obligated  himself  to  exercise  extraordinary  care  to  trans- 
port him  to  the  point  of  his  destination  without  injury.  It  could  not 
expose  him  to  unreasonable  danger,  even  though  he  stood  upon  the  plat- 
form of  the  car.  Graham  r.  Manhattan  R.  Co.,  149  N.  Y.  336,  43  N.  E. 
917.  When  it  was  about  to  run  its  car  around  the  curve  at  the  speed 
set  out  in  the  record,  it  owed  the  plaintiff  a  duty  of  informing  him  of 
that  fact,  or  indicating  to  him  in  some  way  that  he  must  exercise  at 
that  point  increased  care  for  his  own  safety.  This  the  verdict  of  the 
jury  establishes  that  the  defendant  did  not  do,  and  the  failure  to  per- 
form this  duty,  the  plaintiff  being  free  from  negligence,  renders  it 
liable.  Dillon  v.  Forty-second  St.  R.  Co.,  28  App.  Div.  404,  51  N.  Y. 
Supp.  145;  Schaefer  v.  Union  R.  Co.,  29  App.  Div.  262,  51  N.  Y.  Supp. 
431 ;  Lansing  v.  Coney  Island  k  B.  R.  Co.,  16  App.  Div.  146,  41  N.  Y. 
Supp.  120." 

9.  See  Parks  i;.  St.  Louis  &  Sub.  Ry.  Co.,  ante,  p.  527. 
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In  respect  to  such  rule,  the  court  in  this  case  said :  "  The  rule  which 
requires  that  a  passenger  who  is  permitted  by  a  common  carrier  to 
occupy  a  dangerous  place  for  hire  to  be  notified  that  he  is  approaching 
a  part  of  the  road  where  an  unusual  effort  on  his  part  will  be  required 
to  avert  peril  which  is  imknown  to  him  is  a  salutary  one.  If  no  such 
obligation  existed,  a  very  large  number  of  patrons  of  transportation  com- 
panies in  the  city  of  New  York  would  be  exposed  to  constant  danger, 
and  the  condition  would  be  fulfilled  which  Mr.  Justice  Cullen  reprobated 
in  Dochtermann  v.  Brooklyn  Heights  R.  Co.,  32  App.  Div.  13,  52  N.  T. 
Supp.  1051,  viz.,  '  that  a  carrier  may  successfully  assert  that  in  the 
usual  and  proper  management  of  its  road  a  passenger  must  necessarily 
and  ordinarily  risk  the  safety  of  his  body  and  bones.' " 
24.  In JUBT  TO  Passengeb  Ridino  on  Step  of  Cbowded  Street  Cab  bt  BEnro 
Thbown  by  Motion  of  Cab. —  In  the  case  of  Moskowitz  r.  Brooklyn 
Heights  R.  Co.,  89  App.  Div.  425,  85  N.  Y.  Supp.  9G0,  it  appeared  that 
the  plaintiff  was  riding  upon  the  step  of  the  platform  of  a  crowded  car, 
and  was  thrown  therefrom  by  the  oscillation  or  "  greyhound  "  motion 
of  the  car  as  it  was  running  at  the  usual  rate  of  speed  maintained  on 
the  portion  of  the  road  where  the  accident  occurred.  There  was  no  evi- 
dence of  any  unusual  or  abnormal  motion  due  to  any  unusual  condition 
of  the  car,  rails,  roadbed,  or  management.  It  was  held  that  in  riding 
upon  the  step  of  the  car  he  assumed  the  risk  ordinarily  incident  to  such 
a  position  from  the  jolts  and  jars  of  the  moving  cars,  the  unevenness  of 
the  track,  and  the  turning  of  curves.  Citing  Ayers  v,  Rochester  Ry.  Co., 
156  N.  Y.  104,  50  N.  E.  960;  Dochtermann  v.  Brooklyn  Heights  R.  Co., 
32  App.  Div.  13,  52  N.  Y.  Supp.  1052;  Francisco  i?.  Troy  dc  Lansing- 
burgh  R.  Co.,  78  Hun,  13,  29  N.  Y.  Supp.  247.  The  court  also  laid  down 
the  rule  that  it  was  not  incumbeiit  upon  the  common  carrier  of  pas- 
sengers, when  a  passenger  placed  himself  upon  the  step  of  the  car,  even 
though  it  permitted  him  to  ride  there  as  a  paying  passenger^  to  reduce 
the  speed  of  its  car  from  its  usual  and  presumably  lawful  rate,  so  that 
it  might  lose  its  then  natural  oscillation.  In  considering  the  cases  cited 
in  respect  to  the  assumption  of  risk  by  a  passenger  riding  upon  the  step 
of  a  crowded  car,  the  court  said: 

"Examination  of  the  cases  cited  in  support  of  a  reversal  (McOrath 
V.  Brooklyn,  Queens  County,  etc.,  R.  Co.,  87  Him,  310,  34  N.  Y.  Supp. 
365;  Hassen  v.  Nassau  Elec.  R.  Co.,  34  App.  Div.  71,  53  N.  Y.  Supp. 
1069;  Brainard  v.  Nassau  Elect.  R.  Co.,  44  App.  Div.  613,  61  N.  Y.  Supp. 
74;  Henderson  v.  Nassau  Elec.  R.  Co.,  46  App.  Div.  28<),  61  N.  Y.  Supp. 
690;  Lucas  v.  Metropolitan  St.  R.  Co.,  56  App.  Div.  405,  67  N.  Y. 
Supp.  833;  Clark  r.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135,  93  Am.  Dec  495; 
Ginna  i?.  The  Second  Ave.  R.  Co.,  67  N.  Y.  596;  Nolan  v,  Brooklyn  City 
ft  N.  R.  Co.,  87  N.  Y.  63,  41  Am.  Rep.  345;  Graham  v.  Manhattan  B. 
Co.,  149  N.  Y.  336,  43  N.  E.  917 ;  Hastings  t?.  Central  Crosstown  R.  Go., 
7  App.  Div.  312,  40  N.  Y.  Supp.  93;  Dillon  f?.  Forty-second  St.  R.  Co., 
28  App.  Div.  404,  51  N.  Y.  Supp.  145)   shows  an  essential  differcDC^ 
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not  only  in  the  facts,  of  course,  for  all  cases  thus  differ,  but  in 
the  essential  fact  which  brought  home  negligence  to  those  defendants, 
and  which  fact  respectively  has  no  similar  basic  fact  in  the  case  at  bar. 
But  instead  of  paragraphic  comments  upon  each  case,  perhaps  I  may 
thus  more  briefly  indicate  the  discriminations:  In  McGrath's  case,  the 
accident  was  due  to  speed  which  produced  violent  and  imequal  motion. 
This  was  established  by  several  witnesses,  and  people  were  shaken 
aroimd  and  off  their  seats.  In  Hassen's  case,  the  motorman  should  not 
have  applied  excessive  motor  power  suddenly,  so  as  to  cause  a  sudden 
violent  jerk.  In  Henderson's  ease,  the  driver  should  not  have  drnren 
his  car  so  as  to  cause  violent  contact  between  the  passenger  and  the 
van  on  the  highway.  In  Lucas'  case,  when  the  driver  intended  to  turn 
a  curve  at  *  terrible  speed,'  the  passenger  should  have  been  warned  at  that 
point  that  he  must  increase  his  caution.  In  Clark's  case,  the  driver 
could  have  stopped  in  time  to  avoid  imminent  collision,  and  should  not 
have  driven  on  into  danger.  In  Ginna's  case,  the  switch  was  left  open, 
so  that  the  car  ran  off  upon  it,  producing  a  violent  jolt  or  shock.  In 
Nolan's  case,  the  driver  should  not  suddenly  have  whipped  one  of  the 
horses  so  that  it  plunged  terribly  under  the  blow,  first  forward  and 
then  to  one  side.  In  Graham's  case,  the  defendant  should  not  have  dis- 
obeyed the  statute  as  to  gates  and  the  closing  of  them,  nor  should  its 
servant  have  conducted  himself  so  as  to  cause  the  crowd  to  sway  and 
jostle  the  plaintiff,  so  that  he  must  grasp  the  railing  and  hence  suffer 
injury.    As  Martin,  J.,  says: 

'"Even  if  the  plaintiff  assumed  the  ordinary  risk  which  attended 
riding  on  the  platform,  he  had  a  right  to  assume  that  the  defendant's 
servants  would  cause  no  unusual  disturbance  of  the  crowd,  and  that  the 
cars  were  so  constructed  as  not  to  render  his  position  dangerous  from 
their  proximity  to  each  other  in  passing  over  any  portion  of  the  road, 
or  at  least  if  such  danger  existed,  that  he  would  be  apprised  of  it." 

**  In  Hastings'  case,  the  driver  should  not  have  given  the  horse  a  sud- 
den blow  with  the  whip,  which  caused  him  to  plunge  forward  so  as  to 
carry  the  car  off  the  track.  In  Dillon's  case,  the  driver  should  not  have 
driven  the  car  at  a  rapid  rate  when  he  struck  the  temporary  turnout 
with  violence. 

"  I  do  not  understand  the  rule  to  be  that  there  is  any  implied  assurance 
that  the  car  will  be  nm  so  as  to  make  it  safe  in  the  sense  that  such 
assurance  is  insurance,  but  that  the  obligation  is  that  of  a  high  degree 
of  care,  and  I  do  not  believe  that  this  obligation  assures  the  plaintiff 
against  the  risks  ordinarily  incident  to  his  place,  due  to  the  jars  and 
jolts  natural  and  normal  to  the  progress  of  the  car,  when  its  rate  of 
speed  is  not  shown  to  be  imlawful  or  negligent  per  ae.  I  think  that 
the  plaintiff  cannot  be  heard  to  say,  '  I  was  thrown  off  the  car,  therefore 
the  rate  of  speed  was  negligence,'  and  so  insist  that  he  was  thereby 
given  some  proof  of  actionable  neglect.  Francisco  v,  Troy  dc  Lansing- 
burgh  R.  Co.,  9upra,    I  do  not  construe  the  language  of  the  Dochter- 
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mann  case  in  any  sense  to  the  contrary.  In  the  sentence,  'Now,  while 
it  is  not  negligence  per  •«  to  stand  on  the  platform  of  a  street  car,  it 
is  but  fair  and  reasonable  that  the  person  so  riding  should  assume  the 
risk  ordinarily  incident  to  such  a  position,'  etc.,  I  think  that  the  expres- 
sion '  so  riding '  refers  to  a  person  standing  on  the  platform,  and,  as 
thus  standing,  riding  on  the  platform;  i.  e.,  that  the  force  of  'so'  is 
confined  to  this  sentence,  and  does  not  refer  to  the  prior  sentence,  so  as 
to  mean  not  only  a  person  yolimtarily  and  without  necessity  riding  on 
the  platform,  as  referred  to  by  the  learned  justice  who  wrote  in  that 
case.  Moreover,  it  may  be  said  that  this  plaintiff  voluntarily  rode 
there.  He  exercised  his  free  will  when  he  chose  to  take  the  only  posi- 
tion which  was  open  to  him.  There  was  necessity  for  riding  there  if 
he  wished  to  travel  on  that  particular  car,  but,  nevertheless,  he  volun- 
tarily became  a  passenger  in  it.  Finally,  the  plaintiff  was  not  riding 
on  a  platform,  but  on  a  step,  which  the  Court  of  Appeals,  In  Nolan's 
case,  9upra,  say  'was  a  position  palpably  more  dangerous  than  riding 
on  a  platform.'  Indeed,  in  Francisco  v,  Troy  dc  Lansingburgh  R.  Co., 
•upra,  the  court  say  that  the  court  in  Nolan's  case  held  clearly,  by  im- 
plication, that  such  a  position  was  negligence  per  se." 

A  judgment  for  the  defendant  entered  upon  the  dismissal  of  the 
plaintiff's  complaint  by  the  direction  of  the  court  was  affirmed  (Htjrsch- 
berg  and  Woodward  dissenting) . 

25.  InJUBY  to  PA88ENOEB8;   DUTY  OF  COMPAIfT  WHEBB  PaSBENGEBS  AKB  PCB- 
MTTTED    TO    SXAND    UPON    RUNNmG-BOABDS    OF    OVEBGBOWDED    CaBS. —  Ib 

the  case  of  Sheeron  t7.  Coney  Island  k  Brooklyn  R.  Co..  89  App.  Div.  336,  85 
N.  Y.  Supp.  958,  it  appeared  that  the  plaintiff  was  a  passenger  on  a  crowded 
open  trolley  car  operated  by  the  defendant,  and  was  riding  upon  the 
running-board.  He  was  thrown  or  fell  under  the  wheels  of  the  car 
and  killed.  The  issue  tried  before  the  jury  was  whether  a  violent  jerk 
and  accompanying  accelerated  speed  of  the  car  threw  him  off  as  be  was 
standing  upon  the  running-board  and  holding  on  by  the  stanchion  with 
both  hands,  as  contended  by  the  plaintiff,  or  whether,  as  contended  by 
the  defendant,  he  was  seated  in  the  body  of  the  car,  but  under  the 
influence  of  liquor,  and  voluntarily  got  up  and  either  jumped  off 
the  car  or  fell,  or  was  pushed  off.  It  was  held  that  the  conclusion 
reached  by  the  jury  that  the  company  was  negligent  was  fully  sus- 
tained by  the  evidence.  There  being  evidence  tending  to  show  that  the 
plaintiff  was  permitted  to  ride  upon  the  running-board  of  an  overcrowded 
car,  and  that  the  decedent  fell  from  the  car  coincidentally  with  a  jerk, 
and  with  the  accelerated  speed  of  the  car,  it  was  proper  to  submit  the 
question  of  the  negligence  of  the  respective  parties  to  the  jury.  The 
rule  was  laid  down  that  where  a  commcm  carrier  accepts  passengers 
upon  the  platforms  or  the  nuining-boards  of  overcrowded  cars,  Uiere 
is  an  implied  assurance  that  such  places  are  reasonably  safe,  and  a 
corresponding  duty  to  so  operate  the  cars  as  to  maintain  such  a  condition 
of  safety.    Citing  McGrath  r.  Brooklyn,  Q.  C.  &  S.  R.  Co.,  87  Hun,  310, 
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34  N.  Y.  Supp.  365;  Francisco  r.  Troy  dc  Lansingburgh  R.  Co.,  88  Hun, 
464,  466,  34  N.  Y.  Supp.  859;  Wood  r.  Brooklyn  City  R.  Co.,  5  App. 
Div.  492,  38  N.  Y.  Supp.  1077 ;  Miles  v.  King,  18  App.  Div.  41,  45  N.  Y. 
Supp.  379;  Grotsch  t?.  Steinway  Ry.  Co.,  19  App.  Div.  130,  45  N.  Y.  Supp. 
1076;  Schaefer  v.  Union  Ry.  Co.,  29  App.  Div.  261,  51  N.  Y.  Supp.  431; 
Dochtermann  v,  Brooklyn  Heights  R.  Co.,  32  App.  Div.  13,  52  N.  Y. 
Supp.    1051;     Henderson   v.    Nassau   Elec.   R.    Co.,    46   App.   Div.   280, 

61  N.  Y.  Supp.  690;  Lucas  v.  Metropolitan  St.  R.  Co.,  56  App.  Div.  405, 

62  N.  Y.  Supp.  833 ;  Eberhardt  v.  Metropolitan  St.  R.  Co.,  69  App.  Div. 
660,  75  N.  Y.  Supp.  46;  Clark  v.  Eighth  Avenue  R.  Co.,  36  N.  Y. 
136,  93  Am.  Dec.  495;  Sauter  v,  N.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y.  60, 
23  Am.  Rep.  18;  Ginna,  Adm'r  v.  Second  Avenue  R.  Co.,  67  N.  Y.  696; 
Nolan  V,  Brooklyn  City  &  Newtown  R.  Co.,  87  N.  Y.  63,  41  Am.  Rep.  346; 
Bartholomew  t\  N.  Y.  &  H.  R.  Co.,  102  N.  Y.  716,  7  N.  E.  623;  Graham 
V.  Manhattan  R.  Co.,  149  N.  Y.  336,  43  N.  E.  917. 

20.  DBA.TH  OF  Passengers  ;  Evidence  as  to  Recommendation  of  State  Boabd 
OF  Railroad  Commissioners  as  to  Safeguard. —  In  the  case  of  Baruth 
V.  Poughkeepsie  City  &  Wappinger's  Falls  Elec.  Ry.  Co.,  89  App.  Div.  324, 
86  N.  Y.  Supp.  822,  it  appeared  that  the  plaintiff's  intestate  was  a  pas- 
senger on  one  of  the  defendant's  electric  cars  which  was  traveling  down 
a  hill  in  the  city  of  Poughkeepsie;  that  there  was  slush  and  snow  upon 
the  track,  and  the  motorman  was  unable  to  control  the  car,  in  conse- 
quence of  which  the  ear  attained  such  a  headway  that  when  it  reached 
the  end  of  the  track  it  was  derailed  and  went  over  a  dock  into  the 
Hudson  river,  killing  the  intestate.  Evidence  was  offered  to  the  effect 
that  more  than  a  year  prior  to  the  accident  the  State  board  of  rail- 
road commissioners,  after  an  official  inspection  of  the  defendant's  road, 
recommended  the  placing  of  a  large  timber  across  the  end  of  the  track 
near  the  river  as  a  safeguard.  The  court  excluded  the  testimony  as 
incompetent  imder  section  162  of  the  Railroad  Law  providing  that  no 
examination,  request,  or  advice  of  the  board  of  commissioners  shall 
impair  in  any  manner  or  degree  the  legal  rights,  duties,  or  liabilities 
of  a  railroad  corporation.  It  was  held  that  such  testimony  was  com- 
petent. 

A  judgment  for  the  defendant  and  an  order  denying  a  new  trial  were 
reversed. 

27.  Injitrt  to  Passenger  Thrown  Down  while  Standing  in  Street  Cab 
BY  Violent  Jerk;  lo  Instruction  as  to  Sudden  Starting  op  Car;  Proxi- 
MAiE  Cause. —  In  the  case  of  Goodkind  v.  Metropolitan  St.  Ry.  Co.,  93 
App.  Div.  153,  87  N.  Y.  Supp.  523,  the  plaintiff  testified  that  he  was  a 
passenger  upon  one  of  the  defendant's  street  cars.  He  was  standing  in  the 
car  holding  on  to  a  strap,  provided  for  that  purpose,  and  the  car,  after 
"^  coming  to  a  stop,  started  with  a  violent  jerk,  which  caused  him  to  lose 
his  hold  upon  the  strap  and  to  be  thrown  down  and  injured.    It  was  held 

10.  See  note  to  Ilges  r.  St.  Louis  Transit  Co.,  ante,  p.  586. 


7dB  Stbeet  Eau^way  Bspobts.  [Vol.  2 

that  an  instruction  that  if  the  jury  find  the  accident  to  have  happened  in 
the  manner  described  by  the  plaintiff  and  his  witnesses,  *'  then  the  plain- 
tiff would  be  entitled  to  a  verdict/'  was  errcneous  since  it  permitted 
the  jury  to  find  the  defendant  liable,  without  finding  that  it  had  been 
guilty  of  negligence,  or  that  such  negligence  was  the  proximate  cause 
of  the  accident,  or  that  the  plaintiff  was  free  from  contributory  negli- 
gence. It  was  held  that  the  fact  that  the  car  had  started  with  a  jerk, 
and  that  it  could  have  been  started  without  a  jerk  did  not  establish, 
as  a  matter  of  law«  that  the  defendant  had  been  guilty  of  negligence; 
this  question  was  one  of  fact  for  the  jury  to  determine.  In  this  connee- 
tion  the  court  said :  "  Where  the  liability  of  a  defendant  is  based 
upon  negligence,  to  establish  such  liability  the  jury  must  find  that 
the  injury  was  caused  by  the  negligence  of  the  defendant,  and  it  is 
error  for  the  court  to  charge  as  a  matter  of  law  that,  if  the  facts 
are  as  testified  to  by  the  plaintiff's  witness,  the  plaintiff  is  entitled 
to  a  verdict.  Kellegher  v\  Forty-second  St.  Ry.  Co.,  171  N.  Y.  309,  63 
N.  E.  1096.  The  application  of  the  maxim  res  ipsa  loquitur^^  will,  under 
certain  circumstances,  sustain  a  finding  of  negligence,  but  this  is  simply 
an  application  of  the  principle  that  a  fact  may  be  proved  by  circum- 
stantial evidence.  Where  that  maxim  is  applicable,  there  must  stiU 
be  a  finding  of  negligence  by  the  jury,  based  upon  competent  evidence, 
to  entitle  the  plaintiff  to  a  verdict ;  and  the  question  as  to  whether  n^^- 
gence  existed  is  a  question  which  must  be  determined  by  the  jury,  and 
not  by  the  court  as  a  matter  of  law.  This  rule  has  been  constantly 
reiterated  in  this  court  and  in  the  Court  of  Appeals.  It  is  quite  proper 
for  the  court  to  instruct  the  jury  that,  if  they  find  that  a  certain  condi- 
tion existed,  then  a  question  as  to  whether  the  defendant  was  or  was 
not  guilty  of  negligence  is  presented  for  their  consideration,  and  a  findin|^ 
that  the  defendant  was  guilty  of  negligence  would  be  sustained.  But 
that  is  a  very  different  proposition  from  a  statement  to  the  jury  that> 
if  they  find  certain  facts,  the  plaintiff  is  entitled  to  a  verdict.  In  such 
a  direction  the  jury  are  charged  as  a  matter  of  law  that  the  facts 
stated  constitute  negligence,  instead  of  leaving  the  question  as  to  whether 
there  was  negligence  for  the  jury  to  determine." 
£8.  Ii7 JUBY  TO  Passenoeb  Caused  bt  Collision  with  Vehicle  ;  Nbgijgencb 
or  Dbiveb  op  Vehicle  ;  Instbuctions. —  In  the  case  of  Frank  v.  Metro- 
politan St.  Ry.  Co.,  91  App.  Div.  485,  86  N.  Y.  Supp.  1018,  the  plaintiff 
was  a  passenger  upon  one  of  the  defendant's  cars.  The  car  overtook  a 
wagon  being  driven  along  the  avenue  in  the  same  direction  as  the  car 
and  forced  the  wagon  against  one  of  the  pillars  of  an  elevated  railroad, 
in  such  a  manner  that  the  car  came  to  a  sudden  stop  and  the  plain- 
tiff was  thrown  against  the  woodwork  of  the  car,  causing  the  injuries 
complained  of.    The  complaint  alleged  that  the  injury  was  "  occasioned 

11.  See  note.  Smith  t*.  Mil.  Elect.  Ry.  &  L.  Co.,  post,  p.  962,  and  Palmer 
V.  Warren  St.  Ry.  Co.,  post,  p.  839. 
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entirely  through  the  fault,  neglect,  and  want  of  care  on  the  part  of 
the  defendant,  its  agents  and  servants,  and  not  through  any  fault,  neglect, 
or  want  of  care  on  the  part  of  the  plaintiff."  This  complaint  was  con- 
strued as  meaning  that  the  negligence  of  the  defendant  without  any  con- 
tribution on  the  part  of  the  plaintiff  was  responsible  for  the  accident. 
The  defendant's  contention  that  the  plaintiff's  allegation  limited  her 
to  proof  that  the  accident  was  due  solely  to  the  negligence  of  the  de- 
fendant, and  that  if  it  could  be  shown  that  the  injury  was  caused  by 
the  negligence  of  the  driver  of  the  vehicle  the  plaintiff's  right  to  recover 
would  be  defeated,  was  not  sustained.  The  fact  that  some  third  person 
may  have  contributed  to  the  defendant's  negligence  does  not  relieve  it 
from  responsibility.  The  question  is,  did  the  defendant  by  its  negligence 
injure  the  plaintiff  without  contributory  negligence  on  her  part,  and 
upon  this  issue  the  question  of  the  paramount  right  to  the  use  of  its 
tracks  as  between  the  defendant  and  the  driver  of  the  wagon  with 
which  the  car  collided  has  no  bearing  whatever,  so  long  as  the  negli- 
gence of  the  defendant  caused  the  injury  to  the  plaintiff.  A  charge  to 
the  jury,  therefore,  that  if  the  driver  of  the  wagon  was  negligent  and  the 
motorman  of  the  defendant  was  also  negligent,  and  his  negligence  con- 
curred with  the  negligence  of  the  driver  of  the  wagon,  then  the  defendant 
is  liable  is  correct. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial  were  affirmed. 
29.  Injury  to  Passenger  Caused  bt  (Elusion  of  Street  Car  with 
Another  Car  Attemptino  to  Pass  a  Crossover  Switch;  Liabilitt 
OF  Company  Owning  Railroad  and  of  Another  Using  it  Under 
Traffic  Agreement;  Presumption  of  Negligence.i2 — in  the  case  of 
Klinger  t\  United  Traction  Co.  and  Schenectady  Ry.  Co.,  92  App. 
Div.  (N.  Y.)  100,  87  N.  Y.  Supp.  864,  it  appeared  that  the  defendant 
United  Traction  Company  operated  a  double-track  railway  in  the  city 
of  Albany  and  the  defendant  Schenectady  Railway  Company  operated 
its  cars  over  the  other  company's  tracks  under  an  agreement  that  the 
other  company  should  keep  the  track  and  switches  in  repair.  The  United 
Traction  Company  was  repairing  a  portion  of  its  west-bound  track  and 
both  east  and  west-bound  cars  were  obliged  to  use  the  east-bound  track. 
The  plaintiff  was  a  passenger  on  a  car  of  the  United  Traction  Company 
bound  westward.  Such  car  had  crossed  over  the  east-boimd  track, 
while  the  east-bound  car  of  the  Schenectady  Company  had  been  trans- 
ferred to  the  west-bound  track  and  had  stopped  with  its  east  end  about 
ten  feet  west  of  the  west  end  of  the  crossover  switch.  The  switch  was 
adjusted  so  that  the  Schenectady  car  could  run  easterly  on  the  west- 
bound track,  so  as  to  permit  the  United  Traction  Company  car  to  pass 
over  to  that  track  and  continue  westwardly  thereon.  The  motorman  of 
the  Schenectady  car  started  it  by  letting  off  the  brake,  and  the  front 

12.  See  note  to  Palmer  v,  Warren  St.  Ry.  Co.,  post,  p.  839. 
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track  pasted  the  tongue  of  the  switch,  but  the  rear  truck  took  the  switch, 
throwing  the  rear  end  of  the  car  against  the  traction  company's  car,  in- 
juring the  plaintiff.  It  was  held  that  a  judgment  against  both  defend- 
ants should  be  affirmed.  In  stating  the  law  applicable  to  the  ease  the 
court  declared  the  following  propositions : 

(1)  That  the  plaintiff,  being  a  passenger  on  one  of  the  traction  com- 
pany's  cars,  that  company  was  bound  to  use  the  utmost  human  skill  and 
foresight  with  reference  to  maintaining,  operating,  and  keeping  in  repair 
its  tracks  and  switches,  in  order  to  save  him  from  harm. 

(2)  That  it  was  not  incumbent  upon  the  plaintiff  to  show  the  cause 
of  the  displacement  of  the  switch  which  contributed  to  the  injury; 
that  under  the  doctrine  of  res  ipsa  loquitur  the  traction  company  was 
required  to  explain  the  cause  of  the  displacement  in  order  to  reDsTe 
itself  from  the  presumption  that  its  negligence  caused  the  accident. 

(3)  The  Schenectady  Company  was  only  bound  to  use  ordinary  and 
reasonable  care  with  respect  to  the  circumstances  confronting  it  at 
the  time,  to  avoid  the  injuries  to  the  plaintiff;  that  the  relation  which 
such  company  bore  to  the  plaintiff  was  the  same  as  if  he  had  been  driving 
upon  the  street  instead  of  being  a  passenger  upon  one  of  the  traction 
company's  cars. 

(4)  That  in  view  of  the  evidence  tending  to  show  the  heavy  grade 
and  the  weight  of  the  Schenectady  car  and  the  knowledge  of  the  motor- 
man  that  the  switch  was  not  fitted  with  appliances  to  hold  the  tongas 
in  place,  and  that,  when  running  against  the  point  of  the  tongue  instead 
of  against  the  heel  thereof^  he  was  using  the  switch  in  a  maimer  in 
which  it  was  not  intended  to  be  used,  reasonable  and  ordinaiy  ears 
required  the  motorman  to  proceed  very  slowly  and  to  keep  his  car  under 
control. 

A  judgment  for  the  plaintiff  against  both  defendants,  and  orders  deny- 
ing the  defendants'  motion  for  a  new  trial  were  affirmed. 
SO.  Injubt  to  Passenoeb  fboh  Burns  Received  fbom  a  Fldob  Plate  Hkated 
BT  Friction  Caused  bt  the  Overcrowding  of  a  Street  Car  ;  Allbgatioh 
AS  TO  Cause  of  Injury. —  In  the  case  of  Powell  v.  Hudson  Vall^  Ry.  Go.» 
88  App.  Div.  133,  84  N.  Y.  Supp.  337,  it  appeared  that  the  plaintiff  was 
injured  by  bums  received  from  a  floor  plate  above  one  of  the  wheels 
of  the  car  which  had  become  heated  by  being  pressed  down  upon  such 
wheel.  It  was  held  that  the  duty  owed  by  the  defendant  to  its  passengers 
being  to  use  the  utmost  diligence  and  care  for  their  protection,  the 
heating  of  the  plate  raised  a  presumption  of  a  failure  to  exercise  such 
care. 

It  was  alleged  in  the  complaint  that  the  negligence  consisted  in  the 
defendant's  permitting  the  bearing  upon  one  of  the  wheels  to  become  over- 
heated. The  proof  was  that  the  bearings  were  not  overheated,  but  that  the 
plate  over  the  wheel  was  overheated  by  reason  of  the  friction  caused  by 
the  plate  being  pressed  down  upon  the  wheel.  It  was  held  that  since 
the  precise  cause  of  the  accident  was  known  to  the  street  railway  oom> 
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pany  and  not  to  the  passenger,  a  recovery  by  the  latter  should  not  be  set 
aside,  since  the  variance  between  the  pleading  and  proof  in  no  way  mis- 
led the  defendant. 

The  defendant  street  railway  company  was  formed  by  the  consolidation 
of  two  companies.  The  complaint  alleged  that  the  accident  occurred  upon 
the  line  operated  by  one  of  the  companies,  while  the  proof  established 
the  fact  that  the  accident  occurred  upon  the  line  of  the  other;  it  was 
held  that  this  did  not  constitute  a  variance  requiring  the  reversal  of 
a  judgment  in  favor  of  the  injured  passenger. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial  were  affirmed. 

31.  IifJiTBT  TO  Pabsenoeb  OF  HoBSE  Cab  bt  Kickiko  Hobsb;   Pboxiicate 

Cause. —  In  the  case  of  Roedecker  v.  Metropolitan  St.  Ry.  Co.,  87  App. 
Div.  226,  84  N.  Y.  Supp.  300,  the  plaintiff,  who  was  a  passenger  on  a 
horse  car  of  the  defendant,  riding  on  the  front  platform,  was  injured 
by  being  kicked  by  one  of  the  horses.  The  evidence  tended  to  show 
that  the  horse  car  driver  negligently  drove  his  horses  so  fast  that  one 
of  them  fell;  that  the  car  ran  up  to  the  fallen  horse  and  over  his  hind 
quarters,  preventing  him  from  rising ;  that  the  driver  and  some  other  per- 
sons pushed  the  car  back  from  the  horse,  and  that  as  the  horse's  feet 
became  free,  he  kicked  violently  before  rising,  striking  the  plaintiff, 
and  seriously  injuring  him.  The  evidence  did  not  show  any  negligent 
act,  for  which  the  defendant  would  be  liable,  after  the  horse  had  fallen. 
It  was  held  that  the  negligence  of  the  driver  in  causing  the  horse  to  fall 
was  not  the  proximate  cause  of  the  plaintiff's  injury,  and  that,  there- 
fore, the  defendant  was  not  liable. 

32.  IifJUBT  TO  Pasbenoeb;  Instbuction  as  to  Deobee  of  Cabe. —  In  the  case 

of  Kelly  V.  Metropolitan  St.  Ry.  Co.,  89  App.  Div.  159,  85  N.  Y.  Supp.  842, 
the  plaintiff,  while  a  passenger  on  one  of  the  defendant's  street  cars, 
was  injured  by  the  shaft  of  an  express  wagon  puncturing  the  side  of 
the  car  while  it  was  in  motion.  It  was  held  error  for  the  court  to  charge 
the  jury  that  it  was  the  duty  of  the  defendant  to  use  the  "  highest 
degree  of  care"  for  the  safety  of  the  plaintiff,  and  the  defendant  is 
entitled  to  a  charge  that  it  was  only  obliged  to  use  a  **  high  degree  of 
care." 

A  judgment  in  favor  of  the  plaintiff  and  an  order  denying  the  defend- 
ant's motion  for  a  new  trial  were  reversed. 

33.  IifJUBT  TO  Passenoeb  Caused  bt  Ovebcbowduvo  Station  Platfobm. — 

In  the  case  of  Dittman  v.  Brooklyn  Heights  R.  Co.,'  91  App.  Div.  378, 
86  N.  Y.  Supp.  878,  it  appeared  that  the  defendant's  trains  were  started 
from  a  platform  on  the  Brooklyn  bridge  to  which  only  passengers  were 
admitted  who  had  paid  their  fare;  the  plaintiff,  on  paying  her  fare, 
was  admitted  to  the  platform  and  obliged  to  wait  a  considerable  time 
lor  a  train;  when  she  first  reached  the  platform  there  were  but  a  few 
people  upon  it,  but  before  the  train  arrived  a  crowd  of  passengers  had  col- 
lected so  dense  that  there  was  no  room  to  move;  the  plaintiff  stood 
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within  a  foot  of  the  edge  of  the  platform,  and  when  the  train  finallj 
came,  she  was  pushed  hy  the  crowd  with  considerable  force  against  the 
side  of  the  car,  where  she  was  held  a  moment  or  two,  and  was  thai 
throMm  by  the  crowd  violently  into  the  car,  sustaining  severe  injuries. 
It  was  held  that  the  question  as  to  whether  or  not  the  defendant  was 
guilty  of  negligence  in  selling  tickets  and  permitting  passengers  to  crowd 
upon  the  platform  in  such  numbers  as  to  render  their  movements  uncon- 
trollable was  one  for  the  jury. 

A  judgment  in  favor  of  the  plaintiff  and  an  order  denying  the  defend- 
ant's motion  for  a  new  trial  were  affirmed. 

34.  Assault  itpon  Passenges;  is  Agobavath^g  Coin>ucT  of  Passenger  to  be 
CoNSiDEBED  IS  Detebminikg  Comfensatobt  DAMAGES. —  In  the  case  of 
Freedman  r.  Metropolitan  St.  Ry.  Co.,  89  App.  Div.  486,  85  N.  Y.  Supp. 
986,  it  was  sought  to  recover  for  an  assault  committed  upon  the  plaintiff 
by  the  conductor  of  one  of  the  defendant's  street  cars,  while  he  was  a  pas- 
senger thereon.  It  appeared  from  the  plaintiff's  evidence  that  the  con- 
ductor had  used  vile  and  blasphemous  language  toward  him  and  his  wife, 
and  when  the  plaintiff  remonstrated  he  laid  his  hands  upon  the  plaintiff 
and  the  plaintiff  endeavored  to  remove  them,  whereupon  the  conductor 
struck  him  in  the  mouth,  knocking  out  several  of  his  teeth.  The  defend- 
ant's testimony  was  to  the  effect  that  the  conduct  of  the  plaintiff  was  sudi 
as  to  aggravate  the  conductor  into  making  the  assault.  The  court  in 
charging  the  jury  said  that  even  if  the  jury  found  that  the  conduct  of 
the  plaintiff  was  such  as  to  aggravate  the  conductor  into  making  the 
assault,  such  conduct  could  not  be  taken  into  consideration  in  iSxing  the 
amount  of  the  plaintiff's  compensatory  damages,  but  only  in  miti- 
gation of  punitive  or  exemplary  damages.  This  was  held  to  be  reversible 
error. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial  were  reversed. 

86.  II7JX7BT  TO  Employee  in  Car  Shed;  C6ntributort  Nbouoencb. —  In  the 
case  of  Mullen  v.  Metropolitan  St.  Ry.  Co.,  89  App.  Div.  21,  85  K.  Y. 
Supp.  134,  the  plaintiff  sued  for  personal  injuries  sustained  by  him 
while  employed  by  the  defendant  in  its  car  storage  depot.  It  appeared 
that  there  were  a  number  of  tracks  in  the  depot  upon  which  the  street 
cars  were  run  in  and  out.  The  space  between  the  two  rails  of  each 
track  was  left  open,  forming  pits  four  feet  six  inches  deep,  four  feet  nine 
inches  wide,  and  one  hundred  feet  long.  On  the  outside  of  each  rail  of 
each  track  a  platorm  had  been  constructed  upon  uprights,  which  also  fur- 
nished support  for  the  car  rails.  The  plaintiff  had  been  employed  in 
this  place  for  about  two  months.  During  part  of  this  time  he  was 
engaged  in  attaching  movable  wires  to  the  cars  for  the  purpose  of  running 
them  in  and  out  upon  the  tracks.  He  was  directed  by  the  foreman  of 
the  depot  to  go  into  one  of  the  pits  to  instruct  another  employee  how  to 

13.  See  note  to  Birmingham  Ry.,  L.  &  P.  Co.  r.  Mullen,  ante,  p.  5. 
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wire  out  the  ears.  He  deeoended  into  the  pit  and  applied  the  movable 
wire  to  the  car  and  walked  along  with  the  car  for  a  few  yards  when 
he  stumbled  over  a  transverse  wall  built  across  the  pit  and  was  injured. 
The  plaintiff  testified  that  he  had  no  knowledge  of  the  location  of  such 
transverse  wall,  did  not  know  of  its  existence,  and  had  not  been  informed 
thereof.  Electric  lights  were  in  the  pits  which  could  be  turned  on 
when  required,  but  the  plaintiff  testified  that  he  did  not  know  how  to  use 
them  and  had  received  no  instructions  concerning  them;  the  plain- 
tiff also  testified  that  it  was  dark  underneath  the  car  and  that  he  could 
not  see.  But  it  appeared  that  the  accident  occurred  about  2  o'clock 
on  a  March  afternoon ;  that  the  pit  beyond  the  car  was  entirely  open  to 
the  light;  that  practically  the  whole  front  of  the  building  was  open, 
and  that  there  were  windows  in  the  sides  thereof,  making  that  part  of 
the  pit  not  covered  by  the  car  light  and  open.  It  was  held  that  it  was 
apparent  from  the  physical  conditions  existing  at  the  time  of  the  accident 
that  although  it  was  dark  underneath  the  car,  the  transverse  wall  over 
which  the  plaintiff  stimibled  was  in  the  light  at  the  time  the  car 
started,  and  that  the  plaintiff  could,  by  using  reasonable  diligence,  have 
discovered  it;  that,  therefore,  a  judgment  entered  up<m  a  verdict  in 
favor  of  the  plaintiff  should  be  reversed. 
30.  Iif  JUBT  TO  Emploteb  bt  Stabt  of  Tbollkt  Cab  which  He  was  Repaib- 
iNG;  Failubb  TO  Pbomulqate  Rxtles;  Cab  Repaibeb  and  Cab  Stabteb 
ABE  NOT  Fellow  Sebvants.i^ —  In  the  case  of  Quinn  v,  Brooklyn  Heights 
R.  Co.,  01  App.  Div.  480,  86  N.  Y.  Supp.  883,  it  appeared  that  the  plain- 
tiff, a  car  repairer,  was  engaged  in  repairing  a  trolley  car  in  the  repair 
shop  of  the  defendant;  that  he  left  the  car  for  a  few  moments  for  the 
purpose  of  getting  a  piece  of  material  to  be  used  in  his  work,  and,  on 
returning,  resimied  work  without  looking  to  see  whether  or  not  the 
trolley  pole  was  in  contact  with  the  wire;  subsequently,  and  without 
warning  to  the  plaintiff,  a  motorman,  acting  under  the  direction  of  the 
car  starter,  moved  the  car,  and  it  passed  over  the  plaintiff's  foot,  causing 
the  injuries  complained  of.  The  plaintiff  alleged  negligence  in  that 
the  company  had  failed  to  promulgate  rules  for  his  protection  while  en- 
gaged in  his  work  as  a  car  repairer,  and  in  that  the  defendant  failed 
to  warn  him  of  an  intention  to  move  the  car.  The  printed  rules  of  the 
defendant  contained  no  provisions  in  reference  to  car  repairs.  There  was 
evidence,  however,  tending  to  show  that  the  defendant's  foreman  adopted 
rules  from  time  to  time,  which  he  recorded  in  a  book  kept  in  his  office. 
These  rules  were  changed  at  intervals  by  the  foreman  and  were  not  ac- 
cessible to  all  the  employees  by  posting  or  publication.  The  foreman 
claimed,  but  the  plaintiff  denied,  that  these  rules  had  been  signed  by 
the  plaintiff.  The  court  held  that  the  plaintiff  could  not  be  bound  by 
the  special  rules  promulgated  by  the  defendant's  foreman  as  soon  as  it 

14.  As  to  fellow-servant  rule  as  applied  to  street  railway  employees,  see 
Chicago  City  Ry.  Co.  v.  Leach,  ante,  p.  156. 
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WEB  shown  that  such  rules  were  brought  to  the  plaintiff*B  knowledge. 
It  appearing  that  the  printed  rules  made  no  provision  looking  to  the 
plaintiff's  safety,  the  question  as  to  whether  the  defendant  had  exercised 
reasonable  care  to  provide  the  plaintiff  a  reasonably  safe  place  and 
reasonable  protection  in  the  performance  of  obviously  dangerous  work 
was  for  the  jury.  It  was  also  held  that  the  failure  of  the  plaintiff  to 
look  to  see  whether  the  trolley  pole  had  been  replaced  on  the  wire  after 
he  returned  from  getting  the  piece  of  material  did  not  constitute  con- 
tributory negligence  as  a  matter  of  law. 

The  car  starter  and  the  car  repairer  were  held  not  fellow  servants 
within  the  rule  which  exempts  the  master  from  liability  for  the  negli- 
gence of  coservants.  Evidence  tending  to  show  that  the  car  was  known 
to  have  been  out  of  repair  by  one  who  had  power  to  direct  the  acta  of 
the  plaintiff,  and  that  if  there  had  been  any  inspection  to  determine 
the  fitness  of  the  car  for  service,  it  would  have  been  found  that  the 
plaintiff  had  not  yet  completed  the  repairs,  but  was  actually  perform- 
ing the  work,  was  evidence  of  negligence  on  the  part  of  the  car  starter, 
standing  in  place  of  the  master,  which,  in  connection  with  other  facts 
and  circumstances,  might  justify  a  verdict  for  the  plaintiff. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  affirmed. 
87.  IHJXJBT  TO  Ehplotee  Oiuno  Cable  Wheels  ;  Assumption  of  Risk. —  In 
the  case  of  Ryan  r.  Third  Ave.  R.  Co.,  92  App.  Div.  306,  86  N.  Y.  8upp. 
1070,  the  plaintiff  was  engaged  in  oiling  and  replacing  wheels  upon 
which  a  cable  ran,  used  by  the  defendant  in  the  operation  of  its  street 
railroad.  In  order  to  perform  his  duties,  it  was  necessary  for  him  to 
go  into  an  opening  between  the  rails  imder  the  surface  of  the  street 
called  a  "pot-hole."  It  was  necessary  for  a  person  so  employed  to  get 
out  of  the  hole  upon  the  approach  of  a  car.  The  plaintiff  was  employed 
as  a  foreman's  helper,  and  in  the  performance  of  his  duties  was  subject 
to  the  foreman's  direction.  While  the  plaintiff  was  engaged  in  his 
work,  the  foreman  stood  near  the  hole  to  warn  the  plaintiff  of  the  ap- 
proach of  cars  in  time  for  him  to  get  out  and  enable  them  to  pass.  The 
plaintiff  testified  that,  in  consequence  of  the  failure  of  the  foreman,  who 
was  standing  guard,  to  warn  him  of  the  approach  of  a  car,  he  was 
struck  by  the  car  while  attempting  to  get  out  of  the  hole.  It  was  ad- 
mitted that  the  foreman  was  a  competent  person  to  guard  the  hole. 
It  was  held  that,  the  employment  being  dangerous,  the  plaintiff  assumed 
the  risks  thereof,  among  which  was  the  risk  that  the  foreman  might 
become  inattentive,  careless,  and  neglectful  of  his  duties,  and  omit  to 
give  the  warning  when  required ;  that,  when  the  defendant  had  stationed 
a  competent  person  to  guard  the  hole  while  the  plaintiff  was  working 
therein,  it  had  discharged  its  entire  duty  with  respect  to  the  plaintiff, 
and  it  was  not  liable  for  the  failure  of  the  foreman  to  warn  the  plaintiff 
of  the  approach  of  the  car. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed. 
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38.  IlTJUBT^TO   COITDUCTOB  BT   NEGLIGENCE  OF  MOTOBlfAN;    NOTIOE  OF 

^^  PBTENOT  OF  Fellow  Sebvant;  Asbumphon  OF  RiSK. —  In  the 

'^  White  t?.  LewiBton  &  Yonngstown  Frontier  Ry.  Co.,  94  App.  Di 

i^*'  N.  Y.  Supp.  901,  it  appeared  that  a  conductor  waa  injured  b 

^ '  thrown  from  the  rear  platform  of  a  car  which  ran  off  the  end  of 

■^' '  fendant's  tracks  at  a  terminal,  because  of  the  negligence  of  the  m< 

:-  '  in  failing  to  stop  the  car.     The  negligence  of  the  defendant  reli 

X'^  was  the  employing  and  continuing  in  its  employ  an  incompetent 

•.^'  man,  knowing  him  to  be  such.     It  was  proved  that  the  motorn 

intoxicated  at  the  time  of  the  accident;   that  there  was  anot 

■.^^'  ployee   on   the   front   platform   with   him  also   under   the   influ 

ri-'-  liquor;  that  the  power  was  under  the  control  of  this  other  empk 

s^  was  contended  that,  except  for  the  intoxication  of  the  motorn 

'-  other  employee  would  not  have  been  permitted  to  have  handled  tb 

at  this  place.     It  appeared  that  the  plaintiff  had  knowledge  of 

temperate  habits  of  the  motorman.     It  was  held  that,  the  mot 

incompetency  being  known  by  the  plaintiff,  he  assumed  the  risk  < 

ing  with  him,  and  could  not,  therefore,  recover  for  his  negligenc 

timony  as  to  the  conversation  had  by  the  plaintiff's  wife  with 

i  fendant's  superintendent  as  to  his  knowledge  before  the  acciden 

•J  ^  intemperance  of  the  motorman  was  held  incompetent  as  original  > 

of  notice. 
(?^  A  judgment  for  the  plaintiff  and  an  order  denying  a  motion  fo 

'i^  trial  were  reversed. 

1^  30.  Injtjbt  to  Labobbb  Wobkino  in  Stbebt  bt  Debailment  of  C 

3'''  stbucnon  as  to  dutt  of  defendant  in  constbuotion  of  1 

L*!'  AND  Cab  Tbacks. —  In  the  case  of  Kelly  v.  United  Traction  Co., 

''  Div.  234,  86  N.  Y.  Supp.  433,  the  plaintiff's  intestate,  while  enj 

'-  laying  brick  on  the  sidewalk  of  a  public  street,  was  struck  an 

by  one  of  the  defendant's  cars,  which  ran  off  the  track.  An  ins 
to  the  effect  that  it  was  the  duty  of  the  defendant  to  have  ev 
its  apparatus,  and  the  roadbed  and  rails  so  constructed  and 
that  the  car  would  stay  on  the  tracks  was  held  erroneous,  as  el  in 
the  question  of  the  degree  of  care  which  the  defendant  was  req 
exercise,  and  practically  stating  that  the  company  was  an 
against  accidental  derailment.  The  fact  that  the  court,  both  bej 
after  giving  the  erroneous  instruction,  correctly  charged  that  \ 
pening  of  the  accident  did  not  render  the  defendant  liable,  but  ' 
plaintiff  was  obliged  to  prove  that  the  derailment  of  the  car  wai 
by  the  defendant's  negligence,  does  not  render  the  erroneous  ins 
harmless,  where  it  appears  that,  at  the  close  of  the  charge,  the 
ous  instruction  was  prominently  called  to  the  attention  of  th 
and  that  the  trial  judge  then  refused  to  modify  it. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  def 
motion  for  a  new  trial  were  reversed. 
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40.  Ulf  AUTHOBIZED    CoifSTttUCTION    AND    OPERATION    OF    SlBEET    RAILWAY    DT 

IIiOHWAT;  Rights  of  Abutting  Owner. i& — In  the  case  of  Uenning  v. 
HudBon  Valley  Ry.  Co.,  90  App.  Div.  492,  85  N.  Y.  Supp.  1111,  it  was 
held  that  a  street  railway  company  which  operates  its  railway  in  a 
town  highway  without  the  consent  of  the  public  authorities,  and  of  the 
abutting  owners,  is  a  trespasser.  An  abutting  owner,  although  he  has 
no  title  to  any  part  of  the  street  itself,  has  a  sufficient  special  interest 
therein  to  entitle  him  to  an  injunction  restraining  the  street  railway 
from  operating  its  road.  Even  if  it  were  held  that  his  being  an  abutting 
owner  did  not  give  him  such  an  interest  as  to  entitle  him  to  an  injune- 
tion,  the  fact  that  the  railway  is  laid  within  three  feet  of  the  curb  on 
his  side  of  the  street,  and  that  the  cars  operated  over  the  railroad  ex- 
tend to  within  six  or  eight  inches  of  the  curb,  thus  imposing  upon  the 
driver  of  any  vehicle  stopping  before  his  premises  the  necessity  of  being 
constantly  on  the  lookout  for  approaching  cars,  and  constituting  a  dan- 
ger to  those  passing  in  and  out  of  the  abutting  owner's  premises,  gives 
such  owner  a  special  interest  authorizing  him  to  ask  for  an  injunction. 
A  judgment  enjoining  the  defendant  from  operating  its  roads  in  cer- 
tain parts  of  the  highways  in  the  village  and  town  of  Saratoga  Springs 
was  modified,  and  as  modified  affirmed. 

41.  Right  of  Stbebt  Railway  to  Condemn  Feb  of  Abutting  Ownkbs  nr 

Street. —  In  the  case  of  Schenectady  Ry.  Co.  t*.  Peck,  88  App.  Div.  201, 
84  N.  Y.  Supp.  759,  it  was  held  that  section  90  of  the  Railroad  Law, 
as  amended  by  Laws  1895,  chapter  933,  providing  that  **  nothing  in  this 
section  shall  be  deemed  to  authorize  a  street  railroad  corporation  to 
acquire  any  real  property  within  a  city  by  condemnation"  was  not  in- 
tended to  prevent  a  street  surface  railroad  company  from  acquiring  in 
condemnation  proceedings  the  right  to  build  its  road  upon  a  public  street, 
the  fee  of  which  is  vested  in  the  abutting  owners,  but  was  intended  to 
relate  only  to  private  property. 

A    judgment    for    the    petitioner    in    condemnation    proceedings 
affirmed. 

42.  Damages  Recoverable  against  Elevated  Railroad  Company  by 

OF  Adjoining  Premises;  Operation  of  Railroad  at  Time  Lease  was 
Executed. —  In  the  case  of  Child  r.  New  York  Elevated  R.  Co.,  89  App. 
Div.  598,  85  N.  Y.  Supp.  604,  it  appeared  that  the  plaintiff  was  the  owner 
of  buildings  erected  upon  certain  lots  in  the  city  of  New  York  undw  a 
lease  from  the  owner  of  such  lots  for  a  period  of  twenty-one  years.  The 
lease  contained  no  covenant  of  renewal,  but  authorized  the  lessor  to 
remove  the  buildings  at  the  expiration  of  the  term.  The  plaintiff  sought 
to  recover  damages  to  his  buildings  and  leasehold  estate  by  the  construc- 
tion and  operation  of  the  defendant's  elevated  railroad  in  front  of  the 
premises.    Prior  to  the  expiration  of  the  term  of  his  lease  he  obtained  a 

15.  As  to  rights  of  abutting  owners  generally,  see  note,  1  St.  Ry.  Rep.  318. 
See  cases  cited  in  note  to  South  Bound  R.  Co.  v.  Burton,  poatt  p.  867. 
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new  lease  for  a  term  of  five  years,  to  commence  upo&  the  expiration  of 
the  prior  term.  Before  the  making  of  the  new  lease  the  defendant  ob- 
tained from  the  plaintiff's  lessor  a  grant  of  the  easements  of  light,  air, 
and  access  appurtenant  to  the  premises.  It  was  held  that  the  plaintiff 
was  not  entitled  to  injunctive  relief,  and  that  he  could  not  recover  dam- 
ages from  the  operation  of  the  railroad  during  the  term  of  the  five  years' 
lease,  for  the  reason  that  it  would  be  presumed  that  such  lease  fixed  the 
rental  value  with  a  view  to  the  fact  that  the  elevated  railroad  was  being 
operated  in  front  of  the  premises. 

The  judgment  appealed  from  was  modified  by  reducing  the  judgment  for 
rental  damage,  interest,  cost,  and  allowance,  and  as  so  modified  was 
affirmed. 

43.  Enforcement  of  Statutory  Penalty  for  Excessive  Fare. —  In  the  case 

of  Goodspeed  v,  Ithaca  St.  Ry.  Co.,  88  App.  Div.  147,  84  N.  Y.  Supp. 
383,  the  plaintiff  sued  to  recover  the  statutory  penalty  prescribed  by 
section  30  of  the  Railroad  Law  for  the  charging  of  a  rate  of  fare  in 
excess  of  that  prescribed.  Such  section  provides  that  the  penalty  is  not  to 
be  incurred  if  "  such  overcharge  was  made  through  inadvertence  or  mis- 
take, not  amounting  to  gross  negligence."  It  was  held  that,  where  under 
such  section  an  excessive  rate  was  charged,  imder  the  assumption  that 
the  company  had  the  right  to  fix  such  rate,  the  penalty  was  not  incurred, 
since  the  overcharge  was  made  in  good  faith,  and  without  gross  neg- 
ligence. 

A  judgment  for  the  defendant,  entered  upon  a  dismissal  of  the  plain- 
tiff's complaint,  was  affirmed. 

44.  Penalty  for  Failure  to  Furnish  Transfer  Slip;  Want  of  Tickets  by 

Conductor  is  not  a  Defense.i« —  In  the  case  of  Rosenberg  v,  Brooklyn 
Heights  R.  Co.,  91  App.  Div.  580,  86  N.  Y.  Supp.  871,  it  was  sought  to 
recover  the  statutory  penalty  for  failure  to  furnish  a  passenger  with  a 
transfer  ticket.  It  was  held  that  the  fact  that  at  the  time  the  passenger 
asked  for  the  transfer  ticket  the  conductor  of  the  car  did  not  have  any 
transfers  left,  will  not,  as  a  matter  of  law,  absolve  the  street  railway 
company  from  liability.  In  such  an  emergency  the  conductor  should, 
upon  request,  furnish  the  passenger  with  a  slip  stating  that  he  had  paid 
his  fare,  or  make  an  oral  explanation  to  the  conductor  of  the  car  to 
which  the  passenger  desires  to  be  transferred. 

A  judgment  for  the  plaintiff  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  affirmed. 

16.  As  to  transfers  generally,  see  note  to  City  of  Montpelier  v.  Barre  ft  "ML 
T.  ft  P.  Co.,  post,  p.  911. 
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Hamilton,  0.  &  C.  Traction  Co.  v.  Hamilton  <&  L.  Electric  Tranmt 

Co. 

(Ohio  —  Supreme  Court.) 

KiOHT  OF  Wat;  Contlxoting  Grants;  Injunction. —  When  a  city  council 
has,  by  ordinance,  legally  granted  to  one  street  railway  company  the 
right  to  construct  its  railway  and  lay  its  track  on  and  over  a  particular 
part  of  a  designated  street  within  said  city,  and  such  company  has  duly 
accepted  said  grant,  and  entered  upon  and  taken  possession  of  the  right 
of  way  so  specifically  granted,  a  subsequent  grant  by  said  city  council,! 
or  its  successor  in  office,  the  board  of  control,  of  the  same  right  of  way, 
or  a  substantial  part  thereof,  to  another  street  railway  company,  for 
like  purposes,  will  not  of  itself  confer  upon  the  second  grantee  the  right 
to  enter  upon  and  take  possession  of  the  route  or  right  of  way  so 
granted,  where  such  entry  and  possession  by  it  will  materially  and  in- 
juriously interfere  with,  interrupt,  and  abridge  the  first  grantee's  use 
and  enjoyment  of  the  said  right  of  way.  And  where  said  second  grantee 
threatens  and  is  about  to  take  possession  of  said  route  and  right  of  way 
imder  and  by  virtue  of  its  said  grant,  without  the  consent  and  against 
the  will  of  said  first  grantee,  and  without  having  appropriated  the  right 
so  to  do,  it  will  be  restrained  from  so  doing  by  injunction. 

(Syllabus  by  the  court.) 

Ebbob  by  defendant  from  judgment  for  plaintiff.    Decided  January  10,  1904. 
Reported  (Ohio  St.)  69  N.  £.  991. 

On  the  4th  day  of  August,  1891,  the  city  council  of  Hamilton,  Ohio,  by 
ordinance  duly  passed,  granted  to  the  Hamilton  &  Lindenwald  Electric  Transit 
Company,  defendant  in  error,  the  right  to  construct,  operate,  and  maintain  an 

1.  As  to  grant  of  exclusive  use  of  street  to  a  street  railway  company,  see 
Russell  f.  Chicago  &  Milwaukee  Elec.  Ry.  Co.,  2  St.  Ry.  Rep.  100,  (111.) 
68  N.  E.  727.  As  to  determination  of  rights  of  railroads  to  conflicting 
easements  in  streets,  see  West  Jersey,  etc.,  R.  Co.  t\  Atlantic  City  &  Sub. 
Trac.  Co.,  2  St.  Ry.  Rep.  717,  (N.  J.  Eq.)  66  Atl.  890. 

While  a  franchise  cannot  be  granted  to  a  street  railway  company  for  the 
use  of  a  city  street  to  the  exclusion  of  other  similar  uses  of  the  same  street 
(Market  St.  R.  Co.  r.  Central  R.  Co.,  51  Cal.  683;  Des  Moines  St.  R.  Co. 
V.  Des  Moines  Broadgaugc  St.  Ry.  Co.,  73  Iowa,  613,  33  N.  W.  610;  Brooklyn 
City  A  N.  R.  C3o.  v.  Coney  Isl.  &  B.  R.  Co.,  36  Barb.  (N.  Y.)  364;  Parkhurst 
V,  City  of  Salem,  23  Oreg.  371,  32  Pac.  304;  Nellis  Street  Surface  Rail- 
roads, p.  114),  unless  it  is  otherwise  provided  by  ample  statutory  or  con- 
stitutional authority  (Homestead  St.  Ry.  Co.  v.  Pittsburgh  &  H.  Elec  St. 
Ry.  Ca«  166  Pa.  St.  162,  30  Atl.  050,  27  L.  R.  A.  383),  it  is  nevertheless  to 
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electric  street  railroad  in,  upon,  and  along  East  avenue  from  Grand  boulevard 
to  John  street,  and  bejond,  within  said  city,  and  in  pursuance  to  said  grant 
the  city  authorities  located  said  street  railroad  in  the  central  portion  of  said 
East  avenue.  In  accordance  with  said  grant  and  location,  the  defendant  in 
error  immediately  thereafter  constructed  in  said  central  portion  of  said  East 
avenue  an  electric  street  railroad  with  a  gauge  of  four  feet  eight  and  one  half 
inches,  and  in  accordance  with  the  terms  and  conditions  of  said  ordinance  it 
has  ever  since  been  and  is  now  engaged  in  operating  and  maintaining  its  said 
street  railroad  in,  upon,  and  along  the  central  portion  of  said  avenue.  The 
franchise  so  granted  to  said  street  railroad  was  for  a  term  of  twenty-five  years 
and  the  same  is  still  in  full  force,  effect,  and  operation.  On  the  22d  day  of 
September,  1901,  the  board  of  control  of  the  city  of  Hamilton,  Ohio,  which 
board  was  and  is  the  successor  of  said  city  council,  passed  an  ordinance  grant- 
ing to  the  plaintiff  in  error,  the  Hamilton,  Glendale  &  Cincinnati  Traction 
Company,  the  right  to  construct,  maintain,  and  operate  a  street  railroad  in, 
upon,  and  along  said  East  avenue  from  Grand  boulevard  to  John  street,  and 
by  the  terms  and  conditions  of  said  last-named  ordinance  said  Hamilton, 
Glendale  &  Cincinnati  Traction  Company  was  to  construct  its  tracks  witfi  a 
gauge  of  five  feet  two  and  one-half  inches,  said  tracks  to  be  laid  as  near  the 
eenter  of  said  East  avenue  as  practicable,  the  rails  of  its  said  track  being 

be  accepted  as  the  true  doctrine  that  where  a  street  railway  company  has, 
under  its  franchise^  laid  its  tracks  in  a  street,  a  subsequent  franchise  can- 
not be  granted  authorizing  the  use  of  such  tracks  without  just  compensation 
to  the  owner  of  such  tracks. 

Rights  of  prior  grantee. —  In  the  case  of  Indianapolis  Cable  St.  R.  Co.  v. 
Citizens'  St.  R.  Co.,  127  Ind.  369,  24  N.  E.  1064,  8  L.  R.  A.  639,  it  was  held 
that  where  two  or  more  street  railway  companies  have  the  right  to  lay  tracks 
in  the  streets  of  a  city,  the  one  which  first,  in  good  faith,  begins  and  dili- 
gently prosecutes  the  construction  of  its  railway,  acquires  the  right  of 
occupancy  to  the  exclusion  of  others;  and  where  a  company  acting  under  a 
subsequent  franchise  begins  the  construction  of  its  road  upon  the  same 
streets,  the  former  occupant  is  entitled  to  an  injunction.  As  to  rights  of 
prior  occupant  where  similar  franchises  are  granted  to  several  public  service 
corporations,  see  Chicago  Telephone  Co.  v.  Northwestern  Telephone  Co.,  199 
HI.  324,  8  Am.  Electl.  Cas.  81,  65  N.  E.  329;  Northwestern  Teleph.  Exch. 
Co.  V.  Twin  City  Teleph.  Co.,  8  Am.  Electl.  Cas.  103 ;  Louisville  Home  Teleph. 
Co.  V.  Cumberland  Teleph.  &  Teleg.  Co.,  8  Am.  Electl.  Cas.  108  (and  note 
on  pp.  114-116),  111  Fed.  663. 

Where  a  street  railroad  company  claiming  the  right  to  construct  its  road 
over  a  street  under  a  franchise,  tears  up  the  tracks  and  interferes  with  the 
operation  of  the  road  of  another  company  already  operating  in  the  same 
street,  under  a  prior  franchise,  the  latter  company  may  maintain  a  suit  for 
an  injunction  restraining  the  commission  of  such  acts.  Santa  Rosa  City 
R.  Co.  V.  Central  St.  Ry.  Co.  (Cal.),  38  Pac.  986.  But  see  Ogden  City  Ry. 
Co.  V.  Ogden  City,  7  Utah,  207,  26  Pac.  288. 
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placed  in  juxtaposition  to  the  rails  of  the  track  of  defendant  in  error  thereto- 
fore laid  and  constructed  in  said  avenue;  that  is,  the  plaintiff  in  error  was  to 
place  the  east  rail  of  its  track  along  the  right  of  way  and  roadbed  and  across 
and  over  the  .ties  of  defendant  in  error's  road  eight  inches  west  of  the  east 
rail  of  said  plaintiff  in  error's  track,  and  to  place  the  west  rail  of  said  plain- 
tiff in  error's  track  fourteen  inches  west  of  the  west  rail  of  said  defendant  in 
error's  track,  and  to  make  excavation  under  the  rails  and  between  the  ties  cm. 
said  defendant  in  error's  roadbed  for  the  purpose  of  constructing  its  said  road 
by  putting  its  ties  therein  and  its  rails  thereon.  The  defendant  in  error,  the 
Hamilton  &  Lindenwald  Electric  Transit  €k>mpany,  brought  suit  in  the  Court 
of  Common  Pleas  of  Butler  county,  Ohio,  against  the  plaintiff  in  error,  the 
Hamilton,  Glendale  &  Cincinnati  Traction  Company,  to  enjoin  it  from  con- 
structing its  said  road  in  the  manner  above  described,  alleging  and  clainung 
in  its  petition  that  such  construction  would  be  in  violation  of  its  (plaintiff's) 
franchises  and  vested  rights  in  and  to  said  portion  of  East  avenue  then  and 
theretofore  used  and  occupied  by  it  for  the  purposes  of  its  street  railway 
under  grant  fronv  the  city  council  of  said  city  of  Hamilton,  and  that  such 
construction  would  interfere  with  the  operation  and  maintenance  of  its  said 
street  railroad  in,  upon,  and  along  said  portion  of  said  East  avenue,  and 
would  destroy  its  property  rights  and  franchises,  and  deprive  it  of  its  right 
to  use  the  same,  and  its  rights  under  its  grant  from  the  city  of  Hamilton. 
The  case  was  heard  in  the  Common  Pleas  Court,  and  was  afterward  appealed 
to  the  Circuit  Court  of  Butler  county,  Ohio.  On  the  trial  in  the  Circuit  Court 
the  following  judgment  and  decree  was  rendered  by  that  court :  "  It  is,  there- 
fore, considered,  adjudged,  and  decreed  by  the  court  that  the  defendant  be, 
and  it  is  hereby,  perpetually  enjoined  from  occupying,  constructing,  laying, 
or  maintaing  a  street  railroad  in  said  East  avenue  from  Grand  boulevard  to 
John  street  under  the  grant  of  the  10th  day  of  August,  1901,  made  by  the 
board  of  control  of  the  said  city  of  Hamilton,  unless  the  defendant  acquires 
the  right  by  appropriation;  and  this  order  is  made  without  prejudice,  if  the 
defendant  has  the  right  so  to  do;  and  it  is  further  ordered  that  the  plaintiff 
recover  its  costs  herein,  taxed  at  $ ;  to  all  of  which  the  defendant  ex- 
cepts." The  plaintiff  in  error  seeks  by  the  present  proceeding  to  obtain  a 
reversal  of  this  judgment  and  decree  of  the  Circuit  Court. 

Burch  &  Johnson  and  John  TT.  Warring,  for  plaintiflf  in  error. 

Shepherd  &  Shaffer,  for  defendant  in  error. 

Opinion  by  Crew,  J. 

On  the  trial  of  this  ease  in  the  Circuit  Court,  the  court,  on  the 
application  of  the  defendant,  the  Hamilton,  Glendale  &  Cincin- 
nati Traction  Company,  made  and  stated  its  finding  of  facts  sepa- 
rately from  its  conclusions  of  law.  It  found  and  stated  as  its 
conclusions  of  fact:  "  That  the  plaintiff  owns  and  is  operating  a 
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street  railroad  in  the  city  of  Hamilton  under  grant  duly  ma/le  to 
it  over  and  along  East  avenue,  in  said  city  of  Hamilton,  from 
Grand  boulevard  to  John  street  and  northwardly  beyond,  and 
that  said  street  railroad  is  constructed  in,  on,  and  along  the  center 
of  said  East  avenue,  and  that  the  same  has  been  in  operation  fdr 
more  than  ten  years  last  past;  that  the  construction  of  defend- 
ant's road  by  straddling  the  west  rail  of  the  tracks  of  the  plain- 
tifPs  road  and  by  placing  their  ties  between  and  in  and  upon  the 
roadbed  of  the  said  plaintiff's  road  as  now  constructed,  would  be 
an  interference  with  the  franchises  and  vested  rights  of  said  plain- 
tiff company.  This  finding  is  without  prejudice  to  the  defendant 
appropriating  the  rights,  if  authorized  by  law  so  to  do."  And 
as  its  conclusions  of  law :  "  The  court  finds  as  a  conclusion  of  law 
that  the  defendant  has  no  right  to  interfere  with  the  franchises  or 
vested  rights  of  the  Hamilton  &  Linden wald  Electric  Transit  Com- 
pany by  placing  its  tracks  as  it  is  proposed  and  intended  to  be 
done,  or  straddle  the  tracks  of  the  plaintiff  company  which  now 
occupies  the  center  of  said  East  avenue  from  Grand  boulevard 
to  John  street." 

It  is  conceded  in  this  case  by  counsel  for  plaintiff  in  error  that 
the  finding  of  facts  as  made  by  the  Circuit  Court  was  not  only  war- 
ranted by  the  evidence,  but  that  "  the  facts  as  found  are  absolutely 
true ;"  but  it  is  claimed  and  argued  by  them  that  the  court's  de- 
duction therefrom,  and  its  application  of  the  law  to  the  facts  so 
found,  is  "  logically  and  legally  imtrue,"  for  the  reason,  as  they 
insist,  that  the  Hamilton  &  Lindenwald  Electric  Transit  Company 
had  no  private  property  in  its  roadbed  or  right  of  way,  and  that  it 
had  not,  nor  could  it  have,  any  franchise  or  vested  interest  or 
right  in  any  other  than  its  physical,  tangible  property,  such  as  its 
tracks,  ties,  and  other  structures  placed  upon  and  over  its  roadbed 
for  the  purpose  of  enabling  it  to  maintain  and  operate  its  street 
railway  thereon,  and  that,  inasmuch  as  no  part  of  said  property 
would  be  taken  or  used  in  the  construction  of  plaintiff  in  error's 
railway  in  the  manner  proposed,  plaintiff  in  error,  under  its  grant 
from  the  board  of  control  of  the  city  of  Hamilton  of  August  10, 
1901,  has  the  right  to  enter  upon,  occupy,  and  use  the  roadbed 
of  defendant  in  error  in  the  construction  and  operation  of  its 
proposed  road  without  legally  appropriating  such  right,  and  with- 
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out  making  or  paying  any  compensation  therefor  to  said  the  Hamil- 
ton &  Lindenwald  Electric  Transit  Company.  Whether  it  may 
rightfully  do  this  is  the  question  here  presented  for  determination. 
The  power  to  regulate  and  control  the  public  streets  and  avenues 
in  the  mimicipalitiee  of  this  State  is  by  statute  lodged  in  the 
mimicipal  authorities,  and  imder  the  general  statutory  powers  con- 
ferred upon  such  authorities  in  each  municipality  to  control  the 
use  of  the  streets  within  its  corporate  limits  and  to  prescribe  the 
termja  and  conditions  upon  which  they  may  be  used  and  occupied 
by  street  railways  it  cannot  be  doubted  that  the  local  authorities 
of  each  municipality  may,  in  the  exercise  of  such  power,  grant 
to  a  street  railway  company  the  use  of  its  streets  for  railway  pur- 
poses, and  may  designate  and  prescribe  the  particular  streets  and 
avenues  that  shall  be  subject  to  such  use,  and  the  particular  part 
of  each  upon  which  the  tracks  of  such  company  shall  be  con- 
structed and  laid.  By  the  ordinance  of  August  4,  1891,  the  city 
of  Hamilton  granted  to  the  Hamilton  &  Lindenwald  Transit 
Company  a  certain  franchise,  whereby  said  company  was  author- 
ized to  construct  its  street  railway  in,  over,  and  upon  certain  of 
the  streets  and  avenues  of  said  city  of  Hamilton,  among  which 
was  East  avenue  in  said  city;  and  by  the  terms  and  conditions 
of  said  grant  said  railway  was  to  be  located  and  constructed  as 
near  the  center  of  said  East  avenue  as  practicable.  This  grant 
was  accepted  by  the  Hamilton  &  Lindenwald  Transit  C<Mnpany, 
and  its  street  railway  was  constructed  in  conformity  with  the 
terms  and  conditions  of  said  grant,  and,  as  found  by  the  Circuit 
Court,  for  more  than  ten  years  said  street  railway  has  be«i,  and 
it  still  is,  operated  and  maintained  by  said  company  over  and 
along  said  East  avenue.  Whether,  then,  any  vested  or  exclusive 
property  rights  were  acquired  by  the  Hamilton  &  Lindenwald 
Transit  Company  by  virtue  of  said  grant  and  its  subsequent  pos- 
session taken  under  it  in  or  to  that  part  of  East  avenue  actually 
occupied  and  used  by  it  in  the  construction  and  operation  of  its 
said  street  railway  is  the  primary  and  controlling  question  in  this 
case.  That  a  city  council  may  not^  by  express  grant,  give  to  a 
street  railway  company  the  absolute  and  exclusive  right  to  occupy 
and  use  the  streets  of  the  city  for  street  railway  purposes,  thus 
creating  a  monopoly,  would  seem  now  in  this  State  to  be  well 
settled,  and  that  the  city  council  of  the  city  of  Hamilton  did  not, 
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bj  the  making  of  said  grant  to  the  Hamilton  &  Lindenwald  Tran- 
sit Company,  exhaust  its  powers,  or  deprive  itself  or  its  successors 
of  the  right,  to  make  additional  grants  to  other  street  railway 
companies  for  like  purposes  in  and  to  the  unoccupied  portions 
of  the  same  street  or  avenue,  would  seem  to  be  abundantly  sus- 
tained by  the  authorities.  But  it  is,  we  think,  equally  well  set- 
tled that  where  the  right  is  given  by  ordinance  to  a  street  railway 
company  to  occupy  and  use  particular  parts  of  certain  streets,  and 
the  grant  so  made  is  accepted  and  acted  upon  by  the  grantee,  the 
city  authorities  are  thereafter,  so  long  as  said  grant  remains  in 
full  force,  unforfeited  and  unrevoked,  without  right  or  authority 
to  grant  to  another  street  railway  company  for  like  use  the  right 
to  have  and  occupy  without  appropriation  or  the  making  of  com- 
pensation therefor  to  the  first  grantee,  precisely  the  same  ground 
or  right  of  way  first  granted.  To  permit  this  would  be  to  sanc^ 
tion  and  allow  the  impairment  of  the  obligation  of  an  existing 
contract  by  subsequent  nmnicipal  legislation  or  grant.  This  may 
not  rightfully  be  done.  CooleVs  Const  Lim.  383;  New  Or- 
leans Gas  Co.  v.  Louisiana  Light  Co,,  116  U.  S.  650,  672,  6 
Sup.  Ct  262,  29  L.  Ed.  516 ;  City  By.  Co.  v.  Citizens'  R.  Co., 
166  U.  S.  657,  17  Sup.  Ct.  653,  41  L.  Ed.  1114;  Detroit  v.  De- 
troit Citizens'  St.  By.  Co.,  184  U.  S.  368,  22  Sup.  Ct.  410,  46 
L.  Ed.  692;  Canal  Co.  v.  Bailroad  Co.,  4  Gill  &  J.  1 ;  The  State 
ex  rel,  etc.  v.  Oas  Light  &  Coke  Co.,  18  Ohio  St  262,  292;  The 
Brooklyn  Central  B.  Co.  v.  The  Brooklyn  City  B.  Co.,  32  Barb. 
358. 

While  it  is  undoubtedly  true  that  a  street  railway  company, 
under  a  grant  authorizing  it  to  occupy  and  use  certain  streets  for 
the  purpose  of  constructing,  operating,  and  maintaining  thereoil 
its  street  railway,  acquires  no  fee  in  the  soil  upon  which  its  road- 
bed is  constructed  and  its  ties  and  tracks  are  laid,  it  nevertheless 
does  acquire  therein  a  franchise  and  easement,  which  becomes 
and  is  its  private  property;  and  it  has  the  right,  during  the  life 
of  the  grant,  to  the  possession  and  enjoyment  of  that  franchise 
and  easement  without  interruption  or  obstruction  from  any  other 
company,  until  such  time,  at  least,  as  it  may  voluntarily  sur- 
render the  same,  or  be  legally  divested  thereof  by  an  authorized 
appropriation  and  the  payment  of  full  compensation  therefor,  as 
required  by  the  Constitution  and  laws  of  the  State  of  Ohio.    The 
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right  which  the  grantee  acquires  by  such  grant  is  more  than  a 
mere  license.  It  is  a  vested  property  right,  in  the  nature  of  a 
franchise  or  easement  in  and  to  the  particular  portion  of  Ae 
street  designated  in  the  grant  itself;  and  such  grant  carries  with 
it  the  right  of  exclusive  occupancy  and  user  of  that  portion  of 
the  street  for  the  purposes  for  which  it  is  granted,  in  so  far 
as  such  exclusive  occupancy  and  user  are  consistoit  with  the  wd- 
fare  and  convenience  of  the  general  public ;  and  where,  as  in  this 
case,  there  are  conflicting  claims  asserted  by  rival  companies,  each 
claiming  the  same  location  \inder  grant  from  the  city  authorities, 
and  for  the  same  character  of  use,  such  claims,  even  were  both 
grants  authorized,  should  be  settled  and  determined  by  applyiilg 
the  rule  that  the  first  of  said  grantees  to  rightfully  occupy  the 
street  has  the  superior  and  better  claim  of-  right  thereto.  Judge 
Elliott,  in  discussing  this  question  in  his  valuable  work  on  Beads 
and  Streets,  at  §  750,  says : 

"  If  the  company  which  secures  the  first  grant  actually  occupies  the  streets 
it  is  authorised  to  use,  then  there  is  much  reason  for  affirming  that  ita  right 
to  the  part  of  the  street  actually  occupied  and  used  is  permanent  and  ex- 
clusive. By  actually  taking  possession  of  the  street  and  using  it  for  the 
accommodation  of  the  public,  the  company  first  in  point  of  time  does  such  acts 
as  vest  its  rights." 

The  rule  as  thus  laid  down  by  Judge  Elliott  is  not  in  conflict 
with  the  spirit  and  policy  of  the  law  which  forbids  municipal  cor- 
porations from  creating  mionopoliee  by  favoring  one  corporaticm 
to  the  exclusion  of  another.  As  said  by  the  court  in  the  case  of 
The  Indianapolis  Cable  St.  By.  Co,  v.  The  Citizens^  St.  By.  Co., 
127  Ind.  388,  24  N.  R  1060,  26  K  E.  893,  8  L.  R  A.  539: 

"Many  things  which  are  lawful  are  from  their  nature  and  of  necessity 
monopolies.  *  *  *  As  a  street  railway  company  has  no  legal  right  to  lay 
its  track  upon  the  streets  of  a  city  without  the  permission  of.  the  common 
council,  if  the  city  should  grant  such  right  to  one  company  and  refuse  to 
grant  it  to  another  the  company  to  which  the  right  was  granted  would  haye  a 
monopoly  until  such  time  as  the  common  council  should  grant  a  similar  right 
to  some  other  person  or  company.  So,  if  the  common  councU  should  grant  to 
a  street  railroad  company  the  right  to  lay  its  track  on  certain  streets  which 
were  too  narrow  to  admit  of  being  occupied  by  other  street  railroad  tracks, 
such  company  would  have  a  monopoly  of  such  streets.    It  is  plau,  ther»fore^ 


Digitized  by  VjOOQ IC 


Hamilton,  G.  &  C.  T.  Co.  v.  Hamilton  &  L.  Eleo.  T.  Co.     815 

that  while  monopolies,  as  a  general  rule,  are  unlawful,  there  are  many  ex- 
ceptions to  the  rule.  The  rule  applies  only  to  such  things  as  are  of  common 
right,  and  is  never  to  be  applied  to  such  things  as  are  in  their  nature  a 
monopoly." 

Again  it  is  said  in  Elliott  on  Eoads  and  Streets,  §  746 : 

"  To  deny  the  power  of  the  Legislature  to  make  such  a  grant  would  lead  to 
the  imwarranted  conclusion  that  in  no  case  can  the  Legislature  grant  the 
right  to  lay  or  operate  a  street  railroad  in  a  road  or  street,  for,  if  the  power 
to  make  such  a  grant  be  conceded,  it  necessarily  and  unavoidably  results  that 
the  occupancy  of  the  part  of  the  road  or  street  is  exclusive,  as  two  railroads 
cannot  occupy  the  same  space.  But  it  does  not  follow  from  this  that  a 
monopoly  is  created,  for  other  parts  of  the  road  or  street  may  be  granted  to 
competing  lines.  «  •  •  The  effect  of  a  grant  to  use  a  designated  part  of  a 
highway  is  to  license  the  company  first  in  point  of  time  to  occupy  and  use 
the  designated  space,  but  it  does  not  follow  from  this  that  the  statute  creates 
m  monopoly,  since  others  may  occupy  other  pdrts  of  the  same  highway." 

The  grant  from  the  city  authorities  of  the  city  of  Hamilton  to 
the  Hamilton  &  Lindenwald  Electric  Transit  Cbmpany,  being 
then  a  valid  grant,  whatever  the  nature  and  extent  of  the  right 
and  interest  required  thereunder  by  said  company  to  that  par- 
ticular part  of  East  avenue  included  in  said  grant,  and  subse- 
quently possessed  and  occupied  by  said  company,  it  follows  that 
whatever  interest  it  did  acquire  is  its  private  property,  although 
acquired  and  held  for  a  public  use,  and  is,  therefore,  within  the 
protection  of  the  constitutional  prohibition  "that  private  prop- 
erty shall  not  be  taken  for  public  uses  without  just  compensation." 

It  remains,  then,  only  to  consider  whether  the  construction 
of  plaintiff  in  error^s  railway  in  the  manner  proposed,  viz.,  by 
placing  one  of  the  rails  of  plaintiff  in  error's  track  on  the  road- 
bed and  between  the  two  rails  of  defendant  in  error's  track,  would 
constitute  and  be  a  taking  of  defendant  in  error's  property,  within 
the  constitutional  meaning  of  that  term.  To  constitute  a  taking 
of  property  it  is  not  necessary  that  there  should  be  an  exclusive 
appropriation,  a  total  assumption  of  possession,  or  an  absolute 
and  total  conversion  of  the  entire  property.  One  of  the  valuable 
incidents  of  absolute  property  is  the  right  of  user,  and  this  right 
of  user  necessarily  includes  the  right  and  power  to  exclude  others 
from  its  use.  Hence  any  serious  abridgment  or  interruption 
of  the  common  and  necessary  use  of  property  may  amount  in 
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law  to  a  taking,  and  entitle  the  owner  to  compensation.  ''A  par- 
tial, but  substantial,  restriction  of  the  right  of  user  may  not  anni- 
hilate all  the  owner's  rights  of  property  in  the  land,  but  it  is 
none  the  less  true  that  a  part  of  his  property  is  taken.  Taking 
a  part  is  as  much  forbidden  by  the  Constitution  as  taking  the 
whole.  The  difference  is  only  one  of  degree.  The  quanium  of 
interest  may  vary,  but  the  principle  is  the  same."  Wood's  Ky. 
Law,  §  231.  In  this  case  the  interruption  and  injury  that  would 
necessarily  result  to  the  use  of  defendant  in  error's  property 
is  at  once  manifest  from  the  nature  of  the  right  claimed  by  plain- 
tiff in  error,  for  it  is  not  susceptible  of  doubt  that  the  imposition 
of  a  portion  of  plaintiff  in  error's  track  upon  the  roadbed  and 
track  of  defendant  in  error  would  be  productive  of  delay  and 
obstruction  to  the  oars  of  the  latter  in  the  reasonable  and  neces- 
sary operation  of  its  road.  Indeed,  the  obstruction  and  delay 
would  be  precisely  the  sante  as  if  the  two  companies  were  running 
and  operating  their  cars  over  the  same  track.  Yet  plaintiff  in 
error  would  admittedly  be  without  right  to  run  its  cars  over 
the  tracks  of  defendant  in  error  without  its  consent,  or  unless 
it  should  first  have  obtained  the  right  so  to  do  by  an  authorized 
appropriation. 

Upon  the  facts  of  this  case  as  found  by  the  Circuit  Court  wb 
are  of  opinion  that  the  defendant  in  error  was  entitled  to  the 
injunction  prayed  for,  and  the  judgment  of  the  Circuit  Court 
is,  therefore,  affirmed. 

Davis,  Schauok,  and  Price,  JJ.,  concur. 


Other  Ohio  Cases  not  Reported  in  FvU. 

Municipal  Oboinancb  Requibino  Stseet  Gab  to  bb  Stopped  whdt  Sig- 
naled.—  In  the  case  of  Lockyer  t?.  Covert,  25  Ohio  Cir.  Ct.  486,  the 
plaintiff  applied  for  a  writ  of  haheas  corpus  to  secure  his  release  from 
the  custody  of  the  defendant.  He  was  a  conductor  and  was  arrested  for 
violation  of  a  city  ordinance  providing  that  it  shall  be  unlawful  for  any 
person  or  nersons  in  charge  of  any  electric  street  car  or  cars  running  upon 
any  street  or  avenue  within  the  limits  of  said  village  of  Euclid,  to  fail 
or  refuse  to  stop  such  ear  or  cars  at  any  regular  stopping  pUoe  or 
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places  when  signaled  so  to  do  by  persons  desiring  to  board  such  car  or 
cars,  or  to  alight  therefrom.  The  only  question  brought  up  for  adjudica- 
tion was  the  authority  of  the  municipal  council  to  pass  the  ordinanoe.1 
It  was  held  that  such  council  was  vested  with  power  to  enact  such  ordi- 
nance under  a  statute  (96  Ohio  Laws,  21,  §  7,  par.  9),  providing  that  the 
council  shall  have  power  "  to  regulate  the  use  of  cars,  drays,  wagons, 
hackney  coaches,  omnibuses,  automobiles,  and  every  description  of  car- 
riages kept  for  hire  or  livery-stable  purposes ;  and  to  license  and  regulate 
the  use  of  streets  by  persons  who  use  vehicles,  or  solicit  or  transact 
business  thereon;  •  *  •  regulate  the  transportation  of  articles 
through  such  highways,  and  to  prevent  injury  to  such  highways  from 
pverloaded  vehicles,  and  to  regulate  the  speed  of  interurban,  traction, 
and  street  railway  cars  within  the  corporation.''  The  last  clause  in 
this  paragraph  empowering  the  council  to  regulate  the  speed  of  street 
railway  cars  does  not  affect  the  authority  of  the  council  to  adopt  an 
ordinance  requiring  cars  to  stop  at  any  fixed  place  or  places. 

2.  Specifio  Pbbformance  not  the  Pbopeb  Remedy  to  Compel  an  Electbio 

Railway  Company  to  Perform  its  Duties  to  the  Pubuo  undeb  its 
Franchise. —  In  the  case  of  Matthews  v.  Southern  Ohio  Traetion  Co., 
25  Ohio  Cir.  Ct.  652,  it  was  attempted  to  compel  the  defendant  by 
specific  performance  to  perform  obligations  imposed  upon  it  by  a 
franchise  authorizing  it  to  construct  and  operate  a  street  railway.  The 
violation  consisted  ( 1 )  in  the  conductor's  failure  to  announce  the  names 
of  the  streets;  (2)  his  failure  to  announce  the  crossings  of  other  rail- 
roads; (3)  the  failure  of  the  company  to  keep  tickets  for  sale  upon  the 
ears;  (4)  the  operation  of  its  cars  at  a  rate  of  speed  in  excess  of  six 
miles  an  hour;  (5)  failure  to  operate  a  sufficient  number  of  cars  to 
accommodate  the  public.  In  view  of  the  fact  that  the  failure  to  announce 
or  stop  at  crossings  or  nmning  at  an  excessive  rate  of  speed  are  misde- 
meanors for  which  a  motorman  or  conductor  may  be  prosecuted  and  fined, 
and  that  the  failure  by  a  conductor  to  supply  tickets  upon  demand  re- 
lieves the  passenger  from  the  payment  of  fare;  and  of  the  further  fact 
that  a  decree  of  specific  performance  would  require  a  personal  super- 
vision and  control  of  the  defendant's  employees,  such  a  decree  should 
not  be  issued,  and  the  remedy  of  specific  performance  is  not  the  proper 
remedy.  The  rule  in  equity  is  that  when  in  order  to  make  a  decree  of 
specific  performance  effective  it  would  require  continuous  supervision 
over  the  personal  conduct  of  the  parties  and  the  exercise  of  judgment  in 
order  to  properly  meet  and  adjust  relations  to  new  conditions  as  they 
might  arise  in  the  future,  a  court  of  equity  cannot  and  will  not  extend 
the  remedy. 

3.  Street  Railway  does   not  Constitute  an   Additional  Burden   upon 

Street. —  In  the  case  of  Anderson  v,  Columbus,  14  Ohio  Dec.  180,  the 

1.  As  to  municipal  ordinances,  see  note  to  People  v.  Detroit  United  Ry., 
etc.,  Co.,  ante,  p.  460. 
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court  said :  "  The  use  of  the  streets  by  street  railways  has  always  been 
held  in  this  State  to  be  a  proper  use  of  the  streets,  and  within  the  terms 
of  the  original  grant  for  use  of  the  public  as  a  highway,  and  that  such 
use  does  not  impose  an  additional  burden  upon  the  easement  unless  the 
railway  be  so  constructed  as  to  interfere  with  the  owner's  easement  of 
access  to  his  property.  It  is  held  to  be  a  vehicular  use  of  the  streets 
which  must  have  been  fairly  within  the  contemplation  of  the  dedicator. 
The  construction  of  such  railways  makes  it  necessary  to  construct  curves 
in  turning  from  one  street  into  another,  and  in  constructing  such  curves 
it  may  bring  the  cars  into  such  close  proximity  to  the  projecting  comers 
of  sidewalks  as  to  leave  an  insufficient  space  for  the  passage  of  a  vehicle 
and  that  is  what  the  evidence  shows  to  be  the  case  at  this  comer.  Kor 
does  it  appear  that  the  curve  is  put  in  in  a  manner  different  from  that 
ordinarily  used  in  constructing  such  curves.  It  is  true  that  the  radius 
of  the  curve  is  somewhat  different  from  that  used  upon  the  opposite 
.comer,  but  it  does  not  appear  that  if  the  radius  was  changed  here  that 
it  would  make  any  practical  difference  in  the  situation." 

4.  Statute  Requibino  Street  Cab  to  Come  to  Full  Stop  befobb  Cbosshvo 

STEA.M    KaILBOAD;    EMPLOYEE    TO    ASCEBTAIN    IF   WaT    IS    ClEAB    BEFOBB 

Cbossino  Kailboad. —  In  the  case  of  Kopp  v.  Baltimore  &  Ohio  South- 
western Ry.  Co.,  25  Ohio  Cir.  Ct.  646,  it  was  contended  by  the  defend- 
ant that  sections  3443-3446  of  the  Ohio  Rev.  Stats.,  providing  that 
before  a  street  car  shall  cross  over  a  railroad  track  at  grade,  such  ear 
shall  be  stopped  and  an  employee  of  the  company  shall  go  ahead  and  as- 
certain if  the  way  is  clear,  relieves  the  steam  railroad  company  of  the 
duty  of  so  operating  its  gates  as  to  indicate  to  the  person  operating  the 
street  car  whether  the  track  is  clear.  It  was  held  that  such  contention 
was  not  sound.  The  statute  was  intended  to  furnish  an  additional  safe- 
guard to  the  passengers  who  have  no  control  over  the  management  of  the 
street  car.  The  duties  imposed  upon  both  companies  are  concurrent  in 
point  of  time,  and  a  failure  of  either  to  perform  the  duty  required  of  it 
will  render  it  liable  for  the  consequences  of  such  negligence. 

5.  Failtjbs  of  Passenoeb  on  Aughting  fbom  Cab  to  Look  Out  fob  ah 

Appboachino  Cab  upon  a  Paballel  Tback  befobb  Cbossino  it. —  In 
the  case  of  Cleveland  Electric  Ry.  Co.  v.  Wadsworth,  26  Ohio  Cir.  Ct, 
376,  it  was  held  to  be  contributory  negligence,  precluding  recoveiy, 
for  a  passenger,  upon  alighting  at  night  from  a  street  car,  to  pass 
around  the  rear  end  of  the  car  and  attempt  to  cross  a  parallel  trade 
upon  which  cars  are  running  in  an  opposite  direction  every  three  minutes, 
without  looking  in  that  direction,  or  checking  his  pace,  or  taking  any 
precaution  for  his  safety,  he  having  knowledge  of  the  surroundings  and 
situation  of  the  tracks,  and  of  the  operation  of  cars  thereon.  The  fact 
that  the  employees  in  charge  of  the  west-bound  car  which  strudc  the 
passenger  were  negligent  in  rtmning  the  car  at  an  excessive  rate  of 
speed  does  not  authorize  a  recovery  where  the  plaintiff's  n^ligenoe  con- 
tributed to  his  injury. 
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Butt  to  Look  and  Listen  bsfobx  Cbossino  Track;  Dutt  or  Electric 
Bailwats  at' Crossing. —  In  the  case  of  Day  v,  ColumbuB  Ry.  Co.,  14 
Ohio  Dec.  273,  it  was  held  that  a  person  in  the  full  enjoyment  of  his 
senses  of  seeing  and  hearing  must  make  use  of  them  for  the  purpose  of 
avoiding  danger  from  approaching  cars  before  attempting  to  pass  over 
a  known  street  railway  or  steam  railroad  crossing,  and  a  failure  so 
to  do  without  justifiable  excuse  will  not  merely  constitute  evidence  of 
negligence  to  be  considered  by  the  jury,  but  will,  when  established  by 
evidence  at  the  trial,  constitute  such  negligence  as  will  preclude  a  re- 
covery for  personal  injuries  to  which  such  negligence  contributed.  The 
ordinary  rules  as  to  the  duties  imposed  upon  steam  railroads  occupying 
their  own  right  of  way  in  the  open  country,  and  at  public  or  private 
crossings,  are  not  applicable  to  electric  railways  occupying  one  side  of 
a  public  highway ;  but  the  latter  have  the  additional  burden  of  observing 
ordinary  care  toward  travelers  upon  the  highway,  and  while  they  are 
going  to  and  from  their  places  of  habitation  over  private  crossings,  and 
where  a  collision  occurs  at  such  crossing  the  right  to  recover  for  injuries 
resulting  will  depend  upon  whose  negligence,  as  determined  by  the  evi- 
dence at  the  trial,  was  the  proximate  cause  thereof. 


Dubiver  v.  City  &  Suburban  Railway  Co. 
(Oregon  —  Supreme  Court.) 

COIJJSION    WITH    VEHICUfi    CROSSING    TrACK;     CoNTRIBXTTORY    NeOUGENCB    OF 

Minor;  Instruction  as  to  Degree  of  Care. —  The  plain tifif's  son,  a  boy 
of  fifteen  years  of  age,  while  driving  across  the  tracks  of  the  defendant 
was  injured  by  being  thrown  from  the  vehicle  in  which  he  was  riding, 
because  of  a  collision  with  one  of  the  defendant's  cars.  An  instruction 
in  respect  to  the  contributory  negligence  of  the  plaintiff  to  the  effect  that 
the  jury  were  to  determine  whether  he  used  the  care  which  an  ordinarily 
prudent  boy  of  his  age  under  the  circimistances  should  have  used  is  not 
objectionable  upon  the  ground  that  the  defendant  had  no  notice  that 
the  person  in  charge  of  the  horse  and  wagon  was  a  minor.  The  rule  is 
that  in  determining  the  question  of  contributory  negligence  the  same 
degree  of  caution  is  not  required  of  a  minor  as  in  the  case  of  an  adult; 
the  degree  of  care  to  be  used  will  depend  upon  the  age  and  capacity  of 
the  minor  as  determined  by  the  particular  circumstances  of  the  case. 
It  cannot  be  said  as  a  matter  of  law  that  a  minor  of  the  age  of  fifteen 
years  has  arrived  at  man's  estate  in  judgment,  prudence,  and  forethought. 
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Appbal  by  defendant  from  judgment  in  favor  of  plaintiff.    Decided  January  II, 
1904.    Reported  44  Or^.  227,  74  Pac.  915. 

The  defendant  operates  an  electric  street  railway,  with  double  tracks,  upon 
First  street,  in  the  city  of  Portland.    David  Dubiver,  the  father  and  guardian 
ad  litem  of  William  Dubiver,  a  minor,  was  on  November  21,  1902,  occupying 
a  store  on  the  southeast  corner  of  First  and  Jefferson  streets,  and  William 
was  engaged  in  delivering  goods  for  him  about  the  city  with  a  light,  one- 
horse,  goose-neck  express  wagon,  and  had  been  so  employed  for  more  than  a 
year.    At  the  date  indicated,  about  5:30  o'clock  in  the  evening,  William  drove 
south  on  Second  street  to  Jefferson;  thence  east  upon  the  latter,  near  the 
center  thereof,  to  First  street,  continuing  across  the  first  and  second  tracka 
of  the  defendant's  railway  until  the  hind  wheels  of  his  wagon  reached  the 
east  rail  of  the  second  or  east  track,  when  it  was  struck  by  a  moving  car  of 
the  defendant  company  going  north,  and  William  was  thrown  from  the 
of  the  wagon,  which  he  was  then  occupying,  and  injured ;  and  this  action 
instituted  to  recover  damages  arising  on  account  of  such  injuries.     William 
was  at  the  time  fifteen  years  of  age.     Referring  to  the  bill  of  exoeptiona, 
plaintiff's  testimony  tended  to  show  that,  when  William  arrived  at  the  we«t 
crossing  on  First  street,  he  stopped  his  horse,  and  looked  both  ways  for  any 
approaching  car,  and,  seeing  none,  drove  forward  in  a  slow  walk  toward  the 
east;   that  when  the  wagon  had  passed  over  both  tracks,  except  the  hind 
wheels,  which  had  just  reached  the  east  rail  of  the  east  track,  the  defendant's 
car  running  north  at  a  high  rate  of  speed  came  in  contact  with  it,  and,  fur- 
ther, that  William  took  the  care  and  precaution  ordinarily  used  in  driving  a 
wagon  across  the  track  of  an  electric  railway,  and  exercised  all  the  usual  and 
ordinary  diligence  required  to  cross  such  a  track  in  safety ;  that  the  motorman 
had  no  headlight  on  his  car,  although  it  was  dusk,  and  that  he  failed  to  ring 
any  gong  or  to  give  other  warning,  or  to  slow  up  his  car,  as  it  approached 
the  crossing.    The  defendant's  evidence  tended  to  show  that,  as  the  car  came 
down  First  street,  it  was  moving  at  a  high  rate  of  speed;  that  the  motormaa 
in  charge  saw  the  express  wagon  as  it  was  about  to  cross  the  tracks  at  Jef- 
ferson street,  but  at  such  a  distance  away  that,  at  the  rate  it  was  moving, 
it  would  have  ample  time  to  clear  the  tracks  before  the  car  reached  that  street, 
but  at  once  put  the  car  under  control ;  that  after  the  horse  and  all  the  wagon 
had  crossed  the  tracks,  except  the  hind  wheels,  which  were  just  at  the  east 
rail  of  the  eastern  track,  and  when  far  enough  in  front  of  the  car  for  the 
wheels  to  have  passed  over,  and  entirely  out  of  reach  thereof,  the  driver 
suddenly  stopped  and  turned  the  horse  to  the  right,  and  that  before  the  car 
could  possibly  be  checked  it  came  in  contact  with  the  wheels  of  the  wagon 
so  situated,  and  pushed  them  off  the  track;   and  that  at  the  time  of  the 
collision  the  driver  had  turned  the  horse  and  fore  wheels  of  the  wagon  to 
the  south,  so  that  they  stood  parallel  with  the  track.    It  does  not  appear  that 
the  motorman  took  note  of  the  driver  of  the  wagon  prior  to  the  accident  — 
whether  he  appeared  to  be  a  man  grown  or  a  youth  —  and  the  record  is  silent 
upon  the  subject  from  his  standpoint.    The  plaintiff  having  recovered  judg- 
ment, the  defendant  appeals. 


Digitized  by  VjOOQ IC 


DuBivEB  V.  City  &  Suburban  Railway  Co.  821 

^Itufus  Mallory,  for  appellant 

Alex.  Bernstein,  for  respondent 

Opinion  by  Woolvebton,  J. 

The  trial  court,  after  instructing  the  jury  as  to  the  law  relative 
to  contributory  n^ligence,  proceeded  to  say: 

"  But  in  the  case  of  children  the  court  cannot  say  this  aa  a  matter  of  law. 
In  Buch  caaes  it  is  more  or  less  a  mixed  question  of  law  and  fact"  —  and 
further  instructed  as  follows:  *'  The  evidence  shows  that  plaintiff's  minor  was 
at  the  time  a  minor,  somewhere  about  fifteen  years  of  age.  This  fact,  how- 
ever, does  not  excuse  him  from  the  obligation  to  exercise  care  according  to 
his  knowledge  and  capacity  to  understand  danger,  as  boys  of  that  age  ordi- 
narily are^  and  to  use  ordinary  care  to  avoid  it;  and,  if  you  find  from  the 
evidence  in  this  case  that  plaintiff's  minor  had  sufficient  capacity  to  under- 
stand the  danger  of  crossing  a  railroad  track  in  such  a  situation,  it  was  his 
duty  to  use  ordinary  care  in  crossing  the  track,  so  as  to  avoid  getting  in  the 
way  of  moving  cars;  and  if  he  failed  to  use  such  care,  and  because  of  such 
failure  was  injured,  he  was  guilty  of  contributory  negligence,  and  cannot 
recover  in  this  action.  A  child  would  not  be  expected  to  use  the  same  degree, 
of  care  and  prudence  that  a  person  of  older  years  and  larger  discretion  would 
use;  but  you  are  to  take  into  consideration  the  age  of  the  plaintiff's  minor^ 
and  his  character,  and  all  the  circumstances  and  facts  —  all  the  evidence 
throwing  light  upon  the  manner  in  which  any  injury  may  have  occurred  — 
and  then  determine  whether  he  used  the  care  which  an  ordinarily  prudent 
boy  of  his  age,  under  those  circumstances,  should  have  used.  If  he  did  use 
such  care,  he  was  not  guilty  of  contributory  negligence.  If  he  failed  to  use 
■uch  care,  then  he  was  guilty  of  contributory  negligence,  and  the  plaintiff 
cannot  recover." 

To  these  instructions,  exceptions  were  taken  and  reserved,  and 
the  sole  assignment  of  error  contained  in  the  record  is  relative 
thereto.  Counsel  for  appellant  insist  that  the  instructions  are  erro- 
neous (1)  because  the  defendant  had  no  knowledge  or  notice  that 
the  person  in  charge  of  the  horse  and  wagon  was  a  minor;  that 
the  occupation  in  which  he  was  engaged  was  one  for  an  adult,  and 
not  for  an  infant,  and  the  defendant's  liability  could  not  in  any 
way  be  made  to  depend  upon  the  driver's  capacity  from  considera- 
tions of  his  age;  and  (2)  because  the  undisputed  evidence  conclu- 
sively shows  that  the  person  injured,  although  a  minor,  thoroughly 
understood  the  situation,  the  condition  of  the  business  in  which  he 
was  engaged,  the  risks  and  hazards  attending  it,  and  especially 
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of  crossing  the  tracks  of  a  street  railway  iip<m  which  were  cars 
propelled  by  electricity,  and,  therefore,  assumed  all  the  hazards 
of  the  position,  from  which  it  follows  that  his  infancy  was  wholly 
immaterial,  and  unavailable  to  limit  his  liability,  or  to  enlarge 
that  of  the  defendant. 

The  first  reason  advanced  as  a  basis  of  counsel's  position  is 
manifestly  without  relevancy,  under  the  conditions  in  which  the 
case  comee  here.  All  the  instructions  pertaining  to  the  negli- 
gence of  the  defendant  are  admittedly  unexceptionable,  and  no 
objections  were  made  or  exceptions  saved  thereto  in  any  form,  so 
that  the  case  had  passed  from  the  point  where  plaintiff  had  the 
laboring  oar.  The  instructions  complained  of  relate  solely  to  the 
defense  of  contributory  negligence  —  a  matter  devolving  upon  the 
defendant  to  establish  —  which  is  entirely  distinct,  and  altogether 
another  phase  of  the  trial  procedure.  The  plaintiff's  case  had 
become  a  closed  book,  the  record  unexceptionable.  Not  so  upon 
the  other  hand.  The  defendant  was  not  satisfied  with  the  man- 
ner in  which  its  separate  and  special  defense  was  submitted  to 
the  jury;  hence  its  exceptions,  and  these  exceptions  raise  the  sole 
and  only  question  with  which  we  can  deal.  In  other  words,  the 
record  shows  that  plaintiff's  case  was  properly  submitted,  Tirhile 
the  manner  in  which  the  defendant's  case  was  submitted  is  alone 
questioned,  so  that  the  first  reason  advanced  as  a  basis  of  counsel's 
position  is  without  potency  now. 

The  second  reason  is  forceful  and  cogent,  and  the  problem  pre- 
sented is  not  a  little  difficult  of  solution.  The  doctrine  of  the 
assumption  of  risks  and  hazards  incident  to  the  occupation  in 
which  a  person  has  engaged  does  not  apply  otherwise  than  as 
between  master  and  servant,  but  no  such  relation  existed  between 
the  defendant  and  the  plaintiff's  minor  herein.  Counsel  ui^, 
however,  that  as  the  plaintiff's  minor  presented  the  same  proofs 
of  the  exercise  of  care  in  crossing  defendant's  tracks  as  if  he  had 
been  of  full  age,  and  took  the  same  precautions  that  an  adult 
would  have  done,  using  ordinary  care  and  prudence  (that  is,  by 
looking  both  ways  as  he  approached  the  defendant's  tracks,  to 
ascertain  if  any  cars  were  in  sight,  and  then  proceeding  across 
them),  and  that,  as  he  understood  and  appreciated  the  situation 
and  the  business  in  which  he  was  engaged,  and  all  the  risks 
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and  hazards  pertaining  to  it,  and  especially  of  crossing  the  tracks 
of  a  street  railway,  therefore  the  same  rule  would  apply  to  him 
as  to  an  adult,  and  the  fact  of  his  infancy  was  wholly  immaterial, 
and  could  be  of  no  avail  to  limit  his  responsibility.  This,  it 
seems  to  us,  does  not  include  the  whole  case.  The  very  point  of 
dispute  centers  about  the  boy  driving  off  the  tracks  after  he  had 
entered  upon  them.  His  testimony  tended  to  show  that  he  was 
proceeding  straight  ahead  in  a  walk,  and  at  the  rate  in  which  he 
had  crossed  all  the  tracks  but  one,  while  the  defendant's  evidence 
was  to  the  effect  that  he  stopped,  or  nearly  so,  with  the  hind 
-wheels  of  his  wagon  upon  the  east  or  last  track  before  he  had 
cleared  it  enough  to  let  the  car  pass,  which  action  on  his  part, 
defendant  claims,  was  the  proximate  cause  of  the  collision  result- 
ing in  the  injury.  Here  is  involved  a  question  of  fact  as  to 
what  he  really  did,  and  it  may  then  be  inquired,  did  he  in  this 
particular  respect  exercise  the  care  and  caution  that  an  adult 
would  have  used?  If  he  did,  and  was  hurt,  the  defendant,  if 
negligent,  was  clearly  liable.  But  it  is  denied  that  he  did,  and 
asserted  that  he  should  have  so  acted,  and  this  constitutes  the 
very  ground  for  the  alleged  contributory  negligence  which  would 
exonerate  the  defendant  Because  the  minor  exercised  the  care 
of  an  adult  in  looking  before  he  started  to  cross  the  tracks,  it 
does  not  follow  that  he  exercised,  or  ought  to  have  exercised,  the 
care  of  an  adult  in  crossing  and  clearing  the  tracks  of  the  d^ 
fendant.  As  to  his  understanding  and  appreciating  all  the  risks 
and  liazards  of  the  business  in  which  he  was  engaged,  that  is  a 
fact  in  a  measure  assumed,  when  compared  with  the  understand- 
ing and  appreciation  of  an  adult  under  like  circumstances  and 
conditions.  The  real  question  involved  is  whether  the  court  should 
say,  as  a  matter  of  law,  under  the  testimony,  that  the  minor  was, 
to  all  intents  and  purposes,  an  adult,  and  should  have  been  held 
to  like  care,  foresight,  and  responsibility.  There  are  cases,  prop- 
erly decided,  too,  where  the  courts  have  said,  as  a  matter  of  law, 
that  the  minor,  considered  as  yet  immature,  was  guilty  of  such 
contributory  carelessness  and  negligence  that  he  ought  not  to  re- 
cover. Such  is  the  case  of  Dietrich  v.  Bait.  &  HalVs  Springs 
My.  Co.,  58  Md.  347,  where  a  minor  attempted  to  board  a  moving 
street  car  by  the  front  platform,  having  one  of  the  steps  broken 
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off,  when  there  was  a  safe  way  of  entry  by  the  rear  platform, 
affording  ready  and  easy  access.  In  this  case  Mr.  Justice  Alvey, 
in  his  opinion,  says : 

"  Now,  conceding  that  there  was  negligence  on  the  part  of  the  defendant  in 
running  the  car  with  a  broken  or  an  insufficient  step  to  the  front  platform, 
and  that  there  was  fault  in  the  driver  in  not  stopping  the  car  upon  the  i^ 
proach  of  the  plaintiff,  the  question  is,  did  the  plaintiff  so  directly  contribute 
to  the  happening  of  the  accident  by  his  own  want  of  ordinary  and  reasonable 
care  as  to  preclude  the  right  of  recovery  for  the  injury  suffered?  This  is  not 
a  question  that  arises  upon  conflicting  evidence,  or  where  inferences  might 
be  drawn  from  the  proof  of  indirect  circumstances,  in  which  cases  the  ques- 
tion would  be  exclusively  for  the  jury.  •  •  *  His  want  of  cauticm,  and 
his  reckless  disregard  of  the  danger  in  attempting  to  board  the  car  while  in 
motion,  would  clearly  appear  to  have  been  the  direct  cause  of  the  accident. 
He  was  old  enough  to  know  and  understand  the  risk  that  he  incurred,  and, 
if  he  had  used  his  eyes,  he  could  not  have  failed  to  perceive  that  the  step 
had  been  broken  from  the  platform.  Under  such  circumstances,  neither  he 
nor  his  father  can  have  any  right  of  action  against  the  defendant." 

Another  case  grounded  upon  the  same  principle  is  Thompson 
V.  Buffalo  Ry.  Co.  (N.  Y.),  39  N.  E.  709.  The  plaintiff's  minor 
was  a  girl  of  fourteen  years,  and  the  court,  in  rendering  its 
opinion,  says: 

''Although  a  minor,  no  claim  is  made  that  Alcy  was  not  9ui  jurit.  While 
she  may  not  have  possessed  the  judgment,  caution,  and  prudence  of  persons  of 
more  mature  years,  she  was  expected  and  required  to  exercise  the  measure  of 
care  and  caution  that  is  common  and  usual  in  one  of  her  age." 

But  the  case  was  taken  from  the  jury  on  a  motion  for  nonsuit 
Another  case  that  has  come  under  our  observation  is  Nagle  v.  Atte- 
gheny  Valley  R.  Co.,  88  Pa.  St,  35,  32  Am.  Eep.  413.  Here 
the  case  was  taken  from  the  jury  by  invoking  the  presumption 
that  a  child  of  fourteen  years  had  sufficient  capacity  to  be  sensi- 
ble of  danger  and  to  have  the  power  to  avoid  it,  which  presimip- 
tion,  it  was  said,  would  stand  until  overthrown  by  clear  proof 
of  the  absence  of  such  discretion  as  is  usual  with  infants  of  that 
age.  This  case,  although  the  opinion  was  rendered  by  Mr.  Justice 
Paxson,  a  jurist  of  eminence  and  ability,  does  not  seem  to  have 
been  followed  subsequently  in  the  same  State  or  elsewhere,  so 
far  as  our  research  has  extended.  The  doctrine  of  the  two  cases 
preceding  the  last  cited  was  invoked  in  Cooper  v.  Lake  Shore, 
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etc..  By.  Co.,  66  Mich.  261,  38  N.  W.  806,  11  Am.  St.  Rep.  482, 
but  the  court  refused  to  apply  it;  saying,  in  effect,  that  many 
oasee  are  cited  in  which  children  have  been  held  accouniable 
for  contributory  negligence,  but  that  the  case  under  considera- 
tion was  not  one  of  them,  the  evidence  being  conflicting  upon 
the  very  point  in  dispute.  But  a  case  of  distinct  analogy  to  the 
one  at  bar  is  Wright,  Administrator  v.  Detroit,  etc..  By.  Co.,  77 
Mich.  123,  48  N.  W.  765.  There  the  plaintiffs  intestate,  a  boy  un- 
der fifteen  years,  while  riding  on  a  sleigh  driven  by  another  boy 
of  the  same  age,  was  struck  by  defendant's  train  and  killed.  There 
was  a  conflict  in  the  testimony  relative  to  the  defendant's  negli- 
gence, and  that  part  of  the  case  was,  as  here,  properly  submitted 
to  the  jury.  The  trial  court,  as  was  shown  by  its  charge,  held 
the  boy  who  was  killed  to  the  same  degree  of  diligence  in  his 
efforts  to  avoid  the  accident  which  overtook  him  as  would  be  re- 
quired of  an  adult,  and  the  exception  in  the  Supreme  Court  was 
directed  to  this  holding;  but,  in  deciding  the  case,  the  Supreme 
Court,  speaking  through  Mr.  Chief  Justice  Sherwood,  says : 

"The  rule  is  this:  'That  the  care  and  discretion  to  be  used  by  children, 
and  for  which  they  must  be  held  chargeable,  must  be  proportioned  to  their 
age  and  capacity;  and,  while  it  must  be  ordinary  care,  it  is  not  the  ordinary 
care  required  of  an  adult  under  the  same  circumstances/  "  And  after  allud- 
ing to  some  of  the  authorities,  the  learned  chief  justice  continues :  **  I  think 
the  law  may  be  regarded  as  well  settled  in  this  State  that,  in  determining 
the  question  of  contributory  negligence,  not  the  same  degree  of  caution  is 
required  of  an  infant  as  in  the  case  of  an  adult,  and,  when  such  negligence  is 
sought  to  be  charged  against  a  lad  of  less  than  fifteen  years  of  age,  the  rule 
clearly  applies;  and  the  charge  of  the  court  is  erroneously  defective,  which 
fails  to  state  the  rule,  and  challenge  the  attention  of  the  jury  to  it,  in  apply- 
ing the  law  to  the  facts  and  circumstances  such  as  are  disclosed  by  the  evi- 
dence in  this  case." 

There  was  a  dissenting  opinion  by  Mr.  Justice  Campbell,  in 
which  he  says: 

"  There  are,  no  doubt,  cases  where  peculiar  knowledge  is  an  element  to  be 
considered,  aside  from  ordinary  sense  and  ordinary  experience,  and  where 
the  lack  of  such  knowledge  is  more  likely  to  exist  in  minors  or  youths  than 
in  persons  of  experience,  but  the  particular  risk  in  this  case  was  one  which 
would  be  as  palpable  to  a  boy  of  fifteen  as  to  a  man.  A  much  younger  boy 
would  comprehend  the  danger  of  slowly  crossing  a  railroad  when  a  train 
ia  approaching  or  likely  to  approach." 
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This,  however,  concedee  the  rule  as  announced  in  the  main 
opinion,  but  denies  its  application  in  that  case.  Mr.  Justioe  Hunt, 
in  Railroad  Co.  v.  Gladmon,  15  WaU.  401,  408,  21  L.  Ed.  114, 
says: 

"  Of  an  infant  of  tender  years  less  discretion  is  required,  and  the  degree 
depends  upon  his  age  and  knowledge.  Of  a  child  of  three  years  of  age  leas 
caution  would  be  required  than  of  one  of  seven,  and  of  a  child  of  even  leas 
than  of  one  of  twelve  or  fifteen.  The  caution  required  is  according  to  the 
maturity  and  capacity  of  the  child,  and  this  is  to  be  determined  in  each  ease 
by  the  circumstances  of  that  case.'* 

The  rule  was  subsequently  applied  by  the  same  eminent  jurist 
in  the  turntable  case  of  Railroad  Co.  v.  8tout,  17  Wall.  657, 
21  L.  Ed.  745.  This  court  has  spoken  to  the  same  effect  in 
Cassida  v.  0.  R.  &  N.  Co.,  14  Oreg.  551,  13  Pac.  438,  and 
Schleiger  v.  NoHhem  Ter.  Co.  (Or^.),  72  Pac  324.  So  in  Hay- 
croft  V.  Lake  Shore,  etc.,  R.  Co.,  2  Him,  489,  where  the  party 
injured  was  a  girl  of  sixteen  years,  the  court  said  with  reference 
to  the  controversy: 

"  Now,  if  there  is  any  allowance  to  be  made,  in  measuring  the  degree  of 
care  which  this  young  girl  was  boimd  to  use,  for  her  youth,  her  inexperience, 
for  the  tendency  of  persons  of  her  age  to  allow  their  attention  to  be  given  to 
objects  of  interest  in  their  immediate  view,  and  to  overlook  dangers  from 
causes  not  immediately  in  view,  then  it  was  for  the  jury  to  say  whether  thii 
young  girl  did  not,  under  all  the  circumstances,  use  all  the  care  and  diligence 
to  guard  against  danger  that  could  be  reasonably  required  from  one  of  her  age." 

The  trial  court  took  the  case  from  the  jury,  but  it  was  reversed 
upon  that  account;  the  Fourth  Department  of  the  General  Term 
of  the  Supreme  Court,  in  passing  upon  the  ease,  using  the 
language  above  quoted.  This  case  was  affirmed  on  appeal  to 
the  Court  of  Appeals.  See  s.  c,  64  N*.  T.  636.  So,  also,  in 
the  case  of  Daniels  v.  Clegg,  28  Mich.  32,  whidi  was  that  the 
trial  court  was  correct  in  charging  that  "  the  jury  should  consider 
the  age  of  the  daughter  [she  being  the  person  injured,  and  about 
the  age  of  twenty  years],  and  the  fact  that  she  was  a  woman," 
and  "that  she  would  not  be  guilty  of  negligence  if  she  used 
that  degree  of  care  that  a  person  of  her  age  and  sex  would  ordi- 
narily use."     The  principle  is  of  unquestioned  soundness,  and 
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has  been  applied  in  many  cases.  See  Cooper  v.  Lake  Shore,  etc.. 
By.  Co.,  supra;  East  Saginaw  City  By.  Co.  v.  Bohn,  27  Mich. 
603;  Quill  v.  Southern  Pacific  B.  Co.  (Cal.),  73  Pac.  991;  Has- 
senyer  v.  Michigan  Cent.  B.  Co.,  48  Mich.  205,  12  N.  W.  156, 
42  Am.  Eep.  470;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Hep.  645 ;  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  34  Atl.  1094, 
33  L.  R  A.  122,  66  Am.  St  Rep.  620;  Kerr  v.  Forgue,  64  111. 
482,  5  Am.  Rep.  146;  Bridger  v.  Bailroad  Co.,  25  S.  C.  24; 
Kline  v.  Central  Pacific  B.  Co.,  37  Cal.  .400,  99  Am.  Dec.  282 ; 
McOuire  v.  Chicago,  M.  &  St.  P.  By.  Co.  (C.  C),  37  Fed.  64. 

In  the  case  at  bar  the  instruction  incorporating  the  principle 
was  proper,  imless  the  minor  had  arrived  at  man's  estate  in  judg- 
ment, prudence,  and  forethought;  and,  in  order  to  declare  that 
it  was  improper,  we  should  be  able  to  say,  as  a  matter  of  law, 
that  such  was  the  case.  This  we  are  impressed  we  cannot  do. 
Just  at  what  period  in  a  child's  advancement  in  years  he  is  to 
be  considered  to  have  arrived  at  maturity,  and  to  have  assumed 
all  the  responsibilities  of  a  man,  as  distinguished  from  a  child, 
is  an  indeterminate  quantity.  But  if,  as  in  the  case  of  Wright, 
Administrator  v.  Detroit,  etc..  By.  Co.,  supra,  the  instruction  was 
proper  where  the  child  was  just  under  fifteen,  and  in  Haycroft  v. 
LaJce  Shore,  etc.,  B.  Co.,  supra,  where  the  girl  was  sixteen,  and 
in  Daniels  v.  Clegg,  supra,  where  she  was  twenty,  there  can  be 
no  reason  for  believing  that  it  was  improper  in  this  case.  It 
could  not  be  so,  as  the  comparative  ages  -will  not  warrant  it. 
Whether  a  boy  of  the  capacity  of  the  plaintiff's  minor  was  able 
to  apprehend  the  danger  involved,  and  had  sufficient  sagacity  to 
avoid  it  successfully,  and  yet,  notwithstanding  his  minority,  he 
ivas  negligent,  is  a  question  that  would  properly  arise  upon  a 
motion  for  nonsuit;  but  it  could  not  be  insisted  on  in  this  case, 
as  the  bill  of  exceptions  shows  there  was  a  conflict  in  the  testi- 
mony relative  to  whether  he  was  negligent  in  that  respect  or  not. 

The  judgment  of  the  trial  court  will  be  affirmed,  and  it  is  so 
ordered. 
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Holt  V.  Pennsylvania  Railroad  Co. 

(Pennsylvania  —  Supreme  Court.) 

81BAIC  Railboad  Operated  in  Street;  Collision  with  Vehigzx  on  Track; 
DxTTT  OF  Railroad  Company. —  Where  a  steam  railroad  company  operates 
its  railroad  in  a  street  its  trains  must  be  run  with  due  regard  to  the 
safety  of  persons  rightfully  using  the  street.1  The  mere  fact  that  a 
person  drives  upon  the  track  so  laid  in  a  street  does  not  constitute  him 
a  trespasser,  nor  does  he  thus  forfeit  his  right  to  exact  from  the  railroad 
company  a  reasonable  effort  to  avoid  a  collision.  Whether  or  not  they 
did  so  is  a  question  of  fact  to  be  determined  by  the  jury. 

Appeal  by  plaintiff  from  an  order  refusing  to  set  aside  a  nonsuit.    Decided 
May  25,  1903.    Reported  206  Pa.  St.  356,  55  AU.  1055. 

William  O.  Keir,  for  appellant 

7ohn  Hampton  Barnes  and  Oeorge  Tucker  Bispham^  for 
appellee. 

Opinion  by  Potteb,  J. 

It  appears  from  the  evidence  in  this  case  that,  upon  a  portion 
of  Eichmiond  street  in  Philadelphia,  two  tracks  for  a  street  rail- 
way and  one  track  for  a  steam  railroad  are  laid.  The  street 
railway  tracks  are  in  the  center,  and  the  railroad  track  is  at  one 
side.     All  the  tracks  are  so  laid  with  respect  to  the  paving  as 

1.  As  to  tne  operation  of  steam  railroads  in  streets  and  highways,  see  Bork 
V.  United  N.  J.  R.  A  C.  Co.,  ante,  p.  727. 

Person  on  track  of  steam  railroad  in  street — A  person  who  walks  upon 
the  track  of  a  steam  railroad  which  is  laid  in  a  public  street  is  not  a  tres- 
passer. Louisville,  etc.,  R.  Co.  v,  Hairston,  97  Ala.  351,  12  So.  299;  Louis- 
ville, etc.,  Ry.  Co.  c.  Philips,  112  Ind.  59,  13  N.  E.  132,  2  Am.  St.  Rep. 
155;  Kansas  Pac.  Ry.  Co.  v.  Pointer,  9  Kan.  620;  Fehnrich  v.  Michigan 
Cent.  R.  Co.,  87  Mich.  606,  49  N.  W.  890;  Gulf,  etc.,  Ry.  Co.  r.  Walker. 
70  Tex.  126,  7  S.  W.  831,  8  Am.  St.  Rep.  682.  A  person  walking  upon 
tracks  so  located  is  entitled  to  protection  from  the  negligence  of  the  com- 
pany, and  is  not  subjected  to  the  rule  applicable  to  a  trespasser  upon  railroad 
tracks  that  the  company  owes  to  him  no  duty  except  to  avoid  injuring  him, 
if  possible,  after  his  presence  is  discovered.  Pittsburgh,  etc.,  Ry.  Co.  v.  Ben- 
nett, 9  Ind.  App.  92,  35  N.  E.  1033;  Gulf,  etc.,  Ry.  Co.  v.  Walker,  70  Tex. 
126,  7  S.  W.  831,  8  Am.  St.  Rep.  582. 
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not  to  impede  the  use  of  the  street  by  vehicles  and  the  general 
public.  The  railroad  track  is  used  for  the  movement  of  freight 
trains  only.  The  plaintiff  was  familiar  with  the  locality,  having 
driven  over  it  frequently.  Upon  the  afternoon  of  January  9, 
1901,  he  was  driving  a  horse  and  wagon  loaded  with  iron,  going 
north  upon  the  easterly  track  of  the  trolley  road.  When  near 
Huntingdon  street  a  trolley  car  behind  him  rang  its  bell  for  him 
to  clear  its  track.  A  south-bound  trolley  car  was  approaching  him 
upon  the  other  trolley  track,  and  several  wagons  were  in  the  space 
between  the  trolley  tracks  and  the  west  side  of  the  street  He, 
therefore,  turned  to  the  right,  and  over  upon  that  portion  of  the 
street  where  the  railroad  track  of  the  defendant  company  was  laid. 
He  continued  to  drive  along  the  street,  with  one  wheel  of  his 
wagon  between  the  rails  of  the  railroad. track,  until  the  trolley 
cars  behind  him  had  passed.  In  this  way  he  consumed  about  four 
minutes  of  time,  and  traveled  about  120  feet.  He  was  beginning 
to  turn  again  to  the  left,  in  order  to  get  back  into  the  trolley 
track,  as  the  way  was  then  open  for  him  to  do,  when  his  wagon 
was  struck  in  the  rear  by  a  locomotive  engine  of  the  defendant 
company.  The  shock  was  not  very  severe,  but  it  was  sufficient  to 
drive  an  iron  shaft  which  lay  in  the  wagon  with  considerable 
force  against  the  plaintiff's  back.  To  recover  for  resulting  inju- 
ries, this  action  was  brought 

Upon  the  trial,  the  learned  judge  of  the  court  below  was  of 
the  opinion  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  driving  upon  the  part  of  the  street  where  the  railroad 
track  was  laid,  and  in  continuing  there  until  his  wagon  was 
struck  in  the  rear  by  the  approaching  engine.  He,  therefore,  en- 
tered judgment  of  compulsory  nonsuit,  and  his  subsequent  refusal 
to  take  it  off  is  here  assigned  as  error.  This  is  not  a  case  of  one 
turning  into  the  trade  in  front  of  an  approaching  train,  and  being 
immediately  struck.  If  it  were,  the  court  below  would  unques- 
tionably have  been  right  in  pronouncing  it  contributory  negli- 
gence. The  plaintiff  was  occupying  the  portion  of  the  street  in- 
cluded between  the  rails  for  several  moments  before  the  accident, 
and  was  driving  slowly  along,  and  was  in  the  act  of  turning  back 
into  the  trolley  track  when  his  wagon  was  struck  by  the  engine. 
The  case  was  tried  in  the  court  below,  evidently,  upon  the  theory 
that  the  rights  of  the  defendant  to  the  use  of  the  railroad  track 
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at  the  place  of  the  accident  were  precisely  the  same  as,  and  no 
less,  than  they  are  where  laid  upon  its  own  right  of  way,  purchased 
or  condemned  by  it,  and  appropriated  to  its  exclusive  use.  If 
the  place  in  question  was  the  exclusive  roadway  of  the  company, 
in  which  the  public  had  no  right  of  passage,  then  the  defendant 
would  not  be  liable  to  one  who  drove  upon  it,  unless  the  injury 
were  willfully  or  intentionally  inflicted.  But  if  it  was  a  street 
which  the  public  had  a  right  to  use,  then,  even  if  it  were  occupied 
in  part  by  the  track  of  the  railroad,  no  one  driving  upon  it,  and 
making  such  use  of  the  street  as  it  is  ordinarily  and  manifestly 
intended  for,  could  be  considered  as  a  trespasser.  It  is  true 
that  such  a  one  might  be  guilty  of  contributory  negligence  in 
the  manner  in  which  he  made  use  of  the  street  and  drove  upon 
the  track,  but  he  could  xiot,  from  the  mere  fact  of  being  upon  the 
track  as  laid  in  the  street,  be  considered  a  trespasser,  and  held 
to  forfeit  his  right  to  exact  from  the  railroad  company  a  reason- 
able degree  of  care  in  the  nmning  of  its  trains. 

In  the  present  case  it  is  admitted  that  the  accident  occurred 
upon  a  public  street,  and  nothing  appears  in  the  evidence  to  show 
that  the  defendant  company  had  anything  more  than  a  right  to  lay 
down  a  railroad  track  therein,  and  run  cars  thereon.  The  track 
was  not  raised  above  the  level  of  the  street,  but  was  laid  in  the 
same  manner  as  the  street  car  tracks,  and  was  paved  in  with  Bel- 
gian blocks.  All  this  indicated  that  the  street  retained  its  char- 
acter as  a  public  highway  for  the  use  of  all  kinds  of  vehicles. 
Under  these  circumstances,  it  could  not  be  considered  negligence, 
in  itself,  for  a  citizen  to  drive  over  or  along  the  track. 

At  this  particular  point  the  street  was  occupied  with  two 
tracks  of  a  street  railway,  and  one  track  of  a  steam  railroad,  and 
it  is  not  apparent  that  the  rights  of  the  latter  to  the  use  of  the 
street  differed  in  any  degree  from  those  of  the  street  railway. 
In  fact,  the  argument  of  the  appellee  is  in  part  directed  to  the 
application  to  this  case  of  the  decisions  in  street  railway  cases 
upon  contributory  negligence.  And  if  the  facts  justified  their 
application  here,  such  authorities  would  certainly  be  appropriate 
and  controlling.  But  in  none  of  the  cases  cited  do  we  find  suf- 
ficient similarity  in  the  facts  to  those  now  under  consideration 
to  make  them  available  to  sustain  the  action  of  the  court  below. 
In  Winter  v.  Federal  St.,  etc..  Pass.  By.  Co.,  163  Pa.  St.  26,  25 
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Atl.  1028,  19  L.  R  A.  232,  the  doctrine  was  carried  to  the  ex- 
treme, but  there  the  plaintiff  turned  his  wagon  squarely  across 
the  track,  and  left  it  there  while  he  was  unloading,  and  depended 
upon  the  defendant  company  to  avoid  a  collision  by  stopping  its 
car  in  time  while  approaching  upon  a  down  grade.  In  Oilmore  v. 
Federal  St.,  etc..  Pass.  By.  Co.,  153  Pa.  St  31,  25  Atl.  651,  34 
Am.  St.  Eep.  682,  there  was  like  gross  negligence  upon  the  part 
of  the  plaintiff.  The  cases  of  Crilmartin  v.  Lackawanna  Valley 
Transit  Co.,  186  Pa^  St  193,  40  Atl.  322,  and  Penman  v.  Mc- 
Keesport,  etc..  By.  Co.,  201  Pa.  St  247,  50  Atl.  973,  were  those 
in  which  the  plaintiffs  were  struck  while  walking  at  night  longi- 
tudinally on  the  tracks.  There  is  a  manifest  difference  in  the  rule 
-which  should  properly  be  applied  to  pedestrians  who  make  an  un- 
fitting use  of  the  streetway  in  converting  it  into  a  footway,  and 
that  which  is  appropriate  to  drivers  of  teams,  who  have  a  right 
to  use,  with  due  care,  any  portion  of  a  public  driveway.  Each 
has  its  appropriate  purpose  —  the  street  for  the  use  of  the  horse 
and  vehicle;  the  sidewalk,  for  the  pedestrian.  When  either  is 
found  in  the  place  set  apart  for  the  other,  it  is  manifestly  out 
of  the  ordinary.  In  the  present  case  the  plaintiff  was  making 
a  proper  and  legitimate  use  of  the  street.  The  conditions  under 
which  the  railroad  company  laid  and  used  its  tracks  at  that 
point  made  it  incumbent  upon  it  to  operate  its  trains  with  due 
regard  to  the  safety  of  other  people  who  were  also  rightfully 
using  the  street^  at  the  same  time. 

The  testimony  shows  that,  when  it  became  necessary  for  the 
plaintiff  to  turn  out  of  the  trolley  track  and  to  pass  over  to  the 
railroad  track,  he  did  not  drive  immediately  in  front  of  the  ap- 
proaching train.  On  the  contrary,  he  drove  steadilyaloftig  the  street 
for  a  distance  of  perhaps  140  feet;  occupying,  as  was  estimated, 
about  four  minutes  of  time  before  his  wagon  was  reached  and 
struck  by  the  engine.  The  latter  in  the  same  time  had  run  only 
about  340  feet,  so  that  it  is  difficult  to  see  why  the  engine,  running 
so  very  slowly,  might  not  have  been  stopped  before  striking  the 
wagon  of  the  plaintiff.  However,  that  was  a  matter  of  defense, 
which  might  have  been  satisfactorily  explained  to  the  jury.  But 
it  was  for  them,  rather  than  for  the  court  If  the  plaintiff  was 
lawfully  using  the  track  in  front  of  the  approaching  train,  while 
it  was  his  duty  to  give  way  to  it  and  not  obstruct  its  progress, 
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yet  he  was  entitled  to  reasonable  warning  and  reasonable  time  to 
get  out  of  the  way.  The  employees  of  the  railroad  were  bound 
to  keep  the  train  under  proper  control,  and  they  had  no  right 
to  run  into  plaintiff,  either  upon  the  track,  or  while  in  the  act 
of  leaving  it.  They  were  bound  to  use  every  reasonable  effort  to 
avoid  a  collision.  Whether  or  not  they  did  so,  was  a  question  of 
fact;  and  this,  as  well  as  the  question  of  any  contributory  negli- 
gence upon  the  part  of  the  plaintiff,  should,  under  proper  instruc- 
tions, have  been  left  to  the  jury.  It  was  certainly  not  so  clear  as 
to  justify  the  court  in  pronouncing  upon  it  as  a  matter  of  law. 

The  assignments  of  error  are  sustained,  and  the  judgment  is 
reversed,  and  a  venire  facias  de  novo  is  awarded 


Shamolcin  Borough  v.  Shamohin  &  ML  Carmel  Electric  Railr 

way  Co, 

(Pennsylvania  —  Supreme  Court.) 

CoNTBAOT  Requibino  STREET  TO  BE  Paved. —  An  Ordinance  authorizing  the 
construction  of  a  single- track  railway  with  necessary  sidings  on  certain 
streets  required  the  company  to  pave  the  parts  of  the  streets  on  which 
its  tracks  were  laid,  and  to  pave  the  whole  width  of  the  streets  from 
curb  to  curb  where  sidings  were  laid.  At  the  time  the  railway  was  con- 
structed the  pavement  had  not  yet  been  laid.  The  company  notified  the 
borough  of  its  intention  to  remove  its  sidings  from  a  certain  street  as 
soon  as  the  frost  was  out  of  the  ground.  Subsequent  to  the  notice  an 
ordinance  authorizing  the  paving  of  the  street  was  approved.  It  was 
held  that  the  company  was  not  required  to  pave  the  entire  width  of  the 
street  at  the  place  from  which  the  siding  was  removed. 

As  to  duty  of  railway  company  to  pave  between  tracks  under  a  contract 
with  a  municipality  providing  therefor,  see  Farson  v,  Fogg,  2  St.  Ry.  Rep. 
87,  (111.)  68  N.  E.  765.  As  to  street  pavement  assessments,  see  City  ol 
Lincoln  t?.  Lincoln  St.  Ry.  Co.,  2  St.  Ry.  Rep.  634,  (Nebr.)  97  N.  W.  255. 
As  to  municipal  regulation  requiring  street  railway  company  to  pave  between 
and  outside  rails,  see  Binninger  v.  City  of  New  York,  2  St.  Ry.  Rep.  738, 
177  N.  Y.  199,  69  N.  E.  390.  As  to  effect  of  franchise  providing  for  the 
repaving  of  streets  between  tracks  by  city,  see  City  of  Detroit  v,  Detroit 
United  Ry.  Co.,  1  St.  Ry.  Rep.  368,  (Mich.)  96  N.  W.  736.  As  to  liability 
of  street  railway  company  to  repave  between  its  tracks,  see  City  of  Wil- 
liamsport  v.  Williamsport  Pass.  Ry.  Co.,  1  St.  Ry.  Rep.  689,  (Pa.)  55  AtL 
836. 
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Afveal  by  defendant  from  judgment  for  plaintiff.     Decided  July  9,  1903. 
Reported  206  Pa.  St.  625,  56  Atl.  64. 

S.  p.  Wolverton  and  5.  P.  Wolverton,  Jr.,  for  appellant. 
W.  H.  M.  Oram  and  W.  H.  Unger,  for  appellee. 

Opinion  by  Fell,  J. 

The  defendant  company  was  authorized  by  ordinance  of  March 
2,  1893,  to  construct  a  single-track  railway  with  necessary  sidings 
on  certain  streets  in  the  borough  of  Shamokin.  In  pursuance 
of  this  ordinance  it  laid  a  single  track  on  one  side  of  Sunbury 
street,  and  a  siding  400  feet  long  on  the  other  side.  The  inten- 
tion of  the  company  was  to  use  this  siding  in  connection  with  a 
branch  road,  which  was  never  built,  and  the  siding  was  not  used 
except  occasionally  for  the  storage  of  cars.  The  road  was  con- 
structed in  advance  of  street  improvements,  and  the  ordinance  im- 
posed on  the. company  the  duty  to  pave  the  parts  of  the  streets 
on  which  its  tracks  were  laid,  and  to  pave  the  whole  width  of  the 
streets,  from  curb  to  curb  where  sidings  were  laid,  when  the 
borough  should  pave  the  other  parts  of  the  streets.  It  was  fur- 
ther provided  by  the  ordinance  that,  if  the  company  failed  after 
notice  to  pave  the  streets,  the  work  might  be  done  by  the  borough, 
and  the  cost  thereof,  with  a  penalty  of  20  per  cent,  might  be  re- 
covered from  the  company.  This  action  was  to  recover  the  cost 
of  paving  the  whole  of  that  part  of  Sunbury  street  where  the  sid- 
ing had  been  placed.  The  company  admitted  its  liability  for  the 
cost  of  paving  the  part  of  the  street  on  which  its  track  was  laid, 
but  denied  the  right  of  the  borough  to  recover  the  whole  cost  of 
the  pavement,  on  the  ground  that  it  had  given  notice  to  the  borough 
of  its  intention  to  remove  the  siding  before  the  ordinance  author- 
izing the  paving  was  approved.  A  verdict  was  directed  for  the 
plaintiff  for  the  whole  cost 

The  facts  were  not  in  dispute.  In  June,  1898,  the  company 
lequested  the  borough  to  consent  to  the  removal  of  the  siding, 
and  to  the  placing  of  its  main  track  on  the  center  line  of  the 
street,  or,  if  this  was  thought  objectionable,  to  consent  to  the 
removal  of  a  part  of  the  siding.  Notice  was  given  at  the  same 
time  that,  if  both  requests  were  refused,  the  company  would 
63 
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remove  the  siding.  This  request  was  peremptorily  refused  by 
the  borough  in  August  of  the  same  year.  In  November,  1898, 
the  council  was  asked  to  appoint  a  conmiittee  to  confer  with  a 
committee  of  the  company  on  this  subject.  This  request  was 
refused.  Later  in  the  same  year  a  committee  of  the  company 
appeared  before  the  council  in  regard  to  taking  up  the  siding. 
The  council  refused  its  consent,  and  declined  to  accede  to  any 
proposition  presented.  An  ordinance  to  authorize  the  paving  of 
the  street  was  presented  to  the  council  on  January  3,  1899,  passed 
third  reading  on  February  7th,  and  was  approved  by  the  bui^gees 
on  February  20th.  On  February  13tH  a  written  notice  was  given 
by  the  company  to  the  burgess  and  council  that  it  had  determined 
to  remove  the  siding,  which  was  unnecessary  for  its  operations, 
and  a  needless  incumbrance  on  the  street,  and  that  it  proposed  to 
remove  the  same  as  soon  as  the  frost  was  out  of  the  ground,  and 
in  any  event  would  remove  it  before  the  grading  and  paving 
should  begin.  The  borough  invited  bids  for  the  work  on  AprU 
20th,  and  entered  into  a  contract  with  a  paving  company  for 
the  paving  of  the  street  on  May  31,  1899.  Soon  afterward  the 
company  began  to  remove  the  siding,  when  it  was  enjoined  on, 
the  application  of  the  borough.  The  preliminary  injunction  wbb 
dissolved  on  September  12,  1899,  and  the  siding  was  then  taken 
up.  The  right  of  the  company  to  remove  was  finally  determined 
on  appeal  to  this  court  on  May  23,  1900.  See  Shamokin  Borough 
V.  Shamohin,  etc..  Electric  Ry.  Co.,  196  Pa^  St  166,  46  AtL  382. 
The  learned  trial  judge  states  in  his  charge  that  there  vras 
nothing  in  the  testimony  that  indicated  that  the  notice  of  an 
intention  to  remove  the  siding  was  not  given  in  good  faith  and 
for  the  reason  that  the  siding  was  unnecessary  for  the  operation 
of  the  railway,  and  that  the  delay  in  removing  it  until  the  work 
of  excavation  for  the  paving  had  begun  was  a  prudent  measure^ 
because  it  sen'^ed  the  public  convenience  by  avoiding  the  tear- 
ing up  of  the  street  twice,  as  well  as  the  company's  interest,  since 
it  could  more  easily  be  removed  at  that  time.  He  concluded, 
however,  that  the  notice  of  February  13,  1899,  was  too  late  to 
relieve  the  company  of  its  liability  to  pay  for  the  paving  from  cuA 
to  curb  of  that  part  of  the  street  on  which  the  siding  was  located. 
This  conclusion  would  be  warranted  if  the  borough  had  paved  in 
reliance  on  the  conduct  of  the  company.    But  it  did  not     The 
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council  relied  on  the  belief  that,  as  matter  of  law,  it  conld  pre- 
vent the  removal  of  the  siding,  and  thus  for  all  time  place  the 
cost  of  street  improvements  on  the  company.  In  this  it  was 
rnistalren.  It  had  notice  nearly  two  years  before  of  the  company's 
intention  to  remove  the  siding,  and  had  distinct  notice  before 
the  approval  of  the  ordinance,  and  three  months  before  it  in- 
cnrred  any  liability,  of  the  company's  determination  to  remove 
it  as  soon  as  the  frost  was  out  of  the  ground.  It  may  be  assumed 
that  the  purpose  of  the  company  in  removing  a  useless  siding  was 
to  free  itself  from  the  cost  of  paving  in  the  future.  It  is  cer- 
tainly clear  that  the  purpose  of  the  council  was  to  keep  the  siding 
in  place  until  the  time  of  paving  arrived.  Each  party  stood  in 
its  supposed  legal  right,  one  seeking  to  avoid  and  the  other  to 
impose  the  cost  of  a  future  street  improvement.  The  company's 
liability  to  pave  the  full  width  of  the  street  was  conditional  only. 
It  related  to  the  parts  of  the  streets  on  which  sidings  were  laid, 
and  arose  only  when  the  borough  should  pave  the  rest  of  the 
street  The  fact  that  a  siding  had  once  been  placed  on  the  street 
would  not  make  the  company  liable  forever.  If  it  became  neces- 
sary to  relocate  the  siding,  the  company  would  be  liable  for  the 
paving  of  the  new  location  and  relieved  as  to  the  old  one.  If,  as 
in  this  case,  it  was  found  unnecessary,  its  removal  would  relieve 
the  company  from  all  liability.  The  obligation  was,  in  effect^  t# 
pave  the  full  width  where  sidings  were  maintained. 

It  was  admitted  at  the  trial  that  the  company  was  liable  for 
the  cost  of  paving  the  part  of  the  street  occupied  by  its  single 
track,  and  that  this  amount  with  interest  to  the  trial  was 
$1,220.21.  Since  an  order  reversing  the  judgment  with  a  new 
venire  would  cause  the  delay  and  expense  of  another  trial  to  re- 
cover an  amount  admitted  to  be  due,  we  now  direct  that  the 
judgment  appealed  from  be  reduced  from  $4,149  to  $1,220.20, 
with  interest  from  the  date  of  the  verdict  With  this  modifi- 
cation the  judgment  is  affirmed. 
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Ooodtnan  v.  Coal  Township  and  Shamokin  &  ML  Carmel  Electric 

Railway  Co, 

(Pennsylvania  —  Supreme  Court.) 

Injuries  Caused  bt  Defective  Highway;  Joint  Liabjutt.— The  plaintifTi 
wife  was  killed  by  being  thrown  from  a  buggy  overturned  while  crosaing 
the  tracks  of  the  defendant  railway  company,  because  of  the  alleged  de- 
fective condition  of  such  tracks.  It  was  sought  by  the  plaintiff  to 
charge  the  town  with  negligence  because  of  its  failure  to  perform  its 
duty  to  keep  the  highway  in  repair  and  in  a  condition  safe  for  public 
travel,  and  also  to  charge  the  railway  company  with  negligence  for 
constructing  its  tracks  across  the  public  highway  in  a  negligent  and 
unsafe  manner,  thus  creating  a  dangerous  impediment  and  obstruction 
to  public  travel.  It  was  held  that  the  negligence  of  the  town  in  failing 
to  repair  the  highway  and  the  negligence  of  the  company  in  defectively 
constructing  its  tracks  were  not  joint,  there  being  an  entire  absence  of 
evidence  as  to  any  concert  of  action  between  the  street  railway  company 
and  the  township. 

Appeal  by  defendants  from  a  verdict  in  favor  of  plaintiff.    Decided  July  9, 
1903.    Reported  206  Pa.  St.  621,  56  Atl.  65. 

8.  P.  Wolverton  and  W.  W.  Byon,  for  appellants. 

James  Scarlet,  W.  H.  M,  Oram,  J.  H,  McDevitt,  J.  E.  Bastren, 

and  L,  8.  Walter,  for  appellees. 

Opinion  by  Pottkb,  J. 

Three  suits  in  trespass  were  brought  against  the  township  of 
Coal,  Northumberland  county,  and  the  Shamokin  &  Mt  Carmd 
Electric  Railway  Company  by  Isaac  Goodman,  Andrew  Belter, 
and  August  Czinski  and  wife,  respectively,  the  first  two  to  re- 
cover damages  for  the  death  of  plaintiflFs^  wives  and  the  last  for 
injuries  sustained  by  Mrs.  Czinski,  one  of  the  plaintiffs.  In  their 
statements  of  claim  the  plaintiffs  all  declared  against  the  two  de- 
fendants as  joint  trespassers.  The  three  cases,  having  arisen  from 
the  same  state  of  facts,  were  tried  together,  and  resulted  in 
verdicts  for  the  plaintiffs  in  each  case.  This  opinion  is,  therefore, 
intended  to  apply  to  each  case. 

On  the  evening  of  October  15,  1899,  about  dusk,  the  three 
women  were  driving  in  a  buggy  on  the  public  road  leading 
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from  Shamokin  to  Mt.  Carmel  and  within  Coal  township.  This 
road  is  crossed  by  the  tracks  of  the  Shamokin  &  Mt  Carmel 
Electric  Railway  Company.  As  the  buggy  containing  the  women 
was  crossing  the  tracks  of  the  railway  company,  it  was  overturned, 
and  its  occupants  were  thrown  out  into  the  ditch  at  the  side 
of  the  road.  Mrs.  Qoodman  was  instantly  killed,  Mrs.  Belter 
was  injured  so  seriously  that  her  death  ensued  in  a  few  days^ 
and  Mrs.  Czinski  suffered  severe  and  permanent  injuries.  The 
plaintiffs  alleged  that  the  railroad  trades,  either  from  the  negli- 
gent manner  of  their  construction  or  from  the  failure  to  keep  them 
in  proper  repair,  were  dangerous  to  persons  driving  across  them, 
and  that  this  unsafe  condition  of  the  tracks  was  the  oause  of 
the  accident 

In  their  statements  the  plaintiffs  sought  to  charge  the  township 
with  negligence  because  it  had  failed  in  its  duty  to  keep  the 
highway  in  good  order  and  repair  and  in  a  condition  safe  for 
public  travel,  and  also  to  charge  the  railway  company  with  negli- 
gence for  constructing  its  tracks  across  the  public  highway  in  a 
negligent  and  unsafe  mianner,  thus  creating  a  dangerous  impedi- 
ment and  obstruction  to  public  travel  They  also  charged  the 
township  with  negligence  in  permitting  the  railway  company  to 
obstruct  the  highway  and  render  it  unsafe  for  travel.  The  state- 
ments all  concluded  with  averments  that,  by  reason  of  the  joint 
carelessness  and  negligence  of  the  defendants,  "the  said  town- 
ship of  Coal  in  not  keeping  the  said  public  road  in  good  condi- 
tion and  repair  and  safe  for  public  travel,  and  in  allowing  the 
said  obstruction,  depression,  defects,  and  imperfections  to  re- 
main therein  after  due  notice  thereof,  and  the  said  Shamokin 
ft  Mt.  Carmel  Electric  Railway  Company  in  erecting,  construct- 
ing, and  placing  said  obstructions,  depressions,  and  imperfec- 
tions in  said  road  and  keeping  and  maintaining  the  same  therein, 
so  as  to  render  and  keep  the  said  public  road  dangerous  and  un- 
safe for  public  travel,"  the  plaintiffs  had  sustained  their  injuries. 

The  court  below  declined  to  give  binding  instructions  for  the 
defendants,  and  permitted  the  juiy  to  find  verdicts  against  them 
both  as  joint  tort  feasors.  As  to  that  aspect,  these  cases 
cannot  be  distinguished  in  principle  from  Button  v.  Lansdowne 
Borough,  198  Pa.  St  663,  48  AU.  494,  63  L.  R.  A.  469,  82  Am. 
St  Rep.  814;  Wiest  v.  Electric  Traction  Co.,  200  Pa.  St  148,  49 
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Atl.  891,  68  L.  R.  A.  666,  and  Bowlwnd  v.  Philadelphia,  202  Pa. 
St.  60,  61  AtL  689.  In  Wiest  v.  Traction  Company,  it  was  said 
(page  162,  200  Pa.  St.,  and  page  892,  49  Atl.)  :  "  If  no  concert  of 
action  is  shown,  and,  therefore,  no  joint  tort,  and  the  case  is  one 
of  separate  tort  or  torts  upon  the  part  of  one  or  of  several  defend- 
ants, the  action  is  not  sustained,  and  there  should  be  no  verdict 
against  any  one.  In  a  suit  for  a  joint  tort  there  should  be  no 
recovery  upon  proof  of  one  or  more  separate  torts.  When  a  joint 
tort  is  charged,  a  joint  tort  must  be  proved,  in  order  to  sustain  the 
action.  The  allegation  and  the  proof  must  agree  in  cases  of  tort, 
as  in  other  cases." 

This  case  is  emphasized  as  stating  the  correct  rule  in  the  late 
case  of  Minnich  v.  Lancaster,  etc..  Electric  Ry.  Co.,  203  Pa.  St 
632,  63  Atl.  601. 

There  can  be  no  doubt  under  the  above  authorities  that  the 
torts  here  complained  of  were  separate,  not  joint  Neither  under 
the  facts  as  set  forth  in  the  plaintiffs*  statement,  nor  as  shown  upon 
the  trial,  was  there  any  concert  of  action  apparent  between  the 
township  and  the  railway  company.  Upon  the  record  as  it  stood 
at  the  time  of  the  trial,  and  upon  the  plaintiffs*  evidence,  no  ver- 
dict could  have  been  properly  rendered  against  any  one,  and 
the  defendants  were  entitled  to  binding  instructions  in  their 
favor.  But  as  pointed  out  in  Rowland  v.  Philadelphia,  202  Pa, 
St.  50,  51  Atl.  589,  and  Minnich  v.  Lancaster,  etc.,  ^Electric  jRy. 
Co.,  203  Pa.  St  632,  63  Atl.  501,  the  plaintiffs  would  have  had 
the  right,  if  the  question  of  joint  liability  of  the  defendants  had 
been  directly  raised  upon  the  trial,  to  amend  the  statement  and 
proceed  against  either  one  of  the  parties  who  may  have  been 
liable  under  the  proofs  adduced,  and  subject  to  the  defendants' 
right  to  a  continuance. 

While  the  judgment  must  be  reversed,  it  is  proper  that  a  new 
venire  should  be  granted,  in  order  that  the  plaintiffs  may  now 
elect  which  of  the  defendants  to  follow,  and  that  the  statement  may 
be  amended  accordingly. 

The  judgment  in  each  case  is  reversed,  and  a  venire  facias  de 
novo  is  awarded. 
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Palmer  v.  Warren  Street  Railway  Co. 

(Penniylyania  —  Supreme  Court.) 

1.  Injubt  to  Passenoeb  Caused  bt  Collision;  Pbbsumption  or  Nbqu« 
qence: —  Where  a  passenger  on  a  street  car  is  injured  by  collision  with  a 
car  approaching  down  a  grade  from  the  opposite  direction,  caused  by  th« 
breaking  of  a  brake  chain  on  the  car  that  ran  into  the  car  on  which  th« 
passenger  was  riding,  there  is  a  legal  presiunption  of  negligenee  casting 
upon  the  street  railway  company  the -burden  of  rebutting  it.  The  pre* 
sumption  arises,  notwithstanding  the  fact  that  the  defect  was  not  in 
the  car  upon  which  the  passenger  was  riding.i 

1.  Presumption  of  negligence  where  passenger  is  injured  by  collision. —  As 
to  application  of  doctrine  of  rea  ipsa  loquitur  to  injuries  to  passenger,  see 
note  to  Chicago  City  Ry.  Co.  t?.  Carroll,  2  St.  Ry.  Rep.  126,  (HI.)  68  N.  E, 
1087.  As  to  presiunption  of  negligence  where  passenger  is  injured  by  derail- 
ment of  car,  see  Heyde  i;.  St.  Louis  Trans.  Co.,  2  St.  Ry.  Rep.  630,  (Mo.  App.) 
77  S.  W.  127;  Smith  v,  Milwaukee  Elec.  Ry.  Co.,  2  St.  Ry.  Rep.  962,  96 
N.  W.  823,  and  note  on  page  963. 

A  street  railway  company  is  liable  for  injuries  to  a  passenger,  who  was 
without  contributory  negligence,  from  a  collision  due  to  negligence,  however 
slight,  on  the  part  of  its  employees,  or  which  by  the  exercise  of  ordinary  hu« 
man  foresight  could  have  been  avoided.  Nellis  Street  Railroad  Accident 
liaw,  166,  citing  Hamilton  r.  Great  Falls  St.  R.  Co.,  17  Mont.  334,  42 
Pac.  860.  The  case  of  Wynn  v.  Central  Park,  etc.,  R.  Co.,  133  N.  Y.  575, 
30  N.  E.  720,  was  somewhat  similar  to  the  principal  case.  It  there  appeared 
that  a  passenger  was  injured  on  a  street  car  which  collided  with  another 
car  while  going  down  a  grade,  in  consequence  of  the  brake  thains  parting, 
and  the  evidence  showed  that  after  the  chain  broke  the  driver  did  all  that 
he  could  to  stop  the  car,  remained  upon  it  until  it  was  within  four  feet  of 
the  front  car,  and  it  did  not  appear  that  the  driver  was  incompetent  or  did 
not  use  proper  care;  it  was  held  that,  while  he  might  have  used  unneces* 
sary  force  in  applying  the  brake,  the  evidence  of  negligence  was  not  sufficient 
t«  go  to  the  jury. 

It  has  been  held,  however,  that  the  presumption  of  negligence  toward  a 
passenger  may  be  drawn  from  proof  of  the  breaking  down  of  some  of  the 
means  of  transportation  employed  by  a  street  railway  company.  Choquette 
V.  Southern  Elec.  R.  Co.,  80  Mo.  App.  515.  And  where  a  street  car  collided 
with  a  wagon  in  a  public  street  it  was  held  proper,  in  an  action  for  in* 
juries  to  a  passenger  caused  thereby,  to  refuse  to  instruct  that  the  plaintiff 
must  establish  negligence  by  a  preponderance  of  evidence,  since,  under  the 
doctrine  of  rea  ipaa  loquitur,  proof  of  a  collision  raised  a  presumption  of 
negligence  on  the  part  of  the  defendant  requiring  it  to  establish  that  the 
motorman  was  not  in  fact  negligent.  Shay  v.  Camden  &  S.  Ry.  Co.,  6(1 
N.  J.  L.  334,  49  Atl.  547. 
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2.  Injttbiss  Received  bt  Jumping  fbom  Cab. —  A  well-grounded  fear  that 

a  collision  is  about  to  take  place  which  will  result  in  serious  or  eren 
fatal  injury  to  a  passenger  is  a  justification  for  jumping  from  the  ear; 
and  the  presumption  of  the  railway  company's  negligence  is  not  oonfined 
to  the  case  of  injuries  resulting  from  actual  collision,  but  extoids  to 
those  caused  by  an  effort  to  escape  it,  when  made  on  a  weU-grounded 
belief  that  it  will  occur.* 

3.  Dbobee  of  Cabs  to  be  Exebcisbd  fob  Pboteotion  of  PASSEzroDts. —  More 

than  mere  reasonable  precaution  against  injuries  to  passengers  is  re- 
quired. While  the  law  does  not  require  the  utmost  degree  of  care  whieli 
the  human  mind  is  capable  of  imagining,  it  does  require  that  the  highest 
degree  of  practical  care  and  diligence  shall  be  observed  that  is  consistent 
with  the  mode  of  transportation  adopted;  and  the  sufficiency  of  cars  and 
appliances  is  to  be  measured  by  those  which  have  been  proved  by  ex- 
perience to  be  the  most  efficacious  in  known  use  in  the  same  busineaa. 

4.  Cabs  Coming  and  Going  on  Same  Tbaok. —  The  fact  that  there  was  a  car 

coming  and  going  on  the  same  track  did  not  itself  show  negligence  on 
the  part  of  the  street  car  company. 

Appeal  by  plaintiff  from  a  verdict  for  defendant.     Decided  July  9,   1903. 
Reported  206  Pa.  St.  674,  66  Atl.  49. 

When  Dr.  Stewart  was  on  the  stand  he  was  asked  this  question:  "  Q.  What 
would  you  say  as  to  the  permanency  of  that  injury?  A.  Yes,  sir.  Q.  Of  the 
curvature  of  the  spine?    A.  I  should  think  it  would  be  permanent.    Q.  Ho«w» 

Where  a  passenger  in  an  open  horse  car  was  injured  in  a  collision  with 
the  cable  car  of  another  company  whose  line  crossed  the  horse-car  line  at  right 
angles,  it  was  held  that  the  fact  of  the  accident  raises  a  presumption,  under 
the  doctrine  of  rea  ipsa  loquitur,  that  the  carrier  of  the  passenger  vras  neg- 
ligent, for  it  was  boimd  to  exercise  a  very  high  degree  of  care,  especially  at 
an  intersection  with  another  road.  Loudoun  v.  Eighth  Ave.  R.  Co.,  162 
N.  Y.  380,  56  N.  E.  988.  But  in  case  of  such  an  accident  where  the  action 
is  brought  against  both  companies,  it  would  be  error  to  charge  tiiat  Uie 
mere  happening  of  the  accident  raised  a  presumption  of  negligence  upon  the 
part  of  each  of  the  defendants  which  it  was  incumbent  upon  them  to  rebnt. 
Falke  t?.  Third  Ave.  R.  Co.,  38  App.  Div.  (N.  Y.)  49,  55  N.  Y.  Supp.  984. 
See  also,  in  this  connection,  Gilmour  r.  Brooklyn  Hts.  R.  Co.,  6  App.  Dit. 
(N.  Y.)  117,  39  N.  Y.  Supp.  417;  Klinger  t?.  United  Tract  Co.,  ante,  p.  799; 
Sharpe  i?.  Kansas  City  Cable  R.  Co.,  114  Mo.  94,  20  S.  W.  93;  Smith  v.  St. 
Paul  City  R.  Co.,  32  Minn.  1,  18  N.  W.  827,  50  Am.  Rep.  650;  Madara  r. 
Shamokin,  etc.,  Elec.  R.  Co.,  192  Pa.  St  542,  43  Atl.  995. 

2.  Jumping  from  car  to  avoid  accident — The  rule  in  this  connection  is 
well  stated  by  Judge  McCIain  in  his  article  on  "  Carriers,"  6  Cyc  637,  where 
he  says :  "  In  determining  whether  the  passenger  has  exercised  ordinary 
care  to  avoid  the  injury  which  he  has  received  as  a  result  of  the  carrier's 
negligence,  it  sometimes  becomes  a  question  whether  he  has  been  negligent 
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if  at  all,  would  that  affect  her  ability  to  perform  labor?  (Objected  to  aa 
inoompetent  aiid  irreleyant.  Objection  sustained,  and  exception  sealed  for 
plaintiff.)  "  Plaintiff  presented  the  following  point:  "  If  the  jury  find  from 
the  evidence  that  the  plaintiff,  Kate  Palmer,  was  a  passenger  on  the  car  of 
the  defendant  corporation,  and  that  when  said  car  was  ascending  quite  a 
heavy  grade  another  car  was  suddenly  discovered  coming  down  the  grade  on 
the  same  track  and  toward  the  car  on  which  the  said  plaintiff  was  a  pas* 
eenger,  and  that  the  electric  current  of  the  car  upon  which  plaintiff  waa 
riding  was  reversed,  and  said  car  was  started  back  down  the  grade,  and  the 
other  car  kept  gaining  upon  it,  and  a  collision  seemed  certain,  and  the  plain- 
tiff, Kate  Palmer,  believed  herself  in  imminent  danger  of  being  killed  or 
•eriottsly  injured,  and  was  in  the  act  of  jumping  from  said  car  to  the  ground, 
and  either  actually  jumped,  or  when  in  the  act  of  jumping  was  thrown  from 
said  car  to  the  ground  and  was  injured,  and  that  immediately  after  she 
struck  the  ground  said  cars  did  actually  collide,  the  presumption  of  law  is 
that  the  defendant  was  n^ligent.  Ans.  We  cannot  answer  this  point  in 
the  affirmative  as  it  is  drawn."  Defendant  presented  these  points:  "(3)  The 
burden  of  proof  in  this  case  is  upon  the  plaintiffs  to  establish  the  negligence 
of  the  defendant.  Ans.  This  is  aflirmed."  "  {5)  If  the  jury  believe  that 
the  defendant  in  this  case  adopted  all  reasonable  precaution  against  the  in- 
juries of  its  passengers,  and  that  its  cars  and  appliance  were  proper  for  its 
business  in  known  general  use,  and  that  the  reascm  for  not  immediately  stop- 
ping the  car  approaching  the  one  on  which  the  plaintiff,  Mrs.  Palmer,  was 
riding,  was  on  account  of  unforeseen  and  unaccountable  breaking  of  the  brake 

in  doing  an  act  which  would  in  itself  have  been  presumptively  n^ligent^ 
but  under  circumstances  which  it  is  claimed  justified  him  in  the  attempt 
to  escape  a  threatened  injury,  such  as  a  collision,  and  the  rule  is  well  estab- 
lished that  if  the  passenger  acts  as  a  reasonably  prudent  person  would  have 
done  in  view  of  the  danger  as  it  appeared  to  him,  he  is  not  guilty  of  con- 
tributory negligence  so  as  to  bar  his  right  of  recovery  against  the  carrier^ 
although,  if  he  had  not  acted  thus  in  the  attempt  to  avoid  injury,  he  would 
have  been  safe." 

The  instinctive  effort  of  a  passenger,  or  his  impulsive  or  unguarded  act» 
resulting  in  injury,  while  trying  to  avoid  danger,  in  a  reasonable  and  well* 
grounded  fear  that  a  collision  was  about  to  take  place,  or  an  accident  occur 
which  would  result  in  serious  injury,  due  to  the  mismanagement  of  the  car- 
rier, does  not  relieve  the  carrier  from  responsibility,  but  is  to  be  deemed  a 
consequence  of  such  mismanagement  for  which  the  carrier  is  responsible* 
snd  a  presumption  of  negligence  on  the  part  of  the  carrier  arises  because  of 
the  injuries  received.  NelliB  Street  Railroad  Accident  Law,  213,  and  cases 
cited. 

In  the  case  of  Twoml^  v.  Central  Park,  etc.,  R.  Co.,  69  N.  Y.  158,  25  Am. 
Hep.  162,  the  plaintiff  was  a  passenger  in  one  of  the  defendant's  horse  cars; 
the  driver  drove  the  car  upon  the  tracks  of  a  steam  railroad  directly  in 
front  of  an  approaching  train;  all  of  the  passengers,  including  the  plaintiff. 
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chain,  the  plaintiff  cannot  recover.  Ans.  This  is  affirmed.  If  there  was 
no  other  negligence  on  the  part  of  the  defendant,  and  when  the  motonnan 
who  was  running  the  car  that  was  approaching  the  car  aa  which  the  plaintiff 
was  riding  saw  that  car,  and  he  applied  the  brakes,  and  the  car  sladcened  as 
he  stated,  that  the  brake  chain  broke,  and  the  car  ran  on  and  came  in  oontaot 
in  the  manner  in  which  it  was  said;  if  it  was  in  consequence  of  the  breaking 
of  the  chain,  and  the  company  had  used  the  appliances  and  the  ears  such 
as  are  in  common  use  —  then  they  would  not  be  liable.  If  it  was  in  oonse- 
quence  of  the  breaking  of  the  chain,  then  you  are  to  take  into  considenttioii, 
in  this  respect,  the  evidence  as  to  the  care  with  which  the  ears  were  inspected 
in  determining  that  question." 

The  court  charged  in  part  as  follows :  "  Now,  gentlemen  of  the  jury,  the 
first  question  which  we  submit  to  you  is  this:  From  all  the  evidence  on  the 
part  of  the  plaintiffs  and  on  the  part  of  the  defendant,  was  the  defendant 
guilty  of  any  negligence  in  the  matter  T  If  the  defendant  was  not  guilty  of 
negligence,  then  there  can  be  no  recovery.  Where  an  accident  happens  and 
an  injury  takes  place  by  collision,  and  a  passenger  is  injured  in  the  ooUisioii, 
there  is  a  presumption  of  n^ligence,  and,  had  Mrs.  Palmer  remained  on  ths 
car  and  had  been  injured  in  the  collision  which  occurred,  tiiere  would  have 
been  a  presimiption  of  negligence  on  the  part  of  the  company,  which  the  com- 
pany could  rebut  by  testimony.  But  in  this  case  we  say  to  you  it  is  incum- 
bent upon  the  plaintiffs  to  show  n^ligence,  and  convince  you  of  n^liguioe. 
We  say  to  you  that  we  do  not  think  the  fact  that  there  was  a  car  oomii^ 
from  Irwindale  Park  and  another  one  going,  and  on  the  same  track,  that  tliat 

en  perceiving  the  danger  rushed  to  the  doors  of  the  car  and  jumped  off  and 
the  plaintiff  was  injured;  the  driver  succeeded  in  getting  the  car  across  ths 
track  in  time  to  escape  the  train;  it  was  held  that  the  case  was  properlj 
submitted  to  the  jury  and  a  verdict  in  favor  of  the  plaintiff  was  justified. 
The  court,  in  its  opinion,  said:  ''The  jury  have  found  that  the  plaintiff 
was  placed  by  the  reckless  or  careless  acts  of  the  servants  and  agents  of  the 
defendant  in  such  a  position  as  compelled  her  to  choose  upon  the  instant, 
and  in  the  face  of  an  apparently  great  and  impending  peril,  between  two 
hazards  —  a  dangerous  leap  from  the  moving  car,  or  to  remain  in  the  ear 
at  certain  peril.  They  have  also  found  that  her  action  was  such  as  ml^t 
have  been  taken  by  any  one  of  ordinary  prudence,  placed  in  the  same  situation, 
and  was  not  the  result  of  an  unreasonable  alarm^  and  that  the  injury  mm 
the  result  of  such  enforced  action.  The  verdict  was  that  the  misconduct  of 
the  persons  in  charge  of  the  car  was  the  proximate  cause  of  the  injury,  with- 
out concurrent  negligence  on  the  part  of  the  plaintiff.  The  peril  of  remain- 
ing in  the  car  was  properly  judged  by  the  circumstances  as  they  then  appeared 
to  the  passengers,  and  not  by  the  result.  The  fact  that  the  car  did  paaa 
over  safely  cannot  be  reflected  upon  the  action  of  the  plaintiff,  and  does  not 
prove  that  she  was  imprudent  or  negligent  in  jumping  from  the  car;  she  waa 
compelled  to  act,  and  choose  the  haxard  which  appeared  to  be  the  least,  that 
is,  to  act  upon  the  probabilities  as  they  appeared  at  the  time." 
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of  itself  would  canstitute  negligence.  It  is  different  in  relation  to  the  con- 
duet  of  a  street  ear^  we  think,  from  that  of  the  steam  cars,  which  run  at  a 
much  greater  rate  of  speed;  and  the  fact  that  these  two  cars  were  going 
toward  each  other  on  the  same  track  of  itself  would  not  be  negligence.  It 
might  have  been  the  intention  of  the  motorman  to  transfer  passengers.  That 
xnight  occur,  and  sometimes  is  the  case.  Now,  gentlemen  of  the  jury,  she 
would  not  be  justified  in  jumping  from  the  car  unless  there  was  danger  — 
unless  she  was  suddenly  put  in  imminent  danger  —  of  being  injured  in  some 
way,  and  exercised  her  best  judgment  as  to  what  she  should  do;  where  if 
she  was  put  in  a  sudden  peril  as  to  life  or  limb,  if  she  had  a  well-founded 
belief,  growing  out  of  the  circumstances  and  facts,  that  she  was  in  imminent 
danger,  then  she  would  be  justified  in  jumping  and  would  not  be  guilty  of 
contributory  negligence.  •  •  •  Weigh  this  matter  carefully  and  deter* 
mine  from  the  evidence  on  the  part  of  the  plaintiffs  and  the  evidence  on  the 
part  of  the  defendant  whether  or  not  the  plaintiff  was  in  such  imminent  peril 
as  to  justify  her  in  jumping.  If  she  was,  then  she  would  not  be  guilty  of 
contributory  negligence." 

Oeorge  H.  Higgina  and  Allen  &  Son,  for  appellants. 

W.  E.  Bice  and  W.  D.  Hinckley,  for  appellee. 

Opinion  by  Bbown,  J. 

Mrs.  Kate  Palmer  was  a  passenger  on  an  electric  car  of  the 
defendant  company.  As  it  approached  an  up  grade,  a  car  with 
a  trailer  attached  was  seen  descending  and  coming  toward  it 
on  the  same  track.  The  brake  chain  on  the  descending  car  had 
broken,  and  the  motorman  was  unable  to  control  it  The  mx>top- 
man  of  the  car  on  which  the  plaintiff  was  riding,  seeing  that  a 
collision  was  inevitable,  stopped  his  car,  and,  having  reversed 
the  current,  started  it  backward.  The  other  cars  were  gaining 
on  it,  until  it  seemed  that  the  collision  could  not  be  avoided, 
and  a  number  of  the  passengers  on  the  cai*  with  Mrs.  Palmer, 
including  herself,  jumped  from  it  just  before  the  oars  collided. 
For  the  injuries  sustained  in  jumping  from  the  car  this  suit  was 
brought  The  case  was  submitted  to  the  jury  under  what  the 
appellants  regard  as  erroneous  instructions,  and,  the  verdict  hav- 
ing been  for  the  defendant,  this  appeal  was  taken. 

The  real  error  complained  of  is  the  trial  judge's  instruction  to 
the  jury  that  there  was  no  presumption  of  the  defendant's  negli- 
gence.    Upon  this  point  he  said,  in  his  general  charge: 

"  Now,  gentlemen  of  the  jury,  the  first  question  which  we  submit  to  yon  ii 
this  I    IVom  all  of  the  evidence  on  the  part  of  the  plaintiffs  and  on  the  part 
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of  the  defendant,  was  the  defendant  guilty  of  any  negligence  in  the  matter! 
If  the  defendant  was  not  guilty  of  negligence,  then  there  can  he  no  recovery. 
Where  an  accident  happens  and  an  injuiy  takes  place  by  a  collision,  and  a 
passenger  is  injured  in  the  collision,  there  is  a  presumption  of  negligence;  mud 
had  Mrs.  Palmer  remained  on  the  car  and  had  been  injured  in  the  collisioB 
which  occurred,  there  would  have  been  a  presumption  of  negligence  on  the 
part  of  the  XK)mpany,  which  the  company  could  rebut  by  testimony."  He 
added  in  the  same  connection:  **  But  in  this  case  we  say  to  you,  it  is  ineuDH 
bent  upon  the  plaintiffs  to  show  negligence,  and  convince  you  of  negligmfie." 

This  instruction  that  there  was  no  presumption  of  the  oom.- 
pany^s  negligence  *was  repeated  in  the  court's  answers  to  plain- 
tiffs' first  and  defendant's  third  points.     If  Mrs.  Palmer  had 
remained  on  the  car  and  been  injured  by  the  collision,  no  one 
would  think  of  questioning  the  presumption  of  the  defendant's 
negligence.     The  collision  itself,  without  more,  would  have  been 
evidence  that  some  one  in  the  employ  of  the  company  had  blun- 
dered, or  neglected  his  duty.     As  a  matter  of  fact,  the  collision, 
wias  due  to  the  breaking  of  a  brake  chain ;  but  the  case  was  within 
the  unbending  rule,  applicable  to  railroad  and  street  passenger  rail- 
way companies  alike,  that>  where  a  passenger  on  a  car  is  in- 
jured without  fault  of  his  own,  there  is  a  legal  presumption  of  neg- 
ligence, casting  upon  the  carrier  the  onus  of  rebutting  it.    Laing  v. 
Colder,  8  Pa.  St  479,  49  Ami.  Dec.  533 ;  SulKvan  v.  Philadalphia 
cfe  Reading  R.  Co.,  30  Pa.  St  234,  72  Am.  Dec.  698 ;  Meter  v. 
Pennsylvania  R.  Co.,  64  Pa.  St  225,  3  Am.  Eep.  581 ;  Philadel- 
phta  &  Reading  R.  Co.  v.  Anderson,  94  Pa.  St  351,  39  Am,  R^. 
787 ;  Fleming  v.  Pittsburg,  etc.,  Ry.  Co.,  158  Pa.  St  130,  27  Aa 
868,  22  L.  R  A.  351,  38  Am.  St  Eep.  835 ;  Clow  v.  Pittsburg^ 
Traction  Co.,  158  Pa.  St  410,  27  Atl.  1004;  Dixey  v.  PhiladeU 
phta  Traction  Co.,  180  Pa.  St  401,  36  Atl.  924;  Kepner  v.  Hasr- 
risburg  Traction  Co.,  183  Pa.  St  24,  38  Atl.  416.    And  it  is  im- 
material that  the  collision  was  not  due  to  any  defect  in  the  car  <m 
which  the  plaintiff  was  riding,  or  the  machinery  connected  with 
it,  but  to  a  broken  appliance  on  the  car  that  ran  into  it;  for  the 
presumption  of  the  defendant's  negligence  arises  not  only  when 
the  injury  is  caused  by  a  defect  in  the  road,  cars,  or  machinery, 
or  by  want  of  diligence  or  care  in  those  employed,  but  by  any  other 
thing  which  the  company  can  and  ought  to  control  as  a  part  of  its 
duty  to  carry  the  passenger  safely.    Meier  v.  Pennsylvania  R.  Co., 
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supra.  The  other  thing  here  which  was  under  the  control  of  the 
company  was  the  chain  that  broke  on  another  car  which  ran  into 
the  one  on  which  the  plaintiff  had  been  a  passenger. 

But  the  plaintiff  was  not  bound  to  Wait  for  the  collision.  It  was 
rather  for  her,  under  the  instinct  of  self-preservation,  to  try  to 
escape  from  its  danger,  and,  in  seeking  to  avoid  it,  she  is  not 
necessarily  chargeable  with  neglect  of  her  own  safety  in  exposing 
herself  to  another  risk  by  jumping  from  the  car.  The  company 
had  confronted  her  with  the  peril  from  which  she  would  have 
e6cax)ed,  and  it  is  and  ought  to  be  responsible  to  her  for  whatever 
naturally  followed.  In  trying  to  save  herself,  she  was,  at  the 
same  time,  unconsciously  trying  to  save  the  company  from  the  con- 
sequences of  its  negligence,  and  of  her  effort  to  do  so  it  ought  to 
be  the  last  to  complain,  unless  it  is  manifest  that  she  acted  rashly 
and  imprudently. 

"  In  such  a  case  the  author  of  the  original  peril  is  answerable  for  all  that 
follows.  *  *  *  If,  therefore,  a  person  should  leap  from  the  car  under  the 
influence  of  a  well-grounded  fear  that  a  fatal  collision  is  about  to  take  place, 
his  claim  against  the  company  for  the  injury  he  may  suffer  will  be  as  good 
as  if  the  same  mischief  had  been  done  by  the  apprehended  collision  itself. 
When  the  negligence  of  the  agent  puts  a  passenger  in  such  a  situation  that 
the  danger  of  remaining  on  the  car  is  apparently  as  great  as  would  be  en- 
countered in  jumping  off,  the  right  to  compensation  is  not  lost  by  doing  the 
latter;  and  this  rule  holds  good  even  where  the  event  has  shown  that  he 
might  have  remained  inside  with  more  safety."  Penna.  R.  Co.  v.  Aspell,  23 
Pa.  St.  147,  62  Am.  Dec.  323. 

To  this  we  can  add  nothing,  except  that  a  well-grounded  fear 
that  a  collision  is  about  to  take  place,  which  will  result  in  fatal 
or  even  serious  injury  to  the  passenger,  is  a  justification  to  him 
to  leap  from  the  car ;  and  the  presumption  of  the  common  carrier's 
negligence  is  not  confined  to  the  case  of  injuries  resulting  from 
actual  collision,  but  extends  to  those  caused  by  an  effort  to  escape 
it,  when  made  on  a  well-grounded  belief  that  it  will  occur.  The 
collision  itself  would  admittedly  be  due  to  the  presumed  negli- 
gence of  the  company,  and  to  no  other  cause  can  be  attributed  the 
manifest  danger  of  it,  from  which  the  plaintiff  in  this  case  at- 
tempted to  escape.  The  court's  instructions,  therefore,  should  have 
been  that  there  was  a  presumption  of  the  company's  negligence, 
and  that  there  was  no  burden  upon  the  plaintiff  to  prove  it  until 
the  defendant  had  first  rebutted  the  presumption  of  it 
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In  affirming  the  defendant's  fifth!  point  the  court  fixed  too  lev 
a  standard  for  the  duty  of  the  railway  company.  More  is  required 
of  a  common  carrier  than  mere  reason'able  precaution  against  in- 
juries to  passengers,  and  care  that  its  cars  and  appliances  are  to 
be  measured  by  those  "  in  known  general  use.*'  While  the  law 
does  not  require  the  utmost  degree  of  care  which  the  human  mind 
is  capable  of  imagining,  it  does  require  that  the  highest  degree 
of  practical  care  and  diligence  shall  be  observed  that  is  con- 
sistent with  the  mode  of  transportation  adopted;  and  cars  and 
appliances  are  to  be  measured  by  those  which  have  proved  by  ex- 
perience to  be  the  most  efficacious  in  known  use  in  tiie  same  busi- 
ness. The  rule  upon  this  subject,  as  laid  down  in  Meier  v.  Penn- 
sylvania B.  Co.,  supra,  and  which  should  have  been  followed  by 
the  court  in  answering  the  point,  is : 

"  The  utmost  care  and  vigilance  is  required  on  the  part  of  the  earrier.  This 
rule  does  not  require  the  utmost  degree  of  care  which  the  human  mind  is 
capable  of  imagining;  but  it  does  require  that  the  highest  degree  of  praetieal 
care  and  diligence  should  be  adopted  that  is  consistent  with  the  mode  of 
transportation  adopted.  Railway  passenger  carriers  are  bound  to  use  all 
reasonable  precautions  against  injury  of  passengers;  and  these  preosiutioDS 
are  to  be  measured  by  those  in  known  use  in  the  same  business  which  ha?e 
been  proved  by  experience  to  be  efficacious.  The  company  is  bound  to  use  the 
best  precautions  in  known  practical  use.  That  is  the  rule  —  the  best  pre- 
cautions in  known  practical  use  to  secure  the  safety  of  the  passengers;  but  not 
every  possible  preventive  which  the  highest  scientific  skiU  might  soggeat^" 

No  error  M-as  committed  in  saying  that  the  fact  that  there  was  a 
car  coming  and  going  on  the  same  track  was  not  in  itself  evidence 
of  negligence  by  the  defendant  company,  and  the  fifth  assignment 
is  not  sustained.  The  court's  instructions  should  have  made  it 
clear  that,  if  the  jury  should  find  the  plaintiff  acted  frcHu  a  well- 
grounded  fear  of  imminent  danger,  she  was  not  guilty  of  contribu- 
tory negligence  in  jumping  from  the  car.  In  the  portion  of  the 
charge  complained  of  in  the  sixth  assignment  the  jury  might  have 
understood  that,  unless  there  was  actual  danger,  and  she  jumped 
to  escape  it,  she  would  be  guilty  of  negligence.  As  the  instruction 
upon  this  point  was  not  clear,  the  sixth  assignment  is  sustained 
In  sustaining  the  seventh,  we  need  only  say  that  the  question 
asked  Dr.  Stewart  was  proper,  and  should  have  been  allowed. 

All  of  the  assignments  except  the  fifth  having  been  sustained, 
the  judgment  is  reversed,  and  a  new  trial  awarded. 
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Baltimore  &  Ohio  Railway  Co.  v.  Butler  Passenger  Railway  Co. 
(Pennsylvania  —  Supreme  Court.) 

Stbeet  Railway  CsossiNa  Steam  Railboad  at  Gbade;1  Constbuotion  or 
Statute;  Ivjwcnov, —  A  statute  (Act  of  June  10,  1871,  P.  L.  1360), 
proriding  that  courts  shall,  if  it  is  reasonably  practicable  to  avoid  a 
grade  crossing,  by  their  process  prevent  a  crossing  at  grade,  should  be 
liberally  construed  and  rigidly  enforced.  The  only  question  to  be  de- 
termined is  whether  it  is  reasonably  practicable  to  avoid  a  grade  crossing, 
and,  if  so,  the  statute  is  mandatory  that  the  court  shall  prevent  it.  In 
determining  the  practicability  public  safety  shall  control  rather  than  the 
cost'  and  expense  of  constructing  an  overhead  crossing.  It  appearing 
that  a  steam  railroad  crosses  a  street  in  a  depression,  and  that  the 
estimated  length  of  an  overhead  structure  for  the  use  of  a  street  railway 
crossing  such  steam  railroad  is  about  800  feet,  and  that  the  erection  of 
such  structure  is  physically  practicable,  and  it  further  appearing  that  a 
large  number  of  trains  were  running  upon  the  steam  railroad  daily,  and 
that  the  street  itself  was  much  used,  the  court  will  restrain  by  injunction 
the  crossing  of  the  steam  railroad  tracks  by  the  street  railroad  at  grade. 

iLPPEAL  1^  plaintiff  from  a  decree  for  the  defendant.     Decided  January  4, 
1004.    Reported  207  Pa.  St.  406,  56  Atl.  960. 

The  court  below  entered  the  following  decree: 

"And  now,  to  wit,  August  16,  1003,  this  cause  came  on  to  be  heard  at  this 
term,  and  was  argued  by  coimsel,  and,  upon  consideration  thereof,  it  it 
ordered,  adjudged,  and  decreed  as  follows,  viz.: 

**  ( 1 )  It  is  not  reasonably  practicable,  in  the  construction  and  operation  of 
the  street  railway  system  of  the  defendant  company  upon  Center  avenue,  in 
the  borough  of  Butler,  Pennsylvania,  at  the  point  where  the  track  crosses  the 
tracks  of  the  Baltimore  &  Ohio  Railroad  Company,  operating  the  Pittsburg  & 
Western  railroad,  to  avoid  a  crossing  at  grade. 

"(2)  That  the  Butler  Passenger.  Railway  Company,  and  its  successors  in  the 
franchise,  shall  have  the  right  to  construct  and  operate  its  road  on  Center 
avenue,  in  said  borough  of  Butler,  across  the  roadway  and  tracks  of  the 
Baltimore  &  Ohio  Railroad  Company,  operating  the  Pittsburg  ft  Western 
railroad,  at  grade,  subject  to  the  payment  hereafter,  when  legally  ascertained, 

1.  As  to  street  railways  crossing  steam  railroads,  see  Boston  ft  M.  R.  Co. 
T.  Saco  Valley  Elec  R.  Co.,  2  St.  Ry.  Rep.  376,  (Me.)  66  Atl.  202;  West 
Jersey  ft  S.  R  Co.  v.  Atlantic  ft  Sub.  Tract.  Co.,  2  St.  Ry.  Rep.  717,  (N.  J. 
£q.)  66  Atl.  800.    See  also  monographic  note,  1  St.  Ry.  Rep.  140-149. 
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of  such  damages  as  the  plaintiff  companj  may  thereafter  fustain,  aiiaiiig 
from  the  negligence  of  the  defendant  company  in  the  operation  of  said  eroadng. 

"(3)  Such  crossing  shall  be  constructed  by  the  defendant  company  at  its 
own  cost  under  the  supervision  of  the  plaintiff  company's  engineer  or  agent, 
the  representatives  of  plaintiff  company  to  be  appointed  and  ready  to  act 
within  ten  days  after  request  to  this  effect  made  by  the  defendant  company. 
Upon  failure  of  such  engineer  or  agent  to  act  after  such  notice  given,  the 
defendant  company  may  proceed  without  delay  to  construct  such  crossing. 

"(4)  That  the  said  crossing  shall  be  kept  in  good  condition  by  the  defendant 
company  as  to  repairs  and  renewals,  and  at  its  expense.  In  case  of  the  failure 
of  the  defendant  company,  upon  notice  from  the  plaintiff  company,  for  the 
period  of  one  week  thereafter,  to  make  such  repairs  and  renewals  as  may  be 
required,  the  same  may  be  made  by  the  plaintiff  company,  and  the  reasonable 
expense  thereof  recovered  by  it  from  the  defendant. 

"(5)  The  defendant  company  shall  construct  and  maintain  derailing 
switches  upon  Center  avenue  on  both  sides  of  the  tracks  of  the  plaintiff  eom- 
pany;  the  switch  upon  the  east  to  be  at  least  sixty  feet  east  of  the  main 
track,  and  that  upon  the  west  to  be  at  least  sixty  feet  west  of  the  most 
western  track.  The  lever  operating  east-bound  cars  shall  be  placed  east  of 
the  main  track,  and  that  for  operating  the  west-boimd  cars  shall  be  placed 
immediately  west)  of  the  main  track. 

"(6)  Before  entering  upon  or  crossing  over  the  tracks  of  plaintiff  company, 
each  car  of  defendant  company  shall  come  to  a  full  stop  at  least  sixty  feet 
from  V  the  nearest  track  in  the  line  of  approach,  and  the  conductor  thereof 
shall  go  upon  the  track  of  the  plaintiff's  road,  look  and  listen  for  approaching 
trains.  He  shall  then,  if  the  tracks  are  clear  of  approaching  trains,  signal 
the  motorman  of  the  car  to  proceed.  Until  such  signal  is  given  no  car  shall 
cross  the  tracks. 

"  ( 7 )  The  defendant  company  shall  construct  and  maintain  an  effective  and 
approved  system  of  electric  signals,  which  will  indicate  upon  Center  avenue 
by  the  ringing  of  a  bell  in  the  daytime  and  by  a  colored  light  at  night,  the 
approach  of  a  train  on  the  plaintiff*s  road  at  any  point  within  200  feet  both 
north  and  south  of  Center  avenue. 

"(8)   The  costs  of  this  proceeding  shall  be  paid  by  the  defendant  company. 

"(9)  The  preliminary  injimction  heretofore  granted,  restraining  defendant 
oompany  from  crossing  the  tracks  of  the  plaintiff  company  upon  Center 
avenue,  is  hereby  dissolved,  and,  upon  compliance  by  the  defendant  company 
with  the  conditions  of  this  decree  to  be  performed  by  them,  the  plaintiffs'  bill 
is  dismissed. 

"(10)  That  either  party  to  this  bill  may,  upon  ten  days*  written  notice, 
where  a  shorter  time  has  not  already  hereinbefore  been  fixed,  to  be  given  to 
any  of  the  officers  of  the  other  company,  apply  to  the  court,  if  in  session,  and, 
if  not  in  session,  at  chambers,  for  further  advice,  and  for  such  modificatioii 
or  addition  to  these  regulations  as  experience  and  observation  in  relation  to 
grade  crossings  show  that  the  safety  of  persons  or  property  seem  to  reqaire.** 


Digitized  by  VjOOQ IC 


Baltimobs  &  Ohio  Rt.  Co.  v.  Butlek  Pass,  Ey.  Ck).     849 

B,  P.  Scott,  for  appellants. 

James  Bredin,  T.  C.  Campbell,  P.  W.  Lowry,  and  A.  E.  Beiber, 
for  appellee. 

Opinion  by  Mbstbezat,  J. 

The  Pittsburg  &  Western  Bailroad  Company  owns  and  operates^ 
throngh  its  lessee  and  coplaintiff,  the  Baltimore  &  Ohio  Railroad 
Company,  a  railroad  from  Allegheny  City,  Pa.,  to  Foxburg,  Pa, 
The  road,  which  has  been  in  operation  about  twenty  years,  passes 
north  and  south  through  the  borough  of  Butler,  and  crosses  at 
grade,  and  almost  at  right  angles.  Center  avenue  —  one  of  the 
principal  and  much-traveled  streets  of  the  borough.  Of  the  three 
tracks  that  cross  the  avenue,  one  is  used  as  the  main  line,  while 
the  other  two  are  used  for  switching  purposes.  The  passenger 
station  of  the  plaintiffs  is  about  180  feet  north  of  the  crossing,  the 
freight  station  is  sixty-seven  feet  west  of  the  passenger  station, 
and  the  turntable  and  water  tank  are  a  short  distance  south  of  the 
crossing.  The  defendant  company  was  incorporated  under  the  act 
of  May  14, 1889  (Laws  1889,  p.  211),  with  authority  to  construct 
and  operate  a  street  railway  in  the  borough  of  Butler.  On  October 
5,  1899,  an  ordinance  was  duly  enacted,  authorizing  the  company 
to  construct  a  railway  upon  Center  avenue  and  other  streets  of  the 
borough.  In  pursuance  of  this  authority  the  defendant  company 
proceeded  to  construct  a  single  line  of  railway  along  Center  avenue^ 
with  the  intention  of  crossing  the  tracks  of  the  Pittsburg  &  Western 
railroad  at  grade.  When  the  road  had  been  constructed  to  a  point 
within  a  short  distance  of  the  plaintiffs'  tracks,  this  bill  was  filed, 
averring  that  a  grade  crossing  was  unnecessary  and  exceedingly 
dangerous,  and  that  it  was  reasonably  practicable  to  avoid  it,  and 
praying  the  court  so  to  decree,  or,  if  a  grade  crossing  were  per- 
mitted, to  define  the  mode  and  manner  of  crossing.  A  cross-bill 
was  filed  by  the  defendant  company,  which  prayed  that  the  Bal- 
timore &  Ohio  Railroad  Company  and  the  Pittsburg  &  Western 
Railroad  Company  be  enjoined  from  interfering  with  the  defend- 
ant railway  company  in  the  construction  of  its  road  at  grade  across 
the  tracks  of  the  Pittsburg  &  Western  railroad  on  Center  avenue, 
that  it  be  decreed  that  it  is  not  reasonably  practicable  to  avoid  a 
grade  crossing,  and  that  the  court,  by  decree,  prescribe  the  necee- 
54 


Digitized  by  VjOOQ IC 


860  Stkebt  Railway  Reports.  [Voi^  2 

Bary  regulations  to  be  observed  by  said  companies  for  the  operation 
of  the  crossings  and  the  conduct  of  their  business  relative  thereta 
The  learned  trial  judge  found  the  facts  against  the  averments  of 
the  plaintiffs^  refused  their  prayer  for  an  injunction,  and  entered 
a  decree  permitting  the  defendant  company,  under  certain  pr&- 
scribed  regulations,  to  cross  the  plaintiffs'  tracks  at  grade  on 
Center  avenue.    From  that  decree  this  appeal  was  taken. 

This  is  a  contest  between  corporations,  and  their  rights  must  be 
determined  under  the  Act  of  June  19,  1871  (P.  L.  1360),  entitled 
"An  act  relating  to  legal  proceedings  by  or  against  corporations." 
The  second  section  of  the  act  declares : 

"When  such  legal  proceedings  relate  to  crossings  of  lines  of  railroads  by 
other  railroads,  it  shall  be  the  duty  of  courts  of  equity  of  this  commonwealth 
to  ascertain  and  define,  by  their  decree,  the  mode  of  such  crossing  which  will 
Inflict  the  least  practicable  injury  upon  the  rights  of  the  company  owning  the 
Toad  which  is  intended  to  be  crossed;  and  if,  in  the  judgment  of  such  court, 
It  is  reasonably  practicable  to  avoid  a  grade  crossing,  they  shall  by  their 
process  prevent  a  crossing  at  grade." 

The  statute  has  been  frequently  construed  and  enforced  by  this 
court  "  The  act,"  says  Paxson,  O.  J.,  in  Perry  CourUy  Railroad 
Extension  Co.  v.  Newport,  etc.,  R.  Co.,  150  Pa.  St  193,  24  AtL 
709,  "  does  not  put  the  rights  of  the  company  desiring  to  cross  the 
railroad  of  another  on  a  level  with  the  rights  of  that  company, 
but  manifestly  declares  them  to  be  secondary.  Two  thoughts  are 
clearly  expressed  in  this  statute  —  the  one,  that  no  unnecessary 
injury  shall  be  perpetrated  on  the  road  sought  to  be  crossed ;  the 
other,  that  crossings  at  grade  shall  be  prevented  whenever  they  can 
reasonably  be  avoided.''  And  in  the  same  case  it  is  said :  ''  The 
time  for  grade  crossings  in  this  State  has  passed.  They  ought 
not  to  be  permitted  except  in  case  of  imperious  necessity.  They 
admittedly  involve  great  danger  to  life  and  property."  In  Pennsyl- 
vania R.  Co.  V.  Braddoch  Electric  Ry.  Co.,  162  Pa,  St  116,  25 
Atl.  780,  Sterrett,  J.,  says:  "The  manifest  purpose  of  this 
[second  section  of  the  act]  is  not  merely  to  discourage  grade  cross- 
ings because  of  their  danger  to  the  public,  as  well  as  injury  to  the 
company  whose  road  is  crossed,  but  also  to  prevent  them  whenever, 
in  the  judgment  of  the  court,  it  is  reasonably  practicable  to  avoid 
such  dangerous  and  injurious  crossing." 
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In  defining  the  duty  of  the  courts  under  the  second  section  of 
the  act,  Dean,  J.,  in  Scranlon,  etc..  Traction  Co.  v.  Delaware  £ 
Hudson  Canal  Co.^  180  Pa.  St  630,  37  Ati.  122,  says: 

"  So  far  as  the  possible  maj  be  considered  the  practicable,  there  are  very 
few  points  on  the  surface  of  the  State  where  other  than  grade  crossings  are 
not  practicable.  *  *  *  In  the  first  place,  we  must  assume,  because  the 
Legislature  in  this  enlightened  age  has  impliedly  so  assumed,  that  it  is  un- 
wise, if  not  reckless  and  barbarous,  to  unnecessarily  subject  the  traveling 
public  and  the  employees  of  carrying  corporations  to  the  death,  maiming,  and 
horrors  of  collisions  which  inevitably  result  from  grade  crossings.  And  if  it 
be  reasonably  practicable  to  avoid  a  grade  crossing,  then  the  question  as  to 
what  extent  the  risk  of  such  a  crossing  may  be  reduced  is  immaterial,  for  the 
law  assumes  and  experience  demonstrates  that  extraordinary  care  by  both 
parties  using  such  crossing,  aided  by  all  the  advances  in  science  and  mechanics, 
has  only  resulted  in  lessening  the  risk,  and  not  abolishing  it.  In  deciding, 
therefore,  what  is  reasonable,  we  are  bound  to  keep  in  mind  the  consequences 
to  be  avoided.  •  •  •  Safety  is  the  object  in  view,  and,  therefore,  in  de- 
termining what  is  reasonable,  we  must  balance  expense  and  difficulty  against 
loss  of  life  and  limb." 

In  Pennsylvania  B.  Co.  v.  Warren  Street  By.  Co.,  188  Pa.  St 
74,  41  Atl.  331,  it  was  held  that,  in  determining  whether  it  was 
practicable  to  avoid  a  grade  crossing,  the  court  would  not  consider 
the  unsightliness  of  an  overhead  structure  as  of  any  consequence, 
nor  give  weight  to  the  fact  that  damages  might  have,  to  be  paid  to 
the  owners  of  private  property  by  reason  of  the  erection  of  the 
structure.  It  is  also  said  in  that  case  that  consideration  of  the 
probabilities  or  improbabilities  of  collisions  by  reason  of  extraordi- 
nary precautions  to  be  prescribed  in  the  decree  is  not  an  element 
in  the  determination  of  the  question  whether  it  is  reasonably  prac- 
ticable to  avoid  a  grade  crossing.  And  in  the  very  recent  case  of 
Pittsburg  £  Lake  Erie  B.  Co.  v.  Lawrence  County,  198  Pa.  St.  1, 
47  Atl.  955,  Mitchell,  J.,  in  concluding  the  opinion  of  the  court, 
says :  "  It  must,  therefore,  be  accepted  as  the  settled  policy  of  the 
State,  as  administered  by  this  court,  that,  wherever  the  subject 
comes  within  its  jurisdiction  and  control,  no  grade  crossing  of  a 
railroad  over  another  railroad  or  a  common  highway  will  be  per- 
mitted except  in  case  of  manifest  and  unavoidable  necessity.** 

These  and  other  decisions  of  this  court  construing  the  Act  of 
1871  make  it  manifest  that  the  statute  will  receive  a  literal  con- 
struction, and  that  it  will  be  rigidly  enforced.    The  Legislature, 
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recognizing  the  danger  to  human  life  and  to  property  in  the  grade 
erossingy  intended  by  this  act  to  confer  upon  the  courts  the  au- 
thority, not  to  minimize,  but  entirely  to  remove,  the  danger,  by 
preventing  the  crossing  wherever  it  is  reasonably  practicable  to  do 
80.  In  all  cases  of  a  proposed  grade  crossing,  therefore,  the  only 
question  is  whether  it  is  reasonably  practicable  to  avoid  it,  and, 
if  so,  the  statute  is  mandatory  that  the  couft  shall  prevent  it 
In  determining  this  question,  the  plain  purpose  of  the  statute  — 
to  protect  life  and  property — 'is  not  to  be  ignored  or  disr^arded. 
Experience  teaches  with  abclolute  certainty  that  a  grade  crossing 
is  unsafe,  and  that  its  existence  is  a  standing  menace  to  human 
life.  This  fact  should  be  kept  constantly  in  mind  in  adjudicating 
the  rights  of  railway  companies  in  proceedings  under  the  Act  of 
1871.  No  light,  trivial,  or  financial  consideration,  under  a  proper 
interpretation  of  the  statute,  can  be  invoked  to  sanction  the  im- 
periling of  human  life  by  permitting  a  grade  crossing. 

We  do  not  think  the  facts  in  this  case  justified  the  learned  trial 
judge  in  his  conclusion  that  it  was  not  reasonably  practicable  to 
avoid  a  crossing  of  plaintiffs'  tracks  by  defendant's  road  at  grade 
on  Center  avenue.  His  opinion  discloses  his  reasons,  and  also  the 
fact  that  he  gave  weight  to  certain  considerations  which  should 
have  no  place  in  determining  the  question  he  was  required  to 
solve.  As  a  basis  for  his  conclusion,  he  finds  and  states  that  the 
travel  on  Center  avenue  is  heavy,  and  the  street  is  necessary  to 
connect  the  old  and  new  parts  of  the  town ;  that  the  trains  always 
stop  at  the  station,  and  hence  must  necessarily  pass  slowly  ov^ 
the  street;  that  there  has  been  no  accident  at  the  proposed  point 
of  crossing;  that  the  defendant  company  has  not  obtained  the  con- 
sent of  the  borough  for  an  overhead  structure,  and  that  sudi 
structure  would  occupy  more  of  the  street  than  is  available,  and 
t^e  damages  sustained  by  the  owners  of  private  property  along 
the  street,  occasioned  by  the  erection  of  the  structure,  would  be 
very  heavy;  that  the  bridge  over  Connoquenessing  creek,  as  at 
present  constructed,  would  not  support  the  viaduct;  and  that  an 
overhead  structure  would  interfere  with  travel  on  the  street,  would 
frighten  horses,  would  obstruct  the  view  of  coming  trains,  and 
thereby  endanger  the  safety  of  those  using  the  street,  would  be 
unsightly,  and  would  impose  such  an  expense  upon  the  defendant 
company  as  to  prohibit  the  construction  of  its  road.    He  also  found 
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that,  under  the  circumstances  of  the  case,  '^  the  railroad  crossing 
upon  Center  avenue  is  a  safe  crossing,  the  element  of  danger  being 
reduced  to  a  minimum."  Under  his  findings  of  fact>  the  learned 
judge  held  ^^  that  an  overhead  crossing,  instead  of  a  grade  crossing, 
would  be  simply  the  substitution  of  one  danger  for  another,  at  a 
large  expenditure  of  money  without  any  compensating  good,"  and 
accordingly  refused  to  enjoin  the  defendant  company  from  crossing 
the  plaintiff's  tracks  at  grade. 

We  are  convinced,  however,  by  the  testimony  and  the  facts  found 
by  the  court  below,  that  the  crossing  of  the  plaintiffs'  road  on 
Center  avenue  by  the  defendant  company's  tracks  would  be  most 
dangerous,  and  can  and  should  be  avoided.  On  the  east  side  of  the 
railroad  the  street  descends  to  the  tracks  on  a  grade  over  eighteen, 
feet  in  a  distance  of  356  feet,  and  on  the  west  side  it  descends 
from  McKean  street,  crossing  the  tracks  of  the  Pittsburg  &  Bes- 
semer railroad,  to  Connoquenessing  creek,  which  is  about  150 
feet  west  of,  and  parallel  with,  the  plaintiffs'  road.  In  other 
words,  the  plaintiffs'  railroad  is  approached  from  both  directions 
on  Center  avenue  on  a  descending  grade,  and  on  the  west  by 
crossing  a  bridge  over  the  creek  and  the  tracks  of  another  railroad 
about  280  feet  distant.  As  the  learned  judge  finds,  this  will 
likely  become  one  of  the  defendant's  main  lines  of  traffic  in  the 
borough,  and  will  possibly  carry  more  passengers  than  any  other 
part  of  its  road.  The  population  in  the  southeast  part  of  the  town 
is  already  large,  and  is  rapidly  increasing,  and  they  would  use  the 
line  on  Center  avenue  in  going  to  the  main  or  principal  business 
part  of  the  borough.  At  present  1,000  vehicles,  as  well  as  a  very 
large  number  of  pedestrians,  pass  over  the  crossing  daily.  It  al86 
appears  that  thirty-four  scheduled  trains  on  the  plaintiffs'  road 
pass  daily  over  this  crossing,  "in  addition  to  which  there  is 
usually  a  large  number  of  extra  trains,  shifting  engines,"  etc. 
Notwithstanding  these  facts,  the  trial  judge  finds  the  crossing 
would  be  safe  to  a  minimum  degree. 

We  are  wholly  at  a  loss  to  understand  by  what  process  of  reason-* 
ing  the  learned  judge  reached  his  conclusion.  Universal  experi- 
ence unquestionably  leads  to  a  different  result.  It  is  true,  he  says, 
that  at  this  point  the  passenger  trains  "  are  slowed  up  ready  for 
stopping,"  that  the  engineers  can  see  the  crossing  for  a  long  dis- 
tance, and  that  an  observer  standing  on  the  crossing  can  see  along 
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the  railroad  1,000  feet  in  both  directions.  But  these  facts  do  not 
eliminate  the  danger  at  the  crossing.  As  the  plaintiffs  control  the 
management  of  the  trains  on  their  road,  they  are  at  liberty,  at 
any  time  they  think  the  traffic  justifies  it,  to  make  a  schedule  on 
which  through  trains  may  be  run  without  stopping  at  Butler.  The 
fact  that  so  many  extra  trains  are  now  running  on  the  road  would 
seem  to  indicate  that  there  is  at  this  time  a  necessity  for  a  through 
service.  The  large  number  of  shifting  engines  which  the  court 
finds  pass  over  the  crossing  would  not  stop  or  be  controlled  in 
their  movements  by  a  schedide.  All  freight  trains  would  not 
necessarily  stop  at  the  station.  Some  certainly  would  not  It 
IS,  therefore,  apparent  that  the  safety  of  the  crossing  ^ould  not 
be  made  to  depend  upon  the  stopping  of  some  of  the  passenger 
trains  at  the  station.  !N'or  is  the  fact  that  an  approaching  train 
can  be  seen  at  a  great  distance  by  a  person  standing  on  the  tracks 
at  Center  avenue  any  protection  to  those  who  are  approaching 
and  about  to  pass  the  crossing.  They  could  not  see  the  train  from 
either  direction,  for  the  learned  judge  has  himself  found  that 
"  from  McKean  street  eastward  to  plaintiffs^  tracks,  and  for  several 
squares  beyond  that  point,  both  sides  of  Center  avenue  are  quite 
closely  built  up  with  residences,  stores,  and  manufacturing  estab- 
lishments." It  is  hardly  necessary  to  suggest  that,  to  avoid  a 
collision  and  insure  safety,  the  conditions  at  the  crossing  should 
permit  the  traveler  to  see  an  approaching  train  before  as  well  as 
after  he  is  on  the  track.  If  the  crossing  of  Center  avenue  by 
the  Pittsburg  &  Western  railroad  is  dangerous  to  pedestrians  and 
others  using  the  street,  as  the  facts  reported  by  the  trial  judge  con- 
clusively demonstrate,  it  is  quite  evident  that  it  would  be  more 
dangerous  to  life  and  property  for  an  electric  railway  to  cross  at 
grade  the  tracks  of  the  steam  road  at  this  point  In  fact,  the 
learned  judge  himself  recognizes  the  danger  of  such  a  crossing,  and 
in  his  decree  attempts  to  avert  it  by  prescribing  certain  regulations 
in  the  use  of  the  crossing.  He  says  that  these  precautions  will 
prevent  a  collision,  "  unless  the  engineer  and  the  conductor  on  the 
street  car  jointly  contribute  thereto  through  gross  negligence."  It 
was  to  avoid  the  consequences  of  the  negligence,  as  well  as  of  the 
recklessness  or  the  stupidity  of  the  servants  of  corporations,  and 
as  a  protection  against  such  causes  of  danger,  that  the  act  of 
Assembly  declared  that  where  it  is  reasonably  practicable  the  courts 


Digitized  by  VjOOQ IC 


Baltimobe  &  Ohio  Ry.  Co.  v.  Btttleb  Pass.  Ey.  Co.     855 

*'  shall  by  their  process  prevent  a  crossing  at  grade."  The  Legis- 
lature, in  the  enactment  of  the  statute,  also  recognized  the  imper- 
fection of  human  appliances,  and  the  probability  of  the  failure  to 
perform  their  functions.  These  were  the  reasons  that  moved  the 
lawmaking  power  nearly  a  third  of  a  century  ago  to  declare  that 
crossings  should  be  abolished  in  the  Commonwealth  wherever  it  is 
at  all  practicable  to  do  so.  Experience  has  verified  the  wisdom  of 
such  legislation,  and  demands  its  rigid  enforcement. 

The  court  below  entered  a  decree  "  that  it  is  not  reasonably  prac- 
ticable to  avoid  a  grade  crossing  of  plaintiffs^  tracks  by  defendant 
on  Center  avenue."  In  arriving  at  this  conclusion  the  trial  judge 
seems  to  have  been  controlled  principally  by  the  following  con- 
siderations: The  demands  of  the  public  require  the  extension 
of  the  defendant's  railway  into  the  town  of  Springdale,  and  the 
only  practicable  route  for  the  extension  is  over  Center  avenue; 
such  extension  involves  the  necessity  of  crossing  plaintiffs'  road ; 
an  overhead  crossing  would  be  prejudicial  to  business  interests 
along  that  portion  of  the  street  occupied  by  the  structure,  and 
would  be  dangerous  to  people  traveling  on  said  street  From  the 
authorities  cited  above,  it  would  seem  that  these  considerations 
should  have  little  weight  in  determining  the  question  whether 
it  is  reasonably  practicable  to  avoid  a  grade  crossing.  No  local 
sentiment  favorable  to  increased  facilities  for  local  travel  and 
communication  should  swerve  the  court  from  its  duty  to  carry  out 
strictly  the  intent  of  the  statute.  Williams  Valley  R.  Co.  v.  Ly- 
hens,  etc.,  St.  By.  Co.,  192  Pa.  St.  552,  44  Atl.  46.  We  have 
also  held  that  whether  an  overhead  crossing  is  reasonably  prac- 
ticable is  not  to  be  determined  by  the  financial  ability  of  the  road 
seeking  to  cross,  but  by  the  physical  practicability  of  avoiding  the 
grade  crossing.  Chester  Traction  Co.  v.  P.,  W.  &  B.  B.  Co.,  188 
Pa.  St  105,  41  Atl.  449,  44  L.  R  A.  269.  The  cost  and  difficulties 
of  constructing  its  road  are  for  the  consideration  of  a  railroad  or 
railway  company  when  it  selects  its  route,  and  will  not  control 
the  court  in  determining  the  practicability  of  an  overhead  cross- 
ing. The  litigant  railway  corporations  are  not  the  only  persons 
concerned  in  the  crossing  of  their  roads,  but  the  public  who  use 
the  trains  have  the  right  to  demand  the  avoidance  of  a  grade 
crossing  if  it  is  reasonably  practicable  to  do  so.     The  necessity 
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for  the  road  as  a  means  for  transportation,  the  expense  attending 
its  construction  and  maintenance,  and  the  business  interests  of  tha 
owners  of  property  along  its  route,  are  all  commerical  considera- 
tions subordinate  to  the  safety  of  the  public  who  patronize  the 
roads,  and  of  the  employees  who  operate  them.  Hence,  keeping 
in  mind  the  manifest  purpose  of  the  statute  conferring  authorily 
on  the  court  to  regulate  or  prevent  grade  crossings,  it  follows  that 
what  is  physically  practicable  in  constructing  an  overhead  cross- 
ing must  largely  determine  what  is  reasonably  practicable. 

We  are  satisfied  from  the  topography  of  the  ground  in  the  vicin- 
ity of  the  proposed  crossing  that  it  is  physically  practicable  to  con- 
struct an  overhead  crossing.  The  great  preponderance  of  the  evi- 
dence shows  the  fact,  and  it  is  in  effect  admitted  by  the  trial  court 
The  steam  railroad  crosses  the  street  in  a  depression,  the  surface 
of  the  ground  ascending  in  both  directions  from  the  tracks.  On  the 
east  the  ascent  is  immediate,  and  at  a  distance  of  356  feet  attains 
a  height  of  18.35  feet.  On  the  west  the  ascent  b^ins  about  200 
feet  from  the  tracks,  and  continues  to  McKean  street,  where,  at 
a  distance  of  700  feet  from  the  tracks,  the  elevation  is  about  thirty 
feet  The  estimated  length  of  the  overhead  structure  is  about  800 
feet  The  witnesses  interrogated  with  reference  to  the  subject  do 
not  agree  as  to  the  cost  of  the  construction  of  the  viaduct  But 
as  to  the  physical  practicability  of  the  erection  of  the  structure 
there  is  very  little,  if  any,  disagreement  among  the  witnesses.  The 
proposed  overhead  structure  to  be  used  by  the  defendant's  rail- 
way would  not  only  avoid  the  crossing  at  grade  of  the  plaintiffs' 
tracks,  but  also  those  of  the  Bessemer  railroad  which  intersects 
Center  avenue  at  or  near  the  foot  of  a  steep  grade.  It  would  also 
give  the  public  the  use  of  the  county  bridge  across  Connoquenessing 
creek,  relieved  from  the  annoyance  and  inconvenience  incid^it  to 
the  operation  of  the  street  car  line  upon  it  We  need  not  concern 
ourselves  about  the  insuflSciency  of  the  present  bridge  to  support 
the  viaduct.  That  is  a  matter  for  the  consideration  of  the  street 
railway  company,  and  may  be  easily  remedied.  It  in  no  way  mil- 
itates against  the  advisability  of  an  overhead  crossing.  We  are 
convinced  from  the  evidence  that  it  is  reasonably  practicable  for 
the  defendant  company  to  avoid  crossing  the  plaintiffs'  trades  at 
grade  on  Center  avenua     It,  therefore,  follows  that  the  trial 
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court  should  have  granted  an  injunction  as  prayed  for  in  the 
plaintiffs'  bill. 

The  decree  of  the  court  below  is  reversed  at  the  costs  of  the  ap- 
pellee, the  bill  is  reinstated,  and  an  injunction  is  directed  to  be 
issued,  perpetually  enjoining  the  defendant  company  against 
crossing  the  tracks  of  tiie  Pittsburg  &  Western  railroad  at  grade 
on  Center  avenue,  in  the  borough  of  Butler.  The  cross-bill  ia 
dismissed  at  the  costs  of  the  defendant  company. 


Parker  v,  Washington  Electric  Street  Railway  Co. 

(PennBylyania  —  Supreme  Court.) 

IiTJUBT  TO  Cbild  Passenqeb;  Contbibutobt  Neolictkoe. —  The  plaintiff,  a 
boy  seven  years  and  eight  months  old,  was  a  passenger  on  one  of  the 
defendant's  cars,  and  was  permitted  by  the  motorman,  who  had  sole 
charge  of  the  car,  to  ride  upon  the  platform.  The  plaintiff  went  upon 
the  platform  to  notify  the  motorman  as  to  the  place  where  he  wished  to 
get  off.  When  near  the  crossing  where  he  wished  to  get  off  he  stepped 
down  upon  the  step  and  jumped  off  and  was  injured.  Upon  the  question 
as  to  the  plaintiff's  contributory  negligence  the  court  held  that  the 
measure  of  a  child's  responsibility  for  contributory  negligence  is  his 
capacity  to  understand  and  avoid  danger.  The  standard  of  responsibility 
is  the  aTerage  capacity  of  others  of  the  same  age  and  experience,  and  to 
this  standard  the  child  should  be  held  in  the  absence  of  evidence  on  the 
subject.  The  question  of  responsibility  being  one  which  depends  upon  the 
knowledge  and  experience  of  the  child  and  on  the  character  of  the  dangc'r 
to  which  he  is  exposed  is  for  the  jury.  It  was  further  held  that  the 
danger  to  which  the  jury  found  that  the  plaintiff  in  this  case  was  neg- 
ligently exposed  was  not  one  that  the  average  boy  under  eight  years  of 
age  would  understand. 

Affbal  by  defendant  from  judgment  for  plaintiff.    Decided  January  4^  1904. 
Reported  207  Pa.  St.  438,  66  Atl.  1001. 

Plaintiff  presented  this  point:  "If  the  jury  find  from  the  evidence  that 
the  motorman  permitted  the  plaintiff  Charles  Parker  to  go  on  the  front  plat- 
form, and  to  remain  there  while  the  car  ran  a  distance  of  from  1,000  feet  to 
half  a  mile,  this  was  such  negligence  as  will  render  the  company  liable  for  any 
injury  which  the  boy  sustained  by  reason  of  his  being  permitted  to  ride  ou 
the  front  platform.    Ans.  Affirmed." 

Defendant  presented  this  point:  "If  the  jury  believe  from  the  evidence 
that  the  plaintiff  Charles  D.  Parker  did  actually  know  the  danger  in  which 
he  placed  himself  by  attempting  to  alight  from  the  front  platform  of  a  mov- 
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ing  car,  and  that,  knowing  this  fact,  he  did  attempt  to  jump  off  the  car  whiki 
in  motion,  he  was  then  guilty  of  contributory  negligence,  and  cannot  recorer 
in  thia  case,  and  the  verdict  must  be  in  favor  of  the  defendants.  Ans.  Refused. 
We  do  not  think  that  the  evidence  in  this  case  is  sufficient  to  rebut  tka 
presumption  that  a  boy  seven  years  and  eight  months  old  is  not  eapable 
t>f  being  guilty  of  contributory  negligence,  in  a  legal 


John  H.  Murdoch  and  Edgar  B.  Murdoch,  for  appellant 
R.  W.  Irwin  and  Oeorge  B,  Parker,  for  appellee. 
Opinion  by  Fell,  J. 

The  plaintiff,  a  boy  seven  years  and  eight  months  old,  unao- 
companied  by  any  one,  was  received  as  a  passenger  on  one  of 
the  defendant's  cars.  Soon  afterward  the  conductor,  in  pursuance 
of  a  regulation  of  the  company,  left  the  car  in  charge  of  the  motor- 
man,  who  had  the  entire  management  of  it  over  a  part  of  the  line 
on  which  the  travel  was  light  After  the  conductor  had  left  the 
car,  the  plaintiff  opened  the  front  door,  and  went  out  on  the  plat- 
form to  tell  the  motorman  where  he  wanted  to  get  off.  He  re- 
mained on  the  platform,  with  the  motorman's  knowledge,  and  with- 
out objection  or  warning,  while  the  car  ran  a  distance  estimated 
by  one  witness  as  1,000  yards  and  by  another  as  half  a  mila  When 
near  the  crossing  where  he  wished  to  get  off,  the  plaintiff  stepped 
down  on  the  step,  and  held  fast  to  the  railing.  As  the  car  passed 
the  crossing,  he  either  stepped  or  jumped  off,  and  was  injured* 
The  court  left  it  to  the  jury  to  find  whether  the  motorman  was 
negligent  in  permitting  the  boy  to  ride  oti  the  front  platform,  but 
declined  to  submit  the  question  of  the  plaintiff's  contributory  negli- 
gence. 

The  measure  of  a  child's  responsibility  for  contributory  negli- 
gence is  his  capacity  to  understand  and  avoid  danger.  In  analogy 
to  the  common-law  rule  of  responsibility  for  crimes  committed, 
a  child  under  seven  years  of  age  has  been  conclusively  presumed 
to  be  incapable  of  appreciating  and  guarding  against  danger ;  and 
after  seven  the  presumption  of  incapacity,  although  not  irrebut- 
table, and  growing  less  strong  with  each  year,  continues  until 
fourteen,  when  the  presumption  of  capacity  arises.  But  these  are 
only  convenient  points  in  the  uncertain  line  between  capacity  and 
incapacity,   at  which  the  law  changes  the  presumption.      The 
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standard  of  responsibility  is  the  average  capacity  of  others 
of  the  same  age  and  experience^  and  to  this  standard  a  child 
should  be  held,  in  the  absence  of  evidence  on  the  subject,  Kehr 
ler  V.  Schwenk,  144  Pa.  St.  348,  22  Atl.  910,  13  L.  R  A.  374, 
27  Am.  St  Rep.  633.  It  follows  that  as  responsibility  depends 
upon  the  knowledge  and  experience  of  the  child,  and  on  the  char- 
acter of  the  danger  to  which  he  is  exposed,  generally  the  question 
is  one  for  the  jury,  and  not  for  the  court  This  must  always  be 
so  when  the  facts  are  in  dispute,  or  the  inferences  to  be  drawn 
from  them  are  doubtful.  But  in  dear  cases,  where  the  facts  are 
settled,  and  there  can  be  no  reasonable  doubt  as  to  the  inferences 
to  be  drawn,  the  question  may  be  determined  by  the  court  as 
matter  of  law.  In  Taylor  v.  Hudson  &  Delaware  Canal  Co.,  113 
Pa.  St  162,  8  Atl.  43,  67  Am.  Rep.  446,  a  girl  eight  years  of  age, 
following  a  footpath  which  passed  diagonally  across  the  tracks 
of  a  railroad,  stepped  in  front  of  a  train  standing  on  a  switch,  and 
was  struck  by  a  locomotive  on  the  main  track,  of  the  approach  of 
which  she  was  not  aware.  It  was  held  that,  because  of  her  age, 
she  could  not  be  charged  with  negligence,  and  that  the  question  of 
contributory  negligence  did  not  arise  in  the  case.  In  Nagle  v,  Al- 
legheny Valley  B.  Co.,  88  Pa.  St  85,  32  Am.  Rep.  413,  it  was 
held  that  the  presumption  that  a  boy  of  fourteen  knew  and  could 
avoid  the  danger  of  crossing  a  railroad  track  would  prevail,  and 
that,  in  the  absence  of  evidence  of  the  want  of  such  intelligence  and 
discretion  as  is  usual  in  those  of  his  age,  there  could  be  no  recovery 
for  his  death. 

It  may  safely  be  said  that  the  danger  to  which  the  jury  found 
that  the  plaintiff  was  negligently  exposed  was  not  one  that  the 
average  boy  under  eight  years  of  age  would  understand.  He 
could  be  held  only  to  the  standard  of  intelligence  and  caution  of  a 
boy  of  that  age.  The  presumption  in  his  favor  was  strengthened 
by  the  only  evidence  on  the  subject  —  elicited  on  cross-examina- 
tion —  that  he  did  not  know  that  there  was  any  danger  in  riding 
on  the  front  platform  of  the  car.  There  was  testimony  by  the  de- 
fendant that  the  plaintiff  had  been  seen  by  the  conductor  standing 
on  the  platform,  and  had  been  sent  into  the  car.  This  testimony 
did  not  show  that  the  plaintiff  had  perversely  and  persistently  dis- 
obeyed a  proper  direction,  and  disregarded  a  danger  of  which 
he  had  been  warned.    "No  explanation  accompanied  the  direction, 
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and  it  was  promptly  obeyed.    After  the  conductor  had  left  the  < 
the  plaintiff  went  onto  the  platform  for  a  proper  purpose  —  to 
tell  the  motorman  where  he  wished  to  get  off  —  and  he  lemained 
there  with  the  motorman's  tacit  consent. 
The  judgment  is  affirmed. 


Nehon  v.  Oil  City  Street  Railway  Co. 

(PemuylTAnia  —  Supreme  Court.) 

Ihjitbt  to  Motobman  in  Oollisioit;  Assumption  or  Risk.1 — The  plaiatiirb 
intestate,  a  motorman  on  one  of  the  cars  of  the  defendant,  was  killed  In 
a  collision  between  bis  car  and  a  work  car  standing  nearlj  stationaiy  at 
a  curve  in  the  road.  The  defendant  operated  a  single  track  upon  wkidi 
cars  were  operated  in  both  directions,  passing  at  switches.  Motonnea 
were  instructed  to  look  out  for  the  work  car  which  had  been  in  use  lor  a 
number  of  years.  The  decedent's  car  was  being  operated  at  a  rate  of 
twelve  miles  an  hour.  It  was  held  that,  since  the  danger  involved  in  tbe 
use  of  the  work  car  could  be  avoided  by  the  exercise  of  reasonable  ears 
on  the  part  of  the  motorman,  and  since  such  car  had  been  constantly 
used,  the  danger  resulting  from  its  presence  on  the  track  was  a  risk  of 
the  employment  assumed  by  the  decedent. 

AsvEAL  by  plaintiff  from  judgment  for  defendant.    Decided  January  4»  19M. 
Reported  (Pa.  8t.)  56  AU.  033. 

Peter  M,  Speer  and  Isaac  Ash,  for  appellant. 

William  J.  Breene  and  Edmond  C.  Breene^  for  appellee. 

Opinion  by  Fell,  J. 

The  plaintiff's  husband,  while  in  the  employ  of  the  defendant 
company  a8  a  motorman,  was  fatally  injured  in  a  collision  between 
his  car,  which  was  running  twelve  or  fifteen  miles  an  hoor^  and 
a  work  car  which  was  standing  or  was  nearly  stationary  at  a 
curve  in  the  road.  The  company  had  but  a  single  track^  on  which 
the  cars  ran  in  both  directions,  passing  each  other  at  switches 
constructed  at  intervals  along  the  line.  There  was  a  reg^olar 
schedule  for  the  running  of  the  passenger  cars,  but  none  for  the 

1.  For  other  cases  in  this  leriee  relating  to  the  liability  of  a  street  ralhmj 
company  for  injuries  to  an  employee,  see  cases  cited  in  note  to  IndiaiiapoliB 
&  Greenfield  R.  T.  Co.  r.  Foreman,  ante,  p.  206. 
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^ork  car^  as  it  was  moved  from  place  to  place  as  it  became  neces- 
sary to  do  so  in  carrying  on  the  work  of  repair  and  construction. 
Motormen  of  the  passenger  cars  were  instructed  to  look  out  for 
the  work  car,  and  the  motorman  of  that  car  was  instructed  to  keep 
out  of  the  way  of  the  passenger  cars,  by  conforming  as  nearly  as 
possible  to  their  schedule,  and  running  in  the  same  direction 
ahead  of  or  behind  them.  The  deceased  had  been  in  the  service 
of  the  company  as  a  motorman  for  several  years,  and  during  aU 
this  time  the  work  car  had  been  in  use.  On  the  day  of  the  accident, 
and  on  several  days  preceding  it  the  work  car  had  been  run  to  one 
end  of  the  line  where  construction  work  was  being  dona  Some 
machinery  in  the  power-house  had  been  injured  by  lightning  and 
all  the  cars  were  behind  tima  Various  grounds  of  negligence  were 
alleged  in  the  plaintiff's  statement  of  claim,  but  the  only  one 
contended  for  at  the  trial  relates  to  the  manner  in  whidi  the 
defendant  operated  its  work  car.  Since  this  car  was  used  as  neces- 
sity required,  and  often  in  sudden  emergencies,  it  was  evidently 
impracticable  that  its  movements  should  be  regulated  by  a  fixed 
schedule.  There  was  no  danger  in  its  use  that  could  not  be  avoided 
by  the  exercise  of  reasonable  care  on  the  part  of  the  deceased. 
Moreover,  there  was  such  an  habitual  use  of  the  car  that  what- 
ever danger  might  result  from  its  presence  on  the  track  was  a 
risk  of  the  employment,  open,  manifest,  and  fully  known  to  the 
deceased,  and  assumed  by  him  without  objection.  It  follows  that 
there  was  no  error  in  entering  a  nonsuit  Brossman  v.  Lehigh 
Valley  R.  Co.,  113  Pa.  St  490,  6  AtL  226,  57  Am.  Bep.  497. 
The  judgment  is  affirmed. 


Other  Cases  in  the  Supreme  Court  of  Pennsylvania  not  Reported 

in  Full. 

1.  Injubt  to  Gondttotob  ATTEicprmG  to  Bsplaob  Tbollet  bt  Bking  Stbuok 
BT  FoLLOwnvo  Cab. —  In  the  case  of  Simmons  v.  Southern  Traction  Co.» 
207  Pa.  St.  5S9y  57  Atl.  45,  the  plaintiff  was  employed  as  a  conductor  on 
one  of  the  defendant's  railways,  and  while  attempting  to  replace  the 
trolley  which  had  slipped  from  the  feed  wire,  he  was  struck  and  injured 
by  a  following  car.  The  railway  where  the  accident  occurred  was  single 
track.  It  was  contended  by  the  plaintiff  that  proper  appliances  had  not 
been  furnished.    In  support  of  this  contention  Uie  plaintiff  offered  to 
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prove  that  no  signal  box  or  other  appliance  was  placed  at  the  end  of  the 
double  track  to  warn  motormen  that  the  tingle  track  upon  whkdi  the 
plaintiff's  car  had  stopped  was  occupied;  that  such  signal  boxes  or  other 
appliances  were  in  general  use  and  were  necessary  to  avoid  aceidents 
where  cars  were  operated  upon  such  single  tracks  without  a  pchedule. 
The  car  being  operated  hj  the  plaintiff  was  an  extra  and  was  not  run 
upon  any  schedule  time.  It  was  held  that  such  testimony  waa  properly 
excluded;  that  whatever  danger  there  was  in  the  use  of  the  single  track 
without  signals  was  obvious  and  as  fully  known  to  the  plaintiff  before  as 
after  the  accident,  and  the  risk  was  voluntarily  assunml  by  him.i 

The  plaintiff  was  nonsuited,  and  upon  appeal  the  judgment  lor  the 
defendant  was  affirmed. 
<•  Taxation;    Ezsmption  of  Powib-Hottbe  iob  Maitxtfactubb   of   Elbo- 

TBICITT  UNDEB  GBinCBAL  STATUTE  REIATnfO  TO  TAXATION  OF    RaTTJOAD 

Pbopebtt  fob  Municipal  Pubposxs. —  In  the  case  of  City  of  Philadelphia 
V.  Electric  Traction  Co.,  208  Pa.  St.  157,  57  Atl.  354,  the  question  arose 
as  to  whether  under  the  Act  of  April  21,  185d  (P.  L.  358),  providing 
that  "the  offices,  depots,  carhouses,  and  other  real  property  of  railway 
corporations  situate  in  said  city,  the  superstructure  of  the  road  ana 
water  stations  alone  excepted,  are  and  hereafter  shall  be  subject  to  tax- 
ation by  ordinances  for  city  purposes,"  a  power-house,  for  the  manu- 
facture of  electricity,  owned  and  used  by  a  traction  motor  oompaiqr 
engaged  in  the  operation  of  street  railways  should  be  placed  in  the  class 
of  property  taxable,  or  in  the  class  exempted.  The  court  held  that  a 
power-house  maintained  for  such  purposes  was  within  th'*  exemption 
specified  in  the  act.  In  this  connection  the  court  said:  "A  diatinetio!* 
had  been  made  by  this  court  between  the  class  of  property  that  was  a 
constituent  part  of  a  corporate  franchise,  and  essential  to  the  perform- 
ance of  its  duties  to  the  public,  and  that  which  was  only  advantageous 
and  convenient,  but  not  necessary  to  the  exercise  of  its  franchise.  The 
Act  of  1858  was  written  in  the  light  of  these  decisions,  and  it  followed 
them;  preserving  the  distinction  that  had  been  made,  but  drawing  the 
lines  more  closely  against  exemption.  Up  to  this  time  the  offices,  depots, 
carhouses,  the  superstructure  of  the  road,  and  water  stations  of  a  rail- 
road, had  all  been  exempt.  The  act  drew  the  line  at  a  different  place, 
and  exempted  only  the  last  two,  which  were  clearly  essentials,  and  formed 
part  of  the  road  itself.  The  act  does  not  make  an  arbitrary  selection  of 
property  to  be  taxed  and  property  to  be  exempted,  but  makes  a  classi- 
fication on  the  same  principle  as  that  which  had  been  established  by 
decision,  but  on  slightly  different  lines.  Under  this  classification,  the 
property  of  a  public  corporation  in  Philadelphia  that  is  essential  to  its 
franchise  is  exempt,  unless  named  in  the  act  as  subject  to  taxation,  or 
coming  within  the  same  class,  as  depots,  offices,  and  car  bams.  There 
can  be  no  doubt  as  to  the  class  to  which  the  power-house  of  an  electric 

1.  See  Nelson  r.  Oil  City  St.  Ry.  Co.,  ante,  p.  860. 
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motor  company  belongs.  As  a  meant  of  furnishing  motive  power,  it  is 
as  essential  to  the  company  as  is  a  water  station  to  a  railroad  company.. 
It  does  not  take  the  place  of  anything  before  taxable,  but  is  a  substitute 
for  that  which  was  before  expressly  exempted,  and  it  comes  within  the 
stringent  rule  of  necessity  established  by  the  Act  of  1858  in  exempting 
the  roadway  and  means  of  supplying  power." 
The  judgment  is  reversed,  with  a  procedendo. 
3.  IiTJUBT  TO  Pabsbnobb  Auohtutq  fbom  Runniitg-Boabd  on  Ofkn  Cab; 
Stepfhig  owf  Backwabds. —  In  the  case  of  Scanlon  v.  Philadelphia  Rapid 
Transit  Co.»  208  Pa.  St.  195,  57  Atl.  521,  it  appeared  that  the  plaintiff 
was  a  passenger  upon  an  open  car  of  the  defendant,  having  a  running- 
board  extending  along  the  side  by  means  of  which  the  passengers  stepped 
on  and  off.  She  informed  the  conductor  that  she  wished  to  get  off  at  a 
certain  street.  The  car  stopped  before  it  reached  the  street,  and  the 
plaintiff,  thinking  the  conductor  had  stopped  the  car  to  let  her  off,  stepped 
down  on  the  running-board,  and  attempted  to  step  off  backwards  from 
there  to  the  ground.  The  track  was  laid  at  that  point  near  the  side  of 
the  road,  which  sloped  considerably  toward  the  gutter.  She  found  the 
distance  too  great  for  her  to  touch  the  ground  comfortably  with  her  foot 
immediately  imder  the  nmning-board,  and,  whether  from  confusion  or 
inability  to  control  herself,  the  result  was  that  she  fell.  The  court  held 
that  the  defendant  was  entitled  to  binding  instructions  in  its  favor„ 
alleging  that  there  was  no  evidence  of  n^ligence,  and  even  if  there  was» 
the  plaintiff  was  guilty  of  contributory  negligence.  The  court,  in  dis« 
cussing  the  facts  in  the  case  and  the  law  relating  thereto,  used  the  fol« 
lowing  language:  "The  question  as  to  whether  or  not  the  evidence 
tends  to  prove  negligence  in  any  case  is  always  for  the  court.  Upon  it 
rests  the  responsibility  of  determining  whether,  under  all  the  evidence^ 
reasonably  viewed,  the  jury  may  properly  find  the  fact  of  negligence  to 
exist.  The  problem  may  be  difficult,  but  it  is  not  upon  that  accoimt  any 
less  the  duty  of  the  court  to  solve  it.  It  is  the  fimction  of  the  court  to 
determine  the  limits  within  which  the  evidence  must  cope  in  order  that 
the  conclusion  of  negligence  may  be  permissible.  Giving  to  the  plaintiff 
the  right  to  the  most  favorable  view  of  the  facts  that  may  reasonably  be 
taken  of  them,  the  court  should,  upon  proper  request  being  made,  de- 
clare, whether  or  not,  under  the  submitted  testimony,  the  conclusion  of 
negligence  can  be  reached  by  the  jury.  In  the  present  case  we  are  unable 
to  agree  with  the  view  taken  by  the  trial  judge.  Our  examination  of  the 
testimony  impels  us  to  the  conclusion  that  the  question  involved  was  one 
for  the  court,  and  not  for  the  jury.  The  car  was  running  upon  the 
public  highway,  over  which,  it  must  be  remembered,  the  defendant  com- 
pany has  no  control.  In  laying  its  tracks  it  must  conform  to  the  estab- 
lished grade.  It  can  neither  construct  nor  alter  any  of  the  places  at 
which  passengers  are  to  step  on  or  off  its  cars.  It  is  obliged  to  place  its 
tracks  and  run  its  cars  where  the  public  authorities  direct.  The  contour 
of  the  surface  of  the  street  and  the  sides  and  gutters  are  all  fixed  by  the 
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munioipal  authorities.  Paaeengers  leaving  the  cars  must  step  upon  the 
surface  of  the  street  in  the  condition  in  which  it  is  placed  by  the  city, 
which  fixes  and  maintains  the  grades.  Obviously,  the  rules  which  might 
well  and  reasonably  apply  to  steam  railroads  owning  their  own  right  of 
way,  and  having  complete  control  of  the  approaches  thereto,  caoDOl 
reasonably  be  applied  to  street  railways,  which  have  not  the  right  of 
eminent  domain,  and  are  only  allowed  the  use  of  the  public  highways  in 
common  with  other  vehicles.  It  may  be  that  in  this  case  the  condoetor 
misunderstood  the  signal  of  the  plaintiff,  and  stopped  the  car  socmer  thaa 
she  wished;  but,  if  so,  she  had  only  to  signify  that  fact,  and  retain  her 
seat,  and  be  carried  to  the  desired  spot.  She  was  under  no  eompulsioR, 
nor  did  she  receive  even  a  suggestion  from  the  conductor,  as  to  when 
she  should  get  off.  That  was  a  matter  solely  for  herself.  But  tiie 
stopping  of  the  car  had  nothing  whatever  to  do  with  the  cause  of  the 
accident.  That  resulted  entirely  from  the  manner  in  which  she  left  the 
car.  The  fact  that  the  street  sloped  off  at  the  side  upon  a  deeoendi^g 
grade  to  the  gutter  necessitated  a  very  long  step  for  any  passei^er  at- 
tempting to  get  off  in  that  vicinity.  But  this  fact  was  perfectly  obvious 
to  the  plaintiff,  if  she  used  her  eyes,  which  she  was  certainly  bound  to 
do.  She  was  leaving  the  car  in  broad  daylight,  and  she  was  apparently 
able-bodied,  and  in  the  full  possession  of  her  faculties,  and  there  was  no 
reason  for  the  conductor  to  interfere  with  her  desire  to  leave  the  car  at 
that  particular  time  and  place.  Had  she  been  misled  or  misdirected  by 
him  in  any  way,  or  had  darkness  prevailed,  so  that  she  could  not  see 
where  she  was  going,  the  case  would  have  been  stronger;  but  under  the 
circumstances,  whatever  difficulty  existed  in  stepping  from  the  running- 
board  to  the  ground  while  the  car  was  standing  still  was  open  and  ap- 
jwrent  to  her.  She  had  only  to  look  directly  to  the  ground  beneath  and 
in  front  of  her  when  she  stood  upon  the  running-board,  before  stepping 
from  it.  The  situation  was  entirely  open  to  her  view,  and,  if  she  had 
apprehended  any  danger  whatever  from  the  attempt  to  step  down  npon 
that  side,  and  felt  the  necessity  of  leaving  the  car  at  that  point,  it  wimld 
have  been  an  easy  matter  for  her  to  step  to  the  other  side  of  the  ear, 
and  request  the  conductor  to  remove  the  chain,  or  pass  out  underneath 
it.  Presumably  she  saw  exactly  where  she  was  to  step,  lliere  was  no 
occasion  for  her  to  take  the  step  unless  she  thought  it  perfectly  safe  for 
her  to  do  so.  No  confusion  prevailed.  The  occasion  called  for  no  haste. 
The  car  was  standing  perfectly  still,  and  so  remained  until  after  she  left 
it.  It  is  true  that  the  highest  courtesy  upon  the  part  of  the  conductor 
would  have  impelled  him  to  step  off  the  car  and  assist  a  lady  to  alight 
who  desired  to  leave  the  car  at  a  point  which  involved  the  taking  of  an 
unusually  long  step,  but  we  cannot  say  that  he  was  under  any  l^gal 
obligation  to  do  so.  We  know  of  no  rule  which  requires  the  conductor 
of  a  street  car  to  supervise  every  motion  of  a  passenger  stepping  from  a 
stationary  car  to  the  ground.  We  think  he  may  assume  that  under  sudi 
circumstances,  in  broad  daylight,  with  everything  open  to  view,  the  paa- 
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Benger,  eTtn  thou^  a  woman,  may  be  allowed  to  judge  for  herself  the 
dietance  the  can  safely  step.  The  court  which  tried  this  case  below  tried 
the  case  of  Bland  v.  Roxboroiigh,  etc.,  Ry.  Co.,  13  Pa.  Super.  Ct.  '^3,  in 
which  the  facts  were  very  much  like  those  now  under  consideration* 
although  making  more  strongly  against  the  defendant.  The  court  there 
directed  the  juiy  to  find  a  verdict  for  the  defendant,  and  the  judgment 
was  affirmed  in  an  opinion  by  the  Superior  Court.  The  ruling  in  that 
case  is,  in  its  principle,  controlling  of  the  present  one,  and  should  have 
been  followed." 


McCauley  v.  Rhode  Island  Go. 

(Bhode  Island  —  Supreme  Court.) 

Iif  JT7BT  TO  Passknobb  bt  Suddbn  STOPPiNa  or  Cab;  AixxoAnoN  or  Pboxt- 
MATB  Cause. —  An  allegation  in  the  plaintiff's  complaint  that  the  de- 
fendant by  careless,  n^ligent,  sudden,  and  unusual  stopping  of  the  car 
resulting  in  the  propulsion  of  a  fellow  passenger  violently  against  the 
plaintiff  to  her  injury,  is  a  sufficient  allegation  of  the  proximate  cause 
of  the  plaintiff's  injury.  It  is  not  necessary  for  her  to  set  out  the 
proximate  cause  of  the  stopping  of  the  car.  An  allegation  in  the  com- 
plaint that  one  of  the  passengers  riding  upon  said  car,  who  was  obliged 
to  stand  by  reason  of  the  seats  of  said  car  being  occupied,  was  neces* 
Murily,  by  reascm  of  said  carelessness  and  negligence,  thrown  against  the 
plaintiff  with  great  force  and  violence,  causing  the  plaintiff's  injury, 
sufficiently  negatives  that  such  throwing  of  the  passenger  was  the  result 
of  any  independent  or  intervening  action  of  his  own. 

Deicubbeb  to  plaintiiTs  declaration.     Decided  January  22,  1004.     Reported 

(R.  I.)  67  Atl.  376. 

Comstoch  &  G^ardner,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  Lejferts  8.  Hoifnum, 
for  defendant. 

Opinion  by  Dubois,  J. 

The  first  count  of  the  plaintiff's  declaration,  to  which  the  de- 
fendant has  demurred,  all^ee  ^^  that  the  plaintiff,  to  wit,  on  said 
16th  day  of  December,  A.  D.  1902,  at  the  special  instance  and 
request  of  the  said  defendant,  took  passage  at  a  point  on  Wey- 
boeset  street,  in  said  Providence,  on  one  of  the  defendant's  box 
65 
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cars^  BO  called,  running  in  the  direction  of  said  Wansknck,  and 
was  obliged,  bj  reason  of  the  seats  and  aisle  of  said  car  being 
occupied  by  passengers,  to  take  a  standing  position  in  the  aisle  of 
said  car,  near  its  door;  and  while  she  was  riding  as  a  passengeir  in 
said  car,  and  while  in  the  exercise  of  due  care,  and  as  said  car  was 
proceeding  in  a  northerly  direction  upon  and  along  !Nbrth  Main 
street,  a  public  highway  of  said  Providence,  and  was  ascending 
Constitution  Hill,  so  called,  under  the  care,  control,  and  manage- 
ment  of  the  defendant,  its  agents  and  servants,  on  the  day  and 
year  aforesaid,  said  defendant,  its  agents  and  servants,  carelessly 
and  negligently  pemutted  said  car  upon  which  said  plaintiff 
was  riding  as  a  passenger,  while  said  car  was  climbing  said  hill, 
to  come  to  a  sudden  and  unusual  stop,  so  that  one  of  the  passengers 
riding  upon  said  car,  who  was  obliged  to  stand  by  reason  of  the 
seats  of  said  car  being  occupied,  was  necessarily,  by  renson  of 
said  carelessness  and  negligence,  thrown  against  said  plaintiff 
with  great  force  and  violence,  whereby  the  plaintiff  was  greatly 
hurt,"  etc.  The  defendant  bases  its  demurrer  upon  the  two  fol- 
lowing grounds:  ^'(1)  That  it  does  not  appear  in  and  by  said 
first  count  what  was  the  proximate  cause  of  the  accident  wherry 
one  of  the  passengers  riding  on  said  car  was  thrown  violently 
against  the  plaintiff;  (2)  that  it  does  not  appear  in  and  by  said 
count  that  said  passenger  thrown  violently  against  the  plaintiff  as 
aforesaid  was  free  from  negligence/' 

It  is  necessary  for  the  plaintiff  to  set  out  aptly  in  her  declara- 
tion the  proximate  cause  of  her  injury;  and  this  she  has  done, 
by  alleging  the  careless,  negligent,  sudden,  and  unusual  stopping 
of  the  car  upon  the  hillside,  resulting  in  the  propulsion  of  a  fellow 
passenger  violently  against  her,  to  her  injury.  It  is  not  neces- 
sary for  her  to  set  out  the  proximate  cause  of  the  stopping  of  the 
car  more  fully  than  she  has  done.  It  does  appear  from  the  said 
first  count  of  the  declaration  that  a  passenger  was  necessarily 
thrown,  by  the  carelessness  and  negligence  of  the  def^idant,  iti 
agents  and  servants,  against  the  plaintiff.  A  fair  construction 
of  the  allegation  is  that  sudi  throwing  was  the  inevitable  result  of 
the  defendant's  conduct  or  misconduct,  and  sufficiently  negatives 
any  inference  that  such  throwing  of  the  passenger  was  the  result 
of  any  independent  or  intervening  action  of  his  own.  Even 
though  it  should  be  claimed  that  the  throwing  of  such  passenger 
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against  the  plaintiff  was  a  concurring  cause  of  her  injury^  such 
question  cannot  be  determined  on  demurrer  for  we  have  hereto- 
fore held  that  the  question  of  concurring  causes  is  a  question  for 
the  juiy^  under  proper  instructions^  unless  it  clearly  appears  from 
the  declaration  that  the  proximate  cause  of  the  injury  was  the 
plaintiff's  carelessness.  Yeaw  v.  Williams,  15  B.  I.  20,  23  Atl. 
38 ;  Willis  v.  Providence  Telegram  Co.,  20  R  I.  286,  88  AtL  947. 
"While  it  is  true  that  the  causal  connection  between  negligence  and 
damage  must  continue  unbroken,  in  order  for  the  plaintiff  to  re- 
cover, and  that  such  causal  connection  may  be  broken  by  the 
interposition  of  independent  responsible  human  action  —  Ma- 
hogany V.  Ward,  16  R  I.  479,  17  Atl.  860,  27  Am.  St.  Bep.  763 
—  there  is  nothing  in  the  declaration  at  all  suggestive  of  such 
state  of  facts.  On  the  contrary,  it  appears  that  all  the  occupants 
of  the  car  must  have  been  affected,  in  different  degrees,  according 
to  their  respective  positions  and  surroundings,  by  the  sudden  cessa- 
tion of  its  progress ;  and,  nothing  appearing  to  the  contrary,  we 
may  assume  that  they  were  average  specimens  of  ordinarily  sane 
humanity,  conducting  themselves  with  a  reasonable  degree  of  pro> 
priety. 

Demurrer  overruled,  and  case  remanded  to  the  Common  Pleas 
Division  for  further  proceedings. 


South  Bound  Railroad  Co.  v.  Burton. 

(South  Carolina  —  Supreme  Court.) 

1.  Uss  or  Cttt  Stbeets  bt  Stbeet  Railwat;  Rights  or  Abuttino  Owncb. — 
Kotwithetanding  a  statute  under  which  a  city  was  created,  providing 
that  the  lands  devoted  to  street  purposes  shall  be  held  by  the  city  for 
the  use  of  the  State,  and  an  ordinance  adopted  by  the  city  council  au- 
thorizing the  use  of  such  streets  by  a  street  railway  company,  under 
authority  of  a  legislative  act,  abutting  owners  are  entitled  to  compen- 
sation for  the  depreciation  in  the  value  of  their  property  by  a  use  of 
such  streets  for  street  railway  purposes.^ 

1.  As  to  rights  of  abutting  owners  where  city  streets  are  used  for  street 
tmilway  purposes,  see  note,  1  St.  Ry.  Rep.  311.  As  to  the  determination  of 
damages  to  abutting  owners  for  the  taking  of  streets  by  street  railway  com* 
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2.  Absbssment  or  Damaobs. —  Abutting  owners  are  only  entiUed  to  drnmrngm 
for  the  substantial  depreciation  of  the  value  of  their  abutting  lots.  The 
measure  of  the  assessment  is  the  decline  in  the  value  of  the  property 
consequent  upon  the  use  of  the  street  by  the  railroad. 

Apfbal  by  plaintiff  from  decrees  for  the  defendants.    Decided  Norember  28, 
1903.    Reported  67  S.  C.  515,  46  S.  E.  340. 

Eight  separate  actions  were  brought  by  the  plaintiff  against  Eliia  Bnrtoa, 
Maria  L.  Taylor,  Mary  E.  Higbee,  Margaret  Day,  Emma  L.  Pierce,  John  N. 
Finley,  Aaron  Qreer,  and  Martha  Holmes. 

Wm.  H.  Lyles  and  D.  W.  Robinson,  for  appellant 

Melton  &  Beher  and  P.  H.  Nelson,  for  respondents  Taylor, 
Higbee,  Day,  Pierce,  Fmley,  and  Greer. 

R.  W.  Shand,  for  respondent  Burton. 

J.  T.  Seibels,  for  respondent  Holmes. 

Opinion  by  Woods,  J. 

The  South  Bound  Railway  Company  brought  these  separate 
actions  against  the  several  defendants  to  enjoin  th^n  frcMn  prose- 
cuting statutory  proceedings  instituted  to  obtain  c<Hnpensation  for 
depreciation  of  their  property  in  the  city  of  Columbia,  resulting 
from  the  construction  and  operation  of  the  plaintiff's  railroad 
through  Lincoln  street.  All  of  the  lots  abut  on  Lincoln  street,  ex- 
cept lot  "No.  2  of  the  defendants,  Elixa  Burton  and  her  ootenants, 
which  is  contiguous  to  their  lot  No.  1  on  that  street  The  circuit 
judge,  upon  trial  of  the  case,  dissolved  the  temporary  injunctions, 
holding  that  all  the  defendants  were  entitled  to  have  their  dam- 
ages assessed  under  the  condemnation  statuta  The  Act  of  1786 
(4  Stats,  at  Large,  p.  761),  under  which  the  city  of  Columbia  was 

panies,  see  note,  1  St.  Ry.  Rep.  714.  As  to  the  right  of  a  itreet  imflway 
company  to  condemn  the  fee  of  abutting  owners  in  atreets,  see  Schenectady 
Ry.  Co.  f?.  Peck,  2  St.  Ry.  Rep.  806,  88  App.  Div.  (N.  Y.)  201,  84  N.  Y. 
Supp.  759.  As  to  the  right  of  lessees  of  abutting  owners  to  recover  damages, 
see  Child  t?.  N.  Y.  Elev.  R.  Co.,  2  St.  Ry.  Rep.  806,  89  App.  Div.  (N.  Y.) 
598,  85  N.  Y.  Supp.  604.  As  to  rights  of  abutting  owners  where  fee  of  street 
is  owned  by  them,  see  Paige  v,  Schenectady  Ry.  Co.,  2  St.  Ry.  Rep.  768,  17S 
N.  Y.  102.  70  N.  E.  218. 
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founded,  provided  that  the  land  acquired  by  the  conmussionere  for 
that  purpose  should  be  held  by  them  "  for  the  use  of  this  State," 
but  it  directs  them  to  lay  off  lots  and  streets  of  prescribed  dimen- 
sions. In  1871  the  Legislature  empowered  the  city  council  to 
"  lay  out  new  streets,  close  up,  widen  or  otherwise  alter  those  now 
in  use,''  subject  to  the  constitutional  prohibition  against  taking  pri- 
Tate  property  without  compensation,  and  the  statutory  provisions 
as  to  the  method  of  acquiring  property  for  street  purposes  and 
assessing  damages.  Under  this  authority  the  city  council,  on 
September  26,  1899,  authorized  the  South  Bound  Bailroad  Com- 
pany to  build  its  road  through  Lincoln  street 

The  appellant  takes  the  position  that  the  State,  under  the  Act 
of  1786,  remains  the  absolute  owner  of  all  streets  of  the  city, 
that  abutting  owners  can  acquire  no  rights  therein  against  it,  and, 
since  it  enjoins  the  city  council  to  close  up  or  alter  ^e  streets,  the 
authorization  by  the  council  to  use  Lincoln  street  was  equivalent 
to  direct  authority  to  the  railroad  from  the  State.  We  incline  to 
think  the  appellant's  view  is  correct,  that  the  rights  acquired  by 
the  State  in  the  lands  upon  which  the  city  of  Columbia  was  laid 
off  are  similar  to  those  of  the  United  States  in  the  lands  upon 
which  the  national  capital  is  built.  In  both  instances  the  streets 
were  laid  off  under  public  authority,  and  commissioners  directed 
to  sell  lots  with  reference  to  those  streets ;  and  under  such  circum- 
stances the  public  faith  is  pledged  not  to  destroy  or  materially 
interfere  with  the  street  privilege,  which  it  created  as  an  induce- 
ment to  purchasers.  This  principle  was  not  involved  in  Van  Ness 
T.  MayoTj  4  Pet.  232,  7  L.  Ed.  842,  or  Potomac  Steamboat  Co. 
V.  Upper  Potomac  Steamboat  Co.,  109  U.  S.  672,  3  Sup.  Ct.  445, 
27  L.  Ed.  1070,  relied  on  by  appellant.  Conveyance  to  the  pur- 
chaser of  lots  abutting  on  a  street  carries  with  it  the  property 
rights  to  the  reasonable  use  of  the  street,  of  which  he  cannot  be 
deprived  for  even  a  public  purpose  without  compensation.  Hot 
Springs  R.  Co.  v.  Williamson,  84  L.  Ed.  355,  note;  Railroad 
Co.  V.  Applegafe  (Ky.),  33  Am.  Dec.  497;  Haynes  v.  Thomas, 
7  Ind.  43 ;  Lewis  Eminent  Domain,  §  114.  But  whatever  may 
be  the  rights  of  the  State  in  this  regard,  it  is  clear  that  the  Legis- 
lature did  not  by  the  Act  of  1871  intend  to  confer  on  the  city 
council  the  absolute  power  over  the  streets  which  appellant  attrib- 
utes to  the  State.     Fair  interpretation  of  the  act  leads  to  the  con- 
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elusion  that  It  only  gives  such  control  of  streets  as  is  usually 
exercised  by  such  officers,  which  is  subject  to  the  constitutional 
burden  of  making  compensation  for  the  taking  of  private  property. 
It  may  be  true  that,  where  the  State  by  charter  authorizes  the 
construction  of  a  railroad  on  a  definite  line,  the  right  is  implied  to 
enter  and  cross  the  land  of  the  State  on  that  line ;  but  this  impli- 
cation does  not  extend  to  the  destruction  or  impairment  of  private 
property  rights  which  others  have  acquired  with  respect  to  svtcb 
land  in  consequence  of  an  antecedent  contract  with  the  State.  It 
is  manifest,  therefore,  the  respondents  having  acquired  property 
rights  in  Lincoln  street  by  reason  of  the  State's  sale  of  the  abut- 
ting lots  to  their  grantors,  with  an  implied  contract  that  the  pur^ 
chasers  should  have  the  usual  benefits  and  privileges  of  abutting 
owners,  the  State  oould  not,  though  the  owner  of  the  street,  au- 
thorize the  taking  away  of  such  benefits  and  privil^es  without 
compensation. 

The  vital  question,  therefore,  is  whether  the  construction  of  a 
railroad  through  Lincoln  street  is  such  curtailment  of  the  usual 
street  privileges  as  entitle?  an  owner  of  abutting  lots  to  compensa- 
tion for  the  depreciation  in  value  of  his  property  arising  from  the 
railroad  use.  It  is  insisted  such  depreciation  does  nqt  amount  to 
taking  property,  but  only  damaghig  it,  and  hence  cannot  form  the 
basis  of  a  proceeding  under  our  Constitution  and  statute,  whicb 
only  provide  compensation  for  "  taking.'^  It  is  not  to  be  doubted, 
as  said  in  Transportation  Co.  v.  Chicago,  99  U.  S.  635,  25  L.  Ed. 
336,  "  The  State,  and  the  city  council  as  its  agents,  had  full  power 
over  the  highways  of  the  city  to  improve  Ihem  for  the  usee  for 
which  they  were  made  highways."  Thosd  who  purchase  city  lots, 
in  the  absence  of  statutory  protection,  take  them  subject  to  the 
exercise  of  the  distjretion  of  the  city  authorities  to  improve  the 
streets  for  the  uses  for  which  they  were  made  highways.  It  is 
true,  in  Oarraux  v.  Oreenville,  53  S.  O.  577,  31  S.  E.  597,  the 
court  said :  "  The  great  weight  of  authority  is  to  the  effect  that  a 
change  in  the  grade  of  a  street  which  diminishes  the  value  of  the 
adjacent  property  is  not  a  taking  of  property,  within  the  c<mstitu- 
tional  provision  above  quoted."  Similar  expressions  are  used  in 
Water  Co.  v.  Oreenville,  53  S.  C.  89,  30  S.  E.  699.  These  are 
correct  statements  of  the  law  applicable  to  those  cases,  both  of  iwhidi 
involved  claims  for  damages  arising  from  a  change  of  grade  made 
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in  improying  a  street;  for  the  claimants  there  held  their  property 
subject  to  the  right  of  the  city  council  to  improve  the  street  by 
changing  the  grade,  and  hence  such  alteration  could  not  involve 
the  taking  of  a  property  right,  for  none  existed  as  against,  the 
discretion  of  the  council  to  change  and  improve  the  street.  2 
Dill.  Mun,  Corp.,  §  990.  The  depreciation  of  value  pro- 
duced by  building  an  ordinary  railroad  through  a  street  pre* 
sents  a  very  different  question.  The  operation  of  a  railroad  run- 
ning to  distant  points  is  not  a  street  purpose.  It  is  not  ordinarily 
used  to  transport  either  freight  or  pas&engers  from  one  part  of  a 
city  to  another,  and  has  no  direct  connection  with  a  city's  internal 
traffic  or  travel,  which  are  the  distinctive  uses  of  its  streets.  Hence 
the  building  and  operation  of  a  railroad  through  a  street  cannot 
be  regarded  such  a  street  use  as  to  require  the  abutting  landowner 
to  submit  to  th^  total  or  partial  obstruction  of  the  value  of  his 
property  without  compensation.  Causing  such  depreciation  is 
clearly  destroying  or  taking  property.  Property  is  not  only 
ownership  of  particular  lands  or  chattels,  but  it  embraces  the  value 
they  have  by  reason  of  their  legal  relations  to  all  other  things. 
All  rights  in  a  street  which  the  residents  of  a  city  have  in  common 
are  administered,  under  legislative  authority,  by  the  city  council 
as  trustees  for  all  its  citizens,  and  hence  the  council's  consent  to 
the  use  of  the  street  by  the  railroad  company  is  binding  on  the 
city  at  large  (Cherry  v.  Bocle  Hill,  48  S.  C.  560,  26  S.  E.  798) ; 
but  an  abutting  landowner  has  a  special  property  in  the  benefits 
derived  from  the  street  on  which  his  land  is  situated,  by  reason 
of  its  relation  to  the  street,  which  differs  in  kind  and  degree  from 
the  interest  of  the  municipal  public,  and  the  destruction  or  any 
impairment  of  these  benefits  for  other  than  street  purposes,  which 
materially  lessen  its  value,  is  taking  private  property.  This  view 
seems  clearly  corrept  in  principle,  and  we  think  it  is  supported 
by  the  great  weight  of  authority  even  in  those  States  where,  as  in 
this  State,  the  constitutional  and  statute  law  do  not  provide  for 
compensation  for  damage  to  property  when  taken  for  a  public 
purpose.  WilJdns  v.  Oaffney,  64  S.  C.  199,  32  S.  E.  299 ;  Ahen- 
droth  V.  Railroad  Co.  (N.  Y.),  25  N.  E.  496,  11  L.  R.  A.  634, 
19  Am.  St.  Rep.  461 ;  Story  v.  Railroad  Co.,  90  N"*  Y.  122,  43 
Am.  Rep.  146;  White  v.  Railroad  Co.  (N.  C),  18  S.  E.  830, 
22  L.  R.  A.  627,  37  Am.  St  Rep.  639 ;  Railroad  Co.  v.  Steiner, 
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44  Ga.  546 ;  Elliott  Boads  and  Streets^  528 ;  1  Lewis  EminezLt 
Domain,  240.  As  was  intimated  in  Ross  v.  Railway  Co.,  33  S.  C. 
483, 12  S.  E.  101,  and  Leitzsey  v.  Water  Power  Co.,  47  S.  C.  464, 
26  S.  E.  744,  34  L.  B.  A.  216,  it  would  be  a  very  narrow  and 
technical  construction  not  to  hold  that  the  term  "lands,''  used 
in  the  condemnation  statute^  embraces  "  all  ri^ts  and  easementB 
growing  thereout"  The  case  of  McLauchlin  v.  Railway  Co.,  5 
Rich.  Law,  696,  was  decided  under  constitutional  and  statute  law 
Essentially  different  from  those  now  in  force;  but  even  if  this 
was  not  the  case,  we  should  be  forced  to  overrule  it  on  this  point 
on  principle  as  well  as  under  the  authorities  above  cited. 

The  great  majority  of  the  older  authorities  sustain  appellant's 
view  that  the  doctrine  above  stated  applies  only  where  the  owner 
of  the  abutting  property  also  owns  the  fee  in  the  street,  but  not 
where  he  has  only  an  easement,  the  fee  being  in  the  State  or 
the  city.  A  careful  collation  of  the  cases  supporting  this  posi- 
tion is  found  in  2  Dill.  Mun.  Corp.,  §  702,  note.  But  this 
doctrine  is  not  completely  overturned.  2  DilL  Mun.  Oorp., 
§§  704,  723c;  Story  v.  Railroad  Co.,  supra;  Lahr  v.  Railroad 
Co.,  104  N.  Y.  268',  10  N.  E.  528 ;  White  v.  Railroad  Co.,  supra; 
Theobold  v.  Railway  Co.  (Miss.),  6  So.  230,  4  L.  R  A.  735, 
14  Am.  St.  Bep.  564;  McQuaid  v.  Railway  Co.  (Oreg.),  22  Pac 
899;  Kaufman  v.  Railroad  Co.  (Wash.),  40  Pac  137;  Adams 
V.  Railroad  Co.  (Minn.),  39  K  W.  629,  1  L.  B.  A.  493,  12 
Am.  St  Bep.  644.  It  is  difficult  to  imagine  a  right  more  empty 
and  theoretical  than  private  ownership  of  the  fee  in  the  street  of 
an  established  city.  The  possibility  of  regaining  possession  of 
the  property  by  abandonment  of  the  street  is  so  remote  that  it  may 
ordinarily  be  regarded  a  negligible  factor.  The  adjac^it  owner 
has  no  present  beneficial  use  differing  in  the  slightest  degree  from 
that  which  is  acquired  by  a  purchaser,  for  himself  and  his  assigms, 
who  buys  a  lot  abutting  on  a  street  laid  out  by  the  State  or  the 
city  on  its  own  land.  In  the  one  case  in  his  dedication  he  re- 
tains, and  in  the  other,  by  the  State's  or  the  city's  dedication, 
he  acquires,  certain  street  privil^es  which  constitute  property. 

But  it  is  not  the  mere  laying  of  a  railroad  track  and  the  opera- 
tion of  a  railroad  in  a  street  that  would  entitle  abutting  land- 
owners to  compensation,  when,  as  in  these  cases,  they  have  not  the 
fee  in  the  street,  and  have,  therefore,  not  even  a  technical  interest 


Digitized  by  VjOOQ IC 


South  Bound  Kailboad  Co.  v.  Bubton.  873 

in  it  beyond  the  right  to  use  it  for  street  purposes.     Hence  it  is 
onlj  the  substantial  depreciation  of  the  value  of  the  abutting  lots 
that  oan  be  assessed  in  their  favor,  and  the  measure  of  the  assess- 
ment is  the  decline  in  the  value  of  the  property  consequent  upon 
the  use  of  the  street  by  the  railroad.     The  difference  in  value 
should  be  substantial,  and  not  fanciful  or  conjectural,  for  the 
advance  of  society  imports  increased  friction  among  its  members ; 
and,  if  the  law  sanctioned  the  holding  up  for  compensation  of 
public  and  private  enterprises  on  account  of  mere  inconvenience 
or  annoyance,  it  would  impede  rattier  than  promote  the  public 
welfare.     We  shall  not  attempt  to  add  anything  to  the  very  clear 
statement  of  the  law  on  this  subject  made  by  Mr.  Justice  Jones 
in  Allen  v.  Undon  Oil  Co.,  59  S.  C.  578,  38  S.  E.  274.     It  is 
there  held  that  there  must  be  some  substantial  physical  injury 
to  the  real  estate,  not  merely  discomfort,  inconvenience,  or  bodily 
injury  to  the  person  of  the  owner.     The  jarring  of  the  building, 
noise,  smoke,  vapors,  loss  of  light  and  air,  increased  risk  of  fire 
froiA  sparks,  material  interference  with  ingress  and  egress,  set 
forth  in  eadi  of  the  answers,  are  all  items  which  may  enter  into 
the  estimate,  but  only  so  far  as  they  depreciate  the  value  of  the 
lots.     Bowen  v.  Railroad  Co.,  17  S.  C.  679 ;  Board  of  Trade  v. 
Darst,  85  Am.  St.  Hep.  309,  note;  Egerer  v.  Railroad  Co.  (NL 
Y.),  14  L.  R.  A.  381,  note;  Case  v.  Minot  (Mass.),  22  L.  R  A. 
543,  note.     The  loss  of  light  and  air  cannot  be  excluded  from 
consideration,  as  appellant  contends,  under  the  authority  of  Bailey 
V.  Orcy,  53  S.  C.  515,  31  S.  E.  354,  and  Najner  v.  BullwirJele,  6 
Bich.  801,  for  these  cases  only  hold  that  the  right  to  light  and  air 
cannot  be  acquired  by  prescription,  and  do  not  touch  this  question. 
The  case  of  Manson  v.  Railroad  Co.,  64  S.  C.  121,  41  S.  E.  832, 
does  not  apply,  because  in  that  case  the  court  held  those  claiming 
damages  had  no  legal  interest  in  Sydney  Park,  near  which  their 
lands  were  situated,  differing  in  kind  from  that  of  other  residents 
of  the  city  of  Columbia. 

We  proceed  to  the  consideration  of  the  several  cases,  in  view  of 
the  legal  conclusion  above  stated.  The  jury  determines  the  amount 
of  the  assessment;  the  court  can  only  fix  the  principles  on  which 
it  should  be  made.  If  the  foregoing  statement  of  the  law  is  cor- 
rect, it  will  not  be  denied  that  the  injunction  in  the  case  of  Martha 
Holmes  must  be  dissolved.     Maria  L.  Taylor,  Eliza  Burton  and 
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her  cotenantS;  Mary  E.  Higbee,  John  N.  Vinley,  and  AaxtHi 
Greer  have  comer  lots,  and  hence  have  access  from  another  streeL 
This  fact  may  lessen  the  depreciation^  but  it  does  not  destroy  their 
right  to  have  the  loss  of  value  assessed. 

It  is  alleged  that  Emma  L.  Pierce,  Margaret  Day,  John  If. 
Finley,  Mary  E.  Eigbee,  and  Eliza  Burton  and  her  ootenanta 
have  encroached  on  Lincoln  street,  and  it  is  contended  that,  in  so 
far  as  the  injury  to  the  lots  of  these  parties  arises  from,  or  is  in- 
creased by,  such  encroachment,  they  can  make  no  clainii  against 
the  railroad  company.     The  appellant  has  attacked  with  great 
force  the  conclusion  reached  by  the  court  in  Crocker  v.  CoUins, 
37  S.  C.  334,  15  S.  K  953,  34  Am.  Rep.  752:  "  We  think,  there- 
fore, that  mere  adverse  possession,  for  the  statutory  period,  of  a 
street  or  alley  in  a  town,  which  is  a  public  highway,  cannot  confer 
a  title.     But  where  such  possession  is  accompanied  with  other  oip- 
cumstances  which  would  render  it  inequitable  that  the  public 
should  assert  its  rights  to  regain  possession,  th^i,  upon  the  prin- 
ciple of  estoppel,  a  party  may  be  protected  against  the  asserticm 
of  right  by  the  public,  in  order  to  prevent  manifest  wrong  and 
injustice.     For  example,  when  a  party,  under  an  honest  convic- 
tion of  right,  has  taken  possession  of  a  portion  of  one  of  ihe  streets 
or  alleys  of  a  town,  and  expended  his  money  in  erecting  buildings 
thereon,  without  interference  on  the  part  of  the  public,  these,  or 
perhaps  other  circumstances  connected  with  adverse  possession  for 
the  statutory  period,  may  afford  good  ground  for  estoppeL^'    This 
doctrine  has  been  repudiated  by  courts  of  high  authority,  but  it  has 
much  to  commend  it     Certainly  the  argument  against  it  is  not 
sufficiently  strong  to  warrant  the  court  in  overruling  the  case.     We 
think  there  is  sufficient  evidence  to  sustain  the  conclusion  of  the 
circuit  judge  that  these  cases  fell  within  the  rule  stated  in  that 
ca£9.      Lot  "No.  2,  of  Eliza  Burton  and  her  cotenants,  does  not 
abut  on  Lincoln  street,  and  they  have  not,  by  virtue  of  such 
ownership,  any  property  rights  in  its  street  privil^es  differing 
from  those  of  the  general  public.     For  this  reason,  the  injuncticm 
in  their  case  must  be  made  permanent  as  to  this  lot.     Cherry  v. 
Rock  Hill,  supra ;  Manson  v.  Railroad  Co.,  supra;  Aldrich  v.  Rail- 
road Co.  (Ill),  63  K  E.  156,  57  L.  R.  A.  237. 

With  the  modification  indicated  above,  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 
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'KnoxviUe  Traction  Co.  v.  Mullins. 
(Tennessee  —  Supreme  Court.) 

1.    HOB8B  FUOHTENED  BT  NSQUBKNT  QPEBATION  OF  STREET  CAB.1 —  The  plftill* 

tiff's  horse,  upon  which  he  was  riding,  became  frightened  upon  hearing 
the  approach  of  a  car  upon  the  tracks  of  the  defendant  and  threw  the 
plaintiff,  causing  the  injury  complained  of.  There  was  evidence  to  the 
effect  that  the  motorman  in  the  exercise  of  due  diligence  could  have  seen 
that  the  plaintiff  was  in  danger  because  of  the  fright  of  his  horse,  but 
that  he  permitted  his  car  to  approach  at  a  rapid  rate  of  speed,  con* 
tinuallj  sounding  his  gong,  until  the  car  passed  the  place  where  the 
accident  occurred.  Under  the  facts  it  was  held  that  a  verdict  for  the 
plaintiff  should  be  sustained.  The  rule  was  applied  that  where  it  reason- 
ably  appears  to  the  motorman  in  charge  of  a  street  car  that  a  horse  ia 
so  frightened  as  to  be  unmanageable,  or  is  otherwise  placing  the  person 
in  charge  of  the  horse  in  imminent  danger,  it  is  the  motorman's  duty  to 
stop  sounding  his  gong  and  also  to  stop  the  movement  of  the  car,  and 
thus  prevent,  if  it  may  be,  a  threatened  injury.  For  a  failure  to  exer- 
else  such  precaution  the  street  railway  company  is  liable  for  the  resulting 
injuries. 
2.  Question  of  Nbgugenoe  of  Rideb  fob  the  Juby. —  Whether  it  was 
prudent  or  imprudent  for  the  plaintiff,  riding  a  young  and  nervous  horse, 
to  continue  upon  the  street  where  cars  were  continually  passing  was  a 
question  which  under  the  facts  of  the  case  should  be  settled  by  the  jury 
under  proper  instructions.  # 

Appbai*  by  defendant  from  judgment  for  plaintiff.    Decided  October  24,  1003. 
Reported  (Tenn.)  76  S.  W.  890. 

Webb,  McClung  &  Baker,  for  appellant 

Shields  &  Mountcastle  and  Sansom  &  Welcker,  for  appellee. 

Opinion  by  Beabd,  O.  J. 

The  defendant  in  error  sued  to  recover  from  plaintiff  in  error 
damages  sustained  by  him  from  its  alleged  negligence  in  so  oper- 
ating one  of  its  cars  as  to  frighten  the  horse  which  he  was  riding 
80  as  to  cause  it  to  throw  and  seriously  injure  him.  The  record 
shows  that  he  was  coming  into  the  city  of  Knoxville  on  Broad 

1.  As  to  liability  of  street  railway  company  for  injuries  caused  by  horses 
frightened  by  the  negligent  operation  of  street  cars,  see  note  to  Lincoln  Trac- 
tion Co.  V.  Moore,  ante,  p.  642. 
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street^  and  that  as  he  entered  the  street  the  car  passed  him,  going 
north  to  its  terminus.  His  horse  indicated  some  degree  of  frigjit 
or  nervousness  at  the  approach  of  the  car,  but  at  the  moment  of  its 
passage  a  covered  wagon  intervened  between  it  and  the  car,  and 
he  (defendant  in  error)  had  no  difficulty  in  controlling  it.  Aftet 
reaching  the  terminus,  the  car  returned,  going  south  on  Broad 
street,  and  in  the  same  direction  with  the  defendant  in  error. 
The  horse,  evidently  nervous,  on  hearing  the  approaching  car, 
turned  its  head,  and,  discovering  it,  b^an  immediately  to  rear  and 
plunge.  At  that  moment  the  car  was  descending  a  sli^t  grade. 
There  is  material  evidence  to  show  that  the  motorman  saw,  or 
could  have  seen  if  he  had  been  exercising  due  dilig^ice,  when 
distant  from  the  defendant  in  error  from  80  to  100  yards,  that 
the  horse  was  much  frightened,  and  was  putting  its  rider  in 
imminent  peril ;  and  that  he  permitted  his  car  to  approach  at  a 
rapid  rate  of  speed,  all  the  while  sounding  his  gong,  until  the  car 
passed  the  place  where  the  accident  occurred. 

Upon  this  state  of  facts  we  think  the  verdict  of  the  jury  is  sus- 
tained, and  the  circuit  judge  cannot  be  put  in  error  for  dedininf 
to  grant  to  the  defendant  below  a  new  trial. 

While  it  is  true  that  street  railroads  are  not  liable  "  for  ac- 
cidents arising  from  fright  to  horses  caused  by  the  usual  ope^ 
ation  of  its  cars  if  its  employees  are  free  from  n^ligence,  yet  ii 
one  in  charge  of  a  car  sees  that  a  horse  is  frightened,  and  injvij 
is  imminent,  it  is  his  duty  to  refrain  from  sounding  his  gong  or 
to  stop  the  car.  To  continue  to  sound  it  under  such  circumstanoea 
would  be  such  legal  misconduct  as  would  render  the  company  liable 
for  resulting  injury."  Wellis  Street  Surface  Railroads,  p.  329. 
It  is  not  to  be  understood  from  this  that  the  employee  in  charge  of 
the  moving  car  on  a  public  thoroughfare  is  obliged,  at  the  peril  of 
subjecting  his  employer  to  a  recovery  for  damages,  to  stop  the 
usual  methods  employed  in  running  street  cars  every  time  he  sees 
a  frightened  horse  in  the  street.  But  we  think  the  safety  of  those 
who  ride  or  drive  horses  along  these  highways  requires  an  en- 
forcement of  the  rule  that,  where  it  reasonably  appears  a  horse  is 
80  frightened  as  that  it  is  unmanageable,  or  is  otherwise  placing 
the  one  in  charge  or  others  in  imminent  danger,  the  motorman 
should  stop  sounding  his  gong  or  bell,  and  also  stop  the  move- 
ment of  his  car,  and  thus  prevent,  if  it  may  be,  a  threatened  in- 
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jury.  To  continue  to  run  his  car  at  a  rapid  rate  upon  the  fright- 
ened animal,  and  to  ring  his  gong  or  bell,  are  acts  of  wantonness, 
which  should  make  the  master  liable  for  the  injuries  that  result 
therefrom.  Philadelphia  Tract  Co.  v.  Lightcap,  61  Fed.  762,  10 
C.  O.  A.  46 ;  Benjamin  v.  Holyoke  R.  Co.,  160  Mass.  3,  35  K  E. 
96,  39  Am.  St.  Eep.  446;  Ellis  v.  Lynn  &  B.  R.  Co.,  160  Mass. 
341,  35  K  E.  1127. 

In  his  instructions  to  the  jury  the  circuit  judge  clearly  an- 
no:unced  the  rules  of  law  affecting  the  rights  and  liabilities  of  the 
respective  parties,  and  especially  said  to  the  jury  that  the  plaintiff 
could  not  recover  unless  he,  at  the  time  of  tiie  injury,  was  in  the 
exercise  of  due  care.  As  an  additional  safeguard  to  the  plaintiff 
in  error,  he  granted  a  number  of  requests  that  were  submitted  by 
its  counseL     These  requests  were  as  follows: 

First.  "The  right  of  a  company  to  construct  and  operate  its  road  along 
the  streets  carries  with  it  the  right  to  do  whatever  is  necessary  to  the  suc- 
cessful operation  of  the  road,  so  that  the  company  is  not  liable  for  injuries 
caused  l^  horses  becoming  frightened,  unless  it  can  be  shown  that  the  fright 
was  caused  by  some  unusual  sight  or  sound,  and  that  this  unusual  sight  or 
sound  was  caused  by  the  company's  n^ligence."  Second.  *'A  man  riding  a 
horse  along  a  street  upon  which  a  street  car  runs  is  presumed  to  be  able  to 
manage  and  control  it,  and  the  mere  fact  that  the  horse,  when  at  such 
distance  from  the  track  as  to  avoid  a  collision,  becomes  frightened,  places  the 
eon^MUll7  under  no  duty  to  him  until  it  is  evident  that  the  rider  has  lost 
eonUol  of  and  cannot  manage  his  horse."  Third.  "  The  motorman  of  a  car  is 
not,  as  a  matter  of  law,  bound  to  check  or  stop  his  car  merely  because  the 
horse  becomes  frightened  at  the  appearance  and  noise  of  the  cars;  and  the 
eompany  would  not  be  liable  for  its  failure  to  cheek  or  stop  it  unless  the 
eivoumstances  were  such  as  to  shew  to  the  motorman  that  an  accident  would 
be  unavoidable  unless  he  did  check  or  stop  his  ear.** 

We  think  that,  if  there  had  been  anything  lacking  in  the  orig- 
inal charge,  it  was  supplied  by  these  requests,  and  that  in  giving 
them  the  trial  judge  went  to  the  extreme  limit  in  laying  down  rules 
for  the  protection  of  the  plaintiff  in  error.  But  it  is  insisted  that 
he  was  in  error  in  declining  to  give  the  fourth  and  seventh  of  the 
special  requests  submitted  to  him.    The  fourth  is  in  these  words : 

"If  you  shall  find  that  when  this  horse  became  frightened  the  motorman 
checked  the  speed  of  the  car,  and  ran  up  making  no  more  noise  than  usual 
or  necessary,  and  that  after  the  front  of  the  car  came  up  even  with,  or  passed, 
the  horse,  which  was  at  a  safe  distance  from  the  track,  it  became  unmanage- 
sble,  and  threw  and  hurt  the  rider,  then  the  company  would  not  be  liable." 


Digitized  by  VjOOQ IC 


878  Street  Railway  Sepobts.  [Vol^J 

We  think  there  was  no  error  in  declining  to  give  this  reqaest 
The  effect  of  this  request,  if  given,  would  have  been  to  say  to  the 
jury  that,  though  the  horse  was  frightened,  yet  the  traction  com- 
pany would  be  excused  from  liability  if  tiie  motorman  ehedced 
the  speed  of  his  car,  and  continued  to  run  with  only  the  usual  and 
necessary  noise,  when  under  the  law  it  was  the  part  ef  due  care 
and  caution,  when  the  horse  became  frightened,  if  neoesaaiy  to 
calm  and  save  the  rider,  to  entirely  stop  the  car,  without  regard  to 
the  point  which  the  car  had  reached  at  the  time.  The  seventh  re- 
quest, which  was  declined,  is  as  follows :  ^^  If  you  shall  find  from 
the  evidence  that  Don  MuUins  was  riding  a  young  and  skittish 
horse,  and  that  he  met  this  car  just  at  the  end  of  the  linei,  and  his 
horse  showed  fright  at  the  car,  then  I  charge  you  it  was  his  duty  to 
turn  off  the  street  on  which  the  car  was  running,  and  upon  whidi  it 
had  to  pass  along  upon  its  return  to  town,  if  there  were  cross- 
streets  upon  which  he  might  have  turned,  and  avoided  the  car  on 
its  return ;  and,  if  he  failed  to  do  so,  tiien  it  was  ne^igence."  We 
think  this  request  was  properly  declined  It  ignores  the  fact  that 
Mullins  was  a  stranger  in  the  town,  and  might  have  had  no  knowl- 
edge of  any  cross-street  into  which  he  might  have  turned  for  safety, 
as  well  as  the  fact  that  all  fright  exhibited  by  the  horse  upon  fint 
meeting  the  car  might  have  been  so  small  and  immaterial  as  not 
to  have  suggested  to  a  man  of  ordinary  prudence  that  it  would  be 
unsafe  for  him  to  continue  upon  a  street  traveled  by  the  oars. 
Whether  it  was  prudent  or  imprudent  for  Mullins,  riding  a  young 
and  skittish  horse,  was  a  question  which,  under  all  the  facts  of  the 
case,  was  to  be  settled  by  the  jury  under  proper  instructions^  and 
the  effect  of  this  request  would  have  been  to  take  that  question 
away  from  the  jury,  and  determine  it  as  a  matter  of  law  upon  Urn 
two  facts  stated  hypothetically  in  it 

We  think  there  was  no  error  committed  in  the  trial  of  this 
cause,  and  the  judgment  of  the  lower  court  is  affirmed* 
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KnoxvUle  Traction  Co.  v.  McMillan. 

(Tennessee  —  Supreme  Court.) 

PBiyiUGB  Tax  on  Stbebt  Cab  Aovertisino;  CoNsnrunoNALiTT.— The  pro* 
visions  of  a  statute  (Tenn.  Acts  of  1903,  chap.  257),  imposing  a  privilege 
tax  upon  companies  engaged  in  the  business  of  advertising  in  street  cars» 
and  making  the  street  railway  company  liable  for  the  payment  of  the  tax 
is  unconstitutional  in  so  far  as  it  requires  the  payment  of  the  tax  by 
the  street  railway  company,  because  it  deprives  the  company  of  its  prop- 
erty without  hearing  or  due  process  of  law. 

Appbal  by  complainant  from  a  dismissal  of  its  biU.    Decided  November  20» 
1903.    Reported  (Tenn.)  77  S.  W.  665. 

Shields  &  Mormtcastle,  for  appellant 

Charles  T.  Cates,  Jr.,  Attorney-General,  and  Reuben  L.  Caies, 
for  appellee. 

Opinion  by  Shields,  J. 

This  suit  involves  the  constitutionality  of  the  provision  of  chap- 
ter 257,  p.  599,  of  the  Acts  of  1903,  the  General  Eevenue  Law 
enacted  by  the  present  General  Assembly,  making  street  and  com- 
mercial railroad  companies  liable  for  the  privilege  tax  imposed 
upon  advertising  companies  conducting  the  business  of  advertising 
in  the  cars  and  stations  of  such  companies. 

The  portions  of  the  statute  in  question,  and  necessary  to  show 
the  connection,  are  these: 

"That  each  vocation,  occupation,  and  bniinesB  hereinafter  named  in  this 
section  !■  hereby  declared  to  be  a  privilege;  and  the  rate  of  taxation  on  such 
privilege  shall  be  as  hereinafter  fixed,  which  privilege  tax  shall  be  paid  to 
the  coimty  court  derk,  as  provided  bj  law  for  the  collection  of  revenue. 

''All  persons,  companies,  or  corporations  owning,  controlling,  or  con- 
ducting the  business  of  advertising  in  street  cars  in  counties  of 
60,000  inhabitants  or  over,  each,  per  annum $100  00 

"All  persons,  companies,  or  corporations  owning,  controlling,  or  con- 
ducting the  business  of  advertising  in  dummy  cars  or  railroad 
ears  in  counties  of  60,000  inhabitants  or  over,  each,  per  annum.  60  00 

"All  persons,  companies,  or  corporations  owning,  controlling,  or  con- 
ducting the  business  of  advertising  in  railroad  depots  in  each 
eountj  in  which  business  is  done,  each,  per  annum 10  00 

"  Provided  that  the  street  car  company  or  railroad  company  who  leases  or 
sells  such  advertising  privileges  shall  be  liable  for  the  payment  of  the  above 
privileges." 
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The  complainant,  a  street  railway  company,  owning  and  con- 
trolling a  street  railway  in  Knox  county,  leased  the  exdusive 
privilege  of  advertising  in  its  cars  to  the  Consolidated  Railway 
Advertising  Company  for  a  term  of  years,  for  a  fixed  rental,  to 
be  paid  at  stated  intervals ;  and  the  latter  company  has  been,  and 
is  now,  exercising  this  privil^e,  and  liable  for  the  tax. 

The  defendant,  John  E.  McMillan,  clerk  of  the  County  Court 
of  Knox  county,  demanded  of  complainant  payment  of  the  privi- 
lege tax  due  from  the  Consolidated  Railway  Advertising  Com- 
pany, and,  upon  complainant's  refusing  payment,  issued  a  distress 
warrant  against  complainant  therefor,  which  was  about  to  be  levied 
upon  its  property,  when  it  paid  the  tax  under  protest,  and  norw 
brings  this  suit  to  recover  the  same;  insisting  that  the  provision 
of  the  statute  making  it  liable  for  said  tax  deprives  it  of  its  prc^ 
erty  without  due  process  of  law,  and  consequently  contravenes 
article  1,  section  8,  of  the  Constitution  of  Tennessee,  providing  that 
no  man  shall  be  taken  or  impris<»ied  or  disseised  of  his  freehold, 
liberties,  or  privileges,  or  outlawed  or  exiled,  or  in  any  manner 
destroyed,  or  deprived  of  his  life,  liberty,  or  property,  but  by 
the  judgment  of  his  peers  or  the  law  of  the  land,  and  also  the 
Fourteenth  Amendment  of  ihe  Constitution  of  the  United  States, 
which  provides  that  no  State  shall  make  or  enforce  any  law  whidi 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny  to  any  -perBoai 
within  its  jurisdiction  the  equal  protection  of  the  law,  and  is, 
therefore,  void. 

These  contentions  are  sound,  and  must  be  sustained* 

The  traction  company  and  the  advertising  company  are  distinct 
and  independent  corporations,  owing  each  other  no  duty  or  obliga- 
tion, and  having  no  interest  in  common.  The  former  is  engaged 
solely  in  operating  a  street  railway,  and  the  latter  in  the  advertis- 
ing business.  The  tax  is  imposed  upon  the  business  of  advertising 
in  street  cars —  a  privilege  exercised  by  the  advertising  company, 
and  not  by  the  traction  company.  It  is  not  a  liability  of  the 
traction  company,  but  one  of  the  advertising  ocmipany.  The  only 
relation  of  the  two  companies  is  that  the  former  is  the  creditor 
of  the  latter  for  the  rent  due  it  for  the  use  of  its  cars  for  advertis- 
ing purposes.     The  statute  arbitrarily  imposes  upon  the  tractioa 
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company  liability  for  this  debt  of  the  advertising  company,  and 
requires  it  to  pay  it  with  its  own  means.  This  is  a  deprivation 
of  property  without  a  hearing  or  due  process  of  law,  clearly  within 
the  prohibition  of  the  constitutional  provisions  relied  upon.  This 
is  too  obvious  for  argument,  and  the  property  of  one  citizen  can 
no  more  be  taken  to  pay  a  tax  or  public  debt  due  from  another 
than  the  private  debt  of  such  other  person. 

The  cases  of  First  Nat.  Bank  v.  Commonwealth,  9  Wall, 
363,  19  L.  Ed.  701 ;  Bells  Gap  B.  Co.  v.  Pennsylvania,  134  F.  S, 
239,  10  Sup.  Ct  533,  33  L.  Ed.  892,  and  First  Nat.  Bank  v, 
Chehalis  Co.,  166  U.  S.  440,  17  Sup.  Ct.  629,  41  L.  Ed.  1069,  in 
which  statutes  requiring  corporations  to  pay  taxes  due  from  bond- 
holders and  shareholders  are  held  valid,  are  cited  and  relied  upon 
to  sustain  this  statute.  They  are  not  in  point.  These  statutes 
apply  to  corporations  having  assets  of  their  bondholders  and  share- 
holders, in  the  way  of  interest  and  dividends,  in  their  hands, 
which  they  can  apply  to  the  payment  of  the  taxes,  and  it  is  upon 
this  ground  that  they  are  sustained. 

This  is  made  clear  in  the  case  of  Stapylton  v.  Thaggard  (de- 
cided by  the  Circuit  Court  of  Appeals  of  the  United  States),  91 
Fed.  93-95,  33  C.  C.  A.  353,  where  a  recovery  against  the  re- 
ceiver of  an  insolvent  bank  on  account  of  the  taxes  assessed 
against  the  shareholders  was  denied  because  the  receiver  did  not 
have  funds  due  them  in  his  hands. 

It  is  there  said : 

"Afl  wc  construe  the  cases^  from  First  Nat.  Bank  v.  Commonwealth,  9  Wall. 
363,  19  L.  Ed.  701,  to  First  Nat,  Bank  t?.  Chehalis  Co.,  166  U.  S.  440,  17  Sup. 
Ct.  629,  41  L.  Ed.  1069,  the  bank  is  made  to  pay  the  taxes  assessed  by  the 
State  against  its  shareholders,  when  the  State  statutes  lay  such  duty  upon 
the  bank,  upon  the  theory  that  the  shares  are  valuable,  and  that  the  bank  has 
assets  in  its  hands  belonging  to  the  shareholders  from  which  it  can  recoup. 
Where  a  bank  is  insolvent  and  has  passed  into  the  hands  of  a  receiver,  the 
shares  are  generally  worse  than  worthless,  and  the  receiver  has  no  assets 
belonging  to  the  shareholders  which  can  be  applied  to  the  payment  of  taxes 
assessed  on  sharlis.  In  such  case,  we  are  of  opinion  that  the  tax  assessed 
against  the  shares  of  the  bank  cannot  be  collected  from  the  receiver,  or  from 
assets  in  his  bands." 

The  complainant  is  not  the  debtor  of  the  advertising  company, 
and  at  no  time,  in  due  course  of  business,  will  have  any  of  its 
assets  in  its  hands  or  under  its  control,  which  it  can  apply  to  the 
56 
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payment  of  the  tax  imposed  upon  it  If  required  to  pay  this  tax, 
it  must  do  80  out  of  its  own  property,  without  any  provision  for 
its  reimbursement. 

The  provision  of  the  statute  requiring  these  companies  to  pay 
the  tax  imposed  upon  advertising  companies  is,  therefore,  clearly 
unconstitutional  and  void,  and  complainant  is  entitled  to  HBCOver 
from  the  defendant  the  taxee  whidi  it  has  been  unlawfully  re- 
quired to  pay. 

The  decree  of  the  chancellor  dismissing  complainant's  bill  wiU 
be  reversed,  and  a  decree  here  rendered  in  accordance  with  this 
opinion. 


Nashville  Railroad  Co.  i?.  Howard. 
(Tennessee  —  Supreme  Court.) 

1.  IlfJXTBY   TO   PaSSEITGEB   BY   BEINQ   THBOWlf   rBOM    8kAT  BY   SVODKK    JOCT;! 

Evn>ENCB. —  The  plaintiff,  a  child  of  four  years  of  age,  was  a  pawwnger 
on  one  of  the  defendant's  cars.  He  was  seated  at  the  end  of  a  seat  holding 
the  guard-rail  with  his  right  hand.  He  was  near  and  readily  accessible 
to  his  mother  and  sister  who  accompanied  him.  As  a  result  of  a  sudden 
jolt  of  the  car  the  child  was  thrown  from  his  seat  to  the  traek  and 
seriously  injured.  There  was  evidence  tending  to  show  that  tiie  sudden 
jolt  was  due  to  a  defective  frog  in  the  track.  Testimony  was  introduced 
to  the  effect  that  prior  to  the  accident  cars  had  been  derailed  at  the 
point  where  the  accident  occurred  and  witnesses  were  permitted  to  tes- 
tify that  there  were  times  prior  to  the  accident  when  they  would 
themselves  have  been  thrown  from  the  car  at  this  point  if  they  had  not 
been  holding  on.  It  was  held  that  such  testimony  was  admissible  as 
tending  to  show  that  the  condition  of  the  track  was  the  same  as  at  the 
time  when  the  accident  occurred. 

2.  CONTBIBUTOBY  NBOLIOENCE  OF  CHILD;   NbGUOENCB  OF  MOTHKB  IlCFUTSD  TO 

Child.2 —  In  the  absence  of  proof  of  heedlessness  on  the  part  of  the  plain* 
tiff  and  negligence  on  the  part  of  the  mother  in  failing  to  prevent  tbe 
incautious  acts  of  the  plaintiff  there  is  no  basis  for  imputing  to  the 
child  any  n^ligence  on  the  part  of  the  mother  proximately  contributing 

1.  As  to  liability  of  street  railway  company  for  passengers  injured  by 
sudden  jerk  or  jolt  of  car,  see  Ilges  r.  St.  Louis  Transit  Co.,  ante,  p.  586. 

2.  As  to  negligence  of  parents  imputed  to  children  injured  by  negligent 
operation  of  street  cars,  see  note  to  United  Rys.,  etc,  Co.  v.  Biedler^  cnOe^ 
p.  391. 
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to  the  plaintifTs  injury;  it  wm,  therefore,  held  that  a  refueal  to  charge 
thai  if  the  negligence  of  the  mother  proximately  contributed  in  any 
degree  to  produce  the  injury,  the  defendant  company  would  not  be  liable, 
was  not  erroneouB. 

Appxal  by  defendant  from  judgment  for  plaintiff.    Decided  Fd>ruary  2,  19M. 
Reported  (Tenn.)  78  S.  W.  1098. 

J.  M.  Anderson,  for  appellant 

Washington,  Allen  &  Boins,  for  appelleei 

Opinion  by  McAusTSBy  J. 

W.  A.  Howard,  as  next  friend  to  his  minor  son,  E.  M.  Howard, 
recovered  a  verdict  and  judgment  in  the  Circuit  Court  of  David- 
son county  against  the  defendant  railroad  company  for  the  sum 
of  five  thousand  dollars  ($5,000)  as  damages  for  injuries  to  the 
son.     The  company  appealed,  and  has  assigned  errors. 

The  cause  of  action,  as  outlined  in  the  declaration,  is  that  the 
plaintiff,  a  minor,  four  years  of  age,  took  passage  with  his  mother 
and  sister  on  one  of  defendant's  cars,  for  the  purpose  of  returning 
to  his  home  in  North-east  Nashville;  that  at  the  intersection  of 
Meridian  and  Foster  streets,  by  reason  of  the  defective  rails  and 
switchboard  or  frog,  and  the  track  thereunder,  as  well  as  the 
careless  and  negligent  handling  of  the  car  by  the  motorman,  a 
sudden  jerk  or  jolt  was  caused,  throwing  plaintiff  from  his  seat 
violently  to  the  ground,  and  so  mangling  and  crushing  one  of  his 
legs  that  its  amputation  was  necessary. 

The  facts  are  that  on  the  21st  of  November,  1900,  the  plaintiff, 
in  company  with  his  mother  and  sister,  boarded  an  open  Meridian 
street  car  on  the  public  square,  occupying  the  second  seat  from 
the  front,  the  child  being  seated  between  his  mother  and  sister. 
When  the  car  reached  the  bridge,  the  child,  indulging  a  natural 
instinct  to  view  the  river,  moved  across  to  the  seat  immediately 
in  front,  facing  his  mother,  and  with  his  back  to  the  motorman. 
The  child  sat  near  the  end  of  the  seat  on  the  left  of  the  car,  and 
took  hold  of  the  guard  on  the  end  of  the  seat  with  his  right  hand. 
In  this  position  he  was  sitting  near  and  readily  accessible  to  his 
mother  and  sister.  He  remained  in  this  position  until  he  was 
thrown  from  his  seat  to  the  ground  at  the  intersection  of  Foster 
and  Meridian  streets.     When  nearing  this  point  the  mother  rang 
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the  bell  for  the  car  to  stop  in  front  of  her  honse,  bat  the  motor- 
many  without  observing  the  signal,  failed  to  stop,  and  contanned 
on  around  the  curve  leading  to  Meridian  street,  and  -when  the 
oar  wheels  struck  the  frog  at  the  point  where  the  curve  began,  in 
the  language  of  the  conductor,  ^^  there  was  a  plunging  jerk,  like 
the  track  going  down  and  the  car  up/'  The  result  of  this  jerk,  as 
already  stated,  was  to  throw  the  child  from  his  seat  to  the  track, 
and,  before  he  could  be  rescued,  the  wheels  ran  over  his  foot  and 
leg.  There  is  evidence  tending  to  show  that  the  sudden  plunging 
jerk  and  jar  of  the  car  was  owing  to  the  defective  tra^  Tie 
proof  of  the  plaintiff  shows  that  the  rails  were  lower  than  the 
frog,  and  that  there  were  open  joints  or  spaces  between  the  ends 
of  the  rails  and  the  frog,  and  the  rails  were  loose  on  both  sides 
of  the  frog,  and  were  not  in  alignment  with  the  frog  rail,  so  that 
when  the  car  passed  from  the  rail  to  the  frog,  and  from  the  frog 
to  the  next  rail,  it  caused  a  plunging  jerk  and  jar  of  the  car  that 
was  both  unusual  and  dangerous.  It  is  further  shown  that  this 
had  been  the  condition  of  the  track  for  several  months  prior  to  the 
injury  to  the  defendant  in  error. 

It  is  conceded  by  counsel  for  plaintiff  in  error  there  is  evidence 
tending  to  show  that  at  the  place  of  the  accident  the  track  was  in  a 
defective,  unsafe,  and  dangerous  condition;  while  the  defendant 
company  introduced  a  number  of  witnesses  who  testified  that  the 
track  was  in  a  safe  condition,  and  the  only  jolting  or  jerking  of 
the  car  was  such  as  was  necessarily  incident  to  passing  throng 
the  frog  or  switch.  It  is  conceded  by  counsel  that  in  this  conflict 
of  evidence  this  court  would  not  undertake  to  disturb  the  finding 
of  the  jury  on  the  facts  touching  the  defective  character  of  the 
track. 

The  first  assignment  of  error  is  that  the  court  below  erred  in 
admitting  the  testimony  of  the  witness  Sloan  to  the  effect  that 
previous  to  the  accident  he  had  on  several  occasions  been  nearly 
thrown  from  the  car  at  the  same  point  Sloan,  it  appears,  was 
the  conductor  on  the  car  at  the  time  of  the  accident,  and  had  been 
running  as  conductor  for  months  prior  to  that  time.  He  stated 
that  in  turning  that  curve  on  the  occasion  of  the  accident  there 
was  a  kind  of  plunging  jerk,  like  the  track  going  down  and  the 
car  up.  The  witness  further  stated  there  were  tim^  when  he 
himself  would  have  been  thrown  off  if  he  had  not  been  holding. 
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In  ihifl  oonneotion  will  be  considered  the  seeond  aaaignment  of 
eonor,  in  which  it  ia  insisted  that  the  court  ened  in  permitting 
I>r.  Frost  to  testify  that  previons  to  this  accident  he  had  seen 
can  derailed  at  this  pointy  and  had  helped  to  put  them  back  on 
the  tracks  and  that  this  had  occurred  more  than  one  time. 

The  third  assignment  of  error  is  that  the  court  erred  in  admit- 
ting the  testimony  of  A.  B.  Vaughn  to  the  effect  that  previous  to 
the  accident,  while  attempting  to  leave  the  car  at  the  place  of  the 
accident^  he  came  near  being  thrown  off. 

These  aBsignments  of  error  raise  cognate  questions,  and  will  be 
considered  together. 

It  is  insisted  that  this  evidence  was  improperly  admitted,  be- 
cause it  adduced  collateral  facts  and  issues,  which  were  incapable 
of  affording  any  reasonable  presumption  or  inference  as  to  the 
particular  fact  or  matter  in  dispute. 

We  find,  upon  examination  of  the  testimony  of  these  witnesses, 
that  this  railroad  track  had  been  in  this  condition  for  eight  or  ten 
months  prior  to  and  up  to  the  date  of  the  injury.  It  is  shown 
that  there  had  been  no  changes  whatever  in  the  condition  of  the 
track. 

In  Railroad  Co.  v.  Lindsmood,  109  Tenn.  411,  412,  74  S.  W. 
113,  we  approved  the  following  rule: 

**  While  in  negligence  caeef  tke  condition  of  the  appliances  or  premises  at 
the  time  or  place  of  injury  is  the  material  inquiry,  evidence  of  conditions 
before  or  after  the  accident  may  be  received,  where  it  is  also  shown  that  tha 
conditions  testified  to  remain  unchanged  down  to  the  occurrence  of  the  in- 
juries or  to  the  time  to  which  the  evidence  relates.  So  evidence  is  admissible 
of  conditions  existing  so  short  a  time  before  or  after  the  accident  as,  under 
the  circumstances,  to  warrant  an  inference  of  fact  that  the  same  conditions 
existed  when  the  injuries  were  received/' 

It  is  also  settled  by  the  weight  of  authority  that  evidence  of 
prior  injuries  to  other  persons  under  the  same  circumstances  as 
those  which  produced  plaintiffs  injuries  is  frequently  admitted 
to  show  the  defendants'  actual  knowledge  of  the  defective  or  dan- 
gerous conditions  or  appliances,  or  as  demonstrating  the  fact  that 
defendants  should  have  anticipated  injuries,  and  were,  therefore, 
negligent.     21  Am.  &  Eng.  Encye.  of  Law  (2d  ed.),  p.  519. 

It  must,  of  course,  in  all  cases  be  shown  that  the  conditions  at 
the  time  of  the  other  accident  and  th^  one  directly  involved  in 
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the  litigation  were  substantially  the  same.  2  Am.  &  Eng.  Encyc 
of  Law  (2d  ed.),  520;  District  of  Columbia  v.  Arms,  107  U.  S. 
619,  2  Sup.  Ot  840,  27  L.  Ed.  618. 

The  evidence  presented  herein  shows  that  the  condition  of  the 
track  at  the  time  specified  by  the  witnesses  was  substantially  the 
sarnia  as  its  condition  at  the  time  of  the  accident  Hence,  we 
think,  under  ihe  authorities  cited,  the  evidence  was  clearly  compe- 
tent. 

The  fifth  assignment  of  error  is  that  the  court  below  erred  in 
refusing  the  special  request  of  the  company  as  follows : 

"  If  70U  find  from  the  proof  that  at  the  time  of  the  accident  the  plaintiir, 
Edgar  Meacham  Howard,  by  reason  of  his  tender  years,  was  incapable  of 
exercising  ordinary  care  and  prudence  for  his  own  protection,  and,  while  a 
passenger  on  the  car  of  the  defendant,  was  in  the  immediate  control,  oare, 
and  custody  of  his  mother,  and  that  the  mother,  as  such  custodian  of  the 
child,  failed  on  her  part  to  exercise  ordinary  care  and  prudence  for  the  child's 
protection,  and  that  this  was  the  proximate  cause  of  the  accident,  or  eon- 
tribnted  to  it  as  its  proximate  cause,  then  the  plaintiff  cannot  recorer,  al- 
thou^  the  defendant  may  have  been  itself  guilty  of  negligence;  prorided, 
of  course,  you  find  that  the  defendant's  negligence  was  not  willful  or  in- 
tentionaL" 

Counsel  aver  that^  in  requesting  this  charge,  he  did  not  invoke 
the  doctrine  declared  in  the  case  of  Hartfield  v.  Roper,  21  Wend. 
615,  34  Am.  Dec.  273,  which  has  been  expressly  repudiated  by 
this  court  in  two  reported  cases  —  Whirley  v.  Whitem4in,  1  Head, 
610,  and  Bamberger  v.  Citizens'  Street  B.  Co.,  96  Tenn.  18,  31 
S.  W.  163,  28  L.  R.  A.  486,  49  Am.  St  Hep.  909.  It  was  held  in 
these  cases  that,  in  an  action  by  a  child  throu^  its  next  friend 
to  recover  damages  for  personal  injuries,  the  negligence  of  its  paiv 
ent  or  guardian  would  not  be  imputed  to  the  child,  discarding  the 
doctrine  to  that  effect  announced  in  Hartfield  v.  Roper,  supra. 

It  is  insisted,  however,  by  counsel  for  the  company,  that  the 
only  point  decided  in  Hartfield  v.  Roper  was  that  the  n^ligence 
of  the  parent  in  permitting  the  child  to  go  imattended  into  a  place 
of  danger,  or  failing  to  confine  it  within  safe  limits,  was  to  be  int- 
puted  to  the  child,  so  as  to  defeat  its  action  for  damages  predicated 
on  the  negligence  of  a  third  person.  The  distinction  is  sought  to 
be  m^^de  in  this  case  that  the  n^ligence  charged  against  the  mother 
is  not  that  she  let  her  child  go  unattended  upon  the  car.     It  is 
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admitted  that,  under  such  circumstances,  the  company  would  have 
owed  to  the  child  a  duty  commensurate  with  its  inability  to  oare 
for  itself;  but  it  is  insisted  that,  when  the  mother  boarded  the 
car  with  the  child,  it  was  under  her  immediate  care  and  protection, 
and  as  such  it  was  accepted  as  a  passenger;  that  there  was  an 
implied  obligation,  which  the  mother  assumed,  to  take  care  of  the 
child.  It  is  further  insisted  that  the  implied  obligation  of  the 
street  railway  company  was  to  carry  the  child,  subject  to  proper 
care  on  the  part  of  the  mother,  and  that  the  negligence  sought 
to  be  imputed  to  the  child  in  this  case  is  based  on  the  negligence  of 
the  mother  in  failing  to  perform  the  duty  which  she,  on  behalf  of 
the  child,  assumed. 

The  proposition  formulated  by  counsel  is  that,  in  many  of  the 
States  where  the  doctrine  of  Hartfield  v.  Roper  has  been  expressly 
repudiated,  it  is  nevertheless  held  that,  while  the  parent's  negli- 
gence  in  permitting  the  child  to  go  into  dangerous  places  unat- 
tended cannot  be  imputed  to  it,  nevertheless  where  the  parent  is 
actually  present  and  personally  directing  and  controlling  the  action 
of  the  child,  and  the  alleged  breach  of  duty  to  the  child  arises  from 
a  contractual  relation  assumed  by  the  parent  for  and  on  behalf  of 
the  child,  the  child  must  bear  the  consequences  of  the  parent's 
failure  to  discharge  the  assumed  obligations  and  duties.  Citing 
0.  £  M.  By.  Co.  v.  Straiton,  78  111.  88 ;  Toledo  &  Tf .  By.  Co.  v. 
Orahle,  &8  111.  441;  O.  H.  &  H.  By.  Co.  v.  Moore,  59  Tex.  64, 
46  Am.  Eep.  265 ;  East  Saginaw  8i.  By.  Co.  v.  Bohn,  27  Mich. 
504;  Pittsburg,  etc..  By.  Co.  v.  Caldwell,  74  Pa.  St  421;  StUl- 
son  V.  Hannibal,  67  Mo.  671;  Waite  v.  N.  E.  By.  Co.,  El.  Bl. 
&  El.  719. 

The  leading  English  case  on  this  subject  is  Waiie  v.  North- 
eastern Bailway  Co.,  El.  Bl.  &  El.  719-728.  It  appeared  in  that 
case  that  a  child,  five  years  old,  was  in  charge  of  ita  grandmother, 
who  procured  tickets  for  both  at  a  railway  station,  with  the  in- 
tention of  taking  the  train  at  that  place.  In  crossing  the  track, 
for  the  purpose  of  reaching  a  platform  on  the  opposite  side,  they 
were  run  down  by  a  train,  under  circumstances  of  concurrent 
negligence  on  the  part  of  the  grandmother  and  the  servants  of  the 
defendant.  The  grandmother  was  killed,  and  the  child  sustained 
personal  injuries  for  which  suit  was  brought     In  the  Court  of 
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Queen's  Bench,  Lord  Campbell,  Chief  Justice,  held  that  the  infant 
waa  so  identified  with  the  grandmother  liiat  the  action  could  nol 
be  maintained.  This  view  was  sustained  in  the  Court  of  £z- 
^equer  Chamber.  The  judges  generally  based  their  opinions 
upon  the  ground  that  the  action  was  for  a  breach  of  duty  aris- 
ing out  of  a  contract  made  by  the  defendant  with  the  person 
having  the  infant  in  charge.     Lord  Crowder,  J.,  said: 

''  The  case  is  the  same  as  if  the  child  had  been  in  the  mother's 
arms ; ''  liieref ore  whatever  rights  the  plaintiff  had  must  be  predi- 
cated upon  the  contract  of  c(mveyance.  "  The  contract  of  con- 
veyance," said  Cockbum,  C9iief  Justice^  "  is  in  the  implied  con- 
dition that  the  child  is  to  be  conveyed  subject  to  due  and  proper 
eare  on  the  part  of  the  person  having  it  in  charge." 

In  this  case  it  was  the  negligence  of  the  person  in  actual  custody 
of  the  child  at  the  time  of  the  injury  that  was  imputed  to  it  The 
rule  of  imputed  negligence  enunciated  by  the  English  oourts  is 
limited  to  cases  where  the  parent  or  guardian  is  actually  present 
and  exercising  control  over  the  movements  of  the  child.  2 
Thomp.  Neg.  1182. 

In  East  Saginaw  By,  Co,  v.  Bohn,  27  Mich.  516,  the  plaintiff, 
a  child  four  years  old,  by  being  thrown  from  the  platform  of  a 
street  car,  was  run  over,  injuring  his  left  leg  in  such  a  maimer 
diat  amputation  was  necessary.  Suit  was  brou^t  on  behalf  of 
the  infant  to  recover  damages  sustained  by  him.  It  appeared 
that  at  the  time  of  the  accident  the  plaintiff  was  in  diai^  of  his 
twelve  and  one-half  year  old  brother.  The  judge  charged  the  jury 
that  the  railway  company  was  required  to  act  toward  the  plain- 
tiff in  the  situation  he  then  was ;  that  is,  considering  his  age  and 
capacity,  and  the  fact  that  he  was  there  with  a  brother  of  the  fge 
named.  They  were  not  required  to  use  toward  him  the  same 
care  and  skill  that  might  have  been  required  had  he  been  alone. 
They  received  him  as  he  was,  attended  by  his  older  brother,  and 
were  required  to  act  toward  him  just  as  he  was  situated ;  and  he 
further  instructed  them  that  if  the  brother  was  of  an  age  to  have 
exercised  reasonable  discretion,  and  plaintiff  was  seated  where, 
with  the  exercise  of  such  discretion  in  his  behalf,  he  could  ride  in 
safety,  plaintiff  could  not  recover,  unless  the  injury  resulted 
wholly  from  the  negligence  of  the  company. 
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Judge  Cooley  Bald :    '^  This  ohaige  appears  to  me  all  the  de- 
fendant had  a  ri^t  to  demand/' 

In  Stillaon  v.  Hannibal,  67  Mo.  671,  the  court  said: 

'*  Hie  first  question  which  naturaUy  presents  itself,  in  view  of  the  facts,  is 
-whether  the  responsibility  of  the  defendant  in  this  case  is  varied  from  that 
-which  is  ordinarily  exacted  from  it  toward  persons  of  mature  years,  by  reason 
of  the  tender  years  of  the  plaintiff.  There  are  cases  in  which  it  is  determined 
tliat  the  same  degree  of  care  is  not  to  be  expected  or  required  from  a  person 
of  immature  age  as  would  be  required  of  one  who  had  reached  years  of  dis- 
cretion; and,  therefore,  that  what  would  be  contributory  negligence  in  the 
one  case  would  not  be  so  considered  in  the  other.  The  distinction  was  recog- 
nized by  this  court  in  Koons  v.  Iron  Mountain  R.  Co.,  66  Mo.  592.  These 
are,  however,  cases  in  which  the  father,  guardian,  or  other  protector  of 
the  party  injured  is  not  present  when  the  injury  occurs.  In  the  present  case 
the  father  and  child  were  together,  and  it  was  not  simply  a  permission  on  his 
part  that  his  little  daughter  should  cross  the  railroad  at  the  point  she 
attempted,  but  the  exact  place  was  pointed  out  to  her  by  her  father,  and 
•he  was  proceeding  within  his  yiew  to  follow  his  directions  when  the  injury 
happened.  If,  under  such  circumstances,  the  father  was  guilty  of  negli- 
gence, that  negligence  must  be  imputable  to  the  child  in  a  suit  by  the  child 
for  damages.  As  was  observed  by  the  Supreme  Court  of  Massachusetts  in  a 
similar  action  (Holly  r.  Boston  G.  L.  Co.,  8  Gray,  132,  60  Am.  I>ec  233)  : 
'  She  was  under  the  care  of  her  father,  who  had  the  custody  of  her  person 
and  was  responsible  for  her  safety.  It  was  his  duty  to  watch  over  her,  guard 
her  from  danger,  and  provide  for  her  welfare;  and  it  was  hers  to  submit  to 
his  government  and  control.  She  was  entitled  to  the  benefit  of  his  superin- 
tendence and  protection,  and  was  consequently  subject  to  any  disadvantages 
resulting  from  the  exercise  of  that  parental  authority  which  it  was  both 
his  right  and  duty  to  exert.  Any  want  of  ordinary  care  on  his  part  is  at> 
tributable  to  her  in  the  same  degree  as  if  she  was  wholly  acting  for  herself.' 
In  Waite  v.  N.  E.  By.  Co.,  06  Eng.  C.  L.  728,  El.,  Bl.  &  £1.  710,  the  question 
was  whether,  in  an  action  by  an  infant  for  injuries  caused  to  him  by  the  neg- 
ligence of  the  defendant^  it  could  be  set  up  by  way  of  defense  that  the  neg- 
ligence of  the  person  in  charge  of  the  infant  contributed  to  the  accident. 
The  Court  of  Queen's  Bench  held  that  it  could,  and  in  this  opinion  the  Court 
of  Exchequer  Chamber  concurred.  Williams,  J.,  said:  'There  was  here,  as 
it  seems  to  me,  from  the  particular  circumstances  of  the  case,  an  identifica- 
tion of  the  plaintiff  with  the  grandmother,  whose  negligence  is,  therefore,  an 
answer  to  the  action.  The  person  who  has  charge  of  the  child  is  identified 
with  the  child.  If  a  father  drives  a  carriage,  in  which  his  infant  child  is,  in 
such  a  way  that  he  incurs  an  accident,  which  by  the  exercise  of  reasonable 
eare  he  might  have  avoided,  it  would  be  strange  to  say  that,  though  himself 
could  not  maintain  an  action,  the  child  could.'  In  Ohio  &  Mississippi  R. 
Co.  r.  Stratton,  78  III.  88,  3  Cent.  L.  J.  415,  the  Supreme  Court  of  Illinois 
held  that  the  n^ligence  of  the  parent  or  guardian  having  in  charge  a  child 
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of  tender  jeare,  where  it  ie  the  proximate  cause  of  the  injury  hj  anneoeasarfly 
and  imprudently  exposing  it  to  danger,  prev^its  any  recovery  from  the  cmr- 
rier  corporation.  In  the  present  case  the  inquiry  should  have  been  whether 
the  father  was  guilty  of  any  contributory  negligence,  and  whether  aucii 
negligence,  if  any  there  was^  was  the  proximate  cause  of  the  injury." 
Grethen  v.  Chicago  R.  Ck>.  {C.  C),  22  Fed.  600,  10  Am.  &  Eng.  R.  Gas.  342; 
The  Burgundia  (D.  C),  29  Fed.  464;  Chicago  R.  Co.  v.  Logue,  158  111.  621, 
42  N.  £.  53;  Carter  v.  Towne,  98  Mass.  567,  96  Am.  Dec.  682;  Carter  v. 
Towne,  103  Mass.  507;  Morrison  v,  Erie  R.  Co.,  56  N.  Y.  302;  Lannen  o. 
Albany  Gas  Light  Co.,  46  Barb.  264;  Lannen  v,  Albany  Gas  Light  Co.,  44 
N.  Y.  450;  Belief ontaine  R.  Co.  v.  Snyder,  18  Ohio  St.  400,  98  Am.  Dec  175; 
Kay  V.  Penn.  R.  Co.,  65  Pa.  St.  276,  3  Am.  Rep.  628;  North  Penn.  R.  Co.  9. 
Mahoney,  57  Pa.  St.  187;  PitUburg  R.  Co.  v.  CaldweU,  74  Pa.  St.  421. 

The  cirQuit  judge  on  the  trial  of  this  cause  did  instroct  the 
jury  that  the  contributory  negh'gence  of  the  mother,  who  was  in 
actual  custody  of  the  child  at  the  time  of  the  injury,  was  imputable 
to  the  child.     The  court  said : 

"  It  further  appearing  that  the  child  was  brought  upon  the  car  by  its 
mother,  and  was  in  her  care  and  custody,  the  same  degree  of  care  and  pro- 
tection of  the  child  was  thus  imposed  on  its  mother  as  would  have  been  im- 
posed upon  an  ordinary  passenger  of  intelligence  and  experience,  •  *  * 
that  degree  of  care  and  precaution  that  an  ordinarily  prudent  person  would 
h&xe  exercised  under  like  circumstances  and  conditions;  and  in  arriving  at 
that  you  can  look  to  the  age  of  the  child,  the  kind  of  car  they  were  riding  on, 
the  fact  that  the  cars  in  their  ordinary  travel  necessarily  cross  switches 
and  frogs, and  use  curves  upon  the  track;  and  if  the  proof  shows  that  in 
crossing  these  frogs.,  switches,  and  curves  there  is  jerk,  jolt,  or  jostle  oc- 
•casionod  thereby,  that  fact  should  be  considered;  and  if  the  mother  failed  to 
exercise  that  degree  of  care  and  precaution  for  the  safety  and  protection  of 
the  child  incumbent  on  her  as  explained  to  you  above,  and  such  failure  on 
the  part  of  the  mother  was  the  proximate  and  controlling  cause  of  its  in- 
juries, then  the  child  could  not  recover  in  this  action.'' 

And  further  on  in  the  charge,  his  honor  charged  as  follows : 

"Again,  should  you  find  that  the  mother  of  the  plaintiff  failed  to  exercise 
the  ordinary  care  and  caution  for  the  protection  of  a  child  that  has  been 
explained  to  you  above  as  incumbent  upon  her,  and  such  failure  upon  her 
part  was  the  proximate  and  controlling  cause  of  his  fall  and  injuries,  then, 
and  in  that  event,  you  should  find  for  the  defendant.  So,  also,  should  you 
find  that  the  negligence  of  the  plaintiff's  mother  and  the  negligence  of  the 
defendant  company  equally  contributed  toward  the  accident  and  injury,  in 
such  event  you  should  find  for  the  defendant. 

"Should,  however,  you  find  that  the  negligence  of  the  mother  contributed 
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materially  to  the  accident  and  injury  to  the  child,  but  was  not  its  proximate 
and  controlling  cause,  that  would  not  deprive  the  plaintiff  of  a  right  to  re- 
ooTer,  but  should  be  taken  by  you  in  mitigation  of  the  damages  you  would 
otherwise  allow." 

It  will  thus  be  seen  that  the  doctrine  of  imputed  negligence  was 
distinctly  charged  by  the  circuit  judge.  But  the  precise  propo- 
sition presented  by  the  assignment  of  error  is  that  the  court  failed 
and  refused  to  charge  that^  if  the  negligence  of  the  mother  con- 
tributed proximately  to  bring  about  the  accident^  plaintiflP  could 
not  recover.  It  will  be  observed  that  in  the  general  charge  already 
quoted  the  jury  were  told  there  could  be  no  recovery  if  the  negli- 
gence of  the  mother  was  the  proximate  and  controlling  cause  of  the 
injury,  or  if  the  mother  and  defendant  equally  contributed  in 
producing  the  accident;  but  the  court  refused  to  charge  that  if 
the  negligence  of  the  mother  proximately  contributed  in  any  de- 
gree to  produce  the  injury  the  defendant  company  would  not  be 
Uabla  Ordinarily,  such  failure  and  refusal  to  charge  would 
constitute  prejudicial  error  for  which  there  should  be  a  reversal. 
Nashville  By.  Co.  v.  Norman,  108  Tenn.  334,  67  S.  W.  479. 
But  unless  there  are  facts  in  the  record  showing  heedlessness  on 
the  jMirt  of  the  child,  and  negligence  on  the  part  of  the  mother 
in  failing  to  prevent  the  incautious  act  of  the  child,  there  would 
be  no  basis  for  imputing  to  the  child  any  negligence  on  the  part 
of  the  mother  that  proximately  contributed  to  the  injury. 

It  seems  that  even  in  jurisdictions  where  the  doctrine  of  Hart- 
field  V.  Roper  has  been  recognized,  it  is  now  held  the  rule  is  not 
applicable  when  it  appears  that  the  injured  child,  although  non 
sui  juris,  has  exercised  ordinary  care  to  avoid  the  injury,  or,  as  it 
is  otherwise  expressed,  when  the  child  used  due  care  there  is  no 
imputability.     See  cases  cited  in  7  Am.  &  Eng.  Law,  451. 

Says  Mr.  Thompson,  a  sensible  interpretation  of  the  rule  is 
that  if  a  child,  though  non  sui  jurisj  has  not  committed  or  omitted 
any  act  which  would  constitute  negligence  in  a  person  of  full  dis- 
cretion, an  injury  by  the  negligence  of  another  cannot  be  de- 
fended on  the  ground  of  contributory  negligence  of  the  parent  or 
custodian  in  not  restraining  the  child.  In  such  a  case  the  child, 
being  in  a  lawful  place,  and  exercising  what  would  be  regarded  as 
ordinary  care  in  an  adult,  is  entitled  to  recovery  for  an  injury 
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Mcaflioned  by  the  wrongful  act  oi  aBodier,  irreflpeetite  of  tiM 
conduct  of  the  parents.  McOarry  v.  Loomis,  68  N.  T/  104,  80 
Am.  Rep.  610. 

A  sententious  statement  of  this  rule  is  made  by  Hogebo<mi,  J^ 
in  Lennan  v.  Albany  Oas  Light  Co.,  44  N.  Y.  459,  vii. : 

"  I  know  of  no  juit  or  legal  principle  which,  when  the  infant  hima^  la  frca 
from  negligence,  imputea  to  him  the  negligenea  of  the  parent,  whes  if  hm 
were  an  adult  he  would  escape  it.  This  would  be,  I  think,  yisiting  the  aiaa 
of  the  fathers  upon  the  children  to  an  extent  not  contemplated  in  the  Deear 
logue,  or  in  the  more  imperfect  digests  of  human  law." 

The  tmcontradicted  proof  in  this  record  is  that  at  the  time  of 
the  accident  the  child  was  seated  in  a  pkce  provided  for  pass^igera, 
with  his  right  hand  holding  to  the  guard  attached  to  the  seat  He 
was  not  leaning  out^  or  standing  on  liie  seat  or  floor,  or  committiiig 
any  other  negligent  or  incautious  act,  even  if  n^ligence  might 
be  ascribed  to  one  so  immature  in  years.  While  the  child  was 
thus  in  the  exercise  of  as  much  care  as  an  adult  oould  be  undei> 
similar  circumstances,  there  was  a  plunging  of  the  car  into  the 
depression  caused  by  the  defective  track,  and  he  was  jostled  o£F, 
just  as  an  adult  might  have  been  under  like  conditions.  If  tlie 
child  was  in  no  fault,  how  is  the  negligence  of  the  mother  to  hie 
imputed  to  it?  There  was  no  n^ligent  act  of  the  child  tliat 
should  have  been  prevented  by  the  mother.  The  record  shows  thai 
the  mother  was  seated  facing  the  child  on  the  seat  immediately 
opposite,  where  she  could  see  all  the  movements  of  the  diild,  and 
readily  restrain  any  imprudent  act  on  its  part  So  that,  upon 
the  uncontradicted  proof,  we  fail  to  perceive  any  negligence  eithi^ 
on  the  part  of  the  mother  or  child.  Hence  the  failure  and  refusal 
of  the  circuit  judge  to  charge  that  any  proximate  contribution 
of  negligence  on  the  part  of  the  mother  would  defeat  the  child's 
right  of  recovery  was  innocuous,  and  not  reversible  error. 

It  is  assigned  as  error  that  the  court  refused  to  charge,  viz. : 

"When  it  is  said  that  a  carrier  of  passengere  must  prorida  for  thdr 
aafety,  as  far  as  human  skill  and  foresight  will  go,  it  is  not  meant  that  he 
shall  exercise  all  that  care  and  diligence  of  which  the  human  mind  can  eon* 
ceive,  or  all  the  skill  and  ingenuity  of  which  he  is  capable.  The  law  only 
requires  of  it  all  those  things  necessary  for  the  safety  of  the  passenger  that 
are  reascmable  and  consistent  with  the  business  of  the  carrier,  and  proper  to 
the  means  of  conveyance  employed  by  him  to  be  provided,  and  that  the  highsat 
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d^gne  of  prmetieal  care  and  diligence  and  skill  ehall  be  adopted  that  is  con- 
•latent  with  the  mode  of  conveyance  used,  and  that  will  not  render  ite  use 
impractical  and  ineificient  for  its  intended  purposes." 

It  snffioeB  to  say,  in  answer  to  this  assignment  of  error,  that  the 
court  did  not  charge  that  a  carrier  of  passengers  must  provide  for 
their  safety  as  far  as  human  skill  and  foresight  will  go,  and  hence 
there  was  no  occasion  to  explain  what  was  meant  by  those  terms. 
The  circuit  judge  might  properly  have  charged  that  rule  as  ap- 
plied to  the  liability  of  a  carrier  to  his  passengers,  but  as  a  matter 
of  fact  he  only  charged  that "  it  was  incumbent  upon  the  defendant 
to  keep  its  track,  cars  and  appliances,  *  *  *  its  switches 
and  frogs,  ♦  *  *  in  reasonably  safe  order  and  condition." 
Surely  there  can  be  no  reasonable  ground  on  the  part  of  the  com- 
pany to  complain  of  this  charge. 

It  results  there  is  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 


Houston  Electric  Co,  v.  Robinson. 
(Texas  —  Court  of  Civil  Appeals.) 

1.  IHJTJBT  to  CONDirCTOB  BY  CONTACT  WITH  POLB  SUPPOBTING  TROLLET  WIBB; 

AsBTTifPTioir  or  R18K.1 — Where  a  conductor  while  engaged  in  the  per- 
formance  of  his  duties  is  knocked  from  the  car  by  a  pole  supporting  the 
troUey  wire  placed  in  dangerous  proximity  to  the  track,  the  negligence 
of  the  street  railway  company  in  locating  its  poles  in  such  dangerous 
proximity  to  the  track  is  not  actionable  unless  it  appear  that  the  con- 
ductor had  no  knowledge  of  such  negligence.  If  the  conductor  knew  of 
the  dangerous  proximity  of  the  poles  the  risk  of  injury  was  one  of  the 
ordinary  risks  incident  to  his  employment,  and  was  assiuned  by  him. 

2.  liAivouAaB  or  Counsel  in  Addbessino  Jubt. —  Language  used  by  a  counsel 

for  the  plaintiff  in  addressing  the  jury  that  the  jury  should  by  its  ver- 
dict compel  corporations  to  exercise  care  toward  their  employees,  while 
unnecessary,  is  not  sufficient  to  authorize  a  reversal  of  the  verdict  when 
it  does  not  appear  that  the  jury  was  influenced  by  such  language. 
Language  employed  by  such  counsel  commenting  upon  the  testimony  of 

1.  As  to  injiiry  to  street  railway  conductor  by  contact  with  pole  supporting 
trolley  wires  along  track,  see  note  to  Withee  1;.  Somerset  Traction  Co.,  2 
St.  Ry.  Rep.  380,  (Me.)  56  Atl.  204.  See  also  Hoffmeier  v.  Kansas  City 
A  L.  R.  Co.,  2  St.  Ry.  Rep.  288,  (Kan.)  75  Pac.  1117. 
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Ik  conductor  ae  to  the  ciutom  prerailing  in  respect  to  the  ooUectioB  o< 
fares  by  conductors  from  the  running-boards  on  both  sides  of  the  cars, 
although  improper  and  unnecessary,  does  not  authorise  a  reiver aal  un- 
less it  was  of  such  a  character  as  to  influence  the  jury. 

Bbbor  brought  by  defendant  from  judgment  for  plaintiff.    Decided  JuDt  84, 
1903.    Reported  (Tex.  Civ.  App.)  76  S.  W.  209. 

Baker,  Botts,  Baker  &  Lovett,  for  plaintiff  in  error. 

Lovejoy  &  Malevinsky,  for  defendant  in  error. 

Opinion  by  Fly,  J. 

This  is  an  action  for  damages  arising  from  personal  injuries 
alleged  to  have  been  inflicted  through  the  negligence  of  plaintiff 
in  error.    The  sum  of  $5,000  was  recovered  by  idef endant  in  error. 

Defendant  in  error  was  a  conductor  on  a  street  car,  in  the  em- 
ploy of  plaintiff  in  error,  and  the  n^ligence  relied  upon  consiBted 
in  the  fact  that  the  poles  supporting  the  trolley  wire  were  placed  in 
such  dangerous  proximity  to  the  track  that  defendant  in  error, 
while  in  discharge  of  his  duty,  came  in  contact  with  one  of  the 
poles,  and  was  knocked  off  the  car  and  injured.  The  defense  was 
that  the  conductor  knew  of  the  condition  of  the  poles,  and  assumed 
the  risk  of  being  knocked  off,  and  ako  that  he  contributed  to  his 
injury  by  taking  a  position  on  the  wrong  side  of  the  car. 

The  facts  justify  the  conclusion  that  appellee  was  injured  in 
the  sum  found  by  the  jury  through  the  negligence  of  appellant  in 
placing  its  posts  in  sucli  dangerous  proximity  to  the  track  that  the 
appellee,  while  in  the  careful  discharge  of  his  duties  as  an  employee 
of  appellant,  was  struck  and  knocked  from  a  street  car.  Appellee 
did  not  know  of  the  dangerous  manner  in  which  the  posts  had  been 
erected,  and  was  not  guilty  of  contributory  negligence. 

The  second  and  eighth  assignments  of  error  are  grouped ;  the 
former  complaining  of  the  third  paragraph  of  the  charge  of  the 
court,  the  latter  of  a  special  charge  requested  by  defendant  in 
error,  and  given  by  the  court  The  third  pa^ragraph  of  the  charge 
is  as  follows: 

"If  from  the  evidence  you  beliere  the  plaintiff  was  injured,  but  that  his 
injuries  resulted  from  conditions  and  risks  which  were  the  ordinary  incidents 
of  the  serrice  and  work  in  which  he  was  engaged,  and  were  not  due  to  any 
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negligence  of  defendant  in  the  matters  recited  in  the  paragraph  above,  then 
in  fuch  state  of  facts,  if  any,  you  will  find  for  the  defaidant,  as  the  plaintiff 
in  entering  into  defendant's  employment  assumed  all  the  ordinary  risks  of 
■aid  business."  In  addition  the  court,  at  the  request  of  defendant  in  error» 
charged  the  jury:  "  Tou  are  instructed  that  if  you  believe  from  the  evidence 
that  the  plaintiff  was  knocked  off  the  car  by  the  pole,  as  alleged  by  him  in 
bis  petition,  and  that  the  pole  was  so  near  the  track  that  in  the  mainte- 
nance of  same  the  receiver  failed  to  use  that  degree  of  care  that  would  have 
been  used  and  exercised  by  ordinarily  prudent  persons  under  the  same  or 
similar  circimistances,  then  you  are  instructed  that  this  would  not  be  one  of 
tbe  risks  ordinarily  incident  to  his  employment." 

The  cbargee  present  the  issue  of  the  assumption  of  the  ordinary 
risks  incident  to  the  work  of  operating  cars  upon  the  tracks  of 
street  railway  companies,  and  as  abstract  propositions  of  law  are . 
correct  Railway  Co.  v.  Emery  (Tex.  Oiv.  App.),  40  S.  W.  149; 
Bailway  Co.  v.  Haainig,  91  Tex.  347,  43  S.  W.  508 ;  Railway  Co. 
V.  puts  (Tex.  Civ.  App.),  42  S.  W.  255.  It  is  Ae  rule  that  the 
servant,  in  entering  the  service  of  the  master,  assumes  all  the  ordi- 
nary risks  incident  to  the  peculiar  business  in  which  the  master  ia 
en^ged.  The  ordinary  risks  referred  to  are  those  that  are  com- 
mon to  the  particular  business,  and  ordinarily  connected  therewith. 
The  risks  are  assumed  because,  being  incidents  of  the  business 
Tvherever  performed  or  conducted,  the  servant  is  charged  with 
knowledge  of  them,  for  the  assumption  of  risks  is  based  on  knowl- 
edge of  their  existence.  There  are  cases,  however,  where  the  ser- 
vant not  only  assumes  the  ordinary  risks  incident  to  the  business 
in  which  the  master  is  engaged,  but,  in  addition,  assumes  risks  not 
ordinarily  incident  to  the  business  in  which  he  is  employed ;  such 
assumption  not  being  based,  as  in  the  first  instance,  on  the  fact 
that  they  are  inseparably  connected  with  the  prosecution  of  the 
business,  but  on  the  knowledge  of  a  defect  in  the  machinery  or 
appliances  in  the  identical  service  in  which  the  servant  is  engaged* 
In  the  first  case  the  risks  are  assumed,  because  they  naturally  and 
usually  attend  the  prosecution  of  the  business ;  in  the  second,  be- 
cause the  servant  knows,  or  by  the  exercise  of  ordinary  care  and 
prudence  should  know,  that  there  is  a  defect  in  the  appliances. 

The  paragraph  of  the  charge  of  the  court  is  a  correct  proposi- 
tion of  law.  A  servant  assumes  all  the  risks  ordinarily  incident  to 
the  business  in  which  he  is  employed,  and  it  was  correct  to  say 
that  he  could  not  recover  if  the  injuries  resulted  from  any  con- 
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dition  or  risk  ordinarily  incident  to  the  business,  and  which 
not  due  to  the  negligence  of  the  master.  Under  the  facts  of  this 
case,  the  charge  should  have  gone  further,  and  the  jury  should  hare 
been  instructed  that  if  appellee  knew  of  the  negligence,  he  oould 
not  recover;  but  the  omission  was  fully  supplied  in  other  portions 
of  the  charga  It  is  true  that  risks  ordinarily  incident  to  the  busi- 
ness in  which  appellee  was  engaged  were  not  involved  in  this  case ; 
the  sole  questions  being,  did  appellant  negligently  place  its  poles 
too  close  to  its  railway  track,  and,  if  so,  was  appellee  cognizant  of 
the  fact  ?  The  charge  is  not  complained  of  on  the  ground  that  it 
interpolates  matters  that  would  tend  to  confuse  the  jury ;  the  sole 
proposition  being  that  the  charge  instructed  the  jury  that  there 
is  no  assumed  risk  as  to  matters  arising  from  the  negligence  of  the 
master.    It  is  not  contended  that  the  charge  was  misleading. 

The  special  charge  complained  of,  in  connection  with  the  court's 
charge,  instructed  the  jury  that  if  the  pole  was  closer  to  the  tra(^ 
than  it  was  usual  to  place  them,  the  danger  arising  from  it  would 
not  be  such  as  are  ordinarily  incident  to  the  business.  The  in- 
struction, as  an  abstract  proposition  of  law,  is  correct. 

The  following  paragraphs  of  the  charge  should  be  read  in  con- 
nection with  the  paragraph  above  copied,  and,  when  so  read,  there 
is  no  probability  that  the  jury  was  misled  by  the  matters  com- 
plained of: 

"  If  from  the  evidence  you  believe  the  plaintiff  was  injured  by  a  defecUve 
pole,  as  alleged  by  plaintiff,  but  should  you  also  believe  that  prior  to  tha 
time  of  said  accident  he  knew  of  such  defect,  if  any,  in  said  pole,  and  with 
such  knowledge  remained  in  the  employ  of  the  company,  or  if  from  the  evi- 
dence you  believe  that  he  must  have  known  of  such  defect,  if  any,  in  the 
pole,  in  the  exercise  of  ordinary  care  in  the  performance  of  his  own  duties  as 
conductor,  then  in  such  state  of  facts,  if  any,  the  risk  of  injury  from  said 
pole  would  be  one  of  the  assumed  risks  of  the  employment,  and  plaintiff 
could  not  recover.  If  you  believe  from  the  evidence  that  plaintiff  was  in- 
jured by  a  pole  which  was  too  close  to  the  moving  cars,  and  if  from  the  evi- 
dence you  believe  that  plaintiff  did  not  know  of  the  position  of  said  particu- 
lar pole,  but  if  from  the  evidence  you  believe  that  the  poles  generally  alcmg 
said  line  are  equally  as  close  to  the  moving  cars  as  the  one  in  question,  and 
that  this  fact,  if  any,  was  known  to  plaintiff,  or  must  have  been  known  to 
him  in  the  exercise  of  ordinary  care  in  the  performance  of  his  duties  as  con- 
ductor, then  in  such  state  of  facts,  if  any,  the  risk  of  injury  from  the  de- 
fective pole,  if  any,  would  be  one  of  the  assumed  risks  of  the  employment,  and 
in  such  state  of  facts,  if  any,  you  should  return  a  verdict  for  defendant.^' 
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The  charges  last  copied  bring  out  clearly  the  issues  applicable 
to  the  facts  in  this  case,  and,  in  the  absence  of  any  assignment  or 
proposition  complaining  of  conflict  in  the  charges,  the  court  should 
not  consider  that  question.  The  only  proposition  under  the  assign- 
ment complaining  of  the  clause  of  the  court's  charge  and  the  re- 
quested charge  first  copied  is  not  clear,  but  no  complaint  is  made 
but  that  the  charges  instruct  the  jury  "  that  there  is  no  assumed 
riak  on  the  part  of  the  plaintiff  with  reference  to  the  condition  of 
affairs  caused  by  defendant's  negligence."  To  that  proposition 
appellant  must  be  confined.  Railwg.y  Co.  v.  Shelton  (Tex.  Sup.), 
72  S.  W.  165.  The  charges  requested  by  appellant  were  properly 
refused  In  so  far  as  they  were  correct,  and  contained  any  law 
applicable  to  the  facts,  they  had  been  anticipated  by  the  diarge 
of  the  court. 

The  liEinguage  of  counsel  for  appellee,  in  which  the  jury  were 
advised  that  they  should  by  their  verdict  compel  corporations  to 
exercise  care  toward  their  employees,  was  unnecessary,  and  should 
not  have  been  indulged  in;  but,  in  view  of  the  facts  and  the 
amount  of  the  verdict,  it  does  not  appear  that  the  jury  was  influ- 
enced by  the  argument  No  complaint  is  made  of  the  size  of  the 
verdict 

The  evidence  was  overwhelming  to  the  effect  that  it  was  cus- 
tomary for  conductors  to  collect  fare  on  both  sides  of  the  cars,  only 
one  employee  of  appellant  testifying  that  it  was  not  usual  so  to  do ; 
and  counsel  in  attacking  his  testimony  said  he  and  everybody  else 
knew  that  such  custom  prevailed.  We  cannot  conceive  that  the 
language,  although  improper  and  unnecessary,  could  have  had  any 
influence  with  the  jury.  We  must  presume  that  the  jury  had 
average  intelligence  and  honesty. 

The  court  very  properly  denied  the  privilege  to  appellant  of 
examining  the  jury  after  the  verdict  had  been  returned  as  to  what 
they  had  considered  in  arriving  at  a  verdict. 

The  conclusions  of  fact  dispose  of  the  other  assignments  of 
error. 

A  former  opinion  in  this  case  is  withdrawn,  and  the  judgment 
is  affirmed. 
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Romine  v.  San  Antonio  Traction  Co. 
(Texas  — Court  of  Civil  Appeals.) 

InJUBT   CaUSBD  BT   FuOHTOr  HoBSK;1     InBTEUCTION    IB   TO   NBQLIOEirOB  ni 

Dbivuto  FBikonous  Hobse. —  The  plaintiff  was  injured  by  a  horse  whidi 
he  was  driving  becoming  frightened  by  a  street  car  propelled  at  mn  ex- 
cessive rate  of  speed  coming  suddenly  around  a  curve  onto  a  bridge ;  the 
horse  in  his  fright  backed  the  wagon  in  which  the  plaintiff  was  riding 
upon  the  track  of  the  defendant  and  the  wagon  was  struck  by  one  of 
the  defendant's  cars,  and  the  plaintiff  was  thrown  from  his  wagon.  The 
court  charged  in  effect  that  if  the  horse  which  the  plaintiff  was  driving 
was  fractious,  the  plaintiff  was  guilty  of  negligence,  which,  if  c<nitribiit> 
ing  to  the  injury,  precluded  recovery.  It  was  held  that  such  instruction 
was  erroneous,  there  being  no  evidence  except  the  fright  of  the  horse 
<«  the  occasion  of  the  accident,  tending  to  show  that  the  horae  was 
fractious. 

Appeal  by  plaintiff  from  judgment  for  defendant.     Deoeided  Novembtr  4, 
1903.    Reported  (Tex.  Civ.  App.)  77  S.  W.  35. 

Bell  &  McAskill,  for  appellant 

Houston  Bros,  and  B.  J.  Boyle^  for  appellee. 

Opinion  by  Nbii-l,  J. 

This  suit  was  brought  by  appellant  against  the  traction  com- 
pany to  recover  damages  for  personal  injuries  allied  to  have 
been  caused  by  the  negligence  of  the  company.  The  negligence 
charged  as  the  cause  of  the  injury  was  that  appellee  ran  one  of  its 
cars,  in  violation  of  an  ordinance  of  the  city  of  San  Antonio,  at  a 
greater  rate  of  speed  than  three  miles  an  hour  around  a  curve  and 
across  a  bridge  which  appellant  was  crossing  in  a  horse  cart,  and 
that  by  reason  of  the  car,  propelled  at  such  speed,  coming  sud- 
denly around  the  curve  and  on  the  bridge,  the  horse,  drawing  the 
cart  in  which  appellant  was  riding,  became  frightened  and  unman- 
ageable, and  backed  the  cart  upon  appellee's  road  track  in  front 
of  the  moving  car,  and,  as  the  car  struck  the  cart,  appellant,  to 

1.  As  to  liability  of  street  railway  company  for  injuries  caused  by  hone 
frightened  by  negligent  operation  of  street  car,  see  note  to  Lincoln  Traetaon 
Co.  17.  Moore,  ante,  p.  642. 
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avoid  being  mangled  beneath  the  car,  caught  its  guard-rail,  when 
the  motorman  reversed  and  suddenly  started  the  car  backwards, 
jerking  appellant  from  his  cart,  and  throwing  him  on  the  bridge 
floor,  whereby  he  was  injured.  The  appellee  answered  by  a 
general  denial  and  a  plea  of  contributory  negligence,  in  which 
it  was  charged  that  appellant  was  guilty  of  negligence  in  driving 
a  fractious  horse,  and  that  such  negligence  proximately  contrib- 
uted to  his  injury.  The  case  was  tried  before  a  jury,  and  the 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  company. 
The  appellee  maintains  a  street  railway  in  the  city  of  San. 
Antonio,  over  which  it  operates  its  cars  by  electricity.  Its  road 
extends  over  a  bridge  that  spans  the  San  Antonio  river  on  Navarro 
street  Near  the  south  end  of  the  bridge  Crockett  street  crosses 
Navarro.  In  going  north,  before  reaching  the  bridge,  along  Na- 
varro, there  is  a  curve  in  the  railroad  track,  commencing  at  or  near 
the  south  side  of  Crockett  street.  The  record  does  not  disclose  the 
width  of  this  street,  but  the  length  of  the  bridge  is  about  seventy- 
five  feet.  At  the  time  of  the  alleged  accident  there  was  in  force  a 
city  ordinance  restricting  the  speed  of  electric  cars  while  running 
around  curves  and  across  bridges  to  three  miles  per  hour.  On  the 
19th  day  of  July,  1901,  appellant,  while  going  south  along  Navarro 
street,  drove  his  mare,  attached  to  a  cart  in  which  he  was  riding, 
on  the  north  end  of  Navarro  street  bridge ;  and  at  the  same  time 
one  of  appellee's  cars,  propelled  by  electricity,  was  approaching 
liie  bridge  from  the  opposite  direction.  There  is  testimony  tending 
to  prove  that,  in  rounding  the  curve  at  the  intersection  of  Crockett 
and  Navarro  streets,  the  speed  of  the  car  greatly  exceeded  the  limit 
fixed  by  the  city  ordinance,  and  that  appellant's  mare  became 
frightened  at  the  approaching  car,  and  backed  the  cart  on  the  riul- 
way  track,  and  that  it  was  struck  by  the  car,  and  that  appellant, 
by  reason  of  the  action  of  the  frightened  animal,  fell  or  was 
thrown  from  the  cart  and  injured.  There  is  not  a  particle  of  evi- 
dence in  the  record,  barring  the  fright  and  action  of  the  animal 
on  the  occasion  of  the  accident,  tending  in  the  least  to  show  the 
mare  was  fractious.  The  appellant  testified  that  she  was  gentle, 
and  remarked  to  his  companion  in  the  cart  as  the  car  approached 
them,  "  The  mare  is  not  scary."  His  wife  testified :  "  The  horse 
was  gentle.  I  had  drove  her  a  great  deal,  and  she  did  not  scare 
at  street  cars  previous  to  the  time  he  was  hurt'' 
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The  court,  in  its  charge,  suhmitted  as  an  issue  contributory 
negligence,  in  the  following  language:  "  If  you  find  that  plain- 
tiff was  driving  a  fractious  horse,  that  became  frightened  upon 
the  approach  of  said  street  car,  and  that  in  driving  said  fractious 
horse,  if  you  find  he  was  a  fractious  horse,  under  all  the  circum- 
stances, he  was  guilty  of  negligence,  and  that  if  such  negligence, 
if  any,  proximately  contributed  to  the  accident  and  injury,  if  any, 
to  plaintiff,  then  plaintiff  cannot  recover,  and  you  will  so  find-" 
The  submission  in  the  charge  of  the  issue  of  contributory  negli- 
gence is  assigned  as  error,  upon  the  ground  that  there  is  no  evi- 
dence tending  to  support  such  defense.  The  mere  fact  that  a  horse 
took  fright  at  an  approaching  street  car  negligently  operated  can- 
not, alone,  be  taken  as  evidence  that  the  animal  was  fractious,  for, 
if  it  were,  then  the  very  evidence  required  to  make  out  a  case  of 
damages  resulting  from  n^ligence  in  frightening  a  horse  could  of 
itself  alone  be  taken  as  suflBcient  to  defeat  the  action.  This  demon- 
strates the  error  in  the  part  of  the  charge  quoted,  for  it  is  axiomatic 
thsit  a  charge  which  submits  as  an  issue  a  matter  of  defense,  without 
evidence  tending  to  support  it,  is  erroneous.  It  cannot  in  this 
case  be  said  the  error  is  harmless,  for  the  jury  may  have  found 
from  the  evidence  that  every  essential  all^ation  to  plaintiff's  cause 
of  action  was  established,  yet  non  constat  that  the  jury  did  not 
take  the  mere  fright  of  the  animal  as  evidence  that  she  was  frac- 
tious, and,  therefore,  found  that  appellant  was  guilty  of  con- 
tributory negligence. 

For  reason  of  the  error  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


San  Antonio  Traction  Co,  v.  Welter, 

(Texas  —  Court  of  Civil  Appeals.) 

Injury  to  Passenoeb  Attempting  to  Auoht.i — The  plaintiff  was  injured 
while  attempting  to  alight  from  a  car  after  it  had  stopped,  bj  the 
sudden  starting  of  the  car  while  she  was  in  the  act  of  alighting.  A 
charge  to  the  jury  to  the  effect  that  if  it  believed  that  the  plaintiff  at- 
tempted to  alight  from  the  car  after  it  had  stopped,  and  that  while 
she  was  in  the  act  of  alighting  the  car  was  suddenly  put  in  motion 

1.  See  note  to  Champane  v.  LaCrosse  City  Ry.  Co.,  po9t,  p.  088. 
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without  giving  her  sufficient  time  to  alight,  then  the  plaintiff  should 
recover,  is  not  objectionable  as  assuming  the  fact  to  be  that  the  car  had 
stopped  when  the  plaintiff  attempted  to  alight. 

Afpeal  by  defendant  from  judgment  in  favor  of  plaintiff.    I>ecided  November 
18,  1903.     Reported  (Tex.  Civ.  App.)  77  S.  W.  414. 

Houston  Bros,  and  R,  J,  Boyle,  for  appellant. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

Opinion  by  Neilx,  J. 

This  suit  was  brought  by  appellee  against  appellant  to  recover 
damages  for  personal  injuries  inflicted  by  the  negligence  of  the 
company.  Appellant  answered  by  a  general  denial  and  by  a  plea  of 
contributory  negligence,  in  which  it  is  averred  that  appellee  negli- 
gently attempted  to  alight  from  one  of  appellant's  street  cars  while 
it  was  in  motion,  and  thereby  caused  the  injuries  complained  of. 
The  evidence  is  suflScient  to  warrant  the  conclusions  that  on  the 
29th  of  March,  1902,  appellee,  a  woman  seventy-five  years  old, 
boarded  one  of  appellant's  street  cars  as  a  passenger ;  that,  when  it 
arrived  at  the  point  of  her  destination,  the  car  stopped,  and  when 
she  was  in  the  act  of  alighting  therefrom  it  was,  by  the  negligence 
of  the  company's  servant  operating  the  same,  suddenly  put  in 
motion,  before  giving  her  time  to  alight,  and  she  was,  by  such  neg- 
ligence, without  any  contributory  negligence  on  her  part,  thrown 
violently  upon  the  ground,  whereby  she  was  seriously  and  per- 
manently injured,  and  caused  great  physical  and  mental  suffering, 
to  her  damage  in  the  sum  of  $3,500. 

The  first  assignment  complains  of  the  following  paragraph  of 
the  charge: 

"If  you  believe  from  the  evidence  that  on  or  about  the  20th  day  of  March^ 
1902,  plaintiff  boarded  one  of  defendant's  street  cars,  and  became  a  pas- 
eenger  thereon,  and  that  she  attempted  to  alight  therefrom  after  said  car  had 
stopped,  and  if  you  further  believe  from  the  evidence  that  while  she  was  in 
the  act  of  alighting  from  said  car  the  car  was  suddenly  put  in  motion,  with- 
out giving  her  sufficient  time  to  alight,  and  if  you  further  find  from  the  evi- 
dence that  the  defendant  was  guilty  of  negligence  in  failing  to  give  the 
plaintiff  sufficient  time  to  alight  from  its  car,  and  in  suddenly  starting  said 
ear,  if  you  so  find  the  facts  to  be,  and  that  such  negligence,  if  any,  directly 
oaused  plaintiff  to  fall,  and  that  she  was  injured  thereby,  then  your  verdict 
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should  be  for  the  plaintiff,  unless  jou  find,  under  the  charge  hereinafter 
given  you,  that  the  plaintiff  was  guilty  of  negligence  herself  that  contributed 
to  her  injury." 

It  is  urged  under  the  assignment,  as  an  objection  to  the  charge, 
that  it  "  assumed  the  fact  to  be  that  defendant's  car  had  stopped 
when  plaintiff  imdertook  to  alight  therefrom/'  when  the  existence 
of  such  fact  was  an  issue  made  both  by  the  pleadings  and  the  evi- 
dence. We  do  not  think  the  charge  obnoxious  to  the  objection. 
In  our  opinion,  the  question  of  the  existence  of  such  fact,  as  well 
as  all  others  essential  to  plaintiff's  recovery,  is  submitted  by  the 
charge  for  the  jury's  determination.  San  Antonio  £  A,  P.  Ry. 
Co.  V.  Belt  (Tex.  Civ.  App.),  59  S.  W.  610;  G.,  H.  &  8.  A.  By. 
Co.  V.  Waldo  (Tex.  Civ.  App.),  32  S.  W.  783,  and  authorities 
cited.  A  charge  should  be  taken  as  a  whole,  and,  when  the  part 
complained  of  is  taken  and  considered  with  the  fourth  paragraph^ 
it  is  too  clear  for  argument  that  it  does  not  assimie  such  fact. 

The  charge  upon  the  measure  of  damages  is  in  the  very  language 
of  numerous  charges  given  in  cases  of  this  character,  and  upheld 
by  all  the  higher  courts  in  this  State. 

Our  conclusions  of  fact  dispose  of  the  assignment  whidi  oom.- 
plains  of  the  verdict  being  excessive. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed 


Von  Diest  v.  San  Antonio  Traction  Co. 

(Texas  —  Court  of  Civil  Appeals.) 

Obdinangk  Requibino  Fendeb  and  a  Conductoe  and  Motoeman  on  St 

Cab  ;  Application  to  Tbailebs. —  A  city  ordinance^  requiring  street  cmrs 
to  be  provided  with  car  fenders  of  the  most  improved  design  and  construe- 
tion,  and  that  one  conductor  and  one  motorman  shall  be  employed  on 
each  electric  car  should  not  be  construed  so  as  to  require  a  fender  and 
a  conductor  and  motorman  on  trailers. 

As  to  municipal  ordinances  controlling  the  operation  of  street  railways 
generally,  and  the  reasonableness  of  ordinances  requiring  fenders,  see  note 
to  People  V.  Detroit  United  Ry.,  etc.,  Co.,  ante,  p.  460. 
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AWBEAL  hj  plaintiff  from  judgment  for  defendant.    Decided  Noyember  25,  1903. 

Reported  (Tex.  Civ.  App.)   77  S.  W.  632. 

Jos.  Boviledge,  8elig  Deutschman,  and  Harry  Wurzbach,  for 
appellant 

Houston,  Bros,  and  R.  J,  Boyle,  for  appellee. 

Opinion  by  Flt,  J. 

This  is  a  personal  injury  suit  instituted  by  appellant  to  recover 
damages  alleged  to  have  accrued  through  the  negligence  of  ap- 
pellee in  suddenly  starting  its  car  when  appellant  was  attempting 
to  get  on  the  same,  and  the  failure  of  appellee  to  have  a  fender 
and  a  conductor  and  a  motorman  on  the  trailer,  as  required  by 
ordinance  of  the  city.  The  verdict  and  judgment  were  in  favor 
of  appellee.  By  a  strong  preponderance  of  the  evidence,  it  was 
shown  that  appellant  was  injured  by  attempting  to  board  a  car 
while  it  was  moving.  The  car  which  he  attempted  to  get  on  was 
a  motor  car,  to  which  was  attached  a  car  without  a  motor,  known  as 
a  "  trailer."  Appellant  missed  his  hold  on  the  motor  car,  and  fell 
in  the  rear  of  it,  and  his  arm  was  run  over  and  crushed  by  the 
trailer.    No  negligence  was  shown  upon  the  part  of  appellee. 

There  was  an  allegation  in  the  petition  that  appellee  was  negli- 
gent in  not  having  a  fender  and  a  conductor  and  motorman  on  the 
trailer,  which,  it  is  contended,  is  required  by  the  ordinances  of  the 
city  of  San  Antonio.  The  court  sustained  exceptions  to  that  por- 
tion of  the  petition.    The  ordinances  referred  to  are  as  follows: 

"Sec.  59.  It  shall  be  unlawful  for  any  person,  firm  or  corporation,  or  for 
any  officer  or  employee  of  a  corporation  to  operate  or  run  upon  any  public 
street,  avenue,  plaza  or  square,  of  the  city  of  San  Antonio,  any  street  car 
unprovided  with  a  car  fender  of  the  most  improved  design  and  construction." 

"  Sec.  16.  Hereafter  no  electric  car  shall  be  propelled  or  operated  within  the 
limits  of  the  city  of  San  Antonio^  without  having  one  conductor  and  one 
motorman  thereon." 

It  is  the  contention  of  appellant  that  language  of  the  ordinances 
support  the  allegations  of  the  petition,  and  that  it  is  the  duty  of 
the  street  railway  company  to  have  fenders  and  conductors  and 
motormen  not  only  on  motor  cars,  but  on  cars  thereto  attached 
that  have  no  motors,  and  that  are  dependent  upon  the  motor  car 
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for  power  and  motion.  It  may  be  that  a  literal  construction  of  the 
ordinances  would  give  support  to  the  contention,  but  statutee  and 
ordinances  must  have  a  reasonable  construction  upon  them,  and 
not  one  repugnant  to  common  sense.  In  the  case  of  Russell  v. 
Farqvhar,  55  Tex.  355,  the  statute  was  under  consideration  which 
provides  that  no  judgment  or  decree  for  the  title  to  land  or  for  the 
partition  of  land  shall  be  received  in  evidence  unless  recorded  in 
the  county  in  which  the  land  is  situated,  and  it  was  held  that  the 
statute  was  intended  for  the  protection  of  bona  fide  purchasers  and 
creditors,  and  had  no  reference  to  others.  The  Supreme  Oourt 
said  : 

"  If  courts  were  in  all  cases  to  be  controlled  in  their  construction  of  stat- 
utes  by  the  mere  literal  meaning  of  the  words  in  which  they  are  couched,  it 
mi^^t  well  be  admitted  that  appellant's  objection  was  well  taken.  But  such 
is  not  the  case.  To  be  thus  controlled^  as  has  often  been  held,  would  be  for 
courts,  in  a  blind  effort  to  refrain  from  an  interference  with  legislative  au- 
thority, by  their  failure  to  apply  well-established  rules  of  construction,  to  in 
fact  abrogate  their  own  power,  and  usurp  that  of  the  Legislature,  and  cauae 
the  law  to  be  held  directly  the  contrary  of  that  which  the  Legislature  had  in 
fact  intended  to  enact.  While  it  is  for  the  Legislature  to  make  the  law,  it  is 
the  duty  of  the  courts  to  'try  out  the  right  intendment'  of  statutes  upcm 
which  they  are  called  to  pass,  and  by  their  proper  construction  to  ascertain 
and  enforce  them  according  to  their  true  intent.  For  it  is  this  intent  which 
constitutes  and  is  in  fact  the  law,  and  not  the  mere  verbiage  used  by  inad- 
vertence or  otherwise  by  the  Legislature  to  express  its  intent,  and  to  follow 
which  would  pervert  that  intent." 

This  language  is  quoted  and  approved  in  Mclnery  v.  Oaivesion, 
58  Tex.  334,  and  Edwards  v.  Morton,  92  Tex.  152,  46  S.  W.  792. 
The  city  council,  in  passing  the  ordinance  as  to  fenders,  had  in 
view  the  protection  of  citizens  from  injury  by  cars  propelled  by 
electricity,  and  could  not  have  contemplated  that  fenders  should 
be  placed  on  a  car  without  the  powers  of  locomotion  within  itself, 
and  which  could  only  be  carried  along  the  street  railway  tracks  by 
being  coupled  to  a  car  provided  with  motive  power.  The  object  in 
having  a  conductor  and  motorman  on  a  car,  it  is  clear,  was  to  pro- 
cure the  undivided  attention  of  one  man  to  the  propulsion  of  the 
car,  in  order  that  the  safety  of  passengers  and  those  using  the 
street  might  not  be  endangered.  To  hold  that  the  ordinance  in- 
tended that  a  motorman  should  be  put  on  a  car  that  had  no  motor 
would  be  to  render  it  absurd  and  ridiculous,  and  is  a  fine  example 
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of  what  positions  courts  would  be  led  into  by  a  literal  construction 
of  statutes  in  every  instance.    Whenever  literalism  becomes  antago- 
nistic to  common  sense  and  reason,  it  must  be  set  aside  in  judicial 
construction.    If  it  cannot  be  reasonably  held  that  it  was  intended 
that  a  motorman  should  be  placed  on  a  car  coupled  on  behind  a 
motor  car,  why  should  it  be  held  that  it  was  intended  that  such 
car  should  be  provided  with  a  fender?     In  the  very  nature  of 
things,  the  trailer  could  not  be  the  car  that  would  strike  any  per- 
son or  other  obstruction  on  the  track,  and  there  could  be  no  object 
in  having  it  provided  with  a  fender  to  protect  against  dangers 
which  could  not  arise.     It  will  not  be  seriously  contended  that  a 
fender  was  demanded  by  the  ordinance  to  protect  people  who  might 
fall  down  between  the  trailer  and  the  motor.     We  think  that, 
within  the  spirit  of  the  ordinance,  the  two  cars  coupled  constituted 
one  car,  and  a  fender  on  the  front  car  and  one  conductor  and 
motorman  were  all  that  was  required  by  the  ordinance.    In  a  trial 
amendment,   appellant  alleged  that,   if  a  fender  had  been  pro- 
vided   for    the    trailer,    it   would    have   prevented    his    injury, 
and,  if  there  had  been  a  motorman  and  conductor  on  the  second 
car,   that    the  cars  could    have  been  stopped  in  time  to  have 
prevented    his    injury.       This    pleading   was   not    excepted    to, 
but    no    evidence    was    introduced    tending    to    show    that    ap- 
pellant would  not  have  sustained  the  same  injuries,  had  there 
been  a  fender  and  a  conductor  and  motorman  on  the  trailer.    The 
question  as  to  whether  the  conductor  could  have  stopped  the  car 
and  prevented  the  injury  if  he  had  been  on  the  rear  platform  of 
the  motor  car,  or  the  front  platform  of  the  trailer,  could  have 
been  answered  only  by  an  opinion  on  the  part  of  appellant,  and 
was  properly  excluded.     The  conductor  swore  that  he  tried  to 
catch  appellant  as  he  fell,  and  at  once  gave  the  signal  for  an  im- 
mediate stop,  and  then  applied  the  brake  on  the  trailer.     He 
swore  that  the  car  was  stopped  within  fifteen  feet     The  whole 
testimony  imited  to  show  that  the  conductor  was  on  the  front  plat- 
form of  the  "  trailer,"  and  that  he  did  all  in  his  power  to  stop  the 
car  and  prevent  the  accident.     Appellant  did  not  swear  that  the 
conductor  was  not  on  the  platform  of  the  trailer,  but  simply  that 
he  did  not  see  a  conductor  on  either  car. 

The  fourth  and  fifth  assignments  of  error  are  without  merit. 
The  court  correctly  presented  every  issue  in  the  case,  and  did  not 
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err  in  refusing  to  give  the  special  instructions  asked  by  ap- 
pellant The  only  case  presented  bj  the  pleadings  and  evidence 
of  appellant  was  that  the  car  stopped  in  answer  to  his  signal,  and 
that,  while  he  was  in  the  act  of  getting  on,  it  was  suddenly  started, 
and  he  was  thrown  to  the  ground  and  injured.  Appellee  met  the 
issue  by  pleading  and  proof  that,  when  the  appellant  attempted 
to  get  on  the  car,  it  was  moving,  and  that  he  was  precipitated* 
through  his  own  negligence,  to  the  ground  between  the  cars.  The 
court  fully  presented  the  case  made  out  by  the  appellant,  and  then, 
in  effect,  told  the  jury  that,  if  they  did  not  find  that  the  facts  sus- 
tained appellant's  case,  they  would  find  for  appellee.  Appellant 
desired  another  phase  of  the  case  than  that  made  by  his  pleadings 
and  evidence  presented  to  the  jury,  and  the  court  properly  refused 
to  present  it  There  was  no  evidence  tending  to  prove  that  the  car 
was  moving  slowly  at  the  time  he  attempted  to  board  it  Ho 
swore  it  had  come  to  a  f idl  stop.  The  others  swore  that  it  did  not 
"  slow  down ''  at  all,  but  was  moving  at  the  rate  of  from  three  to 
five  miles  an  hour. 

The  verdict  is  sustained  by  the  evidence,  and  the  judgment  is 
affirmed. 


Houston  Electric  Co.  v.  Nelson. 

(Texas  —  Court  of  Civil  Appeals.) 

Injury  to  Passbngeb  Caused  by  Collision  with  Vehicle  ;1  Instbuction  ab 
TO  Degree  of  Case. —  The  plaintiff,  a  passenger  on  one  of  the  defendant's 
cars,  was  injured  by  a  collision*  with  a  vehicle.  The  court  refused  to 
charge  the  jury  that  if  the  motorman  in  charge  of  the  car  waa  in  the 
exercise  of  a  very  high  degree  of  care  and  prudence  to  prevoit  the  ac- 
cident, then  the  defendant  would  not  be  liable,  and  also  refused  a  re- 
quested charge  to  the  effect  that  the  company  is  not  an  insurer  of  the 
safety  of  its  passengers,  and  the  mere  fact  that  the  car  collided  with 
the  vehicle  does  not  in  itself  establish  liability  against  the  defendant. 
It  was  held  that  the  court  erred  in  refusing  to  charge  as  to  the  degree 

1.  Other  cases  in  this  volume  pertaining  to  injuries  received  by  passengers 
in  collisions  with  vehicles  are:  Jones  t*.  United  Rys.  &  Elec.  Co.^  2  St.  Ry. 
Rep.  406,  (Md.)  57  Atl.  620;  Frank  v.  Metropolitan  St.  Ry.  Co.,  2  St  Ry. 
Rep.  798,  91  App.  Div.  (N.  Y.)  486,  86  N.  Y.  Supp,  1018. 


Digitized  by  VjOOQ IC 


Houston  Electric  Co.  v.  Nelson.  907 

of  proper  care,  and  that  it  should  have  charged  to  the  effect  that  car- 
riers of  passengers  are  not  insurers  of  the  safety  of  their  passengers, 
but  are  only  held  to  the  exercise  of  that  high  degree  of  care  in  respect 
to  their  safety,  which  very  prudent  and  cautious  persons  would  use 
under  like  circumstances,  and,  if  such  care  is  shown,  or  if  the  lack  of 
it  does  not  appear,  liability  is  not  established. 

Appeal  by  defendant  from  judgment  for  plaintiff.    Decided  December  18,  1903. 
Reported  (Tex.  Civ.  App.),  77  S.  W.  978. 

Baker,  Botts,  Baker  &  Lovett,  for  appellant. 

Opinion  by  Gill,  J. 

This  is  a  suit  by  the  appellee  against  the  appellant  for  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  his  wife 
as  a  result  of  a  collision  between  one  of  the  street  cars  of  appellant 
(on  which  his  wife  was  a  passenger)  and  a  water  cart  The  col- 
lision is  alleged  to  have  been  due  to  the  negligence  of  the  servants 
of  appellant  in  charge  of  the  street  car.  Appellant  answered  by 
general  denial.  Verdict  and  judgment  were  for  plaintiff,  and 
defendant  has  appealed. 

The  evidence  adduced  was  conflicting  both  on  the  issue  of  the 
negligence  of  the  company  and  the  effect  of  the  accident  on  the 
plaintiff^s  wife.  In  view  of  the  result  of  this  appeal,  we  do  not 
find  it  necessary  to  state  more  fully  the  facts  or  the  nature  of  the 
case. 

The  court,  after  defining  generally  the  degree  of  care  which 
bound  defendant  with  reference  to  the  protection  of  its  passengers, 
submitted  the  facts  upon  the  following  charge,  and  no  other : 

**  If  you  believe  from  the  evidence  that  the  plaintiff's  wife  was  injured  by 
a  car  colliding  with  a  water  cart,  as  charged  in  his  petition,  and  in  the  manner 
as  charged  in  the  petition,  then  you  will  find  for  the  plaintiff  such  damages 
(if  any)  as  the  plaintiff  has  received  by  reason  of  the  injury,  taking  into  con- 
sideration the  expense  of  cure  and  such  amount  as  the  services  of  plaintiff's 
wife  have  been  to  him  diminished  in  value  by  reason  of  the  injury,  and  the  jury 
may  take  into  coifsideration  the  permanency  of  such  injury  as  they  may  find 
from  the  evidence  in  estimating  the  damages,  if  any.  If  the  jury  do  not  be- 
lieve the  plaintiff's  wife  was  injured  as  charged  in  plaintiff's  petition  and  in 
the  manner  therein  charged,  they  will  find  for  defendant." 

To  this  charge  several  objections  are  urged,  the  first  being  that 
the  charge  is  a  virtual  assumption  that  plaintiff  may  recover  if 
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his  wife  was  injured,  and  this  regardless  of  whether  the  com- 
pany's n^ligenee  caused  the  collision  or  not  That  there  \ras  a 
slight  collision  between  the  car  and  a  water  cart  is  undisputed; 
and  while  the  charge,  read  in  the  light  of  the  petition,  may  be 
correct  in  the  abstract,  it  is  clearly  misleading  on  the  face  of  it. 
The  most  easy  and  natural  construction  to  place  on  it  is  that,  if  the 
plaintiff  has  shown  a  collision,  and  consequent  injury  to  his  wife, 
liability  is  established  irrespective  of  other  proof.  Whatever  may 
generally  be  the  probative  weight  of  the  accident  itself  on  the  issue 
of  negligence  in  passenger  accident  cases,  this  is  certainly  not  a 
case  in  which  the  court  might  assume  that  proof  of  the  collision 
established  the  allegation  of  negligence.  The  nature  of  the  acci- 
dent and  its  causes  were  fully  disclosed,  and,  if  the  jury  believed 
the  witnesses  adduced  by  the  defendant,  the  servants  of  the  de- 
fendant were  without  fault. 

The  action  of  the  court  in  referring  the  jury  to  the  pleadings 
for  the  issues  is  also  criticised.  Ordinarily,  this  might  not  be 
error  requiring  a  reversal,  but  we  nevertheless  regard  it  as  a  prac- 
tice which  should  not  be  encouraged.  What  issues  are  made  by 
the  pleadings  is  a  question  of  law  for  the  court,  and  they  should 
be  so  determined  and  distinctly  presented  in  the  charge.  Brad- 
shaw  V.  Mayficld,  24  Tex.  483 ;  Barkley  v.  Tarrant  Co.,  53  Tex. 
257. 

The  defendant  requested  the  trial  court  to  instruct  the  jury  that 
if  the  motorman  in  charge  of  the  car  was  in  the  exercise  of  a  very 
high  degree  of  care  and  prudence  to  prevent  the  accident,  then 
defendant  would  not  be  liable.  The  defendant  was  entitled  to 
have  the  issue  of  proper  care  submitted  to  the  jury  in  terms,  and 
the  court  erred  in  refusing  to  do  so. 

Defendant  complains  also  of  the  refusal  to  give  a  requested 
special  charge  to  the  effect  that  the  company  is  not  an  insurer  of 
the  safety  of  its  passengers,  and  the  mere  fact  that  the  car  collided 
with  the  wagon  does  not  in  itself  establish  liability  against  defend- 
ant. The  charge  should  not  have  been  given  in  the  form  re- 
quested. The  rule  is  that  carriers  of  passengers  are  not  insurers 
of  the  safety  of  their  passengers,  but  are  only  held  to  the  exercise 
of  that  high  degree  of  care  in  respect  to  their  safety  which  very 
prudent  and  cautious  persons  would  use  imder  like  circumstances, 
and,  if  such  care  is  shown,  or  if  the  lack  of  it  does  not  appear, 
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liability  is  not  established.  The  defendant  was  entitled  to  such  a 
charge.  But  to  charge  either  way  upon  the  happening  of  the 
accident  as  an  evidential  fact  would  have  been,  under  the  facts  of 
this  case,  upon  the  weight  of  evidence. 

Some  of  the  criticisms  of  the  court's  charge  on  the  measure  of 
damages  are  well  foimded,  but  the  rules  upon  the  subject  are  so 
simple  and  well  settled  we  cannot  believe  the  errors  will  be  re- 
peated upon  another  trial.  We,  therefore,  do  not  notice  them 
further. 

For  the  errors  indicated,  the  judgment  of  the  triaj  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


Cases  in  Court  of  Civil  Appeals  of  Texas  Not  Reported  in  Full. 

1.  Injubt  to  Passengeb  by  Sudden  Stabt  Befobe  Being  Seated. —  In  the 
case  of  Pelly  v.  Denison  &,  Sherman  Ry.  Go.  (Tex.  Civ.  App.)«  78 
S.  W.  542,  it  appeared  that  the  plaintiff  boarded  one  of  the  cars  of  the 
defendant,  and  before  she  had  reached  a  seat  and  sat  down  she  was  pre- 
cipitated against  one  of  the  seats  in  the  car  by  the  sudden  start  of  the 
car,  producing  serious  injury.  From  the  plaintiff's  evidence  it  appeared 
that  she  was  in  poor  health,  having  suffered  an  attack  of  la  grippe; 
that  there  was  but  one  vacant  seat  in  the  car  when  she  entered,  which 
was  near  the  front  end  of  the  car,  and  that  she  did  not  pass  any  vacant 
seats  before  the  car  was  put  in  motion ;  that  the  conductor  on  the  car  was 
informed  when  the  plaintiff  entered  it  that  she  had  been  sick,  and  needed 
assistance.  For  the  defense  it  appeared  that  the  car  was  not  started 
with  a  jerk ;  that  she  was  not  thrown  against  one  of  the  seats  of  the  car ; 
that  she  experienced  no  accident  or  injury  while  walking  to  her  seat,  and 
that  she  passed  three  vacant  seats  in  the  car  before  the  car  was  put  in 
motion. 

The  court  instructed  the  jury  that  if  it  believed  from  the  evidence 
that  the  car  was  started  while  the  plaintiff  was  walking  to  a  seat  therein, 
and  before  she  had  reasonable  time  to  get  seated,  and  that  by  so  starting 
said  car  she  was  thrown  against  a  seat  and  injured,  and  that  if  the 
jury  believe  that  the  car  was  started  in  such  a  manner  as  to  constitute 
negligence,  and  that  such  negligence  was  the  direct  and  proximate  cause 
of  the  injury,  the  jury  should  find  for  the  plaintiff.  Such  instruction 
was  held  to  be  correct,  and  not  assailable  because  making  the  plaintiff's 
right  to  recovery  depend  upon  the  defendant's  negligence  b^ing  the 
proximate  cause  of  the  injury. 
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The  fact!  stated  to  the  effect  that  the  defendant's  conductor  was  noti- 
fied of  the  weakness  of  the  plaintiff  did  not  raise  the  issue  of  diaoorered 
peril. 

The  only  evidence  in  the  case  as  to  contributory  negligence  being  to 
the  effect  that  she  passed  two  or  three  vacant  seats  after  entering  tiie 
car,  without  taking  them,  it  was  not  error  for  the  court  in  its  charge 
to  single  out  such  fact  in  presenting  the  issue  of  contributory  negligence. 

A  judgment  for  the  defendant  was  affirmed. 
2.  Collision  with  Vkhiclb  at  Street  iNTEBSEcnoN ;  Dittt  to  Look  Back. — 
In  the  case  of  £1  Paso  Electric  Ry.  Ck>.  v,  Kendall  (Tex.  Civ.  App.). 
78  S.  W.  1081,  the  plaintiff  sought  to  recover  damages  for  injuries  to 
his  minor  son  caused  by  a  collision  between  a  vehicle  which  he  was 
driving  and  a  street  car  of  the  defendant  at  a  street  intersection.  The 
defendant  contended  that  the  plaintiff's  evidence  showed  that  the  boy 
was  guilty  of  contributory  negligence,  and  that  it  was  error  to  charge 
the  jury  that  the  burden  of  proof  on  the  issue  was  upon  the  d<>fendaot« 
It  was  held  that  a  child  of  twelve  years  of  age  cannot,  in  any  ordinary 
case,  be  held  guilty  of  contributory  negligence  as  a  matter  of  law.  The 
boy  testified  that  before  crossing  the  track  he  looked  out  of  the  front  apd 
sides  of  the  vehicle  in  which  he  was  driving  and  saw  no  car,  heard  no 
signals,  and  did  not  know  of  the  presence  of  the  car  until  it  struck  the 
wagon.  He  also  testified  that  there  was  nothing  to  obstruct  his  view 
and  that  if  he  had  been  keeping  a  lookout  he  would  have  seen  the  car. 
Such  facts  do  not  necessarily  show  contributory  negligence  as  a  matter 
of  law. 

A  judgment  for  the  plaintiff  was  affirmed. 
9.  IjujvuY  TO  Pedestrian;  Duty  of  Motorman  to  Avoid  Injxjbt  to  Person 
Approaching  Track. —  In  the  case  of  Qalveston  City  Ry.  Co.  v.  Hanna, 
(Tex.  Civ.  App.),  79  S.  W.  639,  it  appeared  that  the  plaintiff,  a  boy 
of  about  twelve  and  one-half  years  of  age,  while  crossing  a  street  in 
which  the  cars  of  the  defendant  were  operated,  was  struck  by  one  of 
such  cars,  knocked  down  and  seriously  injured.  At  the  time  of  the  acci- 
dent the  plaintiff  was  crossing  the  street  diagonally  from  northeast  to 
southwest,  and  the  car  which  struck  him  was  nmning  along  the  street 
from  west  to  east.  The  car  was  being  operated  at  an  excessive  rate  of 
speed,  estimated  by  some  of  the  witnesses  at  from  fifteen  to  eighteen 
miles  an  hour.  The  motorman  saw  the  plaintiff  approaching  the  track, 
and  also  saw  that  he  was  oblivious  to  the  approach  of  the  car,  but  made 
no  effort  to  lessen  the  speed  of  the  car  until  just  before  the  collision 
occurred,  and  when  it  was  too  late  to  stop  it  so  as  to  prevent  its 
striking  the  plaintiff.  If  the  car  had  not  been  running  at  a  rate  of 
speed  exceeding  four  or  five  miles  an  hour,  it  might  have  been  stopped 
within  a  distance  of  twenty-one  feet.  The  car  must  have  been  at  least 
150  feet  distant  from  the  plaintiff  when  the  motorman  first  noticed  him 
approaching  the  track.  The  plaintiff,  as  he  approached  the  track,  was 
amusing  himself  by  throwing  into  the  air  and  catching  a  padcage  which 
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he  was  cairyiiig.  He  was  so  intent  upon  his  sport  that  it  was  apparent 
to  the  witnesses  who  saw  him  that  he  did  not  observe  the  swiftly 
approaching  car. 

It  was  contended  by  the  defendant  that  the  evidence  showed  that  the 
plaintifTs  injuries  were  caused  by  his  contributory  n^ligence.  The 
court  held,  however,  that  conceding  the  n^ligence  of  the  plaintiff,  it 
would  not  be  authorized  under  the  evidence  to  say  that  such  n^ligence 
was  the  proximate  cause  of  his  injury.  The  issue  of  discovered  peril 
was  clearly  raised  by  the  evidence.  When  the  defendant's  motorman  saw 
that  the  plaintiff  was  not  aware  of  the  approach  of  the  car  and  would 
probably  run  upon  the  track  in  front  of  it,  the  duty  at  once  devolved 
upon  him  to  use  every  means  in  his  power  consistent  with  the  safety  of 
those  upon  the  car  to  prevent  injury  to  the  plaintiff.  It  was  not  suf- 
ficient for  the  motorman  to  use  every  means  in  his  power  to  prevent  the 
injury  after  the  plaintiff  had  run  upon  the  track  just  in  front  of  the 
car;  he  should  have  begun  to  use  every  means  in  his  power  to  prevent 
the  injury  as  soon  as  he  saw  that  it  was  probable,  and  not  waited  until 
the  danger  became  so  imminent  that  the  injury  could  not  have  been 
averted.  The  evidence  of  the  motorman  and  of  all  the  witnesses  who 
saw  the  accident  to  the  effect  that  the  motorman  attempted  to  call  the 
plaintiff's  attention  by  sounding  the  gong  and  hallooing  to  him,  and 
that  such  efforts  were  unavailing  made  it  the  duty  of  the  motorman,  in 
the  exercise  of  ordinary  care  to  prevent  the  injury,  to  lessen  the  speed 
of  the  car,  and  not  to  have  attempted  to  run  by  the  plaintiff  until  satis* 
fled  that  he  was  aware  of  the  approach  of  the  car. 

A  judgment  for  the  plaintiff  was  afllrmed. 


Ciij/  of  Montpelier  v.  Barre  &  Montpelier  Traction  &  Power  Co. 

(Vermont — Supreme  Court.) 

Use  of  Tbaxsfebs  on  Consolidated  Lines. —  A  condition  in  a  franchise  to  a 
street  railway  company  fixing  the  rate  of  fare  for  riding  upon  the  lines 
of  the  company  within  the  limits  of  the  city  at  five  cents  and  reqiiiriog 
the  company  to  give  transfer  tickets  for  use  on  all  of  its  own  lines  does 
not  require  the  holder  of  such  franchise  to  give  transfers  for  use  on  a 
line  connecting  its  lines  within  the  city  with  the  lines  of  another  street 

stse£t  cah  transfers. 

1.  Issne  of  transfers. 

a.  Nature  of  transfers. 

b.  Status  of  persons  holding  transfers, 
e.  Statutory  provisions. 
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railway  in  another  city,  whose  rights  had  been  acquired  by  the  former 
company,  notwithstanding  the  fact  that  the  franchise  of  the  latter  com- 
pany was  granted  subject  to  similar  conditions. 

PcnnoN  for  mandamus  compelling  the  defendant  to  comply  with  conditionB 
of  its  franchise.  Decided  November  25,  1903.  Reported  (Vt.)  56  AtL 
278. 

Frederick  P.  Carlton,  for  petitioner. 

Richard  A.  Hoar  and  Buftis  E.  Brovm,  for  petitionee. 

Opinion  by  Haselton,  J. 

This  is  a  petition  for  a  writ  of  mandamus.  The  petitionerB 
are  the  city  of  Montpelier  and  Frank  M.  Corry,  its  mayor,  who 
petitions  on  his  own  behalf  and  on  behalf  of  all  the  citizens  and 

2.  Presentment  of  transfers. 

a.  Duty  of  passenger. 

b.  Duty  of  company. 

3.  Ejection  of  passengers. 

a.  Where  verbally  transferred. 

b.  Where  presenting  torn  transfers. 

c.  Where  transferred  to  the  wrong  line. 

d.  Where  transfer  has  a  time  limit  erroneously  punched. 

e.  Damages,  ezemplaxy  and  compensatory. 

4.  In  general. 

a.  Ticket  produced  is  condusiye. 

b.  Notice  of  change  of  rules. 

1.  Issue  of  transfers,  a.  Nature  of  transfers. —  The  system  of  tranafers  is 
devised  to  afford  to  passengers  paying  the  customary  fare  a  means  by  whicb» 
on  leaving  the  car  at  a  designated  point,  they  may  be  entitled,  within  a 
limited  time  and  without  further  payment  of  fare,  merely  by  the  presenta- 
tion of  the  BOHsalled  transfer  check,  to  a  continuation  of  their  ride  on  another 
line  of  cars.  The  paper  slip  or  ticket  designated  a  transfer,  when  in  the 
hands  of  the  passenger,  serves  a  twofold  purpose:  (1)  To  the  passenger,  as 
an  evidence  of  his  contract,  by  which  he  is  entitled  to  continue  his  journey 
upon  the  connecting  road;  and,  (2)  To  the  company  as  a  means  of  identifica- 
tion afforded  to  its  conductors  and  servants  by  which  they  may  know  tliat 
the  passenger  presenting  the  transfer  is  entitled  to  ride  without  further 
payment  of  fare.    Ex  parte  Lorenzen,  12S  Cal.  431  (435),  61  Pac.  68. 

The  right  of  transfer  from  one  line  to  another  without  extra  charge  is 
not  the  equivalent  of  a  continuous  ride  on  the  same  car  to  the  place  of 
destination.     State  ex  rel.  City  of  St  Paul  v.  St  Paul  Ciiy  Ry.  Ock,  78 
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inhabitants  of  the  city  of  Montpelier.  The  defendant  i&  a  corpo- 
ration operating  lines  of  street  railway  within  the  cities  of  Barre 
and  Montpelier  and  the  town  of  Berlin.  Its  lines  or  systems 
have  been  so  connected  that  it  now  operates  a  continuous  line  from 
the  city  of  Montpelier  through  the  town  of  Berlin  to  the  city  of 

Minn.  331  (341),  81  N.  W.  200.  Nor  is  the  transfer  private  property  to  the 
extent  that  the  holder  may  give  another  his  rights  in  it.  It  is  accepted 
subject  to  conditions  legally  imposed  by  the  company.  Ex  parte  Lorenzen, 
128  Cal.  431  (438),  61  Pac.  68.  The  duty  to  give  transfer  tickets  when 
so  directed  by  city  ordinances  is  a  public  duty  arising  out  of  the  character 
of  street  railway  companies.  Chicago  Union  Traction  Co.  v.  City  of  Chicago, 
199  111.  579,  65  N.  E.  470. 

b.  Status  of  persons  holding  transfers. —  A  person  holding  a  transfer  be- 
tween connecting  cars  is  held  to  be  a  passenger,  with  respect  to  the  company, 
at  any  time  while  properly  passing  between  the  connecting  cars  at  the 
designated  time  and  place.  So  where  plaintiff  held  a  transfer  and,  as  she 
was  mounting  the  car  to  which  she  was  transferred,  at  the  transfer  point, 
was  injured,  it  was  held  that  she  was  a  passenger  and  the  agents  of  the 
company  owed  her  due  care  as  such.  Washington,  etc.,  Ry.  Co.  v,  Pat- 
terson, 9  App.  Cas.  (D.  C.)  423.  In  Keator  r.  Scranton  Traction  Ck>.,  191 
Pa.  St.  102,  43  Atl.  86,  plaintiff  was  given  a  check  transferring  her  from  one 
car  to  another  a  block  distant.  While  approaching  the  second  car  she  was 
injured  by  the  breaking  of  the  trolley-pole;  it  was  held  that  she  was  entitled 
to  damages  unless  the  railway  company  could  show  the  extraordinary  care 
which  it  owes  to  a  passenger.  The  passenger  continued  to  be  one,  and  en- 
titled to  ordinary  care,  even  when  walking  between  the  connecting  points. 
See  also  Citizens*  St.  Ry.  Co.  r.  Merl,  134  Ind.  609,  33  X.  E.  1014. 

c.  Statutory  provisions. —  It  has  been  held  in  several  cases  that  statutes  or 
ordinances  regulating  street  car  transfers  were  valid  and  constitutional.  In 
Ex  parte  Lorenzen,  128  Cal.  431,  61  Pac.  68,  it  was  held  that  a  municipal 
ordinance  which  requires  that  street  car  transfers  be  issued  and  delivered 
within  the  car  where  made,  and  received  only  within  the  car  to  which  made, 
and  forbidding  any  one  except  the  conductor  of  the  street  car  line  to  give, 
sell,  or  issue  transfer  checks  or  tickets,  does  not  violate  the  first  section  of 
the  Fourteenth  Amendment  of  the  United  States  Constitution  guaranteeing 
personal  liberty  and  the  right  of  private  property.  Nor  is  it  arbitrary,  op- 
pressive, or  unreasonable.  Its  primary  object  is  to  advance  the  convenience 
and  welfare  of  the  traveling  public.  See  also  Chicago  Union  Traction  Co. 
V.  City  of  Chicago,  199  111.  484,  65  N.  E.  451,  where  it  was  said  that  the 
power  to  fix  fares  includes  the  power  to  regulate  the  use  of  transfers.  But 
in  Atlanta  r.  Old  Colony  Trust  Co.,  59  U.  S.  App.  230,  88  Fed.  859,  32 
C.  C.  A.  125,  where  the  common  council  of  the  city  of  Atlanta  passed  an 
ordinance  requiring  street  railroads  to  carry  passengers  for  a  single  fare  of 
five  cents  and  to  give  transfers,  it  was  held  that  there  was  nothing  in  the 
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Barre,  and  the  petition  is  for  a  writ  of  mandamus  directing  the 
defendant  to  issue  to  its  Montpelier  patrons  transfers  to  the  lines 
of  the  defendant  in  Berlin  and  Barre.  The  testimony,  howev^er, 
establishes  that  the  defendant  carries  a  passenger  over  its  lines  in 
the  city  of  Montpelier  and  the  town  of  Berlin  to  the  Barre  line  oo 

charters  of  the  city,  the  charter  of  the  railroad,  the  statutes  of  the  State» 
or  the  Constitution  of  the  State  which  would  give  the  city  authority  to  pass 
such  an  ordinance. 

The  New  York  Railroad  Law  (chap.  565,  Laws  1890,  §  104,  as  amended  bj 
chap.  676,  Laws  1892)  provides:  "Every  such  corporation  (street  railway) 
entering  such  contract  (with  another  for  the  operation  of  a  railroad)  shall 
carry,  or  permit  any  other  party  thereto  to  carry,  between  any  two  points 
on  the  railroads  or  portions  thereof  embraced  in  such  contract  (i.  e.,  %  78) 
any  passenger  desiring  to  make  one  continuous  trip  between  such  points, 
for  one  single  fare  not  higher  than  the  fare  lawfully  chargeable,  by  either  of 
such  corporations  for  an  adult  passenger.  Every  such  corporation  shaU 
upon  demand,  and  without  extra  charge,  give  to  each  passenger  paying  one 
single  fare,  a  transfer  entitling  such  passenger  to  one  continuous  trip  to  any 
point  or  portion  of  any  railroad,  embraced  in  such  contract,  to  the  end  that 
the  public  convenience  may  be  promoted,  by  the  operation  of  the  railroads 
embraced  in  such  contract  substantially  as  a  single  railroad  with  a  single 
rate  of  fare.  For  every  refusal  to  comply  with  the  requirements  of  this 
section,  the  corporation  so  refusing  shall  forfeit  fifty  dollars  to  the  aggrieved 
party.  The  provisions  of  this  section  shall  only  apply  to  railroads  wholly 
within  the  limits  of  any  one  incorporated  city  or  village."  In  Mendoza  c. 
Metropolitan  St.  Ry.  Qo,,  51  App.  Div.  (N.  Y.)  430,  it  was  held  that  tbo 
term  "embraced  in  such  contract"  in  the  statute,  refers  only  to  those  roads 
operated  by  the  contracting  parties  at  the  time  the  contract  was  made.  In 
Blume  f.  Interurban  St.  Ry.  O).,  1  St.  Ry.  Rep.  669,  41  Misc.  Rep.  (N.  Y.) 
171,  it  was  held  that  the  statute  applies  to  the  Interurban  Street  Railway  of 
New  York  city,  and  requires  it  to  give  for  a  single  fare  transfers  over  all  its 
lines,  wholly  within  the  city  limits.  Also  that  the  statute  is  a  valid  exercise  of 
the  police  power. 

The  penalty  for  violation  of  the  statute  is  for  a  refusal  to  carry  mmj 
passenger  detiring  to  make  one  continuous  trip  between  such  points  for  a 
single  fare.  In  Myers  f?.  Brooklyn  Heights  Ry.  Co.,  10  App.  Div.  (N.  Y.) 
335,  plaintiff  took  repeated  rides  on  one  of  defendant's  lines  for  the  purpose 
of  testing  defendant,  and  with  no  destination  on  the  connecting  line.  Each 
time  he  was  refused  a  transfer.  Held,  that  he  could  maintain  no  actions 
for  the  statutory  penalty,  for  he  showed  no  de9ir€f  such  as  is  required  hj 
the  language  of  the  statute. 

The  proper  proceeding  to  enforce  observance  of  the  statute  is  one  brought 
on  behalf  of  the  public  generally,  and  the  railroad  conunissiimers  and  ths 
attorney-general  have  ample  power  to  take  such  action  to  protect  the  publie. 


Digitized  by  VjOOQ IC 


City  of  Montpelieb  v.  Babbe  &  M.  T.  &  P.  Co.     915 

payment  of  a  single  five^jent  fare.  The  defendant  was  incorpo- 
rated by  an  act  of  the  legislature  in  1892.  February  10,  1896, 
the  city  council  of  the  city  of  Barre  granted  it  the  right  to  con- 
struct and  operate  a  street  railway  over  various  streets  of  said 
city,  and  made  it  a  condition  of  the  grant  that  the  fare  for  riding 

In  People  ex  rel.  Lehmaier  v.  Interurban  St.  Ry.  Co.,  85  App.  Div.  (N.  Y.) 
407  (affirmed,  ante,  p.  751),  the  court  refused  to  issue  a  inandamus  against  a 
street  railway  corporation  to  compel  it  to  perform  its  statutory  obligation  to 
carry  for  a  single  fare,  persons  desiring  to  ride  over  its  connecting  lines,  at  the 
instance  of  a  citizen  who  does  not  appear  to  have  been  denied  the  right  which  he 
seeks  to  enforce.  The  court,  after  reciting  the  provisions  of  the  law  as  to  the 
penalty,  and  the  enforcement  of  the  statute  at  the  instance  of  the  attorney-gen- 
eral, says :  "  It  would  seem  to  follow  that  a  private  individual  has  no  right  to 
compel  the  defendant  by  mandamus  to  issue  these  transfers." 

2.  Presentment  of  transfers,  a.  Duty  of  passenger. —  It  is  held  in  a  few 
cases  that  it  is  the  duty  of  fi  passenger  who  presents  a  transfer,  invalid  on 
its  face,  to  pay  the  required  fare  —  or,  refusing  to  pay,  to  leave  the  car, — 
and  rely  on  an  action  for  breach  of  the  contract  of  carriage,  for  his  redress. 
These  cases  do  not  allow  the  recovery  of  damages  for  ejectment  on  the  theory 
that  with  an  invalid  transfer  the  passenger  has  no  right  to  resist  the  con- 
ductor. Kiley  r.  Chicago  City  Ry.  Co.,  189  111.  384,  59  N.  E.  794;  Anderson 
V.  Am.  Tract.  Co.,  7  Pa.  Dist.  Ct.  41. 

In  Maasachusetts  and  Michigan  it  has  been  held  to  be  the  duty  of  the 
passenger  to  read  his  transfer.  The  leading  case  on  this  question  is  Brad- 
shaw  r.  South  Boston  R.  Co.^  135  Mass.  407.  There  the  court  said:  "The 
conductor  of  a  street  railway  car  cannot  reasonably  be  required  to  take  the 
mere  word  of  a  passenger  that  he  is  entitled  to  be  carried  by  reason  of  having 
paid  a  fare  to  the  conductor  of  another  car;  or  even  to  receive  and  decide 
upon  the  verbal  statements  of  others  as  to  the  fact.  The  conductor  has  other 
duties  to  perform  and  it  would  often  be  impossible  for  him  to  ascertain  and 
decide  upon  the  right  of  a  pass^iger  except  in  the  usual  simple  and  direct 
way.  The  checks  used  upon  the  defendant's  road  were  transferable,  and  a 
proper  check,  when  given,  might  be  lost  or  stolen  or  delivered  to  some  other 
person.  It  is  no  great  hardship  upon  the  passenger  to  put  upon  him  the 
duty  of  seeing  to  it  in  the  first  instance,  that  he  receives  and  presents  to 
the  conductor  the  proper  ticket  or  check;  or,  if  he  fails  to  do  this,  to  leave 
him  to  his  remedy  against  the  company  for  a  breach  of  its  contract.  Other- 
wise the  conductor  must  investigate  and  determine  the  question,  as  best 
he  can,  while  the  car  is  on  its  passage.  The  circumstances  would  not  be 
favorable  for  a  correct  decision  in  a  doubtful  case.  A  wrong  decision  in 
favor  of  the  passenger  would  usually  leave  the  company  without  remedy  for 
the  fare.  The  passenger  disappears  at  the  end  of  the  trip.  If  the  railroad 
company  has  agreed  to  furnish  him  with  a  proper  ticket  and  has  failed  to 
do  so,  be  is  not  at  liberty  to  assert  and  maintain  by  force  his  rights  under 
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upon  the  lines  of  the  company  within  the  city  limits  should  be  five 
cents,  and  that  the  oompany  should  give  transfer  tickets  to  all  of 
its  own  lines.  At  this  time  the  defendant  had  no  authority,  under 
its  charter,  to  construct  or  operate  a  street  railway  within  the 
limits  of  Montpelier.     July  8,  1896,  the  city  council  of  the  citv 

that  contract;  but  he  is  bound  to  yield  for  the  time  being,'  to  the  reasonable 
practice  and  requirements  of  the  company,  and  enforce  his  righto  in  a  more 
appropriate  way.'*  Also  in  Heffron  v.  Detroit  City  Ry.  Co.,  92  Mich.  406, 
52  N.  W.  802,  the  court  said :  ''  It  was  the  duty  of  the  plaintiff  to  read  his 
ticket.  His  failure  to  read  it  cannot  give  him  any  right  against  the  de- 
fendant which  he  would  not  have  had,  had  he  read  it." 

b.  Duty  of  company. —  In  direct  opposition  to  the  view  expressed  in  the 
above  cases,  is  that  asserted  in  Memphis  St.  Ry.  Co.  r.  Graves,  1  St.  Ry.  Rep. 
760,  (Tenn.)  76  S.  W.  729,  where  it  is  said:  "The  ticketo  or  tokens  are  pre- 
pared by  the  company.  They  contain  more  or  less  of  printed  and  other  direc- 
tions. Some  passengers  cannot  read.  Others  are  children.  None  of  them  hav« 
the  time  or  opportunity  in  the  rush  of  travel  to  scrutinize  the  ticket,  and  in 
many  instances  if  they  did  they  could  not  understand  the  devices  used  by  the 
company.  The  passenger  has  the  right  to  assume  the  conductor  has  given 
him  the  proper  ticket;  and  if  he  make  a  mistake  it  is  the  fault  of  the  oonoh 
pany,  for  which  it  is  liable;  and  if  the  passenger  in  good  faith  accept  the 
ticket,  he  is  not  bound  to  stop  and  scrutinize  it^  to  see  that  no  mistake  has 
been  made."    See  further  3,  "  Ejection  of  Passengers.'* 

3.  Ejection  of  paasengers.  a.  Where  verbally  transferred. —  In  a  majority 
of  the  cases  it  is  held  that  a  passenger  verbally  transferred  by  an  agent  of 
the  company,  and  ejected  by  an  agent  on  the  car  to  which  transferred,  for 
refusal  to  pay  another  fare,  may  have  an  action  against  the  company  for 
the  ejection.  The  reason  for  this  rule  is  well  stated  in  The  City  and  Sub- 
urban Railway  of  Savannah  v.  Brans,  70  Ga.  368:  "It  is  true  he  (the 
passenger)  had  no  transfer  ticket  nor  did  he  know  that  it  was  necessary 
for  him  to  apply  to  the  conductor  for  one;  he  had,  however,  stated  to  the 
conductor  of  the  first  car  he  entered,  where  he  wished  to  go.  The  conductor 
ought  to  have  known  if  it  was  necessary  to  have  this  transfer  ticket,  to 
reach  his  destination  and  should  have  furnished  it.  He  made  the  transfer, 
however,  without  doing  this,  and  after  the  conversation  the  plaintiff  had 
the  right  to  act  upon  the  assumption  that  all  had  been  done  that  was 
necessary  to  secure  his  passage;  and  seeing  that  such  was  his  impression, 
the  conductor  should  have  furnished  the  transfer  ticket,  without  any  further 
request.  It  would  be  going  very  far  to  require  a  passenger  to  specify  to  the 
agents  of  the  company  what  means  and  appliances  were  necessary  to  the 
accomplishment  of  the  end  he  had  in  view;  it  is  the  duty  of  these  agents  to 
supply  the  ticketo  necessary  imder  such  circumstances."  See  also  Mabry 
V.  City  Electric  Ry.  Co.,  116  Ga.  624,  42  S.  E.  1025.  In  Appleby  r.  St  Paul 
City  Ry.  Co.,  64  Minn.  169,  65  N.  W.  1117,  it  is  pointed  out  that  the  true 
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of  Montpelier  granted  to  the  Consolidated  Lighting  Company,  a 
corporation,  the  right  to  construct  and  operate  an  electric  railway 
over  various  streets  in  Montpelier.  It  was  a  condition  of  this 
grant  that  the  fare  for  riding  npon  the  lines  of  the  grantee  within 
the  limits  of  Montpelier  should  be  five  cents,  and  that  the  grantee 

ground  for  recovery  in  such  cases  is  the  omission  of  duty  by  the  company's 
agent  in  the  car  from  which  the  passenger  is  to  be  transferred.  The  court 
says :  "  Even  though  the  conductor  in  ejecting  the  plaintiff  may  have  done 
only  what  was  apparently  —  to  him  —  his  duty,  it  does  not  follow  that  the 
defendant  is  not  responsible  therefor.  It  would  be  responsible,  if  by  its 
previous  neglect  of  duty  toward  the  passenger  it  had  justified  him  in  assum- 
ing to  continue  his  journey  on  a  car,  from  which  the  conductor,  in  accord- 
ance with  the  regulations  of  the  defendant,  should  expel  him  for  nonpayment 
of  fare.  •  •  ♦  We  are  aware  that  our  decision  is  not  in  apparent  har- 
mony with  all  of  the  authorities.  Perhaps  the  seeming  conflict  of  authority 
has  resulted  either  from  differences  in  the  cases  presented,  or  in  the  different 
views  taken  as  to  the  real  causes  of  action  relied  on.  A  distinction  is  to 
be  observed  between  cases  where  courts,  whether  justified  by  the  pleadings 
or  not,  have  regarded  the  right  of  action  as  resting  upon  the  bare  fact  of 
expulsion  by  a  conductor  or  agent  whose  duty  —  to  the  carrier  —  required 
him  to  expel  the  passenger,  and  cases  like  this  where,  as  we  consider,  the 
cause  of  action  is  the  conduct  or  neglect  of  the  defendant  which  results  in 
and  also  includes  the  expulsion."  See  also  Consolidated  Traction  Co.  v. 
Tabom,  68  N.  J.  L.  1,  32  Atl.  685;  Hamilton  v.  Third  Ave.  Ry.  Co.,  53 
N.  Y.  25,  and  Stewart  r.  Metropolitan  St.  Ry.  Co.,  20  Misc.  Rep.  (N.  Y.) 
605. 

On  the  contrary,  as  instanced  in  cases  already  cited  {supra,  2.  a.  Duty 
of  passenger),  it  is  held  in  Michigan  and  Massachusetts  that  the  company 
is  not  liable  for  an  expulsion  caused  by  refusal  to  accept  a  verbal  transfer. 
In  Mahoney  r.  Detroit  St.  Ry.  Co.,  93  Mich.  612,  63  N.  W.  793,  the  facts 
were  these:  The  car  had  turned  to  go  back  before  reaching  plaintiff's  desti- 
nation. The  conductor  told  him  he  could  get  off  there  and  take  the  next 
car.  He  did  so,  having  received  no  evidence  of  his  right  to  continue.  On 
refusal  to  pay  another  fare  he  was  ejected.  Held,  that  he  could  not  recover 
for  the  ejection.  Tlie  court  said :  "  I  have  found  no  authority  which  holds 
that  a  stranger  may  enter  a  car  of  either  a  railway  or  a  street  car  company, 
without  any  evidence  that  he  has  paid  his  fare,  and  secure  passage  by  his 
own  statement  to  the  conductor,  that  he  has  previously  paid  it  to  some 
other  authorized  agent.  It  is  the  duty  of  the  passenger  to  secure  evidence 
of  such  payment  or  to  pay  when  his  fare  is  demanded.  The  business  of  such 
companies  cannot  be  carried  on  upon  any  other  basis.  *  *  *  It  was  the  plain- 
tiff's reasonable  and  clear  duty  to  pay  his  fare  and  seek  redress  from  the 
defendant  for  a  violation  of  his  contract."  See  also  Wakefield  v.  South 
Boston  Ry.  Co.>  117  Mass.  544. 
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should  give  transfer  tickets  to  all  of  its  own  lines.  June  16, 1896, 
the  selectmen  of  the  town  of  Berlin  granted  to  the  Consolidated 
Lighting  Company  the  right  to  construct  and  operate  a  street 
railway  over  certain  streets  in  that  town.  It  was  provided  that 
the  fare  within  the  town  limits  should  be  five  cents,  and  that  the 

b.  Tom  transfers. —  Where  the  transfer  slip  was  inadTertently  torn  by  the 
conductor  giving  it  to  the  passenger  and  was  presented  in  this  condition 
to  the  second  conductor,  who  refused  it  and  expelled  the  passenger,  it  was 
held  that  he  could  recover  damages,  the  conductor  being  bound  to  know  that 
the  fragment  was  a  portion  of  a  genuine  ticket  which  would  have  entitled 
plaintiff  to  ride  over  his  line.  Rouser  v.  North  Park  St.  Ry.  Co.,  97  Mich. 
565,  66  N.  W.  937.  On  the  other  hand,  it  is  held  in  Woods  i;.  Metropolitan 
St.  Ry.  Co.,  48  Mo.  App.  125,  that  where  there  was  a  rule  that  conductors 
must  collect  "  proper  tickets  or  transfers "  and  passenger  presented  a  torn 
transfer,  he  could  have  no  recovery  for  an  expulsion,  the  torn  transfer  being 
''improper,"  and  that  the  conductor  need  not  stop  to  investigate  a  passen- 
ger's rights  aside  from  the  evidence  presented  by  the  passenger. 

t.  Transfer  to  wrong  lines. —  A  passenger  accepting  from  the  first  conductor 
und  presenting  to  the  second  conductor  a  transfer  to  some  other  line  than 
the  one  over  which  the  second  conductor  is  running,  has  no  action  against 
the  company  for  expulsion  on  refusal  to  pay  the  fare.  Carpenter  r.  Wash- 
ington, etc.,  R.  Co.,  121  U.  S.  474,  7  Sup.  Ct.  1002;  Bradshaw  r.  South 
Boston  R.  Co.,  135  Mass.  407 ;  Pine  v.  St.  Paul  City  Ry.  Co.,  50  Minn.  144, 
52  N.  W.  392.  In  the  latter  case  the  court  said:  "In  order  to  secure  the 
successful  and  orderly  management  of  its  business,  it  is  proper  for  the  com- 
pany to  adopt  and  enforce  suitable  regulations  for  the  transfer  of  passengers, 
as  enjoined  by  the  ordinances.  •  •  •  if  the  passenger  accepts  a  transfer 
plainly  marked  for  a  particular  line,  he  is  not  entitled  to  take  a  car  of  an- 
other and  different  line.  By  accepting  such  a  transfer  he  so  far  consents 
to  the  regulations  of  the  company  in  respect  to  the  route  and  line  of  can 
designated,  and  the  conductors  on  the  several  lines  would  be  obliged  in 
obedience  to  the  rules  of  the  company  to  distinguish  between  the  transfers 
and  require  them  to  be  used  on  the  particular  lines  designated."  In  this 
case,  however,  damages  were  allowed  because  the  transfer  in  question  was 
not  sufficiently  explicit  to  limit  its  application  to  the  single  line  which  it 
was  claimed  he  should  have  taken.  In  Ray  v,  Cortland  &  Homer  Tract.  Co., 
19  App.  Div.  (N.  Y.)  530,  the  passenger  had  been  given  a  check  by  the 
conductor,  which  he  said  was  good  for  a  stop-over  until  the  next  car.  As 
a  matter  of  fact  these  checks  were  only  used  to  transfer  to  connecting  lines. 
Plaintiff  was  unaware  of  any  such  rule.  Held,  that  the  company  was  liable 
for  the  expulsion  of  plaintiff,  being  bound  by  the  unauthorized  act  of  the 
£rst  conductor. 

d.  Tranafer  with  time  limit  erroneously  pnndied. —  A  street  car  company 
may  limit  the  time  in  which  a  transfer  ticket  may  be  used.    McArthur,  J^ 
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grantee  shotdd  give  transfers  to  all  of  its  own  lines.  The  Con- 
solidated Lighting  Company,  to  which  the  Montpelier  and  Berlin 
grants  were  made  as  recited,  had  no  authority  to  construct  or 
operate  a  street  railway  in  Barre.  Afterward,  under  legislative 
authority,  and  in  accordance  with  a  previous  agreement,  the  de- 
charging  a  jury,  as  reported  in  Yeatman  v,  Washington  &  Georgetown  Ry.  CJo., 
9  Wash.  Law  Rep.  804. 

Where  a  passenger  is  given  a  transfer  check  with  a  time  limit  punched 
therein,  within  which  time  the  transfer  must  be  used  on  the  connecting  line, 
and  the  wrong  time  is  indicated  by  the  conductor  of  the  first  car^  so  as  to 
cause  the  refusal  of  the  check  by  the  conductor  of  the  second  car,  and  the 
consequent  expulsion  of  the  passenger,  the  company  is  liable  to  him.  Laird 
V.  Pittsburg  Tract.  Co.,  166  Pa.  St.  4,  31  Atl.  51 ;  Perrin  t?.  North  Jersey  St.  Ry. 
Co.,  1  St.  Ry.  Rep.  525,  (N.  J.)  54  Atl.  799;  Eddy  f.  Syracuse  Rapid  Transit 
Co.,  50  App.  Div.  (N.  Y.)  109;  0*Rourke  v.  Street  Ry.  Ck).,  103  Tenn.  124, 
52  S.  W.  872.  In  the  latter  case  the  condition  **  In  accepting  this  transfer 
passenger  agrees  that  in  case  of  controversy  with  the  conductor  about  this 
ticket,  and  its  refusal  to  pay  the  regular  fare  charged  and  apply  at  the 
office  of  the  company  for  refund  of  the  same  within  three  da3rs,"  was  held  to 
he  unreasonable.  The  court  said:  "This  condition  is  unreasonable  in  that 
it  makes  the  conductor  for  the  time  the  sole  judge  of  the  sufficiency  of  the 
ticket,  and  requires  the  passenger  to  pay  additional  fare  though  his  ticket 
may  be  refused  without  sufficient  cause;  and  further  in  that  it  requires  the 
wronged  passenger,  who  so  pays,  to  apply  for  refund  at  the  office  of  the 
company,  which  must  be  remote  from  the  houses  and  business  places  of  most 
passengers,  and  then  limits  the  amount  to  be  received  by  such  person  to  that 
wrongfully  exacted.  It  puts  all  of  the  burden  of  the  controversy  upon  the 
wronged  passenger,  and  none  upon  the  wrongdoing  company,  and  thereby 
makes  the  just  suffer  for  the  unjust." 

In  Garrison  v.  United  Ry.  &  Elec.  Ck).,  1  St.  Ry.  Rep.  267,  (Md.)  55  Atl.  371, 
it  is  held  that  there  can  be  no  recovery  where  the  transfer  is  void  on  its  face. 

Where  there  is  a  condition  on  the  transfer  check  that  the  passenger  miiiBt 
take  the  first  connecting  car,  or  one  leaving  the  connecting  point  within  a 
limited  time,  it  is  held  that  this  condition  must  be  observed.  However,  if 
the  passenger  is  unable  to  obtain  a  ride  within  the  time  limited,  the  rule  is 
relaxed  to  some  extent.  Jenkins  v.  Brooklyn  Heights  Ry.  Co.,  29  App.  Div. 
(N.  Y.)  8.  Here  the  plaintiff  received  a  check  to  be  used  in  ten  minutes. 
During  this  time  two  greatly  overcrowded  cars  passed  the  connecting  point. 
Plaintiff  waited  for  a  third  and  the  conductor  of  that  car  refused  his  transfer 
on  the  ground  that  the  time  for  its  use  had  expired.  Held,  that  the  plaintiff 
was  entitled  to  damages  for  expulsion,  the  rule  of  the  company  as  to  this 
case  being  arbitrary  and  illegal.  See  also  Hanna  v,  Nassau  Elec.  Ry.  Co., 
18  App.  Div.  (N.  Y.)  137,  and  McMahon  v.  Third  Ave.  Ry.  Co.,  47  N.  Y. 
Super.  Ct.  282. 
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fendant  company  took  an  assignment  of  the  rights,  privileges,  and 
franchises  of  the  Consolidated  Lighting  Company  in  respect  to 
the  construction  and  operation  of  lines  of  street  railway  in  Mont- 

••  Damages. —  Exemplary  damages  are  not  usually  given  for  expulsion  on 
account  of  presenting  a  transfer,  invalid  through  the  error  of  the  conductor 
giving  it.  However,  in  City  &  Suburban  Ry.  of  Savannah  v.  Brauaa,  70 
Ga.  368,  and  Mabry  v.  City  Elec.  Ry.  Co.,  116  Ga.  624,  42  S.  £.  1025,  exem- 
plary damages  were  given, —  in  the  latter  case  though  no  physical  injuries 
had  been  sustained.  See  also  Hayter  v,  Brunswick  Traction  Co.,  66  N.  J.  L. 
676,  49  Atl.  714. 

Usually  compensatory  damages  only  are  allowed,  on  the  ground  that  the 
expulsion  is  not  malicious  but  done  to  obey  the  rules  of  the  company,  and 
that  unless  fraud  or  malice  is  proven  in  the  act  of  the  first  conductor  no 
ground  exists  for  making  an  "example"  by  giving  exemplary  damges.  So 
held  in  Vicksburg  R.  Co.  u.  Marlett,  78  Miss.  872,  29  So.  62,  where  the 
additional  element  of  insult  on  the  part  of  the  expelling  conductor  was 
alleged  but  not  found.  This  case  follows  Pine  v.  St.  Paul  City  R.  Co.,  50 
Minn.  144,  62  N.  W.  392.  In  Muckle  v,  Rochester  Ry.  Co.,  79  Hun  (N.  Y.), 
32  (38),  the  court  said:  "The  rule  adopted  by  the  courts  of  this  State  is 
such  as  not  to  permit  the  recovery  of  exemplary  damages  against  the  master 
for  the  act  or  negligence  of  the  servant,  imless  he  has  authorized  his  mis- 
conduct, or  ratified  it,  or  imless  the  conduct  complained  of  is  that  of  the 
servant  while  he  is  in  the  service,  after  his  unfitness  for  it  is  known  to 
his  master."  In  Eddy  f.  Syracuse  Rapid  Transit  Co.,  60  App.  Div.  (N.  Y.) 
109  (113),  it  is  said:  "It  would  not  be  just  to  mulct  a  railroad  company 
in  exemplary  damages  for  the  first  act  of  misconduct  toward  passengers 
by  one  of  its  conductors,  of  previous  good  character  and  conduct,  and  whom 
it  had  no  reason  to  believe  would  be  guilty  of  misconduct.  Well-considered 
precedents  preclude  the  recovery  of  exemplary  damages  in  such  cases,  and 
while  public  policy  requires  that  the  common  carrier  shall  be  held  liable  in 
compensatory  damages  for  the  willful  or  malicious  wrongful  acts  of  its  con- 
ductors, no  public  policy  demands  the  extension  of  the  rule  to  authorize  a 
recovery  for  exemplary  damages  when  the  employer  has  not  been  guilty  of 
negligence  in  employing  or  retaining  the  conductor,  and  has  not  ratified  his 
wrongful  act."  See  also  Hamilton  v.  Third  Ave.  Ry.  Co.,  63  N.  Y.  26  (30) ; 
Carr  v.  Toledo  Traction  Co.,  10  Ohio  Cir.  Dec.  296. 

4.  In  general  a.  Ticket  produced  is  conclusive. —  There  is  but  one  rule 
that  can  safely  be  tolerated  with  any  decent  regard  to  the  rights  of  railroad 
companies  and  passengers  in  general.  As  between  the  conductor  and  pas- 
senger and  the  right  of  the  latter  to  travel,  the  ticket  produced  must  be 
conclusive  evidence.  Keen  v,  Detroit  Elec.  Ry.  Co.,  123  Mich.  247,  81  N.  W. 
1084. 

b.  Notice  of  change  of  rules. —  Notice  of  a  change  of  rules  regarding  trans- 
fers should  be  given  by  conductors  or  transfer  agents.  Consolidated  Tract. 
Co.  V.  Labom,  68  N.  J.  L.  1,  32  Atl.  686. 
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I>eliep  and  Berlin,  and  so  succeeded  by  operation  of  law  to  all  the 
obligations  of  the  latter  company  in  respect  to  fares  and  transfers. 
But  these  obligations  were  neither  diminished  nor  augmented  by 
the  assignment.  Later,  the  city  of  Montpelier  granted  to  the 
defendant  the  right  to  construct  and  operate  a  line  of  street  rail- 
way which  would  connect  the  lines  hereinbefore  referred  to ;  and 
at  and  before  the  date  of  the  bringing  of  this  petition  the  defend- 
ant had  in  operation  a  line  of  street  railway  from  within  the  city 
of  Montpelier  through  the  town  of  Berlin  into  the  city  of  Barre, 
and  also  a  branch  line  in  the  city  of  Montpelier  and  a  branch  line 
in  the  city  of  Barre.  This  last-named  grant  or  franchise  con- 
tained nothing  such  that  by  accepting  and  acting  under  it  the 
defendant  obligated  itself  to  issue  to  its  Montpelier  patrons  trans- 
fer tickets  to  its  lines  in  the  city  of  Barre,  nor  can  we  find  from 
the  evidence  taken  that  the  defendant  has  in  any  other  way  become 
so  obligated.  None  of  the  rights  or  obligations  of  the  defendant 
with  respect  to  its  road  within  the  limits  of  Barre  were  either 
directly  or  indirectly  derived  from  or  imposed  by  the  city  of 
Montpelier.  Neither  the  city  of  Montpelier  nor  its  mayor  nor 
the  Montpelier  patrons  of  the  defendant's  road  can  complain  be- 
cause the  defendant  requires  of  a  person  riding  on  its  road  within 
the  limits  of  the  city  of  Barre  payment  of  the  fare  which  that  city 
permits  it  to  charge. 

No  consideration  is  given  to  questions  not  arising  upon  facts 
found  or  conceded,  nor  to  questions  unnecessary  to  a  decisioui  of 
the  case. 

The  petition  is  dismissed,  with  costs. 


Richmond  Traction  Co.  v,  Martin's  Adm'x, 

(Virginia  —  Supreme  Court  of  Appeals.) 

1.  Injtjbt  to  Pedestrian  by  Coixision;  Intoxication.i — The  plaintiff's  in- 
testate attempted  to  cross  the  street  in  front  of  one  of  the  defendant's 
cars  and  was  struck  and  injured,  resulting  in  his  death.  It  appeared 
that  the  intestate  was  intoxicated  at  the  time.    The  car  was  proceeding 

1.  Intoxication  as  eridence  of  contributory  negligence. —  One  who  volun- 
tarily disables  himself  by  reason  of  intoxication  is  held  to  the  same  de- 
gree of  care  and  prudence  for  his  safety  as  is  required  of  a  sober  person. 
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very  slowly.  The  court  added  to  an  inBtruction  to  the  jury  to  the  effect 
that  if  it  believed  that  the  plaintiff's  decedent  was  intoxicated  at  the 
time  of  the  accident,  and  that  being  so  intoxicated  he  attempted  to  crosi 
the  defendant's  railway  tracks  in  front  of  a  moving  car  so  cloee  that  he 
could  not  move  beyond  the  point  on  the  track  that  he  first  reached  before 
the  car  struck  him,  then  the  plaintiff  cannot  recover  in  the  action,  the 
further  statement,  unless  they  believed  that  the  defendant  by  the  exer- 
cise of  ordinary  care  could  have  avoided  the  injury,  after  the  motormaa 
saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  the  danger  is 
which  the  plaintiff's  decedent  had  placed  himself,  in  time  to  have  avoided 
the  accident.  It  was  held  that  the  modification  of  the  instruction  by  the 
court  was  erroneous. 

2.   CONTRIBUTOBT  NEGLIGENCE;    Ck>NCUSBBNT  NeOUOENCE  OF  BOTH    PaBTIES.— 

If  the  negligence  of  the  plaintiff's  decedent  contributed  as  an  eflleient 
cause  to  the  injury  complained  of  the  plaintiff  cannot  recover.  But  if 
the  negligence  of  the  defendant  was  the  proximate  cause  of  the  injury, 
and  that  of  the  decedent  only  the  remote  cause,  the  plaintiff  may  reoo?er, 
notwithstanding  her  decedent's  n^ligence.  But  where  the  n^iigenoe  of 
the  decedent  and  the  n^ligence  of  the  defendant  were  so  substantially 
concurrent  that  it  is  impossible  to  separate  the  conduct  of  one  from  the 
other,  the  negligence  of  the  decedent  precludes  a  recovery. 

Ebbob  brought  by  defendant  from  judgment  for  plaintiff.    Decided  December 
9,  1903.    Reported  102  Va.  205,  45  S.  £.  886. 

William  L.  Royal,  for  plaintiff  in  error. 

Edgar  Allen,  Jr.,  and  L.  0.  Wendenburg,  for  defendant  in 
error. 

Opinion  by  Whittle,  J. 

About  10  o'clock  on  the  night  of  December  24,  1900,  Walter 
Martin,  whose  administratrix  is  the  defendant  in  error  here,  -while 
in  an  intoxicated  condition,  started  from  the  southwest  comer  of 

Smith  V.  Norfolk  &  S.  R.  Co.,  114  K.  C.  728,  19  S.  E.  863;  Johnson  v. 
liouisville  &  N.  R.  Co.,  104  Ala.  241,  16  So.  75,  53  Am.  St.  Rep.  39. 
But  the  fact  that  a  person  was  intoxicated  at  the  time  when  he  received  the 
injury  complained  of  does  not  of  itself  constitute  contributory  negligence 
precluding  him  from  recovering  damages  for  such  injury  unless  by  such 
intoxication  he  was  disabled  from  the  exercise  of  ordinary  care  and  did  not 
use  such  care.  0*Hagen  v,  Dillon,  42  N.  Y.  Super.  Ct.  456.  There  must  be 
proof  that  the  intoxication  actually  contributed  to  the  injury.  Houston, 
etc.,  Ry.  Co.  v.  Reason,  61  Tex.  613.  And  it  must  have  been  the  proximate 
cause  of  the  injury  received.    Davis  v.  Oregon,  etc.,  R.  Co.,  8  Greg.  172.    See 
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Seventh  and  Broad  streets,  in  the  city  of  Richmond,  diagonally 
across  Broad  street,  in  a  northwesterly  direction,  for  the  purpose 
of  taking  a  mule  car  to  go  to  his  home,  on  Barton  Heights.  In 
crossing  the  street  he  had  to  pass  over  the  double  track  of  the 
plaintiff  in  error,  the  Richmond  Traction  Company.  He  crossed 
tte  first  track  in  safety,  but  at  the  second  track,  not  at  a  crossing, 
but  between  Sixth  and  Seventh  streets,  he  was  struck  by,  or  in  some 
manner  drawn  under,  the  front  fender  of  a  west-bound  car.  When 
discovered  he  was  lying  across  the  southern  rail,  in  front  of  the 

also  Central  R.  k  B.  Co.  v.  Phinazee,  93  6a.  488,  21  S.  E.  66;  Meyer  v. 
Pacific  K.  Co.,  40  Mo.  151 ;  Ditchett  v,  Spuyten  Duyvil  &  P.  M.  R.  Co.,  5  Hun 
(N.  Y.),  165.  Contributory  n^ligence  resulting  from  the  intoxication  of 
the  person  injured  exonerates  the  defendant  from  responsibility  for  the  in- 
jury,  especially  where  there  is  no  negligence  on  his  part.  Weeks  v.  New 
Orleans,  etc.,  R.  Co.,  32  La.  Ann.  615.  A  man  cannot  by  his  voluntary  in- 
toxication place  himself  in  a  condition  whereby  he  loses  such  control  of  his 
brains  and  muscles  as  a  man  of  ordinary  prudence  and  caution,  in  the  full 
possession  of  his  faculties,  would  exercise,  and  thereby  contribute  to  an 
injury  to  himself^  and  then  require  one  ignorant  of  his  condition  to  recom- 
pense him  therefor.  Strand  v,  Chicago,  etc.,  Ry.  Co.,  67  Mich.  380.  See  also 
St.  Louis,  etc.,  Ry.  Co.  t?.  Wilkerson,  46  Ark.  513;  Little  Rock,  etc.,  Ry.  Co. 
V,  Pankhurst,  36  Ark.  371;  Denver  Tramway  Co.  v,  Reid,  4  Colo.  App.  53, 
35  Pac.  269;  Southwestern  R.  Co.  v,  Hankerson,  61  6a.  114;  Illinois  Cent. 
R,  Co.  t?.  Cragin,  71  HI.  177;  Johnson  v.  Illinois  Cent.  R.  Co.,  61  111.  App. 
522 ;  Cramer  v.  City  of  Burlington,  43  Iowa,  315 ;  Welty  t*.  Indianapolis,  etc., 
R.  Co.,  105  Ind.  55,  4  N.  E.  410;  Holland  v.  West  End  St.  R.  Co.,  155  Mass. 
387,  29  N.  E.  622;  Yamell  t?.  St.  Louis,  etc.,  Ry.  Co.,  76  Mo.  576;  Butler 
V.  Steinway  R.  Co.,  87  Hun  (N.  Y.),  10,  33  N.  Y.  Supp.  846;  Fisher  i?. 
W.  Va.  &  P.  R.  Co.,  39  W.  Va.  366,  19  S.  E.  578,  23  L.  R.  A.  758. 

One  somewhat  intoxicated,  but  able  to  walk,  is  not,  as  matter  of  law, 
guilty  of  contributory  n^ligence  in  attempting  to  cross  a  street  railway 
track  in  front  of  a  cable  car,  which  is  standing  still  on  the  track  when  he 
steps  thereon.     West  Chicago  St.  Ry.  Co.  v.  Ranstead,  70  HI.  App.  111. 

A  person  who  lay  near  a  street  railway  track  in  a  drunken  stupor,  and 
threw  his  feet  over  the  nearest  rail,  so  that  they  were  crushed  by  a  passing 
car,  may  not  recover  of  the  company  when  the  evidence  shows  that  the 
motorman  could  not  have  stopped  the  car  coming  at  the  usual  rate  of  speed 
before  reaching  the  plaintiff,  had  an  effort  to  stop  been  made  immediately 
after  the  plaintiff's  feet  were  visible;  and  this  is  so  although  the  conductor 
of  another  car  saw  the  plaintiff  before  he  had  thrown  his  feet  upon  the 
track  and  reported  that  he  was  dangerously  near  the  rail,  and  a  man  sent 
from  the  bam  three  blocks  away  to  remove  the  plaintiff  was  unable  to  arrive 
before  the  injury.  Kramer  v.  New  Orleans,  etc.,  R.  Co.,  51  La.  Ann.  1689, 
26  So.  411.    But  see  Werner  v.  Citizens'  R.  Co.,  81  Mo.  368. 
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"wheel  guard,  and  was  taken  out  in  an  unconscious  condition,  and 
carried  to  the  city  ahnshouse,  where  he  died  the  next  morning. 

On  the  night  of  the  accident,  Broad  street  was  thronged  with 
people,  and  the  car  was  moving  at  an  unusually  slow  rate  pf 
speed  —  so  slow,  indeed,  that  it  could  be  stopped  within  a  few 
inches  —  and  it  was  stopped  before  the  front  wheels  reached 
Martin's  person.  After  stopping  on  the  east  side  of  Seventh 
street,  the  car  passed  over  to  the  west  side,  where  it  was  again 
stopped  for  the  purpose  of  discharging  and  taking  on  passengers, 
and  had  proceeded  only  a  few  feet  from  the  latter  point  when 
the  accident  occurred. 

As  to  just  how  it  happened,  the  evidence  is  conflicting.     Aooord- 
ing  to  the  testimony  of  some  of  the  plaintiffs  witnesses,  the  car  had 
started  up  Broad  street,  and  just  as  Martin  stepped  across  the 
southern  rail  the  fender  struck  him,  and  he  fell,  and  it  passed  over 
him.     Another  witness  for  the  plaintiff  testified  that  the  car  was 
stationary  at  the  time  Martin  attempted  to  cross  the  track  a  few 
feet  in  front  of  it,  when  it  started  off  very  slowly,  and  the  col- 
lision occurred.     Upon  cross-examination,  however,  the  witaiees 
stated  that  from  where  he  was  standing  he  could  not  discern 
whether  Martin  was  between  the  rails,  or  on  the  outside  of  the 
southern  rail,   when  the  car  started.     On  the  other  hand,   the 
testimony  of  the  defendant's  witnesses  is  that  Martin  was  attempt- 
ing to  board  the  moving  car  from  the  left  side  at  the  forward  end 
when  the  accident  happened.     On  the  left  side  of  the  car,  front  and 
rear,  there  are  closed  iron  gates  to  prevent  persons  from  entering 
the  vestibules  on  that  side ;  the  proper  point  of  ingress  and  egress 
for  passengers  being  the  rear  entrance  to  the  vestibule,  on  the 
right  side  of  the  car.     There  was  also  evidence  tending  to  show 
that  the  motorman  at  the  time  of  the  collision  was  looking  in  the 
direction  of  the  southeast  comer  of  Broad  and  Seventh  streets, 
where  a  crowd  of  people  had  congregated,  some  of  whom  were 
ringing  cowbells  and  exploding  firecrackers.     He  testified  that  he 
was  looking  ahead  on  the  track,  but  did  not  see  Martin  until  after 
the  collision. 

The  defendant  in  error  recovered  a  verdict  and  judgment  against 
the  plaintiff  in  error  in  the  law  and  equity  court  of  the  city  of 
Eiehmond. 

The  assignment  of  error  chiefly  relied  on  to  reverse  that  judg- 
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ment  is  the  refusal  of  the  trial  court  to  give  defendant's  instruc- 
tion "A"  in  the  form  in  which  it  was  offered,  and  the  modification 
of  the  instruction  by  the  court     Instruction  "A"  is  as  follows : 

**  If  the  jury  believe  from  the  evidence  that  the  plaintiff's  decedent,  on  the 
evening  when  he  met  with  the  accident  that  resulted  in  his  death,  was  in- 
toxicated from  drink,  and  that,  being  so  intoxicated,  he  attempted  to  cross 
defendant's  railway  track  in  front  of  a  moving  car  that  was  approaching  him, 
BO  close  to  said  car  that  he  could  not  move  beyond  the  point  on  the  track  that 
he  first  reached  before  the  car  struck  him,  then  they  are  instructed  that  the 
plaintiff  cannot  recover  in  this  action." 

The  addendum  by  the  court  is : 

"  Unless  they  believe  further  from  the  evidence  that  the  defendant,  by  the 
exercise  of  ordinary  care,  could  have  avoided  inflicting  on  him  the  injury 
which  resulted  in  his  death,  after  the  motorman  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  the  danger  in  which  the  plaintiff's  decedent 
had  placed  himself,  in  time  to  have  avoided  the  accident." 

It  may  be  remarked  that  the  principle  intended  to  be  inculcated 
by  the  addendum  to  the  instruction  was  already  covered  by  plain- 
tiff's second  instruction. 

Two  theories  were  propounded  by  the  evidence:  (1)  That  at 
the  time  Martin  attempted  to  cross  the  northern  track  of  the 
defendant's  railway  the  car  in  question  was  at  a  standstill,  and 
was  subsequently  set  in  motion,  and  the  collision  occurred;  and 
(2)  that,  while  the  car  was  already  in  motion,  Martin  stepped  on 
the  track  immediately  in  front  of  it,  and  was  struck  by  the  fender. 

It  is  not  clear  that  the  evidence  relied  on  to  sustain  the  first 
theory  was  sufficient  to  have  warranted  the  court  in  basing  an 
instruction  upon  it,  because,  as  has  been  observed,  the  witness 
was  unable  to  state  positively  whether  the  car  was  stationary  or  in 
motion  when  Martin  stepped  upon  the  track  in  front  of  it  As- 
suming, however,  the  sufficiency  of  the  evidence  on  that  point,  the 
law  of  the  case  in  that  aspect  had  already  been  submitted  to  the 
jury.  The  distinct  purpose  of  the  defendant's  instruction  which 
the  court  modified  was  to  present  to  the  jury  the  other  theory  of 
the  case.  The  instruction  correctly  expounded  the  law,  and  the 
evidence  both  of  the  plaintiff  and  defendant  tended  to  sustain 
it.  The  effect  of  the  ruling  of  the  court  with  respect  to  the  in- 
struction was  to  withdraw  from  the  consideration  of  the  jury  the 
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second  theory,  however  disposed  they  might  have  been  to  adopt 
it,  and  to  direct  their  attention  solely  to  the  plaintiffs  view  of  the 
evidence.  This  was  plainly  erroneous,  and  operated  disastrously 
to  the  defendant. 

The  well-known  rule  in  this  class  of  cases  is  that  a  plaintiff 
seeking  to  recover  damages  for  an  injury  caused  by  the  negligiraioe 
of  the  defendant  must  himself  be  free  from  n^ligenoe,  and,  if  it 
appears  that  his  negligence  has  contributed  as  an  eifficient  cause 
to  the  injury  of  which  he  complains,  the  court  will  not  undertake 
to  balance  the  negligence  of  the  respective  parties  for  the  purpose 
of  determining  which  was  most  at  fault  The  law  recognizes  no 
gradations  of  fault  in  such  case,  and  where  both  parties  have 
been  guilty  of  negligence,  as  a  general  rule,  there  can  be  no  re- 
covery. There  is  really  no  distinction  between  negligence  in  the 
plaintiff  and  negligence  in  the  defendant,  except  that  the  negli- 
gence of  the  former  is  called  "  contributory  negligence." 

The  general  rule  adverted  to  is  subject,  however,  to  the  qualifica- 
tion that  where  the  negligence  of  the  defendant  is  the  proximate 
cause  of  the  injury,  and  that  of  Ihe  plaintiff  only  the  remote 
cause,  the  plaintiff  may  recover,  notwithstanding  his  n^ligenoe; 
the  doctrine  in  that  respect  being  that  the  law  regards  the  im- 
mediate or  proximate  cause  which  directly  produces  the  injury, 
and  not  the  remote  cause  which  may  have  antecedently  contributed 
to  it.  From  tiiat  principle  arises  the  well-established  exception  to 
the  general  rule,  that  if,  after  the  defendant  knew,  or,  in  the  exer- 
cise of  ordinary  care,  ought  to  have  known,  of  the  negligence  of  the 
plaintiff,  it  could  have  avoided  the  accident,  but  failed  to  do  so,  the 
plaintiff  can  recover.  In  such  case  the  subsequent  negligence  of 
the  defendant  in  failing  to  exercise  ordinary  care  to  avoid  injuring 
the  plaintiff  becomes  the  immediate  or  proximate  and  efficient 
cause  of  the  accident,  which  intervenes  between  the  accident  and 
the  more  remote  negligence  of  the  plaintiff. 

It  was  this  principle  that  was  invoked  by  the  plaintiff  upon  the 
first  theory  of  the  case,  and  applied  by  the  court  in  plaintiffs 
instruction  and  in  the  modified  instruction  of  the  defendant.  But 
the  second  theory  presented  a  case  where  the  proximate  and  efficient 
cause  of  the  accident  involved  the  concurrent  negligence  of  both 
plaintiff  and  defendant,  unbroken  by  any  efficient  supervening 
cause,  and  to  such  case  the  exception  refen^  to  obviously  has  no 
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application.  Upon  that  theory,  the  act  of  Martin  and  the  conduct 
of  the  motorman  were  so  substantially  concurrent  that  it  was 
iiiij>ossible  to  separate  the  conduct  of  the  former  from  the  injury 
itself.  Rider  v.  Syracuse  Rapid  Transit  Ry.  Co,  (N.  Y.),  63 
N".  E.  836,  58  L.  R.  A.  125.  The  doctrine  under  discussion  is 
fimdamental  and  elementary,  and  has  been  expounded  time  and 
again  by  this  and  other  courts,  from  Davis  v.  Mann,  10  M.  &  W. 
54^5,  decided  in  the  year  1842,  down  to  the  present  time. 

As  observed,  the  error  of  the  trial  court  consisted  in  instructing 
the  jury  on  one  theory  of  the  case,  and  ignoring  the  other  theory, 
-which,  if  sustained,  would  have  entitled  the  defendant  to  a  verdict. 
For  these  reasons,  the  judgment  complained  of  must  be  reversed, 
and  the  case  remanded  for  a  new  trial  to  be  had  not  in  conflict  with 
this  opinion. 

BuoHAi^AN,  J.,  absent. 


Richmond  Tradition  Co.  v.  Williams. 
(Virginia  —  Supreme  Court  of  Appeals.) 

1.  Ilf  JT7BT  TO  PaSSENOEB  AIJOHTINO  FBOM  CaB;1  DEGBEE  OF  CaBE  TO  BE  EXER- 
CISED BT  Company. —  The  plaintiff,  a  passenger  on  one  of  the  defendant's 
cars,  attempted  to  alight  from  the  car  after  it  had  stopped  before  cross- 
ing steam  railroad  tracks.  It  appeared  that  the  place  where  the  car 
stopped  was  a  regular  stopping  place  for  passengers  to  alight.  Before 
the  plaintiff  had  alighted  the  car  suddenly  started  and  threw  her  to  the 
ground.  The  car  started  upon  the  signal  of  the  conductor,  who  had  left 
the  car  for  the  purpose  of  ascertaining  whether  his  car  could  cross  the 
railroad  tracks  without  danger  of  collision  with  the  steam  cars.  The 
court  instructed  the  jury  that  it  was  the  duty  of  street  railway  com- 
panies to  use  extraordinary  care  and  caution  to  see  that  passengers  are 
not  injured  in  getting  on  or  off  their  cars,  and  that  it  was  the  duty  of 
the  defendant  in  this  case,  through  its  servants  and  employees,  to  take 
due  and  proper  precaution  to  see  that  no  one  was  in  the  act  of  alighting 
before  moving  the  car  ahead  after  it  had  stopped  at  a  regular  point  for 
stopping.  This  instruction  was  held  to  clearly  present  the  rule  of  law 
applicable  to  the  case. 

1.  As  to  injuries  to  passengers  alighting  from  car,  see  note  to  ChampaiM 
V.  La  Crosse  City  Ry.  Co.,  poaty  p.  988. 
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2.  CONTBIBITTOBT     NeQUQENCE    UPON     PaBT     OF     PASSENOEB     AlTElCPTIlfO     TO  . 

Alight. —  A  passenger  on  a  street  car  is  guilty  of  negligence  in  attempt- 
ing to  get  off  from  the  car  while  it  is  in  motion.  But  if  she  retained 
her  seat  until  the  car  had  fully  stopped,  and  reached  the  platform  before 
the  car  was  started  forward,  and  while  she  was  in  the  act  of  alighting, 
she  was  thrown  to  the  groimd  and  injured  by  the  sudden  starting  of  the 
car,  her  conduct  cannot  be  considered  as  constituting  contributory  negli- 
gence. 

Ebbob  brought  by  defendant  from  judgment  for  plaintiff.     Decided  Januaiy 
14,  1904.    Reported  102  Va.  263,  46  8.  E.  292. 

William  L.  Royall,  for  plaintiff  in  error. 

Edgar  Allan,  Jr.,  for  defendant  in  error. 

Opinion  by  Cabdwell,  J. 

The  defendant  in  error,  Mrs.  S.  M.  Williams,  brought  her  ac- 
tion in  the  law  and  equity  court  of  Richmond  city,  and  recovered 
judgment  against  the  plaintiff  in  error,  the  Richmond  Traction 
Company,  for  the  sum  of  $600,  with  interest  from  the  24th  day  of 
April,  1901,  as  damages  for  injuries  sustained  because  of  the 
negligence  of  the  defendant,  and  we  are  asked  to  reverse  this  judg- 
ment on  the  grounds  (1)  that  the  court  below  misdirected  the 
jury  as  to  the  law;  and  (2)  because  the  verdict  is  contrary  to 
the  law  and  Ite  evidence.  The  defendant  below,  plaintiff  in 
error  here,  owns  and  operates  an  electric  street  railway  in  the  city 
of  Richmond,  and  one  of  its  tracks  lies  in  Gary  street,  running 
east  and  west;  and  it  crosses  at  right  angles  Belvidere  street,  on 
which  the  Richmond,  Fredericksburg  &  Potomac  steam  railroad 
has  a  track,  upon  which  steam  cars  are  operated. 

An  ordinance  of  the  city  of  Richmond  relative  to  the  conduct 
of  street  railways  operated  within  the  city  contains  the  provisicn 
that,  "  at  every  point  of  intersection  of  either  street  car  line  with 
a  steam  railroad,  the  street  car  company's  cars  shall  come  to  a  full 
stop  before  crossing  the  tracks  of  the  steam  road,  and  the  steam 
road  in  each  case  shall  have  the  right  of  way,*'  etc ;  and  one  of 
the  printed  rules  of  the  plaintiff  in  error  reads  as  follows : 

''(16)  Steam  Railroad  Crossings. —  Motormen  must  bring  their  cars  to  a  full 
stop,  not  nearer  than  twenty-five  feet  to  the  nearest  track  —  meaning  the 
nearest  track  of  the  steam  railroad.    The  motorman  must  not  proceed  with 
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%  his  car  until  the  conductor  has  gone  ahead  onto  the  steam  railroad  track  and 
looked  both  ways  and  given  a  signal  to  start.  The  motorman  will  also  ob- 
serve the  utmost  watchfulness  for  approaching  trains,  and  should,  in  his 
judgment,  danger  be  imminent  from  any  source  he  will  refuse  to  start  his 
car  until  the  crossing  is  clear  and  free  from  all  danger.  When  the  conductor 
has  gone  ahead  of  car,  before  starting,  the  motorman  will  look  back  and  see 
-Uiat  there  is  no  one  getting  on  or  off  the  car.     *     *     *" 

Another  of  the  plaintiflf  in  error's  rules  provides:  "(39)  Ap- 
proaching Street  and  Railway  Crossings. — Approach  all  street  and 
railway  crossings  with  care,  and  your  car  under  perfect  control; 
cross  the  street  before  stopping." 

On  the  24th  day  of  April,  1901,  the  defendant  in  error  was  a 
passenger  on  one  of  the  cars  of  the  plaintiff  in  error,  having 
gotten  on  the  car  at  First  and  Broad  streets,  and  was  going  to  her 
home,  on  Belvidere  street,  near  Gary  street  When  the  car  reached 
the  east  side  of  Belvidere  street,  it  came  to  a  full  stop,  in  accord- 
ance with  the  rules  of  the  plaintiff  in  error,  and  the  conductor 
went  forward  to  view  the  steam  railroad  tracks,  to  ascertain 
whether  his  car  could  proceed  farther  without  danger  of  collision 
with  the  steam  cars ;  and,  observing  the  approach  of  no  steam  cars, 
he  signaled  the  motorman  to  go  forward.  In  the  meantime  the 
defendant  in  error  had  left  her  seat  in  the  car,  and  was  in  the 
act  of  alighting  upon  the  street,  when  the  car  was  suddenly 
started  with  a  severe  jerk,  throwing  her  upon  the  street,  causing 
her  the  injuries  for  which  this  suit  was  brought.  Her  contention 
at  the  trial  was  that  by  custom  the  place  at  which  she  attempted 
to  leave  the  car  had  become  a  regular  stopping  place  for  passengers 
to  alight,  and  that  before  approaching  that  point  she  signaled  to 
the  conductor  with  her  hand  to  stop  the  car  for  her  to  alight,  and 
she  supposed  he  understood  and  agreed  to  her  signal,  whereupon 
she  got  up  and  walked  out  upon  the  back  platform,  supposing 
that  the  conductor  would  be  there  to  assist  her  off,  but  when  she 
got  upon  the  rear  platform  she  found  that  the  conductor  had  gone 
to  the  steam  road,  and,  reaching  it,  and  without  looking  back,  he 
signaled  the  motorman  with  his  hand  to  come  on,  and,  the  motor- 
man  applying  the  electricity,  the  car  gave  a  sudden  jerk,  that 
threw  her  to  the  ground  and  injured  her. 

On  the  other  hand,  the  theory  of  plaintiff  in  error  was  that  the 
defendant  in  error  either  attempted  to  get  off  the  car  while  moving, 
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thereby  contributing  to  her  own  injuries,  or  that,  after  reaching 
the  rear  platform  at  the  steps,  instead  of  getting  off  of  the  car, 
she  delayed,  and  thereby  lost  her  opportunity  to  get  off  before  the 
oar  started.  In  other  words,  the  contention  of  the  defendant  m 
error  was  that  she  received  her  injuries  by  reason  of  the  neglect 
of  the  plaintiff  in  error  to  perform  its  duty  to  her,  under  the  law, 
as  a  passenger,  and  in  violation  of  its  own  rules  and  r^olations, 
while  the  theory  of  the  plaintiff  in  error  was  that  the  defendant 
in  error,  by  her  own  negligence,  contributed  to  her  injuries, 
whereby  she  was  barred  of  any  recovery  in  this  action. 

The  defendant  in  error  at  the  trial  asked  for  two  instructionfi, 
which  the  court  gava  The  second  relates  to  the  measure  of 
damages  in  such  an  action,  and  is  free  from  objection,  and  will, 
therefore,  not  be  further  noticed.  The  first  instruction  is  as 
follows : 

"The  court  instructs  the  jury  that  it  is  the  duty  of  ccmimoii  carrier*, 
such  as  street  railway  companies,  to  use  extraordinary  care  and  caatka 
to  see  that  passengers  are  not  injured  in  getting  on  or  off  their  cart, 
and  that  it  was  the  duty  of  the  defendant  company,  their  eerrants  and 
employees,  to  take  due  and  proper  precaution  to  see  that  no  one  was 
in  the  act  of  alighting  before  moving  their  car  ahead  after  the  same 
had  been  stopped  at  a  regular  point  for  stopping;  and  if  the  jury  shall  be- 
lieve from  the  evidence  that  the  plaintiff,  Mrs.  Williams,  without  n^gUgenoe 
on  her  part,  was  in  the  act  of  alighting  from  said  car,  and  that  the  defend^ 
ant  company,  their  servants  or  employees,  failed  to  perform  their  daty  ii 
this  behalf,  and  by  reason  thereof  the  plaintiff  was  injured,  then  the  jury 
shall  find  for  the  plaintiff." 

This  instruction,  we  think,  was  clearly  right,  as  it  presented 
the  rule  of  law  which  this  court  has  frequently  laid  down  with 
reference  to  the  liability  of  a  street  car  company  to  use  the  utmost 
care  and  diligence  for  the  safety  of  passengers.  The  meet  recent 
case  on  the  subject  is  that  of  N.  &  A.  Ter.  Co,  v.  Morris'  Adm'x 
(Va.),  44  S.  E.  719.  The  evidence  tended  to  show  that  the  de- 
fendant in  error  in  this  case  was  seeking  to  leave  the  car  at  a 
point  which,  by  custom,  known  to  the  plaintiff  in  erroi^  had 
become  a  regular  stopping  place  where  passengers  left  the  car,  and 
she  was  on  this  occasion,  as  she  had  frequently  done  before,  ali^t^ 
ing  from  the  car  near  her  home. 
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Plaintiff  in  error  a&ked  for  five  instructions,  marked  "A," 
«  B,"  "  C,"  "  D,"  and  "  E/'  of  which  the  court  refused  to  give 
^'D"  and  "E,''  and  modified  "A,"  "  B,"  and  "C;"  the  court 
giving  the  instructions  as  modified  as  its  own  instructions,  num- 
bering them  Nofl.  3,  4,  and  5.  Instruction  "A,"  modified,  was 
as  follows: 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  undertook  to  get 
off  of  defendant's  car  while  it  was  in  motion,  she  is  guilty  of  contributory 
negligence,  and  cannot  recover  in  this  action." 

And  in  lieu  of  this  instruction  the  court  gave  the  following : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  undertook  to  get 
off  the  defendant's  car  while  it  was  in  motion,  she  is  guilty  of  contributory 
negligence,  and  cannot  recover  in  this  action;  but  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  retained  her  seat  until  the  car  had  fully 
stopped,  and  reached  the  platform  before  the  car  was  started  forward,  and 
that  then,  while  she  was  in  the  act  of  alighting,  by  the  sudden  starting  of 
the  car,  she  was  thrown  to  the  ground  and  injured,  her  conduct  cannot  be 
considered  as  constituting  contributory  negligence  on  her  part." 

If  it  be  conceded  that  a  passenger  on  a  street  car  is  guilty  of 
n^ligence  by  leaving  his  seat  while  the  car  is  in  motion,  as  to 
which  we  express  no  opinion,  instruction  "A"  contained  a  mere 
abstract  proposition  of  law,  which  was  calculated  to  mislead  the 
juiy  in  this  case;  and  the  court  was  clearly  right  in  qualifying 
it  by  adding  thereto,  "  but  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  retained  her  seat  imtil  the  car  had  fully  stopped, 
and  reached  the  platform  before  the  car  was  started  forward,  and 
that  then,  while  she  was  in  the  act  of  alighting,  by  the  sudden 
starting  of  the  car  she  was  thrown  to  the  ground  and  injured, 
her  conduct  cannot  be  considered  as  constituting  contributory 
negligence  on  her  part."  We  are  further  of  opinion  that  this 
instruction,  as  given  by  the  court,  together  with  its  fourth  and 
fifth  instructions,  sufficiently  covered  every  proposition  of  law 
contended  for  in  the  instructions  asked  for  by  the  plaintiff  in 
error  which  were  refused.  The  instructions  as  given  submitted 
more  clearly  to  the  jury  the  issues  presented  by  the  testimony 
in  the  case,  and  it  is  not  error  to  refuse  instructions  when  the 
propositions  of  law,  although  correctly  stated  therein,  are  suffi- 
ciently covered  by  other  instructions  which  are  granted.  N.  & 
TF.  jBy.  Co.  V.  Tanmr,  100  Va.  379,  41  S.  E.  721. 
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We  shall  not  attempt  to  review  in  detail  the  evidence  in  the 
ease.  This  is  a  very  different  case  from  that  of  a  trespasser,  a 
licensee,  or  of  a  person  crossing  a  strpet,  with  rights  only  equal  to 
those  of  a  railroad  company.  Here  it  was  a  passengw  toward 
whom  the  railroad  owed  the  highest  diligence.  While  the  defend- 
ant in  error  may  have  known  that  the  regular  stopping  point  at 
which  to  take  on  or  put  off  passengers  was  on  the  opposite  side 
of  Belvidere  street,  the  evidence  was  ample  to  show  that  by  cus- 
tom, well  known  to  plaintiff  in  error,  its  cars  had  been  stopping 
on  the  east  side  of  Belvidere  street,  at  which  point  passengers 
constantly  got  off.  The  jury,  therefore,  was  well  warranted  in 
finding  that  the  defendant  in  error  was  not  guilty  of  negligence 
merely  by  the  fact  that  she  attempted  to  leave  the  car  at  that 
point  after  it  had  come  to  a  full  stop.  It  was  the  duty  of  the 
employees  of  the  company  to  be  on  the  alert  to  see  that  pas- 
sengers seeking  to  alight  from  the  car  at  that  point  were  not  put 
in  peril  by  doing  so,  when,  by  the  exercise  of  ordinary  care  on  the 
part  of  these  employees,  danger  to  them  might  be  averted. 
Whether  these  employees  were  negligent  in  the  performance  of 
these  duties,  as  well  as  the  question  whether  or  not  the  defendant  in 
error  was  guilty  of  negligence  contributing  with  that  of  the  plain- 
tiff in  error,  and  causing  her  injury,  was  a  question  of  fact  for 
the  jury;  and,  these  questions  having  been  submitted  fairly  to 
them  by  the  instructions  given  by  the  court,  we  cannot  say  that 
the  verdict  of  the  jury  is  without  evidence  or  against  the  evidence. 

Upon  the  whole  case    we  are  of  opinion  that  the  judgment 
should  be  affirmed. 

Buchanan.  J.,  absent. 


Northington  v.  Norfolk  Railway  &  Light  Co, 

(Virginia  —  Supreme  Court  of  Appeals.) 

Injubt  to  Passenoeb  Boabdiko  Cab  by  Sudden  Stabt  of  Cab;  CoNfUcr- 
INO  EvnuBNCE. —  The  plaintiff  alleged  that  aa  she  was  in  the  act  of 
boarding  one  of  the  defendant's  cars  the  car  was  suddenly  and  prema- 
turely started,  and  she  was  thrown  to  the  ground  and  injured.  Hie 
defendant's  theory  was  that  the  plaintiff  had  already  boarded  the  car 
and  jumped  off  after  it  had  gotten  under  way.  The  ascertainment  of 
the  place  where  the  plaintiff  boarded  the  car  and  of  the  place  wher« 
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the  accident  occurred  was^  therefore,  of  controlling  importance.  The 
plaintiff's  own  testimony  in  respect  to  this  question  conflicted  with 
that  of  other  witnesses  called  in  her  behalf.  It  was  held  that,  such 
eridence  being  contradictory,  a  verdict  for  the  plaintiff  was  properly 
set  aside  as  unsupported  by  the  evidence. 

Sbbob  brought  by  plaintiff  from  a  judgment  in  favor  of  defendant.    Decided 
February  10,  1904.     Reported  102  Va.  446,  46  S.  E.  476. 

Miller  &  Coleman,  for  plaintiff. 

Richard  B.  Tunstall,  for  defendant. 

Opinion  by  Whittle,  J. 

The  plaintiff  in  error,  Anna  Northington,  brings  this  case  here  to 
review  a  judgment  of  the  Court  of  Law  and  Chancery  of  the  city 
of  Norfolk,  setting  aside  the  verdict  of  a  jury  awarding  damages 
in  her  behalf  against  the  defendant  in  error,  the  Norfolk  Railway 
&  light  Company,  in  an  action  for  personal  injuries. 

The  status  of  the  case  is  as  follows :  There  were  two  trials  in 
the  court  below.  At  the  first  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  which,  upon  motion  of  the  defendant,  was 
set  aside  as  contrary  to  the  law  and  evidence,  and  a  new  trial 
granted.  At  the  second  trial  the  plaintiff  declined  to  introduce 
any  testimony,  and,  a  jury  having  been  waived,  the  court  rendered 
judgment  for  the  defendant. 

In  such  case,  by  statute,  the  rule  of  decision  is  that  this  court 
must  "  look  first  to  the  evidence  and  proceedings  on  the  first  trial, 
and  if  it  discovers  that  the  trial  court  erred  in  setting  aside  the 
verdict  on  that  trial,  it  shall  set  aside  and  annul  all  proceedings 
subsequent  to  said  verdict  and  enter  judgment  thereon.^'  Acts 
1891-92,  p.  962 ;  Wood  v.  American  Nat  Bank,  100  Va.  306, 
309,  40  S.  E.  931. 

The  declaration  alleges  that  while  the  plaintiff  was  in  the  act 
of  boarding  one  of  the  defendant's  cars  at  the  intersection  of 
Church  and  Henry  streets,  in  the  city  of  Norfolk,  the  car  was  sud- 
denly and  prematurely  started,  and  the  plaintiff  was  thrown  to  the 
ground  with  such  violence  that  her  leg  was  broken  at  or  near  the 
ankle. 

The  defendant  denied  liability  upon  two  grounds:  (1)  Be- 
cause the  accident  was  caused  by  the  negligence  of  the  plaintiff  in 
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jumping  from  a  car  while  in  motion;  and  (2)  that,  in  consider- 
ation of  the  payment  of  $50  and  the  doctor^s  bill  for  medical 
services  rendered  the  plaintiff,  she  had  acknowledged  satisfaction, 
and  executed  and  delivered  a  release  of  all  claims  and  demands 
against  the  defendant  on  account  of  the  injury. 

Upon  the  question  of  negligence,  the  witnesses  who  testified  on 
behalf  of  the  plaintiff  were  the  plaintiff  herself,  Mary  Dean,  her 
sister,  Godfrey  Watkins,  and  G^eorge  Williams.  The  accident 
happened  on  Church  street,  which  runs  north  and  south,  at  or  near 
the  comer  of  Henry  street,  which  runs  east  and  west ;  and  the  case 
made  by  the  declaration  and  the  contention  of  the  plaintiff  is  that 
she  was  thrown  off  "  just  as  soon  as  the  car  started,"  while  the 
competing  theory  of  the  defendant  is  that  plaintiff  jumped  off  the 
car  after  it  had  gotten  under  way,  and  while  in  motion.  The  as- 
certainment of  the  exact  point  at  which  the  accident  occurred  is, 
therefore,  of  controlling  importance. 

Plaintiff  testified  that  the  car  stopped  to  discharge  and  receive 
passengers  at  the  southern  comer  of  Henry  street  on  Church  street, 
and  that  she  fell  at  the  intersection  of  these  two  streets  as  soon  as 
the  car  started,  which,  of  course,  fixes  the  place  at  which  she  fell 
as  the  southern  comer  of  Henry  street ;  and  the  testimony  of  Mary 
Dean  is  substantially  to  the  same  effect  Her  witness,  Godfrey 
Watkins,  on  the  contrary,  says  explicitly  that  she  was  thrown 
from  the  car  north  of  the  northern  comer  of  Henry  street  George 
Williams,  also,  after  making  contradictory  statements,  finally,  on 
cross-examination,  settles  upon  the  northern  comer  of  Henry 
street  as  the  point  at  which  plaintiff  fell.  Thus  the  plaintiff  and 
her  sister  were  contradicted  by  two  of  her  own  witnesses  on  a  meet 
material  point  in  the  case,  for,  if  her  version  of  the  affair  be  true  — 
that  she  was  thrown  off  at  once,  by  the  car  starting  prematurely  — 
then  the  place  where  she  fell  could  not  have  been  north  of  Henry 
street,  at  which  place  the  car  was  unquestionably  in  motion.  Upon 
that  issue  she  was  also  contradicted  by  four  of  the  defendant's 
witnesses  —  one  of  them  the  conductor  of  a  trailer  car  attached 
to  the  street  car,  and  three  of  them  disinterested  passengers  — 'all 
of  whom  testified  that  the  car  had  crossed  Henry  street  and  was  in 
motion  when  plaintiff  jumped  off  and  received  the  injury.  It 
seems  that  Mary  Dean  had  intended  to  board  the  car,  but  failed 
to  do  so;  and  the  supposition  is  that,  when  plaintiff  discovered 
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that  her  sister  had  been  left  behind,  she  jumped  off  in  order  to 
join  her. 

It  also  appears  that  in  the  reoeipt  executed  by  plaintiff  to  the 
ilefendant  for  $50  in  cash  and  the  amount  of  the  doctor's  bill,  which 
^were  agreed  to  be  accepted  in  full  settlement  and  release  of  all 
claim  to  damages  against  the  defendant,  she  admitted  that  the 
injury  was  the  result  of  her  stepping  from  a  moving  car.  It 
further  appears  from  a  contemporaneous  report  of  the  accident 
made  by  the  conductor  of  the  street  car  (produced  on  cross-examina^ 
tion  of  one  of  defendant's  witnesses)  that  the  car  was  nmning  at 
the  rate  of  six  or  eight  miles  an  hour  when  the  plaintiff  was 
injured. 

In  the  case  of  Preston  v.  Otey,  88  Va.  491,  14  S.  E.  68,  it  was 
held  that  a  party's  admission  was  so  inconsistent  with  his  conten- 
tion that  a  verdict  in  his  favor  ought  to  be  set  aside  as  against 
the  evidence.  And  the  court  said  in  the  case  of  N.  &  W.  B.  Co. 
V.  Poole,  100  Va.  148,  40  S.  E.  627,  at  page  153,  100-  Va.,  page 
629,  40  S.  E. :  "  Where  damages  are  claimed  for  injuries  which 
may  have  resulted  from  one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible  and  for  the  other  of  which  it  is 
not  responsible,  the  plaintiff  must  fail  if  his  evidence  does 
not  show  that  the  damage  was  produced  by  the  former  cause. 
And  he  must  also  fail  if  it  is  just  as  probable  that  the  damages 
were  caused  by  the  one  as  by  the  other,  since  the  plaintiff  is  bound 
to  make  out  his  case  by  a  preponderance  of  the  evidence."  Searles 
V.  Manhattan  By.  Co.,  101  K  T.  661,  6  K  E.  66 ;  1  Shearm. 
&  Redf.  Neg.,  §  57 ;  C.  ^  0.  By.  Co.  v.  Sparrow,  98  Va.  640, 
641,  37  S.  E.  302. 

The  rule  in  this  class  of  cases  is  that  the  evidence  must  show 
more  than  a  probability  of  actionable  negligence  on  the  part  of  the 
defendant.  Nevertheless  the  admission  of  the  plaintiff,  and  the 
testimony  of  two  of  her  witnesses,  Godfrey  Watkins  and  Gteorge 
Williams,  are  so  opposed  to  her  own  testimony  and  theory  of  the 
cause  of  the  accident  that  it  is  impossible  for  the  court  to  deter- 
mine vnth  any  degree  of  reliability  which  should  be  accepted  as 
true.  It  is  obvious,  therefore,  that  any  conclusion  that  might  be 
reached  in  the  case  favorable  to  plaintiff  would  not  be  warranted 
by  any  certain  evidence,  but  would  be  based  upon  conjecture 
merely. 
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Upon  the  first  issue,  in  view  of  the  contradictory,  confused,  and 
inconclusive  character  of  the  testimony  of  the  plaintiff  and  her 
witnesses  without  r^ard  to  the  countervailing  evidence  of  the  de- 
fendant, the  verdict  of  the  jury  was  a  plain  deviation  from  justice 
and  the  right  of  the  case.  As  remarked,  there  was  no  reliable, 
substantial  evidence  to  support  the  verdict,  and  the  action  of  the 
court  in  setting  it  aside  was  without  error. 

The  remaining  ground  of  defense,  as  stated,  is  that  plaintif 
had  received  the  sum  of  $50,  and  payment  of  the  doctor's  bill, 
in  satisfaction  of  all  claims  and  demands  against  the  defendant. 

The  settlement  was  made  on  July  26,  1901,  and  the  action  was 
not  brought  imtil  April  of  the  ensuing  year.  Plaintiff  received  the 
money  and  executed  the  release  without  any  suggestion  that  she 
was  a  minor  at  that  time.  That  contention  was  made  for  tiie  first 
time  when  the  action  was  instituted.  While  the  evidence  to  sus- 
tain that  issue  is  based  upon  the  memory  of  unintelligent  wit- 
nesses and  is  unsatisfactory,  the  view  already  taken  by  the  court 
of  the  other  branch  of  the  case  renders  a  consideration  of  the 
second  ground  of  defense  unnecessary. 

Upon  the  whole  case,  the  judgment  complained  of  is  without 
error,  and  must  be  affirmed. 


Richmond  Passenger  £  Power  Co.  v.  Gordon. 
(Virginia  —  Supreme  Court  of  Appeals.) 

1.  Ck>LLI8I0N    WITH    VeHIOLB;    DUTT    OF    MOTOBKAN    TO    AVOID    AOCmSnT.!^ 

The  plaintiff  was  injured  by  a  collision  of  the  vehicle  in  which  he  was 
riding  with  one  of  the  defendant's  cars/  at  a  street  railway  crossing. 
There  was  eyidence  tending  to  show  that  if  the  motorman  had  been  exer- 
cising ordinary  care  as  his  car  approached  the  crossing  he  could  haTS 
seen  the  plaintiff's  peril  in  time  to  have  prevented  the  injury.  Ad 
instruction  to  the  effect  that  if  the  jury  find  that  the  plaintiff  was 
guilty  of  want  of  reasonable  and  ordinary  care  in  attempting  to  croM 
the  tracks  under  the  circumstances  referred  to,  then  he  is  not  entitled 

1.  As  to  exercise  of  due  care  by  motorman  to  avoid  collision  with  peraoot 
and  vehicles  on  or  near  tracks,  see  cases  cited  in  note  to  Harrington  v.  Lot 
Angeles  Ry.  Co.,  ante,  p.  23. 
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to  recover,  imlesB  they  believe  that  the  motorman  could  have  avoided  the 
accident  by  the  use  of  ordinary  care,  after  he  saw,  or,  by  the  use  of 
ordinary  care,  might  have  seen,  that  the  plaintiff  was  on  the  track  or 
very  near  thereto  and  driving  toward  the  same,  and  was  in  danger  of 
being  struck  by  the  car,  was  sustained. 
2.  Ditties  of  Street  Railway  Company  as  to  Pebsons  on  Track. —  Where  a 
street  railway  company  knows  or  has  reason  to  believe  that  persons  are 
likely  to  be  on  their  tracks  at  a  particular  point,  such  company  owes  two 
duties  to  such  persons:  1.  To  keep  a  lookout  in  approaching  such 
point.  2.  To  avoid  injury  when  it  sees  such  persons  in  peril,  if  it  can 
be  done  in  the  exercise  of  ordinary  care.  A  failure  in  the  performance 
of  these  duties  imposes  a  liability  upon  the  company  for  the  resulting 
injuries. 

S.CONCUBBENT    NeGUQENOB   OF    PLAINTIFF   AND    DEFENDANT;    INBTBUOTION. — 

If  the  proximate  cause  of  the  injury  was  the  concurrent  negligence  of 
the  plaintiff  and  defendant,  the  contributory  negligence  of  the  plaintiff 
precludes  his  recovery.  A  refusal  to  instruct  the  jury  to  the  effect  that 
if  they  believe  from  the  evidence  that  the  accident  was  caused  by  the 
concurrent  negligence  of  the  motorman  and  of  the  plaintiff,  due  to  each 
failing  to  keep  a  proper  lookout,  they  must  find  for  the  defendant,  was 
reversible  error. 
4.  Instruction  as  to  Duty  to  Look  and  Listen.s — An  instruction  in  the 
following  language,  "While,  generally  speaking,  one  who  is  about  to 
cross  a  street  railway  should  both  look  and  listen  for  cars,  this  is  not 
an  inflexible  rule,  nor  is  it  to  be  enforced  with  any  such  strictness  as 
in  the  case  of  an  ordinary  steam  railroad;  it  is  not  negligence  as  a 
matter  of  law  to  omit  to  do  so ;  the  question  is  whether  men  of  ordinary 
prudence,  exercising  ordinary  care  and  prudence,  would  have  thought 
it  unnecessary  to  do  so,"  is  a  correct  statement  of  the  rule  as  to  the 
degree  of  ordinary  care  to  be  used  by  persons  in  approaching  a  street 
ear  crossing. 

Appbal  by  defendant  from  a  judgment  for  plaintiff.    Decided  March  10,  1904. 
Reported  102  Va.  408,  46  8.  E.  772. 

'Henry  Taylor,  Jr.,  for  appellant 
l£eredith  &  Cocke,  for  appellee. 

Opinion  by  Buchanan,  J. 

This  action  was  instituted  by  John  W.  Gk)rdon,  to  recover  dam- 
ages for  injuries  done  him  at  a  street 'crossing  in  the  cily  of  Bich- 

8.  As  to  duty  to  look  and  listeny  see  cases  cited  in  note  to  Chicago  City 
By.  Co.  V.  ODoimeU,  omU,  p.  172. 
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mond  by  the  allied  negligent  running  of  an  electric  street  rail- 
way car  operated  by  the  Richmond  Passenger  &  Power  Company. 

Upon  the  trial  of  the  cause  the  plaintiff  asked  for  eight  instrao- 
tionSy  and  the  defendant  for  three.  All  the  instructions  asked  for 
were  given  as  asked,  or  with  such  modifications  as  the  court  saw 
proper  to  make.  No  objections  are  made  here  to  instructions 
numbered  2,  3,  4,  5,  and  8  given  for  the  plaintiff,  nor  to  instruc- 
tion "  a  "  given  for  the  defendant.  The  assignments  of  error 
chiefly  relied  on  are  the  giving  of  the  plaintiflPs  instruction  No.  7, 
and  the  refusal  of  the  court  to  give  the  defendant's  instructions 
"  b ''  and  "  c  "  as  asked,  and  in  giving  them  as  modified  by  the 
court 

The  following  is  a  copy  of  instruction  No.  7 : 

"  If  the  jury  find  that  the  plaintiff  was  guilty  of  want  of  reasonable  and 
ordinary  care  in  attempting  to  cross  the  tracks  of  the  defendant  under  the 
circumstances  referred  to,  then  he  is  not  entitled  to  recover,  unless  they  be- 
lieve from  the  evidence  that  the  motorman  could  have  avoided  the  accident 
by  the  use  of  ordinary  care  after  he  saw,  or  by  the  use  of  ordinary  care 
might  have  seen,  that  the  plaintiff  was  on  the  track,  or  very  near  thereto, 
and  driving  toward  the  same,  and  Was  in  danger  of  being  struck  by  the  car; 
and,  if  they  shall  so  believe,  then  they  must  find  for  the  plaintiff." 

The  objection  made  to  that  instruction  is,  first,  that  there  was 
no  evidence  to  show  that  the  motorman  could  have  avoided  the 
accident  by  the  exercise  of  ordinary  care  after  he  saw  the  plain- 
tiff's peril ;  and,  second,  that  the  proposition  that  they  must  find 
for  the  plaintiff  if  the  jury  believed  that  the  motorman  might,  by 
the  exercise  of  ordinary  care,  have  seen  the  plaintifPs  peril,  and 
avoided  the  accident,  is  not  law. 

There  is  no  evidence  that  after  the  motorman  saw  the  plaintifiTs 
danger  he  could  have  avoided  the  accident;  but  there  is  evidence 
tending  to  prove  that,  if  the  motorman  had  been  exercising  ordi- 
nary care  as  his  car  approached  the  crossing,  he  could  have  seen 
the  plaintifPs  peril  in  time  to  have  prevented  the  injury.  There 
is  evidence  tending  to  show  that  the  plaintiff;  as  he  drove  along 
Floyd  avenue  toward  the  crossing  where  that  avenue  intersects 
Harrison  or  Beech  street,  stopped  or  checked  the  one-horse  vehi- 
cle in  which  he,  his  wife,  and  son  were  riding  about  forty  feet 
from  the  crossing  at  the  time  a  north-bound  street  car  crossed 
Floyd  avenue,  and  that  he  then  proceeded  toward  the  crossing; 
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tliat  the  north-bound  car  passed  the  car  going  souths  which  did 
the  injury,  from  sixty  to  seventy-five  feet  north  of  Floyd  avenue ; 
that  from  that  point  there  was  nothing  to  prevent  the  motorman  on 
the  south-bound  car  from  seeing  the  plaintiffs  vehicle  as  it  ap- 
proached the  street  car  track ;  that  from  the  point  where  the  cars 
passed  each  other  to  the  point  where  the  plaintiffs  vehicle  was 
struck  was  100  feet  or  more;  that  a  car  running  at  the  rate  of 
six  or  seven  miles  an  hour,  as  the  motorman  said  his  car  was  run- 
ning, could,  under  favorable  circumstances,  be  stopped  in  about  a 
car  length,  which  was  shown  to  be  about  thirty-five  feet,  and  that 
the  car  was  actually  stopped  in  about  forty-five  feet  after  the 
motorman  saw  the  plaintiffs  vehicle.  This  evidence  was  suflScient 
to  justify  the  court  in  giving  the  instruction  in  question,  imder  a 
long  line  of  decisions  of  this  court. 

In  the  case  of  jB,  £  D.  R.  Co. Y.Anderson,  31  Gratt.  812,  31  Am. 
Eep.  750,  decided  a  quarter  of  a  century  ago,  it  was  held.  Judge 
Burks  delivering  the  opinion  of  the  court,  that,  though  the  plaintiff 
may  have  been  guilty  of  negligence,  and  although  that  negligence 
may  in  fact  have  contributed  to  the  accident,  yet  if  the  defendant 
could  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  happened,  the  plaintiff's  negli- 
gence will  not  excuse  the  defendant.  To  sustain  the  conclusion 
reached  in  that  case  the  learned  judge  approved  and  followed 
the  decision  of  the  House  of  Lords  in  the  case  of  Radley  v.  London, 
etc..  By.  Co.,  1  App.  Cas.  (Law  Eep.  1875-76),  754,  759,  which 
cites  and  afBrms  Davies  v.  Mann,  10  M.  &  W.  545,  and  Tuff  v. 
Warm<m,  5  C.  B.  (K  S.)  573. 

In  the  case  of  Marks,  etc.  v.  Petersburg  R.  Co.,  88  Va.  1,  10, 
13  S.  E.  299,  which  was  an  action  for  damages  for  causing  the 
death  of  a  traveler  at  a  street  crossing  by  the  defendant  railroad 
company's  cars,  it  was  said  by  Judge  Lewis,  in  discussing  the 
subject  of  contributory  negligence: 

"  If  a  person  attempts  to  cross  a  railroad  at  a  highway  crossing  without 
using  his  senses  of  sight  and  hearing,  even  though  the  company  be  negligent, 
the  law,  as  well  as  common  prudence,  condemns  his  act  as  careless.  But 
this  is  a  mere  presiunption,  which  may  be  repelled  by  evidence  showing  that 
the  case  is  within  one  or  more  of  the  exceptions  to  the  general  rule  before 
mentioned.  In  the  absence  of  such  evidence,  however,  the  contributory  negli- 
gence of  such  person,  when  injured,  will  preclude  a  recovery,  unless  the  corn- 


Digitized  by  VjOOQ IC 


940  Street  Bail  way  Bepobts.  [Vol.2 

pany  might,  by  the  exercise  of  ordinary  care  on  its  part,  have  avoided  tke 
consequences  of  the  plaintiffs  negligence."  "  This  qualification  of  the  doctrine 
of  contributory  negligence,"  he  continues,  "  is  laid  down  in  the  leading  case  irf 
Tuff  i\  Warman,  2  C.  B.  (N.  S.)  740,  and  so  often  recognized  by  this  court,' 
After  citing  a  number  of  the  decisions  of  this  court,  he  adds :  "Applying  this 
test  to  the  present  case,  we  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover,  for  it  is  manifest  that  ordinary  care  on  the  part  of  the  defendant 
could  not  have  discovered  the  negligence  of  the  deceased  in  time  to  avoid  iktt 
accident." 

In  the  case  of  Seaboard,  etc,  R.  Co.  v.  Joyner,  92  Va-  354, 
33  S.  E.  773,  this  court,  in  considering  the  question  of  the  duty 
of  a  railroad  company  to  avoid  injuring  a  trespasser,  said : 

"The  law  upon  this  subject  is,  we  think,  properly  stated  in  the  ninety- 
ninth  section  of  Shearman  &  Redfield  on  the  Law  of  Negligence  (4th  ed.), 
where  it  is  said  that:  'The  plaintiff  should  recover,  notwithstanding  his 
own  negligence  exposed  him  to  the  risk  of  injury,  if  the  injury  of  which  he 
complains  was  proximately  caused  by  the  omission  of  the  defendant,  after 
having  such  notice  of  the  plaintiff's  danger  as  would  put  a  prud^it  man  oa 
his  guard,  to  use  ordinary  care  for  the  purpose  of  avoiding  such  injury.  It 
is  not  necessary  that  the  defendant  should  actually  know  of  the  danger  to 
which  the  plaintiff  is  exposed.  It  is  enough  if  he  have  sufficient  notice  or 
belief  to  put  a  prudent  man  on  the  alert,  and  he  does  not  take  such  preeao- 
tions  as  a  prudent  man  would  take  under  similar  notice  or  belief.' " 

To  the  same  effect  is  Tucker's  case,  in  92  Va.  549,  24  S.  E.  229, 
and  Diumaway's,  in  93  Va.  29,  36,  37,  24  S.  E.  698. 

In  the  case  of  B.  &  0.  R.  Co.  v.  Few's  Exr.,  94  Va.  82,  89,  2« 
S.  E.  406,  it  was  held  that  a  railroad  company  is  liable  for  a 
personal  injury  inflicted  on  a  traveler  at  a  public  crossing  if  it§ 
agents  or  servants  in  charge  of  a  moving  train  saw  him  in  a  post 
tion  of  danger,  or  by  the  use  of  diligence  might  have  seen  him, 
and  failed  to  stop  the  train,  and  prevent  it  from  injuring  him. 

In  Blankenship's  case,  94  Va.  449,  457,  27  S.  E.  20,  22,  it 
was  said  in  discussing  this  question  and  explaining  what  was 
meant  by  certain  language  used  in  Dunnaway's  case,  supra,  that: 

"  By  the  use  of  the  language  '  when  the  trespasser  is  discorered,  or  by  ordi- 
nary care  and  caution  might  have  be«i  discovered/  it  was  not  intended  to 
say  that  under  ordinary  conditions  it  was  the  duty  of  the  raUroad  company 
to  keep  a  lookout  for  trespassers  (for  the  question  was  not  involved  in  that 
case),  but  to  declare,  where  it  had  such  notice  or  belief,  that  some  one  might 
be  in  danger  as  ought  to  put  a  prudent  man  on  the  alert,  it  became  the  eoni- 
panjr's  duty  to  be  on  the  lookout,  and  it  might  be  held  responsible  for  injuries 
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^one  a  trespasser  under  such  circumstanoes,  not  only  after  his  danger  was 
cliscovered,  but  where,  by  ordinary  care  and  caution,  it  might  have  been  dis- 
covered, unless  it  did  all  that  could  be  done  to  avoid  injuring  him  consist- 
ently with  its  higher  duties  to  others." 

In  Washington,  etc.,  R.  Co,  v.  Lacy,  94  Va.  460,  476,  26  S.  E. 
834,  839,  which  was  also  a  street  crossing  case,  it  was  said,  after 
declaring  what  the  duty  of  a  traveler  was  in  approaching  a  street 
crossing  over  which  a  steam  railroad  was  operated,  that:  "If 
he  fails  to  use  these  necessary  precautions,  and  injury  ensues,  he 
cannot  recover,  unless  the  defendant  company,  by  the  exercise  of 
ordinary  care  and  diligence,  might  have  prevented  the  injury  after 
it  discovered,  or  ought  to  have  discovered,  his  peril." 

IxiC.£0.  Ry.  Co.  v.  Rodgers,  100  Va.  324,  325,  41  S.  E.  732, 
where  the  party  injured  was  walking  on  the  defendant  company's 
track  at  a  point  where  persons  were  accustomed  to  walk,  it  was 
held  that  in  such  a  case  a  defendant  was  liable  for  the  injury  in- 
flicted upon  the  plaintiff,  notwithstanding  the  latter's  negligence, 
if,  by  the  exercise  of  reasonable  care,  the  plaintiff's  danger  could 
have  been  discovered  in  time  to  save  him. 

Richmond,  P.  &  P.  Co.  v.  Steger,  101  Va.  — ,  43  S.  E.  612, 
and  Richmond  Traction  Co.  v.  Martins  Admx,,  102  Va,  — -,  45 
S.  E.  886,  are  to  the  same  effect  In  the  last-named  case,  decided 
at  the  December  term,  1903,  it  was  said  by  Judge  Whittle,  speak- 
ing for  the  court,  that: 

''The  well-known  rule  in  this  class  of  cases  is  that  a  plaintiff  seeking  to 
recover  damages  for  an  injury  caused  by  the  negligence  of  the  defendant  must 
himself  be  free  from  negligence,  and,  if  it  appears  that  his  negligence  has 
contributed  as  an  efficient  cause  to  the  injury  of  which  he  complains,  the 
court  will  not  imdertake  to  balance  the  negligence  of  the  respective  parties 
for  the  purpose  of  determining  which  was  most  at  fault.  The  law  recognizes 
no  gradations  of  fault  in  such  case,  and,  where  both  parties  have  been  guilty 
of  negligence,  as  a  general  rule,  there  can  be  no  recovery.  There  is  really  no 
distinction  between  negligence  in  the  plaintiff  and  negligence  in  the  defend- 
ant, except  that  the  negligence  of  the  former  is  called  'contributory  negli- 
gence/ 

"  The  general  rule  adverted  to  is  subject,  however,  to  the  qualification  that, 
where  the  negligence  of  the  defendant  is  the  proximate  cause  of  the  injury, 
and  that  of  the  plaintiff  only  the  remote  cause,  the  plaintiff  may  recover, 
notwithstanding  his  negligence;  the  doctrine  in  that  respect  being  that  the 
law  regards  the  immediate  or  proximate  cause  which  directly  produces  the 
injury,  and  not  the  remote  cause  which  may  have  antecedently  contributed 
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to  it.  From  that  principle  arises  the  weH-established  exception  to  the  gen- 
eral rule  that  if,  after  the  defendant  knew,  or,  in  the  exercise  of  ordinary 
care,  ought  to  have  known,  of  the  negligence  of  the  plaintiff,  it  could  have 
avoided  the  accident,  but  failed  to  do  so,  the  plaintiff  can  recover.  Ih  moA 
case  the  subsequent  negligence  of  the  defendant  in  failing  to  exercise  ordinary 
care  to  avoid  injuring  the  plaintiff  becomes  the  immediate  or  proximate  and 
efficient  cause  of  the  accident,  which  intervenes  between  the  accident  and  tiie 
more  remote  negligence  of  the  plaintiff." 

These  cases  establish  the  doctrine  that,  where  a  railroad  oom- 
pany  or  a  street  railway  company  knows  or  has  reason  to  believe 
that  persons  are  likely  to  be  on  their  tracks  at  a  particular  point, 
such  company  owes  two  duties  to  such  persons;  First,  to  keep  a 
lookout  in  approaching  such  point;  and,  second,  to  avoid  injury 
when  it  sees  such  persons  in  peril,  if  it  can  be  done  by  the  exer- 
cise of  ordinary  care.  And  if  it  fails  to  keep  such  lookout,  and 
thereby  fails  to  see  such  persons'  peril,  and  inflicts  injury,  it 
cannot  escape  liability  on  that  ground,  but  its  liability  will  dep^id 
not  upon  what  it  actually  knew,  but  upon  what  it  would  have 
known  if  it  had  performed  its  duty  in  keeping  a  proper  lockout. 
And  this  seems  to  be  the  rule  generally. 

Shearman  &  Redfield,  in  their  work  on  I^egligence  (§  484,  5th 
ed.),  say  that: 

"  The  rule  that  a  plaintiff  is  as  a  matter  of  law  negligent  if  he  fails  to  see 
what  he  was  bound  to  look  for  and  ought  to  have  seen,  is  rigidly  enforced; 
and  the  same  rule  must,  in  common  justice,  be  applied  to  the  defendant. 
And  in  fact  it  actually  is  in  almost  every  court  where  the  question  is  squarely 
presented."  And  in  section  485c  they  say  that :  "  The  operator  of  a  street 
car,  especially  if  it  is  impelled  by  cable  or  electric  power,  is  bound  to  keep 
a  constant  watch  for  persons  and  vehicles  on  the  street;  and  although  he  is 
not  bound  to  anticipate  that  foot  passengers  will  attempt  to  cross  otherwise 
than  at  regular  crossings,  and^  therefore,  need  not  maintain  quite  the  same 
degree  of  vigilance  elsewhere,  he  is  always  responsible  for  failing  to  see  even 
persons  crossing  at  other  places,  if  he  would  have  seen  them,  had  he  been  in 
the  exercise  of  ordinary  care.  The  rule  exempting  railroads  from  responsibil- 
ity where  trainmen  do  not  in  fact  see  a  person  on  the  track  •  •  •  cer- 
tainly applies  only  against  trespassers,  and,  therefore,  does  not  apply  to  city 
streets  or  street  cars." 

The  court  did  not  err  in  giving  the  instruction  in  question* 
Instruction  "b,"  as  offered,  is  as  follows: 

"  The  court  further  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  John  W.  Gordon  slowed  down  his  horse  when  about  forty  feet  from  the 
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'fcrack  to  allow  the  north-bound  car  to  pass,  and  shall  further  believe  from 
tlie  evidence  that  after  the  north-bound  oar  had  passed  he  quickened  the  pace 
of  his  horse,  and  shall  further  believe  that  in  the  exercise  of  reasonable  care, 
t^  looking  or  listening,  he  could  have  seen  or  heard  the  car  approaching  be- 
fore getting  into  a  position  of  danger,  and  failed  to  so  ascertain  the  approach 
of  the  car,  and  that  he  thereby  contributed  to  the  accident,  they  must  find 
for  the  defendant." 

Instmction  "  b/^  as  offered,  stated  the  general  rule  on  the  sub- 
ject of  contributory  n^ligence,  but  failed  to  state  the  exception 
to  it.  In  that  respect  it  was  amended  by  the  court  As  offered, 
it  was  in  conflict  with  instruction  No.  7,  which,  as  we  have  seen, 
'was  properly  given.  There  was  no  error  either  in  refusing  to 
give  instruction  "  b  "  as  offered  or  in  giving  it  as  modified  by  the 
court. 

Instruction  "  c,"  as  asked  for  by  the  defendant,  was  in  the  fol- 
lowing words: 

"  The  court  further  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  this  accident  was  caused  by  the  concurrent  negligence  of  the  motorman 
and  of  John  W.  Gordon,  due  to  each  failing  to  keep  a  proper  lookout,  they 
must  find  for  the  defendant." 

If  the  proximate  cause  of  the  injury  was  the  negligence  of 
both  plaintiff  and  defendant  concurring  and  co-operating  together, 
then  the  general  rule  as  to  contributory  n^ligence,  and  not  the 
exception  to  the  rule,  applied,  and  the  plaintiff  was  not  entitled 
to  recover.    Beach  Cont  Neg.,  §  56. 

The  defendant,  therefore,  had  the  right  to  have  that  theory  or 
view  of  the  case  submitted  to  the  jury.  Where  there  is  evidence 
tending  to  prove  that  the  case  comes  within  the  general  rule  as 
to  contributory  n^ligence,  and  also  evidence  tending  to  prove  that 
the  case  comes  within  the  exception  to  that  rule,  each  party  has 
the  right  to  have  his  theory  or  view  of  the  case  presented  to  tho 
jury  by  proper  instructions.  If  any  authority  were  needed  for 
this  statement,  it  will  be  found  in  the  case  of  Richmond  Traction 
Co.  V.  Martin's  Admx,,  supra. 

The  court,  therefore,  erred  in  refusing  to  give  instruction  "  c  '^ 
as  offered,  which  presented  the  defendant's  theory  of  the  case, 
and  which,  if  sustained  by  the  evidence,  would  have  entitled  it  to 
a  verdict 
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In  the  modified  form  in  which  the  court  gave  it  it  was  clearly 
erroneous.  If  the  proximate  and  efficient  cause  of  the  accident 
was  the  concurrent  negligence  of  both  parties,  the  plaintiflF  ooold 
not  bring  himself  within  the  exception  to  the  general  rule^  and 
he  was  not  entitled  to  recover. 

Instruction  No.  1,  as  given  by  the  court,  is  as  follows : 

"The  jury  are  instructed  that  travelers  may  walk,  ride,  or  drive  either 
across  or  along  a  street  railway  track  just  as  freely  as  upon  any  other  part 
of  the  street,  so  long  as  they  do  not  obstruct  the  cars,  or  carelessly  expose 
themselves  to  danger.  And  while,  generally  speaking,  one  who  is  about  to 
cross  a  street  railway  should  both  look  and  listen  for  cars,  this  is  not  ma 
inflexible  rule,  nor  is  it  to  be  enforced  with  any  such  strictness  as  in  eases 
of  an  ordinary  steam  railway.  It  is  not  negligence  as  a  matter  of  law  to 
omit  to  do  so.  The  question  is  whether  men  of  ordinary  prudence,  exercising 
ordinary  care  and  prudence,  would  have  thought  it  unnecessary  to  do  so." 

The  last  sentence  of  this  instruction  is  criticised  as  not  correctly 
stating  the  rule  by  which  the  jury  might  determine  whether  or 
not  the  plaintiff  exercised  ordinary  care  in  approaching  the  street 
car  crossing.  The  language  used  varies  somewhat  from  the  usual 
statement  of  the  rule  as  to  what  constitutes  ordinary  care.  It  is 
difficult,  if  not  impossible,  to  frame  a  definition  of  "ordinary 
care  "  which  will  be  perfectly  clear  and  accurate.  But  the  defini- 
tion given  in  the  instruction  does  not  differ  ih- substance  from 
that  usually  given  in  such  cases,  and  the  jury  coxdd  not  have  been 
misled  by  it. 

Objection  is  abo  made  to  instruction  No.  6,  which  is  as  follows : 

"The  jury  are  instructed  that  the  burden  is  on  the  plaintiff  to  prove  the 
negligence  of  the  defendant  company  as  charged  in  the  declaration;  and  that, 
if  the  defendant  relies  on  the  contributory  negligence  of  the  plaintiff  as  m 
defense,  the  burden  is  on  the  defendant  to  prove  such  contributory  negligence, 
unless  it  is  disclosed  by  the  plaintiff's  evidence,  or  may  be  fairly  inferred 
from  all  the  circumstances  of  the  case;  and  in  the  absence  of  such  proof  and 
inferences  from  the  circumstances  the  plaintiff  is  presumed  to  have  been 
without  fault." 

It  is  conceded  that  this  instruction  (No.  6)  correctly  states 
the  law  as  an  abstract  proposition,  but  it  is  insisted  that  the  court 
erred  in  giving  it  because  it  had  no  application  to  the  facts  of 
this  case. 
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The  case  before  the  jury  was  one  involving  the  questions  of 
negligence  and  contributory  negligence.  An  instruction  which 
correctly  stated  to  the  jury  upon  whom  the  burden  of  proof  was  in 
such  a  case  cannot  be  regarded  as  erroneous,  or  as  tending  to  mis- 
lead the  jury. 

It  is  unnecessary  to  consider  the  remaining  assignment  of  error 
that  the  verdict  is  against  the  evidence,  as  the  judgment  will 
liave  to  be  reversed,  the  verdict  set  aside,  and  a  new  trial  awarded 
for  the  error  committed  by  the  court  in  refusing  to  give  instruc- 
as  offered,  and  in  giving  it  as  amended  by  the  court. 


Lawaon  v.  Seattle  &  Benton  Railway  Co. 

(Washington  —  Supreme  Court.) 

IifJUBT  TO  Passengeb  Rn)iNo  ON  Runninq-Board;  Intoxication  not  Nbg- 
IJGENCX  FEB  SE. —  The  plaintiff  was  riding  as  a  passenger  upon  the  run- 
ning-board of  one  of  the  defendant's  street  cars,  not  being  able  to  stand 
inside  the  car  because  of  its  crowded  condition,  and  while  the  car  was 
rounding  a  curve  he  was  thrown  therefrom  and  injured.  There  was 
testimony  to  the  effect  that  the  plaintiff  was  intoxicated  at  the  time  of 
the  accident,  and  it  was  contended  by  the  plaintiff  that  this  constituted 
contributory  negligence.  An  instruction  to  the  effect  that  intoxication 
on  the  part  of  the  plaintiff  is  not,  as  a  matter  of  law,  such  negligence  or 
such  evidence  of  negligence  as  will  bar  recovery;  that  if  the  plaintiff 
used  that  degree  of  care  incumbent  upon  him  to  use  under  the  circum- 
stances of  the  case,  his  intoxication  would  not  prevent  his  recovering; 
that  it  must  appear  from  the  evidence  that  the  plaintiff  did  not  exercise 

AGED,  INFIRM,  AND  HELPLESS  PASSENGERS. 

1.  Duty  of  street  railway  company  toward  helpless  passengers. 

a.  Toward  different  classes. 

L  In  general. 
n.  ChUdren. 
nL  Intoxicated  persons. 

b.  Toward  passengers. 

L  In  general, 
n.  Aged  persons. 
nL  Children. 
lY.  Cripples. 

60 
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ordinary  care,  without  reference  to  his  intoxication ;  that  if  the  plaintiff 
was  intoxicated  and  in  a  place  of  danger,  and  if  from  the  evidence  it 
appeared  that  the  motorman  knew  these  facts,  the  motorman  was  bound 
to  run  the  car  more  carefully  in  order  to  prevent  throwing  the  plafntiff 
from  the  car,  was  held  not  erroneous  as  eliminating  from  the  considera- 
tion of  the  jury  the  question  of  the  plaintiff's  intoxication,  or  as  instruct- 
ing them  that  if  they  believed  he  was  intoxicated  when  the  accident 
occurred  then  he  was  under  obligation  to  use  only  that  degree  of  care 
which  would  have  be«i  required  of  men  intoxicated  as  he  was. 

c  To  passengers. 
L  Children. 

n.  Intoxicated  personi. 
nL  Sick  peraoni. 

d.  To  passengers. 

L  In  general 

n.  Aged  personi. 
in.  Blind  persona. 
IV.  Children. 

V.  Corpulent  persona. 
VL  Pregnant  women. 

e.  Toward  persons  asaisting  the  helptew, 

f .  Necessity  of  notice  of  infirmity. 

L  In  general 
IL  Crippled  persona. 

g.  Duty  on  ejecting  helpless  penona. 

L  Intoxicated  persons. 
ILSick  persons. 
2.  Sight  to  refuse  passage. 
A.  In  general 
b.  Aged  persons, 
c  Blind  persons. 

d.  Insane  persons. 

e.  Intoxicated  persons, 
f  .  Sick  persons. 

8.  Contributory  negligence  of  persons  not  in  good  physical  eoaditknL 

a.  Cripples. 

b.  Pregnant  women. 

1.  Duty  of  street  railway  company  toward  helpless  passengers,  a.  Toward 
different  classes.  L  In  general — It  is  submitted  that  the  same  rules  in  this 
subject  generally  apply  to  street  railways  as  they  do  to  steam  raihrays. 
Hence  frequent  citations  will  be  made  from  the  latter  class  of  cases  in  sop- 
port  of  propositions  concerning  the  former.  Street  railway  operators  owe 
the  duty  to  helpless  passengers  to  give  them  more  attention  than  those  physi- 
cally able  to  care  for  themselves.  Thus  in  St.  Louis,  A.  &  T.  R.  Go.  r. 
Finley  (Mo.  App.),  IS  S.  W.  256,  the  court  said:    "We  do  not  understand 


Digitized  by  VjOOQ IC 


Lawson  v.  Seattle  &  Renton  Ry.  Co.  947 

.Appeal  bj  defendant  from  judgment  for  plaintiff.     Decided  April  4,  1904. 
Reported  (Wash.)  76  Pac.  71. 

Peters  &  Powell,  for  appellant. 
Turner  £  Weter,  for  respondents. 

Opinion  by  Habley,  J. 

Respondents,  constituting  a  community,  sued  appellant  to  re- 
cover for  personal  injuries  to  respondent  Bernard  Lawson.  The 
complaint  alleges  that  said  respondent  took  passage  upon  one  of 

it  to  be  a  rule  of  law  that  a  carrier  owes  to  every  passenger  precisely  the 
same  care,  without  respect  to  age,  sex,  or  bodily  infirmity.  The  degree  of 
care  is  the  same,  that  is  to  say,  the  greatest  care;  but  what  would  be  suffi- 
cient to  insure  the  safety  of  one  person  may  not  be  sufficient  for  others^ 
physically  less  able  to  take  care  of  themselves.  It  is  a  matter  to  be  deter- 
mined by  the  jury."  And  in  Hanks  v,  Chicago  &  Alton  R.  Ck).,  60  Mo.  App. 
274  (281),  it  is  said:  "A  person  who  is  blind,  aged,  sick,  or  infirm,  if  his 
condition  is  known  to  the  carrier,  is  entitled  to  more  care  and  attention  than 
one  who  is  under  no  such  disability,  as  to  the  time  allowed  and  assistance 
rendered  in  getting  on  or  off  the  carrier's  conveyance." 

n.  Children. —  The  general  rule  is  that  children  will  be  expected  to  use 
discretion  only  in  proportion  to  their  years  and  experience.  Hence  contribu- 
tory negligence  on  their  part  in  entering  and  leaving  cars  will  to  a  great 
extent  be  overlooked.  In  Little  Rock  Tract.  Ck>.  r.  Nelson,  66  Ark.  494,  62 
S.  W.  7,  it  was  held  that  in  entering,  riding  upon,  and  leaving  street  cars, 
a  boy  ten  years  of  age  or  over,  is  bound  to  exercise  prudence  equal  to  his 
age,  knowledge,  and  experience;  to  that  extent  he  is  under  a  legal  duty  to 
avoid  danger,  and  is  held  responsible  in  law  for  acts  or  omissions  contribut- 
ing to  his  own  injury.  In  1  Thomp.  Neg.  452,  it  is  said:  "The  general  rule 
is  that  where  the  injury  is  caused  by  the  actual  negligence  of  the  company, 
the  child  can  be  expected  to  use  discretion  only  in  respect  to  its  years;  and 
Uie  total  incapacity  of  the  child  to  know  the  danger  and  avoid  it,  shields  it 
from  responsibility  for  its  acts."  See  also  Wyatt  r.  Citizens'  Ry.  Co.,  55 
Mo.  485;  Muelhausen  v,  St.  Louis  Ry.  Co.,  91  Mo.  332;  Beck  v.  People's  St. 
Ry.  Co.,  46  Mo.  App.  565. 

m.  Intoxicated  personi . —  Thompson  on  Passengers,  at  page  27,  says :  "  The 
fact  that  a  passenger  is  intoxicated  does  not  absolve  the  carrier  from  the  duty 
of  exercising  the  same  care  for  his  safety  as  for  that  of  other  passengers,, 
although  this  circumstance  may  be  shown  as  indicating  contributory  negli- 
gence in  case  of  injury  received  by  him.  Indeed,  it  is  properly  held  that  it 
Is  the  duty  of  the  carrier's  servants,  under  such  circumstances,  where  aware 
of  the  intoxication  of  the  passenger,  to  give  him  that  degree  of  attention 
which  considerations  for  his  safety  demand,  beyond  that  ordinarily  bestowed 
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the  electric  railway  cars  owned  and  operated  by  appellant;  that 
he  went  aboard  the  car  at  the  comer  of  Second  avenue  and  Wash- 
ington street,  in  the  city  of  Seattle,  for  the  purpose  of  riding  to 
his  home,  in  Central  Seattle ;  that  the  car  was  crowded  with  pas- 
sengers, so  that  he  could  neither  obtain  a  seat  nor  stand  inside  the 

upon  passengers."  See  also  Illinois  Ry.  Co.  r.  Sheehan,  29  111.  App.  90; 
McClelland  v.  Louisville,  etc.,  Ry.  Co.,  94  Ind.  276;  Weltz  v.  Indiana  Ry. 
Co.,  105  Ind.  55;  Weeks  i\  New  Orleans  Ry.  Co.,  32  La.  Ann.  615;  Werner 
V.  City  Ry.  Co.,  81  Mo.  368. 

See  further,  as  to  classes  of  passengers,  under  the  following  subdiTisions : 
b.  Toward  passengers  entering  cars.  L  In  general— In  Yamell  r.  Kansas 
City,  etc.,  Ry.  Co.,  113  Mo.  570,  21  S.  W.  1,  the  court  quotes  from  2  Shearm. 
&  Redf.  Neg.,  §  508,  as  follows:  "As  soon  as  a  passenger  has  fairly  en- 
tered the  vehicle^  the  carrier  may  start  without  waiting  for  him  to  reach  m 
seat,  unless  there  is  some  special  reason  for  doing  so,  as  in  the  case  of  m 
weak  or  lame  person,  or  of  a  passenger  on  the  outside  of  a  coach.  And  fhm 
ground  of  exception  must  be  brought  to  the  carrier's  notice,  or  he  will  be 
justified  in  starting  in  the  usual  manner." 

XL  Aged  persons. —  In  Schiller  t\  Dry  Dock,  etc.,  Ry.  Co.,  26  Misc.  Rep. 
(N.  Y.)  392,  56  N.  Y.  Supp.  184,  it  was  held  to  be  erroneous  to  dismiss  a 
complaint  on  the  ground  that  plaintiff  has  not  been  shown  negligent  where 
the  proof  is  that  after  the  plaintiff,  who  was  infirm  and  used  a  cane,  had 
caused  a  street  car  to  be  stopped,  and  while  he  had  one  foot  on  the  step  of 
the  ear  and  one  foot  on  the  ground,  the  conductor  rang  the  bell  and  the  ear 
started  again,  and  that  thereupon  the  plaintiff  fell  down  and  was  injured. 
In  Morrison  v.  Broadway  &  S.  A.  Ry.  Co.,  130  N.  Y.  166,  29  N.  £.  105,  it  was 
held  that  the  contributory  negligence  of  a  man  <if  seventy  in  getting  on  a 
car  was  a  question  for  the  jury.  See  also  Croom  v.  Chicago,  etc.,  Ry.  Co., 
52  Minn.  296,  63  N.  W.  1128. 

III.  Children.— In  Drew  t*.  Sixth  Ave.  Ry.  Co.,  3  Keyes  (N.  Y.)  429,  where 
a  boy  eight  years  old  was  pulled  on  a  car  by  the  brakeman  while  it  was  in 
motion,  and  fell  imder  the  cars  and  was  injured,  it  was  held  that  the 
pany  was  responsible  for  the  negligence  of  its  agents  in  giving  the  ; 
and  that  a  verdict  of  $2,500  was  not  excessive. 

IV.  Cripples. —  In  Central  Texas  &  N.  Ry.  Co.  v,  Holloway,  54  8.  W.  419, 
it  was  held  that  the  persons  in  charge  of  a  train  were  negligent,  where,  with 
knowledge  that  a  passenger  boarding  it  is  a  cripple  and  compelled  to  me  a 
crutch  and  stick,  they  start  before  she  has  reasonable  time  to  enter  the  car 
and  take  her  seat,  thereby  ceausing  injury  to  her. 

c  To  passengers  while  en  route.  I.  Children. —  In  Sheridan  v.  Brooklyn 
City,  etc.,  R.  Co.,  36  N.  Y.  39,  where  deceased  was  a  child,  aged  nine,  and 
was  compelled  by  the  conductor  to  stand  on  the  platform  of  a  crowded  car, 
and  was  crowded  off  and  injured,  it  was  held  that  defendant  was  negligent 
in  placing  deceased  on  the  platfonn.    The  court  said:    "No  <Hie  whetlMr 
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from  Washington  street  into  Rainier  avenue  he  was  thrown  from 
the  car  and  dragged  for  some  distance;  that  he  was  so  thrown 
and  dragged  wholly  because  of  appellant's  carelessness  and  negli- 
gence in  permitting  him  to  ride  upon  said  running-board,  and  in 
running  the  car  around  the  curve  at  a  high  rate  of  speed,  making 

Tenn.  27  (31),  40  S.  W.  72,  the  court  said:  "As  railroad  companies  usually 
carry,  not  merely  the  vigorous  and  active,  but  also  those  who  from  a^  or 
extreme  youth  are  slower  in  their  movements  than  vigorous  and  active 
persons,  the  time  of  stopping  is  not  to  be  measured  by  the  time  in  which 
the  latter  may  make  their  exit  from  the  train,  but  by  the  time  the  other 
4slass  may,  using  diligence,  but  without  hurry  or  confusion,  alight.  Thoee 
in  charge  of  the  train  are  bound  to  presume  that  there  may  be  such  persons 
in  the  cars  and,  unless  they  know  there  are  not,  they  have  no  right  to  start 
the  train  until  they  have  waited  long  enough  to  allow  such  passengers  to 
alight,  nor  even,  after  waiting  a  reasonable  time  for  such  persons  to  get  off, 
have  they  a  right  to  start  the  train  without  using  reasonable  care  to  ascer- 
tain if  there  are  such  persons  in  the  act  of  getting  off."  See  also  Memphis 
>St.  Ry.  Co.  V.  Shaw,  1  St.  Ry.  Rep.  771. 

n.  Aged  persons. —  In  Anderson  i*.  Citizens'  St.  Ry.  Co.,  12  Ind.  App.  194, 
the  court  said :  "  It  was  the  duty  of  the  driver  to  take  into  consideration 
the  age  and  physical  condition  of  the  passenger  at  the  time  she  attempted 
to  alight."  In  Columbus,  etc.,  Ry.  i;.  Powell,  40  Ind.  37,  it  was  said :  "  When 
informed  of  the  dimness  of  vision  and  enfeebled  condition  of  the  deceased, 
the  conductor  imdertook  to  put  him  off,  he  should  have  made  use  of  such 
care  as  the  condition  of  the  deceased  required  to  prevent  injury  to  him." 
A  contrary  rule  is  set  forth  in  New  Orleans,  etc.,  R.  v.  Statham,  42  Miss. 
614,  which  is  often  quoted  in  the  opinions.  There  the  court  said :  ^  Rail- 
road cars  are  not  traveling  hospitals,  nor  their  employees  nurses.  Side 
persons  have  the  right  to  enter  the  cars  of  a  railroad  company;  as  o(un- 
mon  carriers  of  passengers  they  cannot  prevent  their  entering  their  cars. 
If  they  are  incapable  of  taking  care  of  themselves  they  should  have  attend- 
ants along  to  care  for  them,  or  to  render  them  such  assistance  as  they  may 
require  in  the  cars;  and  to  assist  them  from  the  cars  at  the  point  of  their 
destination.  It  is  not  the  duty  of  conductors  to  see  to  the  debarkation  of 
passengers.  They  should  have  the  stations  announced;  they  should  stop  the 
train  sufficiently  long  for  the  passengers  for  each  station  to  get  off.  When 
this  is  done  their  duty  to  their  passengers  is  performed.  All  assistance  that 
a  conductor  may  extend  to  ladies  without  escorts,  or  with  children,  or  to  per- 
sons who  are  sick  and  ask  his  assistance  is  purely  a  matter  of  courtesy 
and  not  at  all  incumbent  upon  him  in  the  line  of  his  public  duty."  Tlie 
facts  in  this  case,  however,  do  not  seem  to  warrant  the  statement  in  the 
opinion.  The  passenger  was  an  aged  sick  man.  He  was  carried  beyond  his 
station.  The  train  stopped  and  backed  up  with  him.  He  was  not  injured. 
The  court  denied  exemplary  damages.  It  seems  doubtful  if  the  court  would 
go  so  far  in  case  of  an  actual  injury  and  actual  damages  given  therefor. 
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it  sway,  spring,  and  jolt,  thereby  causing  said  respondent  to  slip 
and  lose  his  footing,  and  to  be  thrown  and  dragged  as  aforesaid. 
The  answer  denies  the  material  allegations  of  the  complaint,  and 
pleads  contributory  n^ligence.  A  trial  was  had  before  the  oourt 
and  a  jury,  and  a  verdict  was  returned  in  favor  of  respondents 

m.  Blind  persons.— In  Gonzales  v,  N.  Y.  &  Harlem  Ry.  Co.,  50  How.  Pr. 
(N.  Y.)  126,  deceased,  a  man  with  impaired  vision,  but  good  hearing,  stepped 
froni  the  wrong  side  of  a  train  and  was  hit  by  another.  The  court  held 
that  it  was  contributory  negligence^  as  he  could  have  heard  the  other  train 
if  he  had  listened. 

IV.  Children.— In  Ridenhour  v.  Kansas  City  Cable  Co.,  102  Mo.  270, 
13  8.  W.  89,  where  the  plaintiff,  aged  nine,  started  to  get  off,  and  when  on 
the  platform  the  car  was  started  and  he  was  thrown  to  the  ground  and  his 
arm  was  rim  over,  the  company  was  held  negligent  in  not  affording  sufficient 
time  to  alight.  The  court  said:  "If  a  passenger  is  evidently  crippled,  in- 
firm or  very  young,  the  duty  of  the  carrier  toward  him  while  alighting  must 
be  performed  with  due  regard  to  such  apparent  condition."  Cited  in  Sly 
V.  Union  Depot  Ry.  Co.,  134  Mo.  681,  36  S.  W.  236.  See  also  Philadelphia 
City  Ry.  Co.  v,  Hassard,  75  Pa.  St.  367,  where  the  question  of  negligence  is 
held  to  be  for  the  jury. 

V.  Corpulent  persons. —  ''If  a  passenger  is  known  to  be  in  any  manner 
afflicted  by  a  disability  by  which  the  hazards  of  trayel  are  increased,  a  degree 
of  attention  should  be  bestowed  to  his  safety  beyond  that  of  an  ordinary 
passenger."  Wardle  v.  City  Ry.  Co.,  35  La.  Ann.  202.  Here  a  woman  sixty 
years  old,  weighing  260  poimds,  started  to  get  off  a  car.  It  started  while 
she  was  on  the  step  and  she  was  permanently  injured  by  being  thrown  there- 
from. Held,  that  a  verdict  of  $5,000  would  not  be  set  aside.  A  contrary  view 
is  held  in  two  cases:  Jacobs  v.  West  End  Street  Ry.  Co.,  50  N.  E.  639, 
holding  that  it  is  not  a  necessary  duty  of  a  conductor  to  stop  all  other  busi- 
ness to  help  a  200-pound  woman  off  from  a  car,  and  Louisville  &  Nashville 
Ry.  Co.  V.  Hale,  19  Ky.  L.  Rep.  165^  44  S.  W.  213.  In  the  latter  case  the 
court  said:  "While  recognizing  that  it  (a  railroad  company)  owes  a  higher 
degree  of  care  to  a  lame  or  infirm  person  than  to  persons  in  ordinary  health, 
we  cannot  concede  that  the  mere  fact  of  appellee  being  fleshy,  and  incum- 
bered with  a  number  of  children  (she  having  an  escort  with  her)  was  any 
sufficient  notice  to  the  conductor  of  an  infirmity  which  required  extraordinary 
care  on  his  part." 

YL  Pregnant  women. —  A  woman  five  months  in  pregnancy  was  a  passen- 
ger. Her  train  slowed  up  at  her  station,  but  did  not  stop.  The  conductor 
told  her  to  jump,  which  she  did,  resulting  in  injury.  She  was  held  not  guilty 
of  contributory  negligence.  The  oourt  held  that  the  conductor  should  have 
the  ordinary  discernment  to  note  the  difference  between  a  vigorous  man  and 
a  woman  in  this  condition.  Baltimore  ft  Ohio  Ry.  Co.  v.  Leaply,  65  Md« 
571,  4  Atl.  891. 
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in  the  sum  of  $630.    Appellant  moved  for  a  new  trial,  which 
denied,  and  judgment  was  entered  for  the  amount  of  the  verdict. 
The  defendant  has  appealed. 

It  is  first  assigned  that  the  court  erred  in  not  setting  aside  the 
verdict,  because  it  is  urged  that  it  was  against  the  wei^t  of  the 

e.  Toward  penons  assisting  the  helpless.—  In  Lake  Shore  &  Michigan  Soutlk- 
em  Ry.  Co.  tr.  S&lanan,  62  Ohio  St.  568,  40  N.  E.  891,  the  court  said:  '*  In 
travel  hy  ship  care  and  medical  attendance  are  always  provided  hy  the  com- 
pany, as  one  of  the  necessities  of  the  journey.  In  travel  by  rail  no  such 
necessity  exists  and  therefore  a  railroad  company  is  under  no  obligation  to 
furnish  hospitals  on  wheels,  or  physicians  or  nurses,  to  attoid  the  sick  ob 

'  their  journeys.  But  without  hospitals  and  without  physicians  and  nuTBes 
of  their  own  still  much  can  be  done  to  alleviate  the  pains  and  adies  of  a 
sick  passenger.  While  the  train  is  in  motion  the  passenger  is  utterly  help- 
less as  to  aid,  except  from  those  on  the  train.  His  fellow  passengers  owe 
him  no  duty  except  humanity.  The  alternative  is  presented  of  being  cared 
for  by  his  fellow  passengers,  by  the  company,  or  to  writhe  in  pain  and  sick- 
ness until  relieved  by  death  or  the  end  of  his  journey.  By  taking  passage 
and  paying  his  fare  the  relation  of  carrier  and  passenger  is  established  be- 
tween the  company  and  himself,  and  as  he  is  under  the  control  of  the  company 
for  many  purposes,  and  debarred  by  the  rapid  movement  of  its  trains  from 
receiving  aid  from  the  outside  world,  it  would  seem  to  follow  as  a  necessi^ 
of  the  situation  that  those  who  have  received  his  money  and  are  thus  rapidly 
transporting  him,  should  assume  the  obligation  of  taking  reasonable  care  of 
him,  in  case  of  sickness  while  on  the  train.  In  case  of  smallpox,  or  cholera, 
or  other  contagious  disease,  the  comfort  and  safety  of  the  other  passengers 
would  demand  the  early  removal  of  the  afflicted  passenger  from  the  train. 
The  company  would  in  such  case  be  charged  with  the  duty  of  removal,  and 
reasonable  care  thereafter,  imtil  the  afflicted  person  could  be  otherwise  care^ 
for.  It  is,  therefore,  clear  that  the  company  owed  a  duty  to  the  sick  pas- 
senger and  was  under  obligation  to  take  reasonable  care  of  him  —  such  care 
as  was  fairly  practicable  with  the  facilities  at  hand,  without  unreasonable 
delay  of  the  train,  or  the  discomfort  of  the  other  passengers.  The  defendant 
in  error  assisting  in  the  care  of  such  sick  person  by  direction  or  permissian 
of  those  in  charge  of  the  train  was  entitled  to  at  least  ordinary  care  on  their 
part  for  his  protection  from  injury."  Defendant  in  error  was  injured  while 
assisting  a  sick  passenger  between  two  cars.  Held,  a  verdict  of  $9,100  would 
not  be  set  aside.  So  one  assisting  a  feeble  person  onto  a  train  is  entitled 
to  a  sufficient  time  to  leave  the  train.  LouisviUe  &  Nashville  R.  Co.  r. 
Crunk,  110  Ind.  542,  21  N.  E.  31.  But  if  he  attempts  to  leave  the  train  after 
it  is  under  motion  he  will  be  held  guilty  of  contributory  negligence.  Liicas 
V,  New  Bedford  &  Taunton  Ry.  Co.,  6  Gray  (Mass.),  64- 

f.  Necessity  of  notice  of  infirmity.    I.  In  general — The  carrier  must  have 
notice  of  a  passenger's  disability  or  negligence  will  not  attach  to  himu    Thus 
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evidence.  It  is  true,  there  was  decided  conflict  in  the 
to  material  matters,  but  it  was  the  province  of  the  ju 
the  testimony,  and  to  determine  as  to  its  credibility 
It  is  a  general  rule  that  the  verdict  will  not  ordin 
aside  on  appeal  where  there  is  substantial  conflict  in  th 

Thompson  on  Passengers,  at  p.  270,  says:  "It  is  consistent 
common  humanity  but  with  the  legal  obligations  of  the  carrier, 
senger  is  known  to  be  in  any  manner  affected  by  a  disability, 
mentally,  wherelyy  the  hazards  of  travel  are  increased,  a  degre 
should  be  bestowed  to  his  safety,  beyond  that  of  an  ordinary 
proportion  to  the  liability  to  injury  from  the  want  of  it.  But 
the  carrier  may  be  invested  with  this  duty  it  is  necessary  tl 
tion  and  wants  of  the  passenger  in  this  respect  should  be  made 
or  to  his  servants."  See  also  Willitts  v.  Erie  R.  Co.,  14  Barb. 
Yamell  v.  Kansas  City,  etc.,  Ry.  Co.,  113  Mo.  570,  21  S. 
latter  case  quotes  from  Shearm.  &  Redf.  Neg.,  §  508,  as  i 
soon  as  the  passenger  has  fairly  entered  the  vehicle,  the 
start,  without  waiting  for  him  to  reach  a  seat,  unless  there  is 
reason  for  doing  so,  as  in  the  case  of  a  weak  or  lame  person, 
Benger  on  the  outside  of  a  coach.  And  the  ground  of  the  exce 
brought  to  the  carrier's  notice,  or  he  will  be  justilied  in  starting 
manner." 

IL  Crippled  persons. —  Unless  the  representatives  of  the  com] 
or  have  reason  to  believe  the  existence  of  the  disability,  the  coi 
to  no  greater  care  than  if  such  disability  did  not  exist.  Jacksc 
Co.  V.  Chappell,  21  Fla.  175,  where  a  cripple  was  injured  b 
starting  of  the  car  before  he  was  seated,  and  the  company  was 
ligent,  its  agents  having  no  notice  of  plaintiff's  infirmity.  Se< 
Texas  &  N.  Ry.  Co.  v.  HoUoway  (Tex.  App.),  54  S.  W.  419;  g 
cago,  etc.,  Ry.  Co.,  67  Mich.  380,  34  N.  W.  712;  Wardle  v, 
35  La.  Ann.  202;  Louisville  &,  Nashville  R.  Co.  v.  Hale,  19  Ey 
44  S.  W.  213;  Weightman  v,  Louisville  Ry.  Co.,  12  So.  586,  a 
H.  A,  St.  L.  R.  Co.  V,  Bowlds,  64  8.  W.  957,  where  a  oonvers) 
had  with  the  conductor  on  entering  the  car  was  held  competent 
defendant's  servants  knew  of  plaintiff's  crippled  condition.  S 
burg,  etc.,  Ry.  Co.  v,  McQurg,  56  Pa.  St.  294  (296),  and  Losi 
Maine  R.  Co.,  66  N.  H.  256. 

g.  Dnty  on  ejecting  helpless  persons.  L  Intoxicated  persons 
be  taken  to  eject  such  persons  in  a  safe  place  and  under  safe  < 
Elliott  on  Railroads,  at  S  1637,  says:  **  If  he  (a  passenger)  is  f 
or  so  young  or  feeble,  as  not  to  be  able  to  take  care  of  himsel: 
for  his  own  safety^  the  company  should  exercise  reasonable  c 
it,  that  he  is  not  expelled  or  abandoned  in  such  a  place  and  ui 
oumstances,  that  he  will  be  exposed  to  unnecessary  peril."     S 


and  especially  where  the  trial  judge,  who  heard  and  saw  the  wit- 
nesses testify,  has  declined  to  interfere.  Bixhlin  v.  MiUer,  13 
Wash.  152,  40  Pac.  7^2;  Miller  v.  Bean,  13  Wash.  516,  43  Pac 
636;  Reiner  v.  Crawford,  23  Wash.  669,  63  Pac.  516,  83  Atti  St 
Kep.  848. 

It  is  next  assigned  that  the  court  erred  in  giving  the  following 
instruction : 

"You  are  instructed  that  intoxication  on  the  pari  of  the  plaintiff,  if  joa 
believe  that  the  plaintiff  Mr.  Lawson  was  intoxicated,  is  not,  as  a  general 
rule,  in  itself,  as  a  matter  of  law,  such  negligence,  or  such  evidence  of  neigU- 
gonce,  as  will  bar  his  recovery  in  this  action.  The  law  refuses  to  impote 
negligence,  as  of  course,  to  a  plaintiff  from  the  bare  fact  that  at  the  moment 


r.  Union  Ry.  Co.,  118  Mass.  228,  where  a  passenger  on  a  horse  railway 
BO  intoxicated  as  to  be  offensive  to  the  other  passengers,  it  was  held  that 
the  conductor  had  a  right  to  remove  him;  and  that  it  was  a  question  for  the 
jury,  whether  it  was  due  care  for  the  conductor  to  attempt  to  remove  him 
while  the  car  was  in  motion.  See  also  Roseman  v.  Railroad  Co.,  16  S.  £. 
768;  Railroad  Co.  v.  Wright,  68  Ind.  686;  Brown  t?.  Railroad  Co.,  51  Iowa, 
236,  1  N.  W.  487;  Haug  f.  Great  Northern  R.  Co.,  8  N.  D.  23,  77  N.  W.  97; 
Tanner' r.  Railroad  Co.,  60  Ala.  621;  Isbell  v.  Railroad  Co.,  27  Conn.  393; 
Kerwhacker  t\  Railroad  Co.,  3  Ohio  St.  172;  Railroad  Co.  v,  Sullivan,  81 
Ky.  624;  Kline  r.  Railroad  Co.,  37  Cal.  400;  3  Wood's  Railway  Law,  %%  363, 
364;  Shearm.  k  Redf.  Neg.,  S  493;  2  Am.  k  Eng.  Encyc.  of  Law,  748. 

n.  Sick  persons. —  In  Connolly  v.  Railroad  Co.,  41  La.  Ann.  67,  the  court 
said:  "When  the  condition  of  a  sick  passenger  is  such  that  his  continued 
carriage  is  inconsistent  with  the  safety,  or  even  the  reasonable  comfort  of 
his  fellow  passengers,  regard  for  the  rights  of  the  latter  will  authorize  the 
carrier  to  exclude  him  from  the  conveyance.  Thus  if  he  had  cholera,  or 
smallpox,  or  delirium  tremens,  or  even  if  as  in  this  case  he  were  subject 
from  any  cause,  to  continuous  vomiting,  utterly  inconsistent  with  the  com- 
fort of  other  passengers  in  a  street  car,  the  right  of  the  carrier,  in  protec- 
tion  of  the  latter's  privileges,  to  exclude  him,  would  undoubtedly  arise. 
(Citing  cases.)  But  none  of  these  cases  hold  that  this  right  of  exclusion 
can  be  exercised  arbitrarily  and  inhumanly,  or  without  due  care  and  pro- 
vision for  the  safety  and  well-being  of  the  ejected  passenger.  On  the  oon- 
trary,  the  duty  of  exercising  such  care  and  provision  is  imiversally  recog- 
nized." And  in  Regner  v.  Glens  Falls,  etc.,  Ry.  Co.,  74  Hun  (N.  Y.),  202, 
26  N.  Y.  Supp.  626,  it  was  held  that  a  rule  of  a  street  railroad  company, 
requiring  conductors  not  to  allow  intoxicated  persons  to  ride  on  the  cars^ 
is  no  protection  to  the  company  for  the  forcible  ejection  of  a  person  not 
disorderly  or  intoxicated,  but  affected  with  a  disease  —  St.  Vitus  dance  — 
which  produces  involuntary  motions  resembling  the  movements  of  an  in- 
toxicated person.    See  also  Paddock  v.  Atchison,  T.  ft  S.  F.  Ry.  Co.,  37  Fed. 
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of    receiving  the  injury  he  was  intoxicated.     Intoxicated  persons 

moved  from  all  protection  of  the  law.     If  the  plaintiff  used  thai 

csLre  incumbent  upon  him  to  use,  under  the  circumstances  of  this 

Ills    intoxication,  if  you  believe  that  he  was  intoxicated,  had  not 

inritli  the  accident.    I  wish  to  substitute  in  place  of  the  words  '  had 

clo  wth  the  accident,'  *  would  not  prevent  his  recovering.'    When  c 

-negligence  is  one  of  the  issues,  as  in  this  case,  the  defendant  mui 

you,  or  it  must  appear  to  you  from  all  the  evidence,  that  the  plain 

exercise  ordinary  care;  and  that,  too,  without  reference  to  his  ii 

Xbe  question  is  not  whether  or  not  the  plaintiff  was  drunk,  but 

uot  he  exercised  ordinary  care.    You  are  instructed  that  if  you  fij 

plaintiff  was  intoxicated  and  in  a  place  of  danger,  and  that  if  yo 

the  motorman  knew  these  facts,  the  motorman  was  bound  to  run  tl 

carefully,  in  order  to  prevent  throwing  Mr.  Lawson  off  the  car,  if  1 

in  a  place  of  danger." 


841;  Lemont  r.  Washington  &  Georgetown  Ky.  Co.,  1  Macke; 
Am.  Rep.  238;  Weightman  v,  Louisville  Ry.  Co.,  12  So.  586;  A 
A  S.  F.  Ry.  Co.  t\  Weber,  33  Kan.  543;  Sevier  v.  Vicksburg  A,  1 
61  Miss.  8. 

S.  Right  to  refuse  passage,  a.  In  general — A  carrier  may  refu 
persons  unable  to  exercise  ordinary  precautions  against  injury, 
does  accept  them  as  passengers  it  owes  them  the  greatest  care, 
f?.  Citizens'  St.  Ry.  Co.,  16  Ind.  App.  171,  where  the  court  said: 
rier  accepts  a  passenger  knowing  that  he  is  sick  or  infirm  it  mue 
nary  care  to  see  that  he  is  transported  safely  and  is  given  a  reasc 
and  proper  assistance  in  getting  on  and  off  its  cars.  *  *  *  If  a 
siring  to  become  a  passenger,  is  unable  on  account  of  extreme  yc 
age,  or  any  mental  or  physical  infirmities,  to  take  care  of  himself,  1 
be  provided  with  an  attendant  to  take  care  of  him.  The  carrier  is 
to  furnish  him  an  attendant. 

b.  Aged  persons. —  In  Croom  v.  Railway  Co.,  52  Minn.  296,  53  ^ 
the  court  said:  *'A  railroad  company  is  not  bound  to  turn  its 
nurseries  or  hospitals,  or  its  employees  into  nurses.  If  a  passeng 
of  extreme  youth  or  old  age  or  any  mental  or  physical  infirmities 
to  take  care  of  himself,  he  ought  to  be  provided  with  an  attenda 
care  of  him.  But  if  a  company  voluntarily  accepts  a  person  as 
ger,  without  an  attendant,'  whose  inability  to  take  care  of  him 
parent,  or  made  known,  to  its  servants,  and  renders  special  care  and 
necessary,  the  company  is  negligent  if  such  assistance  is  not  afforc 

c  Blind  persons. —  In  Zackery  v.  Mobile  &  Ohio  R.  Co.,  the  coi 
to  hold  that,  "as  a  proposition  of  law,  stripped  from  all  attendi 
stances,  public  carriers  of  passengers  can  reject  a  person,  otherwic 
(as  a  passenger)  upon  the  sole  ground  that  he  is  blind." 

d.  Insane  persons. —  The  carrier  cannot  expel  an  insane  man,  al 
once  admitted  him  as  a  passenger  and  received  his  fare,  his  con 


There  was  testimony  to  the  eflFect  that  the  injured  respondeot 
was  intoxicated  at  the  time  of  the  accident,  and  this  is  urged  as 
showing  contributory  negligence.  Witnesses  in  rebuttal  denied 
that  he  was  intoxicated.  Appellant^  in  criticising  the  above  in- 
struction, contends  that  it  altogether  eliminated  from  the  consid- 
eration of  the  jury  the  question  of  the  respondent's  intoxication, 
or  that  it  suggested  that  only  that  degree  of  care  was  required  of 
him  which  one  "  under  the  circumstances  of  this  case ''  would  be 
expected  to  use;  that  is  to  say,  that,  if  the  jury  believed  that 
respondent  was  sober,  in  that  event  he  was  required  to  use  Ae 
same  degree  of  care  which  would  have  been  required  of  sober 
men  under  the  same  surroundings,  but  that,  if  they  believed  he 
was  intoxicated,  then  he  was  under  obligation  to  use  that  degree 
of  care  only  which  would  have  been  required  of  men  intoxicated 
as  he  was.  Appellant  cites  Buesching  v.  St.  Louis  Oas  Light  Co., 
6  Mo.  App.  85,  as  a  case  in  which,  it  claims,  a  similar  instruction 
was  given.     At  page  92  of  the  volume  cited,  the  opinion,  after 

unobjectionable,  though  it  might  have  declined  to  receive  him  in  the  first 
place.    Pearson  v.  Duane,  4  Wall.  605. 

e.  Intoxicated  persons. —  The  fact  that  a  man  is  intoxicated  does  not  of 
itself  deprive  him  of  the  right  to  ride  upon  a  railroad  train,  nor  does  it 
free  the  company  from  its  duty  to  render  to  him,  as  a  passenger,  due  care. 
Milliman  t?.  N.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y.  642. 

f.  Sick  persons. —  A  carrier  is  not  bound  to  receive  passengers  infected  with 
contagious  diseases.    Thurston  v.  U.  P.  R.  Co.,  4  Dill.  321. 

3.  Contributory  negligence  of  persons  not  in  good  physical  conditian. 
a.  Cripples. —  A  railroad  company  owes  a  duty  to  others  besides  persons  of 
ordinary  physical  ability.  They  are  presimied  to  know  that  persons  in  feeble 
health,  old  or  decrepit,  travel  upon  their  trains  and  they  must  exercise  care 
accordingly.  East  Line,  etc.,  Ry.  Co.  v.  Rushing,  69  Tex.  306.  See  also 
Shenandoah  Valley  R.  Co.  v.  Moose,  83  Va.  827,  where  a  passenger  with 
rheumatism  was  injured  by  a  collision,  and  it  was  held  that  he  was  not 
guilty  of  contributory  negligence  in  imdertaking  his  journey  in  that  condition. 
See  also  Jacksonville  St.  Ry.  Co.  v,  Chappell,  21  Fla.  175,  where  it  was  held 
that  defendant's  agents  must  have  knowledge  of  plaintiff's  infirmity. 

b.  Pregnant  women. —  Where  a  pregnant  woman  was  injured  by  the  derafl* 
ment  of  a  street  car«  the  court  said :  "  The  law  did  not  require  her  to  expeet 
extraordinary  events,  but  only  the  effects  of  the  ordinary  running  of  the 
road;  nor  did  it  require  her  to  be  in  such  a  bodily  condition  as  to  be  able 
to  withstand  anything  more  than  the  effects  of  the  usual  and  ordinary  running 
of  the  cars."  Reading  City  Ry.  Co.  v.  Eckhart,  4  Atl.  530,  2  Cent.  791. 
See  also  Sawyer  v.  Dulany,  30  Tex.  479. 
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stating  that,  at  the  instance  of  the  plaintiflF,  the  trial  cc 
the  jury  that  if  the  cellar  entrance  was  dangerous  to 
and  deceased  was,  in  consequence,  injured  while  exei 
nary  care,  they  should  find  for  the  plaintiflF,  also 
follows : 

**  •  *  *  and  further  declared  that  *  ordinary  care '  means 
care  which  may  reasonably  be  expected  of  a  person  in  the  sii 
ceased  at  the  time  of  the  accident.  This  definition  of  '  ordinary 
in  some  text-books.  But,  in  view  of  the  evidence  in  this  case, 
lated  to  mislead.  There  was  some  testimony  in  this  case  from  ^ 
might  infer  that  the  deceased  was  not  entirely  sober  at  the  tin 
dent." 

As  far  as  appears  from  that  opinion,  no  other  d 
*'  ordinary  care  "  was  given  by  the  court,  and  it  was  p 
that  the  definition  given,  in  view  of  the  testimony,  was 
In  the  case  at  bar,  we  think  the  court  several  times  ii 
of  its  instructions  made  it  clear  to  the  jury  that  th< 
ordinary  care  is  that  it  must  be  such  as  an  ordinaril;; 
and  prudent  person  would  exercise  under  the  same  si 
It  has  been  often  held  by  this  court  that  the  instruct! 
read  and  construed  as  a  whole,  and  not  in  detached 
think  the  suggestion  of  respondents'  counsel  as  to  t 
tion  is  pertinent,  viz.,  that,  after  having  told  the  ji 
ordinary  care,  and  that  such  care  was  required  of  re 
the  premises,  the  instruction  had  the  eflFect  to  cauti< 
against  the  danger  of  supposing,  in  view  of  the  testi 
intoxication,  that  their  only  duty  was  simply  to  detenu 
respondent  was  intoxicated  or  not  Such  an  imprej 
have  been  erroneous,  since  the  real  test  which  they  s 
times  have  kept  before  their  minds  was,  did  respondi 
reasonable  and  ordinarily  prudent  person  would  have 
similar  surroundings  and  circumstances  ?  The  eflFect  o 
instruction  was  not  to  tell  the  jury  that  they  could  i 
intoxication,  if  they  found  there  was  such,  as  an  eleme 
mining  the  existence  or  absence  of  ordinary  care,  I 
latter  question  was  the  real  one  to  determine,  and 
the  matter  of  intoxication.  The  whole  instruction  cril 
inmiaterial  exceptions,  was  given  in  the  same  words  b^ 


trial  court    The  Supreme  Court  of  that  State,  in  passing  upon 
the  iuQtruction^  said: 

'*  Ck)un8el  says,  '  This  instruction  commences  by  advising  the  juiy  that  in- 
toxication in  itself,  as  a  matter  of  law,  is  not  such  negligence  as  will  bar  his 
recoyery  in  this  action/  and  ends  by  advising  the  jury  that  '  it  must  appear 
that  the  plaintiff  did  not  exercise  ordinary  care,  and  that,  too,  without  refer- 
ence to  his  inebriety.  The  question  is  whether  or  not  the  plaintiff's  conduct 
came  up  to  the  standard  of  ordinary  care,  hot  whether  or  not  the  plaintiff  was 
dnmk.'  It  requires  considerable  ingenuity  to  find  fault  with  the  language 
cited.  It,  in  effect,  properly  states  the  law  to  be  that  the  questions  being 
tried  were  the  negligence  of  the  defendant  and  the  contributory  negligence  of 
the  plaintiff,  not  whether  the  plaintiff  was  at  the  time  intoxicated.  That 
drunknenness  on  the  part  of  plaintiff  would  not  relieve  the  defendant  from 
liability,  if  guilty  of  negligence,  and  that,  drunk  or  sober,  if  the  plaintiff, 
by  want  of  ordinary  care,  contributed  to  the  injury,  he  must  assume  such 
responsibility,  regardless  of  his  condition.  We  cannot  well  see  how  it  could 
have  been  different.  If  dnmk,  he  was  held  responsible  for  his  negligence;  and, 
if  drunk,  it  can  hardly  be  contended  that  it  gave  the  defendant,  for  that  rea- 
son, the  right  to  kill  or  maim  him,  but,  if  known,  imposed  greater  care  on  the 
defendant."    Denver  Tramway  Co.  v,  Beid,  35  Pac.  260,  275. 

It  is  next  assigned  that  the  court  erred  in  not  striking  from 
the  complaint^  and  in  not  withdrawing  from  the  consideration  of 
the  jury,  respondent  Anna  M.  Lawson's  claim  of  $300  for  services 
as  nurse,  for  the  reason  that  the  averments  of  the  complaint  were 
not  sufficient,  and  that  there  was  no  evidence  to  justify  any  re- 
covery for  such  services.  The  jury  returned  a  special  finding  of 
$60  in  favor  of  respondents  as  to  that  item,  which  amount  was 
included  in  the  aggregate  sum  of  the  general  verdict.  Mrs.  Law- 
son,  on  cross-examination,  testified  that  her  husband  was  confined 
to  his  bed  something  more  than  one  week,  and  that  he  was  con- 
fined to  the  house  for  about  one  month,  but  that  he  was  able  to 
walk  about  the  house  after  leaving  his  bed.  She  also  testified  that 
she  waited  upon  him  and  attended  him  as  nurse  during  this  time, 
but  that  she  at  the  same  time  attended  to  her  household  duties, 
and  performed  the  services  which  she  ordinarily  discharged  as  a 
member  of  the  community.  There  was  no  evidence  that  any  ex- 
pense was  incurred  or  paid  out  to  procure  other  help  to  assist  the 
wife  by  reason  of  her  engagement  in  waiting  upon  her  husband. 
There  was,  therefore,  no  financial  loss  to  the  community  on  account 
of  said  services,  unless  it  was  entitled  to  recover  the  value  of  these 
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neoessarilj  increased  duties  of  the  wife.  There  was,  however, 
no  evidence  as  to  their  value;  and,  even  if  it  were  a  recoverable 
item,  the  jury  should  not  have  been  left  to  speculate  as  to  its 
value.     In  this  particular  we  think  the  court  erred. 

The  cause  is,  therefore,  remanded,  with  instructions  to  the  trial 
court  to  modify  the  judgment  by  reducing  it  in  the  sum  of  $50. 
But  in  all  other  particulars  the  judgment  is  affirmed.  .  The  ap- 
pellant is  entitled  to  recover  costs  on  appeal. 

PuLLXBTON,  •  C  J.,  and  Andebs,  Dunbab  and  Mount,  J  J., 
concur. 


Daly  V.  Milwaukee  Electric  Railway  dk  Light  Co. 

(WitcoDBiii  —  Supreme  Court.) 

BumniTQ  Fbdoht  Gabs  on  Stbebt  Railways  wrrHour  AvTHOBrrr;  Lia- 
BiiJTT  FOB  Injxtbibs. —  Where  the  franchise  of  a  street  railway  corn- 
pay  only  authorises  it  to  exercise  such  franchise  for  the  purpose  of  carry- 
ing passengers,  the  running  of  freight  cars  over  its  tracks  without 
authority  and  in  yiolation  of  law  is  a  public  nuisance.  So  where  a  per- 
son is  injured  by  such  a  use  of  the  tracks  without  negligence  on  his  part 
he  may  recover  from  the  company  the  amount  of  his  damages  without 
regard  to  the  degree  of  care  exercised  by  the  company  in  running  such 
cars.  A  failure  to  allege  negligence  in  the  complaint  in  an  action 
brought  to  recover  such  damages  is  not  fatal. 

AvpBAii  by  defendant  from  an  order  oyerruling  a  demurrer  to  the  plaintiff's 
complaint.    Decided  October  20,  1903.    Reported  (Wis.)  06  N.  W.  S32. 

Statement  of  facts  by  Gassodat,  C.  J. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to  a  complaint  which 
alleges,  in  effect,  that  the  plaintiff  is  an  infant  eight  years  of  age;  that  his 
lather  was  duly  appointed  his  guardian  herein;  that  the  defendant  was  duly 
incorporated  under  the  statutes  of  this  State,  and  at  all  the  times  mentioned 
authorized  to  operate  street  railways  therein,  and  particularly  in  the  city  of 
Milwaukee;  that  the  defendant  derived  its  authority  from  certain  ordinances 
of  the  city;  that  among  others  the  defendant  had  a  double-track  street  rail- 
way on  Wells  street  from  Eleventh  street  west  to  the  city  limits,  upon  which 
to  run  its  cars,  imder  the  provisions  of  the  ordinance,  which,  among  other 
things,  provided  that  "  the  said  tracks  and  railway  shall  be  used  for  no  other 
purpose  than  the  transport  of  passengers  and  their  ordinary  baggage,  and  the 
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that  the  defendant  was  only  authorized  to  use  its  tracks  and  rail- 
way for  transporting  passengers.     Had  the  injury  resulted  from 
the  use  of  such  passenger  cars,  there  might  have  been  some  force 
in.  the  objection.    Chicago  &  Eastern  Illinois  R.  Co.  v.  Loeh,  118 
111.  203,  8  N.  E.  460,  59  Am.  Rep.  341 ;  Randle  v.  Pacific  R. 
Co.,  65  Mo.  325.     But  the  gravamen  of  the  complaint  is  that  the 
plaintiff  was  injured  by  reason  of  the  defendant  running  freight 
cars  upon  its  tracks  without  authority  and  in  violation  of  law. 
The  question  whether  an  indictment  would  lie  at  common  law 
against  a  corporation  for  a  misfeasance  was  answered  in  the  affirm- 
ative by  the  Queen's  Bench  many  years  ago.    The  Queen  v.  Oreat 
North  of  England  Ry.  Co.,  9  Q.  B.  315,  325.     In  that  case 
it  was  said  by  Lord  Denman,  C.  J.,  that  "  a  corporation    *    *    * 
may  be  guilty  as  a  body  corporate  of  commanding  acts  to  be  done 
to  the  nuisance  of  the  community  at  large."     Id.  326.     Thus, 
it  has  been  held  in  Massachusetts  that  ^^  a  railroad  laid  out  over 
and  along  a  highway  in  such  a  manner  as  to  obstruct  it,  with- 
out express  statute  authority  or  necessary  implication,  is  liable 
to  indictment  as  a  nuisance."     Commonwealth  v.  Old  Colony  <& 
Fall  River  R.  Co.,  14  Gray,  93.     See    also    State  v.  Troy  & 
Boston  R.  Co.,  57  Vt  144;  Evans  v.  TJie  C,  St.  P.,  M.  &  0.  R. 
Co.,  86  Wis.  697,  603,  57  N.  W.  354,  39  Am.  St.  Rep.  908.    So 
it  is  well  settled  that  if  an  individual,  without  fault  on  his  part, 
suffers  special  damage  by  any  unlawful  act  in  obstructing  a  high- 
way, be  has  a  right  of  action  therefor,  although  the  party  doing  the 
act  is  also  liable  to  an  indictment  for  the  same.     Thayer  v.  Bos- 
ion,  19  Pick.  514,  31  Am.  Dec.  159;  Zettel  v.  TU  City  of  West 
Bend,  79  Wis.  316,  319,  48  K  W.  379,  24  Am.  St.  Rep.  715, 
and  cases  there  cdted.     Thus  it  has  been  held  in  !New  York  that 
"  the  construction  and  maintenance  of  a  street  railway  by  any  in- 
dividual or  association  of  individuals  without  legislative  authority 
is  a  public  nuisance,  and  subjects  those  maintaining  it  to  a  private 
action  in  favor  of  any  person  sustaining  special  injury  there- 
from."   Fanning  v.  Osborne,  102  K  T.  441,  7  N.  E.  307.    To 
the  same  effect,  Beehnan  v.  Third  Avenue  R.  Co.,  153  N.  Y.  144, 
152,  47  N.  E.  277 ;  Borough  of  Stamford  v.  Stamford  Horse  Ry. 
Co.,  56  Conn.  381,  15  Atl.  749,  1  L.  R  A.  375 ;  Wellcome  v.  Inr 
habitants  of  Leeds,  51  Me.  313,  315.    To  the  extent  that  the  de- 
fendant exceeded  its  authority  by  running  freight  cars  over  its 
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tracks  without  legislative  permission,  express  or  implied,  it  must 
be  regarded  as  acting  in  violation  of  law,  and  hence  answerable 
accordingly.  This  has,  in  eflFect,  been  repeatedly  held  by  this  court 
Evans  v.  The  C,  St.  P.,  M.  &  0.  R.  Co.,  86  Wis.  597,  603, 
57  N.  W.  354,  39  Am.  St  Rep.  908;  Linden  Land  Co.  v.  MO. 
El.  By.  &  L.  Co.,  107  Wis.  493,  613,  83  N.  W.  851;  AUen  v. 
Clamen,  114  Wis.  244,  90  K  W.  181.  Thus  it  is  stated  by  a 
standard  text-writer  "that  for  personal  injuries  sustained  by  t 
person  by  reason  of  any  nuisance  in  a  highway,  or  injuries 
thereby  inflicted  upon  his  team  or  property,  the  person  creating 
the  nuisance,  as  well  as  the  person  maintaining  it,  is  always  liable 
in  a  civil  action,  if  the  person  injured  was  in  the  exercise  of  or- 
dinary care  when  the  injury  was  inflicted ;  and  no  degree  of  care 
on  the  part  of  the  person  erecting  or  maintaining  the  nuisance 
will  exempt  him  from  liability.^'  2  Wood  Nuisances  (3d  ed.), 
§  703.  The  theory  is  that,  the  act  being  wrongful,  the  party  doing 
it  is  answerable  for  all  the  consequences  that  flow  therefrom  to 
a  person  who  is  not  chargeable  with  negligence  by  reason  of  which 
the  injury  is  inflicted.  Id.  The  allegations  of  the  complaint^  if 
true,  are  suflBcient  to  authorize  a  jury  to  find  that  the  plaintiff's 
injuries  were  without  fault  on  his  part,  and  were  actually  caused 
by  the  running  of  the  freight  cars  on  the  defendants  tracks  in 
violation  of  law ;  and  hence  the  complaint  states  a  cause  of  action. 
The  order  of  the  Circuit  Court  is  affirmed. 


Smith  V.  Milwaukee  Electric  Railway  &  Light  Company. 

(Wisconsiii  —  Supreme  Court) 

Injxtbt  to  Passengeb  Caused  bt  Derailment  of  Cab;1  Excssanrs  Spbd 
UPON  A  CuBVE. —  The  plaintiff  was  a  passenger  upon  one  of  the  defend- 
ant's cars  and  was  injured  by  the  derailment  of  such  car  while  roundiBf 
a  curve  at  a  speed  of  eighteen  or  twenty  miles  an  hour.  It  appeared  that 
at  the  place  where  the  derailment  occurred  a  large  amount  of  crushed 
stone  had  been  deposited  by  the  defendant  between,  along,  and  upm  Ha 

Passengers  injured  by  derailment  of  car. —  8ee  also  the  following  cases  re- 
ported in  this  series:  Doolin  €.  Omnibus  Cable  Co.,  2  St  Ry.  Rep.  18,  (Cat) 
73  Pac.  1060;  Heyde  r.  St  Louis  Transit  Co.,  2  St  Ry.  Rep.  630,  (Mo.  App.) 


trade  It  WES  held  that  the  evidence  was  sufficient  to  raise  i 
inference  that  the  derailment  of  the  car  was  caused  by  i 
operation,  and  that  under  the  circumstances  the  case  shoul< 
submitted  to  the  jury. 

AtfrnAL  by  defendant  from  an  order  setting  aside  a  Judgment  oi 
and  granting  the  plaintiff  a  new  trial  on  the  court's  own  n 
cided  October  20,  1903.    Reported  119  Wis.  336,  96  N.  W.  82 

Statement  of  facts  by  Mabhhat.t.,  J. 

Action  to  recover  for  injuries  received  by  plaintiff  by  the  derail 
of  defendant's  cars  while  she  was  a  passenger  thereon.  The  negl 
plained  of  was  running  the  car  at  a  speed  of  eighteen  to  twen^ 
hour  contrary  to  the  ordinance  of  the  city  regulating  the  moven 
where  the  track  was  in  a  defective  condition  in  that  foreign  n 
been  allowed  by  defendant  to  accumulate  thereon  and  on  the  ri 
It  was  alleged  that  "The  careless  and  negligent  manner  in  wl 
was  nm,  namely,  at  its  high  and  unlawful  rate  of  speed,  and  tl 
the  said  company  to  maintain  its  equipment  in  a  safe  and  prud 
were  the  proximate  causes  of  said  plaintiff's  injury." 

The  defendant  answered  admitting  that  its  car  was  derailed 
all^^  in  the  complaint,  and  that  plaintiff  was  a  pas8eng<>r  t 
alleged  that  the  derailment  was  caused  by  the  malicious  and  wan 

77  8.  W.  127;  Baruth  v.  Poughkeepsie  City  &  W.  F.  E.  R.  Co.,  2  I 
707,  89  App.  Div.  (N.  Y.)  324,  85  N.  Y.  Supp.  822;  South  Covin 
St.  Ry.  Co.  V.  Constans,  1  St.  Ry.  Rep.  242,  25  Ky.  L.  Rep.  16 
705;  Leslie  v.  Jackson  A  Sub.  Tract.  Co.,  1  St.  Ry.  Rep.  409, 
N.  W.  580. 

As  in  the  case  of  steam  railroad  companies  a  street  railway 
bound  to  the  most  exact  care  and  diligence  to  protect  its  passeng 
juries  occasioned  by  the  structure  and  care  of  its  tracks.  McElro 
&  L.  R.  Co.,  4  Cush.  (Mass.)  400,  50  Am.  Dec.  794;  Virginia  ( 
V,  Sanger,  16  Gratt.  (Va.)  230.  It  cannot  be  relieved  from  liabili 
to  the  condition  and  construction  of  its  tracks  by  undertaking 
the  duty  of  repairing  such  tracks  to  third  parties.  Carrico  v 
ginia,  etc.,  Ry.  Co.,  36  W.  Va.  389,  14  S.  E.  12.  Nor  can  it  be  n 
responsibility  for  defectively  located  tracks,  by  saying  that  si 
was  by  authority  of  the  municipality.  Baltimore  &  Y.  Turnpike 
Leonhardt,  66  Md.  70,  5  Atl.  346. 

Notwithstanding  the  duty  imposed  upon,  railroad .  companies 
the  highest  degree  of  practical  care  and  skill  in  maintaining  t 
they  are  not  insurers  of  the  safety  of  such  tracks.  Louisville,  c 
f?.  Thompson,  107  Ind.  442,  8  N.  E.  18,  57  Am.  Rep.  120.  So  th 
senger  is  injured  by  a  defect  in  a  rail  which  could  not  have  b< 
1^  the  exercise  of  all  the  care  reasonably  consistent  with  the  1 


tion  of  its  track  by  persons  not  in  its  employ  or  in  any  manner  connected 
with  the  defendant,  and  for  whose  conduct  it  was  in  no  sense  answerable. 

There  was  evidence  proving  or  tending  to  prove  that  plaintiff  was  injured 
by  the  derailment  of  the  car;  that  at  the  time  thereof  the  car  was  going  at  a 
speed  of  from  twelve  to  twenty  miles  an  hour  and  faster  than  the  ordinance 
of  the  city  permitted;  that  a  large  amount  of  crushed  stone  had  been  de- 
posited by  defendant  between,  along,  and  upon  its  tracks,  and  that  there 
was  a  curve  in  the  track  where  the  car  left  the  same.  There  was  no  other 
proof  of  how  the  accident  was  produced. 

At  the  close  of  plaintiff's  case  a  motion  for  nonsuit  was  granted.  Sitee^ 
quently  plaintiff  moved  the  court  to  vacate  the  nonsuit  and  for  a  new  trial, 
which,  after  due  deliberation,  was  denied.  Judgment  was  rendered  aeeocd- 
mgly.  Thereafter,  before  the  close  of  the  term,  without  notice  to  the  parties 
er  tiieir  attorneys,  the  judgment  and  the  previous  orders  were  vacated  and  a 
new  trial  granted.    Defendant  appealed. 

Kearney,  Thompson  &  Myers  (Spooner  &  Rosecraniz,  of  coun- 
sel), for  appellant. 

John  W.  Owen  (Wallace  Ingalls,  of  counsel),  for  respondeut 

Opinion  by  Mabshall,  J. 

The  first  proposition  of  appellant's  counsel  is  stated  by  them 
thus :  "  The  nonsuit  was  not  erroneous,  the  plaintiff  having  al- 
leged specific  negligence  as  the  cause  of  the  accident,  was  bound 

sibility  imposed  upon  the  company,  the  company  is  not  liable  for  injuries 
to  a  passenger  resulting  therefrom.  Chicago,  etc.,  Ry.  Ck>.  v.  Lewis,  145 
HI.  67,  33  N.  E.  960. 

The  obligation  of  carriers  of  passengers  to  exercise  the  highest  degree  of 
care  which  human  prudence  and  foresight  can  suggest  only  exists  witJi  re- 
spect to  those  results  which  are  naturally  to  be  apprehended  from  unsale 
roadbeds,  defective  machinery,  imperfect  cars,  and  other  conditions  endanger^ 
mg  the  success  of  the  undertaking.  Palmer  v,  D.  ft  H.  G.  Co.,  120  K.  T. 
170,  24  N.  E.  302;  Morris  v,  N.  Y.  C.  A  H.  R.  R.  Co.,  106  N.  Y.  678,  IS 
N.  E.  475.  In  every  case^  the  degree  of  care  to  be  exercised  is  dependent  upoa 
the  circumstances,  and  if  the  accident  is  attributable  to  the  existence  d 
defects  in  the  road  by  reason  of  which  there  was  a  possibility  of  loss  of  lifis 
•r  limb  to  the  traveling  public,  the  strict  rule  requiring  the  highest  degree 
of  care  and  human  skill  would  be  applicable.  Stierle  r.  Union  Ry.  Co., 
166  N.  y.  70,  60  N.  E.  419. 

It  is  not  enough  to  excuse  a  railway  company  from  liability  for  injuries 
to  a  passenger,  caused  by  the  derailment  of  a  train,  that  the  track  was  ap- 
IMirently  in  good  and  safe  condition,  if  there  were  defects  rendering  it  unsafe 
vhidis  bj  the  exercise  of  care  and  sldll*  might  have  been  diaeoTered  and 


to  show  such  negligence,  and  that  the  accident  was  cans 
This  she  failed  to  do."  From  the  argument  of  this  hn 
case  we  gather  the  idea  that  counsel  supposed  that  to  ^ 
jury  in  jGinding  that  the  negligence  complained  of  cau 
railment  of  the  car  they  must  have  some  direct  evide 
subject;  that  otherwise  they  would  be  left  to  conjecti 
There  is  probably  no  principle  better  understood  than  tl 
facts  can  be  established  by  indirect  as  well  as  by  dire< 

remedied.  Nellie  Street  Railroad  Accident  Law,  p.  61.  But  nc 
not  be  imputed  to  a  atreet  car  company  from  the  mere  fact 
left  the  track.  The  derailment^  if  caused  by  a  bad  condition  < 
calling  for  more  than  ordinary  care^  and  the  same  was  not  exei 
however,  present  a  question  for  the  jury  as  to  the  negligence 
pany.  Hastings  v.  Central  Crosstown  R.  Co.^  7  App.  Div.  (N. 
N.  T.  Supp.  93.  Where  a  passenger  was  injured  in  a  derailme 
the  car  colliding  with  a  paving  stone  which  lay  between  the  re 
eovered  with  snow  and  slushy  the  presence  of  which  might  ht 
covered  and  the  accident  avoided  by  the  exercise  of  that  high  d 
-which  the  law  imposes  on  common  carriers  for  the  safety  of  thei 
the  company  was  held  liable  fbr  the  injuries  resulting.  Dusenb 
Hudson  County  Ry.  Co.,  66  N.  J.  L.  44,  4S  Atl.  620. 

In  the  case  of  White  v.  Milwaukee  City  Ry.  Co.,  61  Wis.  5] 
524,  it  appeared  that  the  street  railway  was  double  tracked  ax 
so  placed  in  each  track  as  to  prevent  cars  going  in  the  pro 
from  being  thrown  from  the  track  while  going  upon  or  leavini 
bridge;  a  loaded  wagon  having  broken  down  on  the  bridge  upc 
tracks,  a  car  approaching  thereon  was  necessarily  lifted  to  the 
and  being  then  driven  rapidly  upon  the  bridge,  was  thrown  frc 
injuring  a  passenger.  It  was  held  that  the  company  was  not 
not  placing  frogs  so  as  to  prevent  a  car  thus  going  in  the  wr 
upon  the  track  from  being  thrown  off.  Compare  Farrell  tf.  Hoi 
C!o.,  4  N.  Y.  Supp.  697. 

Other  cases  where  the  liability  of  street  railway  companies  f< 
passengers  caused  by  defective  tracks  has  been  considered  are :  2 
St.  Ry.  Co.  17.  Barnes,  113  Oa.  212,  38  S.  E.  766;  West  Chicai 
f7.  Stephens,  66  HI.  App.  303;  Citizens'  St.  Ry.  Co.  v.  Twina 
587,  13  N.  E.  66;  Daub  v.  Yonkers  R.  Co.,  69  Hun  (N.  Y.),  ] 
Supp.  268. 

In  an  action  against  a  street  railroad  company  for  injuries  < 
derailment  of  a  car  in  which  the  plaintiff  was  a  passenger,  it  a 
the  plaintiff's  evidence  that  the  car  was  thrown  from  the  trad 
ing  a  curve,  and  that  the  driver  at  the  time  was  looking  at  sc 
were  quarreling  in  the  street.  The  defendant  introduced  evid< 
track  at  the  place  of  the  accident  was  in  good  condition,  and  wa 


If  the  circumstances  of  the  accident  in  this  case,  as  the  jury  had 
a  right  from  the  evidence  to  believe  them  to  be,  were  such  as  to 
raise  a  reasonable  inference  that  the  derailment  of  the  car  was 
caused  by  the  way  it  was  operated,  combined  with  the  faulty 
condition  of  the  track  alleged,  then  a  fair  jury  question  in  r^ard 
to  the  matter  was  presented.  Now,  notwithstanding  the  argument 
of  counsel  and  the  evident  imoertainty  the  trial  judge  labored 

in  such  manner  as  to  materially  reduce  the  chances  of  deraUmenty  but  no 
explanation  was  attempted  as  to  what  took  place.  It  was  held  that  the  evi* 
dence  was  sufficient  to  carry  the  case  to  the  jury  on  the  question  of  the 
defendant's  negligence.  Pollock  i\  Brooklyn,  etc^  R.  Co.,  60  Hun  (N.  Y.)» 
684,  16  N.  Y.  Supp.  189. 

Presumption  of  negligence. —  The  rule  that  proof  of  .the  occurrence  of  an 
accident  causing  injury  to  a  passenger  arising  from  any  disarrangement  or 
displacement  of  the  track  or  car  of  a  street  railroad  company,  operated  hr 
electricity,  steam,  cable  power,  or  otherwise,  or  from  a  defect  in  any  of  those 
things  which  the  carrier  is  bound  to  supply,  is  in  itself  presumptive  evidenoe 
of  the  negligence  of  the  carrier,  is  generally  held,  except  that  in  certain  juris- 
dictions proof  is  also  required  on  the  part  of  the  passenger  that  the  accident 
occurred  without  fault  on  his  part.  Nellis  Street  Railroad  Accident  Law, 
p.  672,  and  cases  cited.  The  derailment  of  a  street  railway  ear  by  whiek 
a  passenger  is  injured  raises  the  presumption  that  the  casualty  was  due  to 
the  negligence  of  the  carrier,  and  the  burden  is  on  the  carrier  to  rebut  that 
presumption.  Montgomery  ft  E.  Ry.  Co.  r.  Mallette,  92  Ala.  209,  9  So.  S63; 
Electric  Car  Co.  v.  Carson,  98  Oa.  662,  27  S.  E.  166;  Elgin  Ci^  R.  Co.  «. 
Wilson,  66  111.  App.  364;  Louisville  A  P.  R.  Co.  t?.  Smith,  2  Duv.  (Ky.)  556; 
Spelman  r.  Lincoln  Rapid  Trans.  Co.,  36  Nebr.  890,  66  N.  W.  270,  38  Am. 
St.  Rep.  763,  20  L.  R.  A.  316;  Bergen  County  Traction  Co.  v,  Demareety  62 
N.  J.  L.  766,  42  Atl.  729;  Stevenson  v.  Second  Ave.  R.  Co.,  36  App.  Div. 
<N.  Y.)  474,  64  N.  Y.  Supp.  816;  Armstrong  v.  Metropolitan  St  R.  Co.,  23 
App.  Div.  (N.  Y.)  137,  48  N.  Y.  Supp.  697;  Hastings  v.  Central  Crosstown 
R.  Co.,  7  App.  Div.  (N.  Y.)  312,  40  N.  Y.  Supp.  93;  Cincinnati  St.  Ry. 
Co.  V.  Kelsey,  9  Ohio  Cir.  Ct.  170;  Reading  City  Pass.  Ry.  Co.  r.  Eckert  (Pa.), 
4  Atl.  630. 

The  rule  is  thus  stated  by  Judge  McClain  in  his  article  on  "  Carriers^'* 
6  Cyc.  629:  "It  is  very  generally  said,  however,  that  proof  of  the  hap- 
pening of  an  accident  which  appears  to  have  been  due  to  defective  roadbed, 
track,  machinery,  or  appliances,  or  fault  in  the  operation  of  the  oonveyaaoe, 
makes  out  a  prima  facie  case  in  an  action  by  a  passenger  to  reeover  lor 
injuries  resulting  therefrom,  and  throws  on  the  carrier  the  burden  of  proof 
to  show  his  freedom  from  negligence;  that  is,  from  any  want  of  the  ezer^ 
else  of  the  high  degree  of  care,  skill,  and  foresight,  required  of  carriers  of 
passengers  in  the  prosecution  of  their  business  with  respect  to  the  delMi 
or  fault  which  caused  the  accident." 


under  on  the  subject^  it  seems  that  the  evidence  tend( 
to  prove  the  acts  of  negligence  allied,  and  that  they 
deraiknent  of  the  car.  Such  evidence  was  to  the  effect 
tlie  accident  occurred  there  was  a  curve  in  the  track ; 
Tvas  crushed  rock  upon  the  rails^  and  that  the  motorma 
the  car  at  a  speed  of  from  twelve  to  twenty  miles  per  h' 
less  of  those  conditions.  One^  it  seems,  has  but  to  app 
understanding  to  such  a  situation  —  a  jury  must  nee 
allowed  to  do  that  —  to  see  that  the  derailment  of  t 
probably  caused  by  its  being  run  too  fast  in  view  of  tl 
the  track  and  the  presence  upon  the  rails  of  crushed  roc 
the  motorman  in  charge  of  the  car  might  well  have  ex] 
he  given  any  thought  to  the  matter,  that  the  car  mighi 
track  as  it  did.  It  follows  that  the  nonsuit  was 
granted,  and  that  if  the  court  had  power  to  vacate  it 
motion,  and  grant  a  new  trial,  appellant  has  no  good 
complaint 

It  is  insisted  that  the  rule  that  a  court  of  record  has  ( 
its  judgments  and  orders  during  the  term  in  which  th 
dered  and  may,  with  or  without  a  motion  therefor, 
such  order  or  judgment  if  justice  seems  to  require  it, 
he  extended  to  a  judgment  or  order  deliberately  entere 
a  prior  decision  made  during  the  term.  If  there  is  anj 
tation  upon  the  rule  we  are  not  familiar  with  it  Coui 
produced  any  authority  that  there  is.  This  court,  in  co 
others,  has  declared  in  the  broadest  language  that  a  cou 
inherent  authority  to  set  aside  any  judgment  or  on 
by  it  through  mistake,  inadvertence,  or  want  of  prop 
tion  at  any  time  during  the  tenn,  and  need  not  wait  ti 
power  put  in  motion  by  the  request  of  an  interested  p 
acting.  Brotvn  v.  Brown,  63  Wis.  29,  9  K  W.  790 ; 
Fish,  27  Wis.  535.  In  the  last  case  cited  the  court  saic 
can  be  no  doubt  of  the  power  of  the  court  to  set  aside  i 
inadvertently  ordered,  at  the  same  term  at  which  th< 
was  entered,"  and  "  that  the  court  may  exercise  that  p 
own  motion."  It  would  be  a  violent  infraction  of  tl 
that  if  a  judge  erroneously  enters  an  order  through  i 
advertence,  or  want  of  proper  deliberation,  and  folio 
second  order  affirming  the  first,  thereby  repeating  the  er 


t^ant  of  proper  consideration  of  the  subject,  he  is  then  powerless 
to  correct  the  mistake,  however  apparent  the  same  may  be.  The 
full  scope  of  the  rule  was  indicated  in  Brown  v.  Brown,  when 
it  was  said  that  in  the  interests  of  justice  the  judge  should  be 
allowed  to  vacate  any  order  made  by  him  through  mistake,  inad- 
vertence, or  want  of  deliberation,  at  any  time  during  the  term 
in  which  the  error  is  conmiitted.  Obviously,  it  can  make  no 
difFerence  with  the  application  of  that  principle  that  the  mistake 
to  be  corrected  is  the  final  one  in  a  series  of  erroneous  rulings. 
The  order  is  affirmed. 


Forrestai  v.  Milwaukee  Electric  Railway  &  Light  Co. 

( Wisconsin  —  Supreme  Court. ) 

Bkath  of  Child  Caused  bt  Collision  with  Cab;  Duty  of  Motobicaiv  to 
Avoid  In jubt.i —  The  plaintiff's  child,  a  girl  of  about  seven  years  of  age, 
was  struck  by  one  of  the  defendant's  cars  at  a  street  crossing  and  killed. 
The  child  observing  a  car  approaching  on  one  of  the  tracks  of  the  de- 
fendant waited  for  it  to  pass,  and  then  crossed  upon  the  other  track 
without  observing  a  car  approaching  from  the  opposite  direction,  and  was 
struck  by  such  car.  As  soon  as  the  motorman  observed  the  child  upon 
the  track  he  reversed  the  current  and  set  his  brakes,  but  was  so  near 
her  that  he  could  not  avoid  striking  her.  Under  such  circumstances  it 
was  held  that  the  court  was  not  justified  in  holding  as  a  matter  of  law 
that  the  motorman  was  not  guilty  of  negligence. 

It  was  the  duty  of  the  motorman  as  his  car  approached  the  crossing 
to  observe  children  near  the  track  in  such  an  attitude  as  to  suggest 
a  probability  of  their  placing  themselves  in  the  way  of  the  ear,  and  to 
use  all  reasonable  care  to  avoid  injuring  them  in  the  ev<ent  of  tliat 
probability  changing  to  a  certainty. 

The  jury  might  well  infer  from  the  circumstances  of  the  case  that  the 
motorman  was  negligent  in  not  recognizing  the  possibility  of  a  pedestrian 
emerging  from  behind  a  car  on  the  other  track,  shutting  off  his  vision 
at  a  street  crossing,  and  attempting  to  cross  the  track  in  front  of  his 
car,  and  in  failing  to  make  proper  provision  to  avoid  a  ooUision  with  a 
pedestrian  so  attempting  to  cross. 

1.  As  to  duty  of  motorman  to  avoid  injury  to  children  on  or  near  track, 
see  cases  cited  in  Harrington  v.  Los  Angeles  Ry.  Co.,  wite,  p.  23;  Jett  r. 
Central  Elec.  Ry.  Co.,  a/nte,  p.  513;  Kube  v,  St.  Louis  Transit  Co.,  oiae, 
p.  597. 
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AppBJkii  liy  plaintiff  from  a  judgment  for  defendant.    Decided 
1903.    Reported  119  Wia.  495,  97  K.  W.  182. 

Statemoit  of  f aots  bj  Mabshaix,  J. 

Action  to  recover  damages  alleged  to  have  been  caused  to  tl 

of  Qenevieve  Forrestal,  deceased,  by  the  act  of  defendant  in  negli 

her  death.     The  claim  set  forth  in  the  complaint  is  that  the 

an  infant  of  the  age  of  six  years  and  eleven  months,  while  law 

crossing  of  Sixteenth  and  State  streets  in  the  city  of  Milwa 

thoroughfare  therein,  engaged  in  crossing  State  street,  was,  1 

gence  of  the  motorman  in  charge  of  one  of  defendant's  cars  op< 

street,  struck  by  the  car  and  fatally  injured.    The  alleged  nq 

motorman  is  failure  to  give  the  deceased  proper  warning  of  tl 

his  car,  ninning  it  at  an  unlawful  rate  of  speed,  failure  to 

proper  control,  failure  to  see  the  child  in  time  to  avoid  inji 

failure  to  properly  use  the  fender  device  on  the  car  when  it  was 

the  car  could  not  be  stopped  before  reaching  the  child.    In  a 

foregoing  the  complaint  contained  proper  allegations  as  to  fomu 

all  conditions  precedent  to  the  maintenance  of  the  action. 

The  answer  put  in  issue  the  allegations  of  negligence,  and  t 
damages  suffered  by  the  heirs-at-law  of  the  deceased. 

The  evidence  produced  upon  the  trial  was  to  the  following 
street  in  the  city  of  lifilwaukee  is  about  sixty-four  feet  wide, 
and  west  and  is  crossed  by  Sixteenth  street,  which  is  about  si 
Upon  State  street,  at  the  time  of  the  accident,  defendant  opera 
street  car  system,  using  two  parallel  tracks,  the  north  one  being 
west  and  the  south  one  for  cars  going  east.  At  the  intersect] 
streets  the  child  was  struck  and  fatally  injured  by  a  car  going 
9  o'clock  in  the  evening  of  May  21,  1902.  The  crossing  and  sai 
artificially  lighted,  so  that  the  motorman  on  the  west-bound  ca 
three  hundred  feet  east  of  the  crossing  could  have  seen  a  chil 
acter  of  the  one  injured  aproaching  his  track  from  the  south 
street  and  on  the  west  side  of  the  crossing.  Such  opportunity  i 
continued  as  the  car  approached  Sixteenth  street  and  up  to  tl 
the  child  was  struck,  except  as  hereafter  stated.  The  car  tra< 
of  the  accident  was  wet  and  slippery.  The  circumstances  of  tl 
as  follows:  As  one  of  defendant's  cars  going  east  upon  the  soi 
speed  of  about  ten  miles  per  hour  was  approaching  Sixteenth  strc 
that  did  the  mischief  was  approaching  such  street  from  the  opp 
en  the  north  track  at  about  the  same  rate  of  speed,  the  situati 
being  such  as  to  plainly  indicate  that  they  would  pass  each  othe 
ing,  the  deceased,  accompanied  by  her  brother,  a  child  of  abou 
age,  approached  the  south  track  on  the  west  side  of  the  crossin 
walking  hand  in  hand,  and  somewhat  faster  than  a  walk,  going 
•kip,  as  one  of  the  witnesses  testified.  Between  the  curb  on  1 
of  the  street  and  the  south  track  and  a  safe  distance  therefrom^ 


apparently  seeing  the  car  approaching  from  the  west,  and  waiting  for  it  to 
pass.  At  that  time  they  could  have  been  seen  by  the  motorman  on  the  west- 
bound car.  About  as  the  car  passed  them  it  intercepted  the  line  of  Tision 
of  the  motorman  on  the  west-bound  car.  As  soon  as  the  east-bound  car 
passed  the  children  they  proceeded  toward  the  north  track  hand  in  hand  aa 
before,  hopping  and  skipping  in  a  childish  manner.  They  emerged  from  be- 
hind the  east-bound  car  and  stepped  almost  immediately  upon  the  track  in* 
front  of  the  west-bound  car«  so  that  it  was  impossible  for  the  motorman 
thereon  to  prevent  the  accident.  He  did  not  see  the  girl  and  could  not  have 
seen  her  from  the  time  his  line  of  vision  was  interfered  with  as  aforesaid  till 
she  appeared  so  near  the  track  that  he  could  not,  at  the  speed  his  car  was  goin^ 
stop  it  before  reaching  the  point  where  the  injury  occurred.  As  the  car  ap- 
proached the  crossing  the  motorman  shut  off  the  current  and  took  up  the 
slack  of  his  brake,  and  also  sounded  the  gong  on  his  car,  following  the  mlea 
prescribed  by  the  company  in  such  situations.  As  soon  as  he  observed  the  child 
on  the  track  he  reversed  the  current  and  set  his  brakes,  but  was  so  near  the 
girl  that  the  motion  of  the  car  was  not  materially  slackened  before  striking 
her.  lliere  was  evidence  tending  to  show  that  under  ordinary  conditions  such 
a  car  could  be  stopped  in  going  about  sixty  feet.  There  was  no  evidence  as  to 
the  speed  a  car  should  be  going  under  the  circumstances  of  the  accident 
in  order  that  the  motorman  might  stop  it  in  case  of  a  child  suddenly  appearing 
upon  the  track  in  front  of  it,  in  time  to  prevent  injuring  the  child. 

At  the  doBc  of  the  evidence  the  trial  court,  on  motion,  directed  a  verdict 
in  favor  of  the  defendant,  holding  that  the  evidence  was  insufficient  to  show 
want  of  ordinary  care  upon  the  part  of  the  motorman  who  had  chai^  of  the 
car. 

Judgment  was  rendered  accordingly. 

Hoyt  &  Olwell  (Hoyt,  Doe,  Umbreit  &  Olwell,  of  oounsel),  for 
appellant. 

Spooner  &  Rosecrantz,  for  respondent 

Opinion  by  Mabshall,  J. 

The  legal  principles  applicable  to  the  foregoing  statanent  are 
too  familiar  to  warrant  taking  time  or  space  to  state  them.  It  goes 
without  saying  that  it  is  the  duty  of  a  motorman  in  chaige  of  an 
electric  street  car  to  keep  a  careful  lookout  ahead  upon  and  in 
the  vicinity  of  his  track  so  far  as  the  performance  of  his  other 
duties  will  reasonably  permit,  to  the  end  that  he  may  avoid-  itt- 
juring  any  person  that  may  accidentally  or  otherwise  place  him- 
self in  a  dangerous  situation  in  the  pathway  of  such  car;  that  the 
degree  of  diligence  in  that  regard,  in  order  to  come  up  to  the 
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standaxd  of  ordinary  care  which  the  law  requires, 
time,  place,  amount,  and  diaracter  of  travel  upon  th 
portunity  for  the  motonuan  to  see  persons  using  tb 
ordinary  travel  as  tiiey  approach  the  track  and  for  s 
to  see  the  approaching  car,  and  all  circumstances  nati 
lated  to  increase  the  hazard  of  injuring  such  persons 
thus  indicated,  in  law,  diarges  the  motorman  with 
use  ordinary  care  to  avoid  dangerous  consequences 
within  his  knowledge,  and  from  those  which  he  migh 
ercise  of  proper  vigilance,  have  knowledge  of  as  \i 
bound  not  only  to  keep  the  careful  lookout  indicated 
serve  persons  approaching  the  track,  or  so  circumst 
suggest  a  reasonable  probability  of  such  approach 
of  danger,  whom,  consistent  with  proper  attention  to 
duties,  he  might  observe,  and  to  handle  his  car,  so  far 
care  will  permit  under  all  tiie  circimistances,  so  as  n 
them.      Obviously,   those  principles  require  a  mot< 
street  crossing  to  exercise  greater  care  than  between  ci 
much  more  care  in  case  of  very  young  children  appi 
track  unconscious  of  an  approaching  car,  or  being 
stanced  as  to  suggest  a  probability  of  such  approach, 
of  adults.    The  citation  of  decided  cases  in  respect  tb 
gards  the  case  before  us,  would  not  be  of  any  great  be: 
can  be  found,  we  venture  to  say,  characterized  by  all 
elements  present  in  this  case.    For  that  reason  we  shall 
selves  with  a  brief  reference  to  principles,  omitting 
citation  of  cases.     That  class  of  cases  where,  in  ej 
playing  near  the  track  at  some  point  other  than  at  a 
ing  suddenly  ran  in  front  of  a  car;  and  that  where 
child  standing  by  the  track  at  a  safe  distance  theref 
at  an  approaching  car,  and  notwithstanding  his  attit 
suggest  a  purpose  to  go  upon  the  track,  he  sudden! 
and  so  near  the  car  that  the  exercise  of  ordinary  care 
of  the  motorman  after  opportunity  existed  to  see  th< 
situation  of  danger  did  not  enable  such  motorman 
juring  the  child;  and  the  class  in  each  of  which  t 
some  point  between  crossings,  suddenly  emerged  fron 
other  oar  or  a  team,  or  some  object,  interfering  witl 
man's  seeing  him  until  the  dangerous  situation  was  ( 


that  wbere  in  each  the  motorman  observed  a  child  at  a  crossing 
approaching  the  track,  watching  the  car  and  apparently  intending 
to  avoid  getting  in  its  way,  but  who  suddenly  ran  in  front  of  it; 
and  otiiers  that  might  be  mentioned,  where  it  was  held  that  the 
motorman  was  free  from  actionable  negligence,  neither  rule  nor 
throw  any  light  upon  the  controversy  in  this  case.  To  refer  to 
and  discuss  them  would  be  more  liable  to  confuse  than  to  solve  the 
question  raised  by  the  appeal. 

There  can  be  no  doubt  that  it  was  the  duty  of  the  mjotorman, 
as  his  car  approached  the  crossing,  to  observe  children  near  the 
track  in  such  an  attitude  as  to  suggest  a  probability  of  their  plac- 
ing themselves  in  the  way  of  the  car,  and  to  use  all  reas4HiabIe 
care  to  avoid  injuring  them  in  the  event  of  that  probability 
changing  to  a  certainty.  It  is  no  excuse  for  him,  as  we  have  seen, 
that  he  did  not  see  the  little  girl  as  she  was  waiting  for  the 
east-bound  car  to  pass.  The  evidence  tends  to  show  that  he  had 
a  good  opportunity  to  see  her  so  circumstanced,  apparently  un- 
conscious of  the  approach  of  his  car,  when  he  was  not  more  tlian 
about  100  feet  from  the  east  side  of  the  street  crossing,  and  160 
feet  from  her,  and  when  it  was  his  duty  to  take  a  view  of  tlie 
crossing,  so  far  as  he  reasonably  could,  and  to  see  whatever  was 
observable  by  the  exercise  of  ordinary  attention  to  his  duties, 
calling,  or  which  might  probably  call,  for  action  on  his  part  in 
respect  to  controlling  the  movements  of  his  car.  If  a  jury  should 
find,  as  they  might  properly  from  the  evidence,  that  had  the  motoF- 
man  performed  his  dut^  to  observe  the  appearances  at  the  cross- 
ing as  he  approached  it  he  would  have  seen  the  little  girl  in  the 
attitude  of  waiting  for  the  east-bound  car  to  pass  her,  appar^itly 
unconscious  of  the  approach  of  the  west-bound  car,  and  suggesting 
the  probability  of  her  attempting  to  cross  the  street  as  soon  as  the 
east-bound  car  passed  her,  and  when  she  could  not  see  the  west- 
bound car  nor  the  motorman  see  her  till  too  close  upon  her  to  avoid 
running  her  down  unless  during  the  time  she  was  obscured  from 
his  view  by  the  east-bound  car  he  prepared  to  avoid  sudi  danger, 
could  they  reasonably  find  therefrom  the  further  fact  that  it  was  a 
breaei  of  the  motorman's  duty  as  regards  the  safety  of  the  child 
to  operate  his  car  regardless  thereof  ?  Assuming,  as  we  must,  that 
a  jury  might  properly  find  the  primary  facts  mentioned,  was  the 
trial  court  warranted  in  holding  as  a  matter  of  law  that  the  motor- 


man  was  not  guilty  of  any  actionable  fault  ?  It  seem 
firmative  answer  is  clearly  due  to  the  first  proposition 
tive  answer  to  the  second^  and  that  the  trial  oourt 
-wrong  in  taking  the  case  from  the  jury.  Evidently 
did  not  give  due  significance  to  the  fact  that  the  mot 
to  have  seen  the  little  girl  as  she  was  in  the  attitude 
for  the  east-bound  car  to  pass  her  before  his  line  o: 
cut  off  by  said  car;  nor  due  significance  to  the  fact  th 
ments,  situation,  and  attitude  reasonably  suggested  i 
of  unconsciousness,  of  the  near  approadi  of  the  wee 
and  that  she  purposed  proceeding  across  the  tracks  a^ 
east-bound  car  passed  her.  The  circumstance  prese 
cases  where  the  motorman  was  held  free  from  fault 
suddenly  and  without  any  reasonable  ground  to  c 
the  part  of  the  motorman,  emerging  from  obscurity 
into  danger,  did  not  exist  here.  Here,  while  the  ch 
emerged  from  behind  the  east-bound  car  and  ran  im: 
front  of  the  car  that  injured  her,  a  jury  would  be  ^ 
saying,  as  we  have  indicated,  that  the  motorman  had 
to  expect  that  very  event  If  he  had  such  ground,  h 
make  any  provision  to  avoid  the  dangerous  conseqii 
might  otherwise  be  likely  to  occur  mi^t  well  be  foui 
to  be  inconsistent  with  the  exercise  of  ordinary  care  up 
law  would  pronounce  judgment  of  actionable  negligei 

The  judgment  must  be  reversed  and  the  cause  ren 
new  trial. 

So  ordered. 


TounJcin  v.  Milwa/uJcee  Light,  Heat  &  Tradu 

( Wiscoiulin  —  Supreme  Court. ) 

1.  Electbio  Railway  Not  an  ADDmowAL  SEBvmjDE.1 — An 
railway,  operating  within  the  limits  of  a  city  for  the  pu 
ing  passengerfl,  is  nothing  more  than  an  improved  metl 
street  to  effect  its  original  design^  and  is  not  an  additic 
the  fee  of  the  street. 

1.  As  to  street  railway  as  additional  servitude  upon  proper 
owners,  see  monographic  note,  1  St.  Ry.  Rep.  311.  See  also  cas 
Bound  R.  Ck>.  v.  Burtcm,  oitftf,  p.  867. 


2.  IiVTEBURBAN  RAn.wAT8  IN  HIGHWAYS. — A  street  rAilroad  upon  a  pobtie 

highway  between  cities  is  an  additional  burden  whidi  entiUee  the  abut- 
ting owners  to  compensation. 

3.  Intebubran  Railways  Passino  Tubough  Stbeets  op  City. — ^An  intenuiwm 

railway  constructed  from  one  city  through  the  streets  of  anotiier  to  a 
terminal  point  beyond  such  city  is  an  additional  burden  upon  the  stieot 
in  the  city  through  which  it  runs,  and  the  abutting  owners  are  cntiticd 
to  compensation.  The  abutting  owners  are  entitled  to  relief  by  injvBetioii 
restraining  the  operation  of  a  street  railway  in  such  a  street. 

Appeal  by  plaintiff  from  judgment  for  defendant.    Decided  Fobruaiy  2,  1904. 

Reported  (Wis.)   98  N.  W.  216. 

Statement  of  facts  by  Cassoday,  C.  J. 

This  action  was  commenced  July  26,  1900,  by  twenty-six  abutting  owners 
on  Lincoln  avenue,  in  the  city  of  Waukesha,  to  abate  and  remove  from  that 
street  in  front  of  their  respective  lots  the  railway  tracks,  ties,  poles,  wires, 
and  other  erections  of  the  defendant  therein  constituting  the  nuisance  coni- 
plained  of>  and  to  restrain  the  further  obstructions  or  interference  therewith. 
The  case  was  here  on  demurrer,  and  was  reversed  and  remanded  for  farther 
proceedings  according  to  law.    112  Wis.  16,  23,  87  N.  W.  861.    Hiereupon  the 
complaint  was  amended  in  the  particulars  wherein  it  was  held  bad  in  that  de- 
cision.   The  defendant  answered  such  amended  complaint,  and  denied  that  it 
was  a  commercial  railway  to  carry  baggage  or  freight,  and  justified  its  main- 
tenance of  the  railway  tracks,  etc.,  and  its  right  to  use  the  same  and  operate 
its  cars  thereon,  under  the  statutes  of  this  State  therein  cited  and  the  ordi- 
nances of  the  city  of  Waukesha.    A  trial  being  had,  the  court  found  as  matters 
of  fact,  in  effect:      (1)   That  the  plaintiffs  were  abutting  owners  as  stated. 
(2)  That  Lincoln  avenue  was  one  of  the  principal  public  streets  in  the  city,  with 
desirable  lots  for  residences  thereon.     (3)  That  at  the  time  of  the  commence- 
ment of  this  action  the  defendant  was,  and  since  has  been,  incorporated  under 
the  articles  of  incorporation  in  evidence,  and  has  all  the  rights,  title,  and  in- 
terest conferred  and  granted  by  said  ordinances  and  amendments.     (4)  That 
July  27,  1897,  the  city,  pursuant  to  section  1862,  Sanb.  &  B.  Annot.  Stats.,  and 
acts  amendatory  thereof,  granted  a  franchise  to  the  defendant  apd  its  suc- 
cessors and  assigns  incorporated  and  organized  under  chapter  86  of  the  stat- 
utes, and  sections  1862  and  1863  of  chapter  87  of  the  statutes,  and  acts  amenda- 
tory thereof  and  supplementary  thereto,  for  the  purpose  of  purchasing,  ac- 
quiring, constructing,  equipping,  leasing,  and  maintaining  and  operating  by 
electricity  or  other  power   street  railways  for  the  transportation  of   pas- 
sengers in  the  city  of  Waukesha,  and  of  purchasing,  acquiring,  taking,  holding; 
and  operating  real  and  personal  property,  rights,  privileges,  ordinances,  and 
franchises  upon  certain  streets  therein,  as  found  by  the  court.     (6)  That  Urn 
defendant  holds  such  rights,  franchises,  and  property  by  assignment,  as  it  is 
authorized  to  do.     (6)  That  the  defendant  is  the  legal  owner  of  such  rights^ 
franchises,  and  property,  and  had  before  and  ever  since  the 


of  this  action  operated  such  railway  under  such  franchi^  o 

tliat  the  defendant  constructed  such  double-track  electric  rail 

aTenue,  and  operated  the  same  as  an  electric  street  railway 

of  Waukesha,  and  never  has  and  never  intended  to  use  said 

or  double  track  for  the  purpose  of  carrying  freight  or  baggag 

fendant  has  in  all  its  acts  upon  said  Lincoln  avenue  and  oth 

tioned  in  said  franchise^  within  the  city  of  Waukesha,  kept 

the  authority  conferred  upon  it  by  said  franchise  and  acts  ame 

so  far  as  its  business  was  concerned.    ( 7 )  That  the  defendant  I 

or  agents  entered  upon  the  lots  of  any  of  the  plaintiffs  ot 

upon  Lincoln  avenue  under  said  rights  and  franchises.     (8)  T 

it  has  complied  with  all  the  conditions  and  requirements  of 

(0)    That  under  such  authority  the  defendant  has  constm 

maintained,  and  operated  a  first-class  street  railway  line  on  '. 

in  the  city  of  Waukesha,  as  authorized  and  required  by  its 

the  statutes.     (10)  That  the  defendant  constructed  an  electric 

from  the  city  of  Milwaukee  to  the  city  of  Waukesha,  and  com 

with  its  street  car  line  in  the  city  of  Waukesha  in  1898.    Tha 

purchased  a  line  of  electric  railway  from  the  city  of  Waukc 

on  Pewaukee  lake  known  as  **  Waukesha  Beach,"  about  six  i 

from  another  company,  and  the  defendant  connected  such  lin 

street  railway  in  the  city  of  Waukesha,  and  during  the  sumo 

run  and  operated  cars  from  the  city  of  Milwaukee  over  and  a 

trie  line  to  the  city  of  Waukesha,  and  across  8aid  city  of  Wan 

and  upon  said  Lincoln  avenue  in  the  city  of  Waukesha  to  the 

of  the  city,  doing  a  street  car  business  within  that  city,  ai 

line  so  purchased  to  Waukesha  Beach;   that  all  of  said  11: 

overhead   trolley   system   throughout   its   entire   length,   witl 

from  poles,  charged  with  a  heavy  current  of  electricity;  thai 

1,  1000,  there  was  only  a  single  track  on  Lincoln  avenue,  an 

cated  in  the  center  of  the  street,  and  consisted  of  T  rails  laic 

bedded  in  the  street;  that  about  August  1,  1900,  it  was  remove 

track  was  laid  on  Lincoln  avenue,  in  accordance  with  the  ordi] 

ehise  granted  by  the  city  of  Waukesha  to  the  defendant;  tha 

dered  the  property  of  the  plaintiffs  in  some  instances  less  eas; 

before;  that  in  some  portions  of  the  year  cars  and  trains  ran  di 

upon  said  line  over  and  upon  Lincoln  avenue  in  the  city  of  \ 

out  change  of  cars,  once  an  hour,  in  accordance  with  the  fn 

by  the  city  of  Waukesha  —  except  on  Sunday  during  the  si 

when  cars  are  frequently  run  every  half  hour;  that  the  numbc 

80  carried  exclusively  within  the  city  of  Waukesha  is  not  large 

that  are  so  run  over  and  upon  Lincoln  avenue  in  the  city  o 

a  regular  street  car  business  within  that  city.      (11)    That 

constructed  its  single  track  on  Lincoln  avenue,  and  placed  i 

etc.,  thereon,  without  objection  from  any  of  the  plaintiffs ; 

objection  was  made  when  the  defendant  began  constructing  i1 


in  August,  1900;  that  no  compensation  has  ever  been  paid  to  any  ol 
the  plaintiffs  for  the  construction  of  such  tracks  on  Lincoln  avenue.  Am 
conclusions  of  law  the  court  found,  in  effect,  that  the  defendant  is  entitled 
to  have  the  plaintiffs'  complaint  dismissed,  and  judgment  for  its  ooets  and 
disbursements  in  this  action,  and  ordered  judgment  accordiogly.  From  tkt 
judgment  so  entered  the  plaintiffs  bring  this  appeaL 

Tullar  &  Lockney  and  Clasen  &  Walsh,  for  appellants. 

Ryan,  Merton  £  Newbury  (Oeo.  P.  Miller,  of  counsel),  for 
respondent. 

Opinion  by  Cassoday,  C.  J. 

It  is  conceded  that  tbe  defendant  -was  incorporated,  created,  and 
organized  under  and  by  virtue  of  chapter  8-6  and  secticms  1862 
and  1863  of  chapter  87  of  the  Revised  Statutes  of  this  State  and 
the  laws  amendatory  thereof  and  supplemental  thereto,  prior  to 
the  commencement  of  this  action.  It  is  also  conceded  that  prior 
to  that  time,  and  pursuant  to  such  statutes,  the  defendant  obtained 
from  the  city  of  Waukesha  ordinances  giving  to  it  "the  right 
to  construct,  maintain,  and  operate  street  railways  ^'  upon  certain 
streets  therein  named  in  the  city  of  Waukesha,  including  Lincoln 
avenue,  with  single  or  double  tracks.  The  ordinances  required 
the  defendant  to  construct  and  operate  its  railway  line  and  tracks 
on  the  surface  of  the  streets,  and  not  to  operate  the  same  for  any 
other  purpose  than  that  of  a  passenger  railway  within  the  streets 
of  the  city  of  Waukesha,  except  that  they  were  thereby  permitted 
to  carry  such  personal  effects  as  were  usually  carried  by  passengen 
on  street  railways,  and  that  the  rate  of  fare  thereon  should  not 
exceed  five  cents  for  each  passenger,  except  where  cars  are  diai*- 
tered  at  a  special  price  or  for  a  special  purpose.  Such  line  of  rail« 
way  and  tracks  in  the  city  appear  to  have  been  constructed  as  so 
prescribed  by  the  city.  In  view  of  such  facts  it  is  very  obvi- 
ous that  under  tiie  decisions  of  this  court  the  defendant  had  the 
right  to  maintain  its  tracks  and  railway  on  Lincoln  avenue  for 
the  purpose  of  doing  a  legitimate  street  railway  business  without 
making  compensation  to  any  of  the  plaintiffs  as  abutting  lotown- 
ers.  Thus  it  appears  that  the  decisions  of  this  court  culminating 
in  La  Crosse  City  By.  Co.  v.  Higbee,  107  Wis.  389,  83  K  W. 
701,  61  L.  R  A.  923,  are  to  the  effect  that  sudi  electric  street 


railways,  constructed  and  operated  as  so  prescribed,  ar< 
more  than  an  improved  method  of  using  the  street  to 
original  design.     And  so  it  was  there  held  that: 

"A  railroad  constructed  on  the  grade  of  a  street,  and  operated 
to  materially  interfere  with  the  common  use  thereof  for  publio 
ordinary  modes,  or  with  private  rights  of  abutting  landowners,  8 
purpose  of  transporting  persons  from  place  to  place  on  such  stre 
reasonable  convenience,  is  not  an  additional  burden  on  the  fee  1 
railroad  satisfies  the  above  essentials,  regardless  of  the  motive  p 
or  how  it  is  applied,  if  it  be  strictly  a  street  railroad  for  the  carri 
sengers  on  the  street,  taking  them  on  and  discharging  them  at 
points,  and  it  be  so  constructed  and  operated  as  not  to  mater 
fere  with  the  ordinary  modes  of  using  the  street  for  public  tra\ 
private  rights." 

2.  A  very  different  question,  however,  is  here  present 
pears  from  the  facts  stated.  It  is  undisputed  that  the  c 
was  incorporated,  created,  and  organized  as  stated,  and  1 
commencement  of  this  action  owned  and  operated  a  strec 
from  the  city  of  Milwaukee  westerly  through  the  count 
easterly  limits  of  the  city  of  Waukesha,  where  it  enter 
avenue,  and  runs  thence  in  a  westerly  direction  througl 
of  Waukesha,  and  thence  through  the  country  in  a  nort 
direction  for  a  distance  of  six  or  seven  miles  to  Waukesl 
a  siunmer  resort  on  the  shore  of  Pewaukee  lake,  t 
repeated  decisions  of  this  court  such  street  railroad 
public  highway  between  the  cities  of  Milwaukee  and  ^ 
has  been  held  to  be  an  additional  burden,  which  eni 
abutting  landowners  to  compensation  therefor.  Chicago 
Ry.  Co,  V.  Mil,  R,  &  K.  El  R,  Co.,  95  Wis.  561,  70  N 
37  L.  R  A.  856,  60  Am.  St.  Eep.  136 ;  Zehren  v.  The 
R.  &  L,  Co.,  99  Wis.  83,  74  K  W.  538,  41  L.  E.  A.  57£ 
St.  Rep.  844.  In  this  last  case  the  question  was  very 
considered,  and  it  was  expressly  held  that: 

"An  electric  railway  for  the  carriage  of  passengers  between  ci 
is  constructed  and  operated  upon  a  country  highway^  is  an  add! 
den  upon  such  highway,  and  its  proprietors  cannot,  even  with  the 
of  the  town  authorities^  granted  for  the  sole  purpose  of  enabling 
»o,  cut  down  the  highway  so  as  to  seriously  impair  the  rights  of  i 
owner  to  access  to  his  lot,  without  his  consent,  or  the  payment  of  co 
to  him." 
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See  also  Knieger  v.  Wisconsin  Tel  Co.,  106  Wis.  96,  103- 
107,  81  K  W.  1041,  60  L.  R  A.  298;  Linden  Land  Co.  v.  MH 
El  Ry.  &  L.  Co.,  107  Wis.  493,  511-513,  83  X.  W.  851 ;  AUen 
V.  Clausen,  114  Wis.  244,  249,  90  IST.  W.  181.  Of  courae,  tbe 
same  is  true  as  to  the  defendant's  line  of  railway  from  tbe  city  of 
Waukesha  to  Waukesha  Beach.  It  is  conceded  that  the  rule  stated 
is  applicable  to  the  whole  line  from  the  city  of  Milwaukee  to 
Waukesha  Beach,  except  within  the  limits  of  the  city  of  Waukesha. 
The  defendant  claims  the  right  to  run  its  trains  and  cars  from 
the  city  of  Milwaukee  directly  through  the  city  of  Waukesha  and 
to  Waukesha  Beach.  In  doing  so  it  is  conceded  that,  while  such 
trains  or  cars  are  interurban,  they  do  cast  an  additional  bur- 
den on  the  lands  of  abutting  o^vners,  which  entitles  th^n  to  com- 
pensation ;  but  it  is  claimed  that  the  moment  such  trains  or  cais 
pass  into  the  city  of  Waukesha  they  cease  to  cast  any  such  addi- 
tional burden  upon  the  lands  of  such  abutting  owners.  And  yet 
such  trains  or  cars  may  be  loaded  with  through  passengers.  The 
only  difference  is  that  while  in  the  city  of  Waukesha  such  trains  or 
cars,  in  obedience  to  requirements,  stop  at  street  crossings,  whereas 
in  the  country  they  only  stop  when  convenient^  or  at  points  re- 
mote from  each  other.  Coimsel  for  the  defendant  argues  that 
as  a  train  or  cars  with  passengers  from  Milwaukee  mighty  at  the 
city  limits  of  Waukesha,  change  from  sudi  interurban  cars  to 
regular  street  cars,  and  then  at  the  westerly  limits  of  the  city  again 
change  into  interurban  cars,  that^  therefore,  it  is  substantiaDy 
the  same  as  though  the  interurban  train  or  cars  should  ccmtinue 
with  its  passengers  directly  through  the  city;  especially  as  the 
ordinance  expressly  authorized  the  street  railway  to  connect  with 
the  interurban  railway.  While  such  argument  may  be  plausible, 
yet  it  is  really  begging  the  question.  It  might  be  ai^ed  on  the 
same  theory  that  a  conmiercial  railway  passenger  train,  with  the 
permission  of  the  city,  might  be  run  over  the  street  railway  tracks 
without  compensation  to  the  abutting  lotowners.  We  must  hold 
that  the  running  of  such  interurban  trains  and  cars  over  tbe 
street  railway  tracks  upon  Lincoln  avenue  was  an  additional  bur- 
den upon  the  lands  of  the  plaintiffs  as  such  abutting  lotowners. 

3.  Counsel  for  the  defendant  contend  that  the  question  is 
not  properly  before  us  on  this  appeal ;  that,  if  the  running  of  such 
through  cars  on  Lincoln  avenue  was  improper,  then  that  it  was 


rate  of  twenty-five  or  thirty  miles  an  hour.  There  was  evidenoe  to  the 
effect  that  its  speed  was  not  materially  lessened  as  it  approached  tike 
crossing.  The  motorman  admitted  that  he  saw  the  team  of  tiie  de- 
cedent approaching  the  tracks  at  a  distance  of  about  230  feet  from  the 
crossing.  The  team  which  the  decedent  was  driving  was  frightened  and 
everything  indicated  that  they  were  running  away.  It  was  held  that 
these  facts  were  sufficient  to  warrant  a  submission  to  the  jury  of  the 
question  of  the  gross  and  wanton  negligence  of  the  defendant. 

2.  Duty  of  Motobman  to  Contbol  Cab  so  as  to  Avoid  Colusion  with  Uh- 

MANAOEABLE  Team  Appboaghino  Cbo8BIN0.2 — If  a  motorxnan  in  chaige 
of  an  electric  car  going  at  a  high  rate  of  speed  sees  a  runaway  team 
approaching  a  crossing  under  such  circumstances  as  must  suggest  to 
any  mind  that  a  collision  is  probable,  and  makes  no  effort  to  control 
or  stop  his  car^  but  allows  it  to  run  down  the  team  and  driver^  he  is 
guilty  of  that  wanton  and  reckless  disregard  of  human  life  which  amounts 
in  the  law  to  intentional  wrong. 

3.  Pboof  of  Want  of  Obdinaby  Cabe  wuebe  Gboss  Negligence  is  Chabgkd. 

— Where  it  is  alleged  that  the  damages  sought  to  be  recovered  resulted 
from  the  gross  negligence  of  the  motorman,  proof  of  want  of  ordinaTT 
care  on  his  part  will  not  justify  a  recovery.  Where  gross  negligoioe 
is  charged  there  must  be  shown  either  a  willful  intent  to  injure,  or  that 
reckless  and  wanton  disregard  of  another's  rights  and  safety,  and  that 
willingness  to  inflict  injury,  which  the  law  deems  equivalent  to  an  intent 
to  injure. 

Appeal  by  plaintiff  from  judgment  for  defendant.    Decided  February  23,  1904. 
Reported  (Wis.)  98  N.  W.  636. 

Statement  of  facts  by  Winslow,  J. 

At  4  o'clock,  p.  M.,  on  the  14th  day  of  December,  1901,  one  David  Wllaon, 
while  crossing  the  defendant's  track  in  a  sleigh  drawn  by  two  horses,  was  run 
down  and  killed  by  one  of  defendant's  electric  cars,  and  this  action  is  brought 
by  his  widow  and  administratrix  to  recover  damages  for  his  death.  The 
complaint  charges  gross  negligence,  or,  more  accurately,  such  willful  and 
wanton  acts  as  amoimt  to  intentional  killing.  A  verdict  for  the  defendant 
was  directed  at  the  close  of  the  evidence,  and  the  plaintiff  appeals  from  judg*- 
ment  thereon. 

The  evidence  showed  that  the  place  where  the  accident  took  place  was  a 
highway  crossing  known  as  "  Smith's  Grossing."  Though  within  the  city  lim- 
its of  Eau  Claircj  it  was  so  far  on  the  outskirts  as  to  be  practically  a  country 

2.  As  to  duty  of  motorman  to  control  car  at  street  intersection,  see  note 
to  Searles  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co.,  ante,  p.  706.  As  to  liability  of 
company  for  failure  of  motorman  to  operate  car  so  as  to  avoid  collision 
with  unmanageable  horses  frightened  by  the  car,  see  note  to  Lincoln  Traction 
Co.  V.  Moore,  ante,  p.  642. 
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erosaing.     At  this  point  the  defendant's  track  runs  northeast  and  southwest; 
the  eame  being  an  interurban  line  between  the  cities  of  £au  Claire  and  Chip- 
pewa Falls,  over  which  the  defendant  operated  cars  at  stated  intervals.    The 
track  was  upon  a  fenced  right  of  way,  and  both  track  and  right  of  way  were 
in    all    essential   respects   maintained   like  those   of   the   ordinary   railroad. 
Immediately  adjoining  and  parallel  to  the  right  of  way  upon  the  southeast 
was  the  right  of  way  and  track  of  what  is  commonly  called  the  "  Omaha  Rail* 
way,"  and  immediately  adjoining  this,  again,  was  the  track  and  right  of  way  of 
the  Wisconsin  Central  Railway;  the  track  of  the  Omaha  Road  being  ninety* 
six    feet    from   the   defendant's   track,   and   the  track  of  the   Central   being 
137   feet   from  the  Omaha  track.     The  highway  on  which  the  deceased  was 
driving    ran    directly   east   and   west,   crossing   all    three   of   the   tracks   at 
grade.       The   car  which  ran  down  the  plaintiff  was  approaching  the  cross- 
ing from  the  northeast,  and  was  an  interurban  car,  going  at  from  twenty 
to  twenty-five   miles  per  hour.     The   deceased,   with  one   Howard,   was   ap- 
proaching   the  crossing  from  the  east.     The  day  was   cold,   and   both  men 
were  well   muffled  up.     The  horses  were  owned  by  the  deceased,  and  were 
young  and  high-spirited,  and  had  run  away  at  least  twice  before;  the  last 
time  being  on  the  day  of  the  accident.    It  appears  that,  from  the  time  when  a 
traveler  approaching  the  tracks  from  the  east  reaches  a  point  150  feet  east  from 
the  defendant's  track  up  to  the  time  when  he  crosses  the  track,  he  has  an 
unobstructed  view  to  the  north,  and  can  see  a  car  approaching  for  more  than 
a  mile,  and  can,  of  course,  himself  be  seen  from  the  car.    The  plaintiff  in- 
troduced evidence  tending  to  show  that  the  team  which  the  deceased  was 
driving  got  beyond  his  control  and  commenced  to  run  away  just  before  reaching 
the  Wisconsin  Central  track,  at  a  point  about  313  feet  east  of  the  crossing  over 
the  defendant's  track,  and  that  they  continued  running  away  till  they  crossed 
the  defendant's  track;  that  at  the  time  they  commenced  to  run,  or  when  first 
seen  running,  the  defendant's  car  was  about  350  feet  north  of  the  crossing: 
that  the  defendant's  motorman  saw  Wilson's  team  approaching,  and  made 
no  attempt  to  stop  his  car  until  after  it  had  struck  the  sleigh  in  which  the 
deceased  was  riding.     On  the  other  hand,  the  defendant's  evidence  tended  to 
show  that  the  team  did  not  commence  to  run  until  it  passed  the  Omaha  track, 
and  that  the  motorman  attempted  to  stop  the  car  when  he  saw  the  team  com- 
mence to  nm.     It  was  undisputed  that  the  car  struck  the  sleigh,  throwing 
one  of  the  men  a  distance  of  thirty-seven  feet,  and  the  other  a  distance  of 
fifty-three  feet,  killing  them  both,  and  that  the  car  ran  several  hundred  feet 
beyond  the  crossing  before  stopping. 

WicTcham  &  Farr,  for  appellant. 

Frawley,  Bundy  &  Wilcox,  for  respondent. 

Opinion  by  Winslow,  J. 

The  complaint  charges  that  the  defendant's  agents  wantohly  and 
■willfully  ran  the  deceased  down,  with  siich  gross  negligence  as 
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to  amount  to  an  intention  on  their  part  to  inflict  injury  on  the 
deceased.    The  action  was  tried  on  the  theory  that  these  facts  must 
be  shown.     The  trial  court  directed  a  verdict  because  it  deemed 
that  there  was  no  credible  evidence  tending  to  show  such  facts, 
and  the  question  now  presented  is  whether  this  direction  was  right. 
We  are  convinced  that  this  question  must  be  answered  in   the 
negative.     There  were  ten  or  more  passengers  in  the  car  as  it  ap- 
proached the  place  of  accident.     It  is  admitted  that  it  was  run- 
ning at  a  speed  of  from  twenty  to  twenty-five  miles  an  hour.    It  is 
an  unquestioned  fact  that,  as  the  car  approached  the  crossing  from 
the  northeast,  the  deceased,  in  his  sleigh,  was  approaching   the 
crossing  from  the  east,  and  that  both  car  and  sleigh  reached  the 
crossing  at  the  same  instant  of  time,  and  that  at  that  time  the 
speed  of  the  car  had  been  only  slightly  diminished,  if  diminished 
at  all.     It  is  admitted  also  by  the  motorman  that  he  saw  the  team 
of  the  deceased  coming  from  the  east  just  as  it  approached  the 
Wisconsin  Central  track,  being  something  over  230  feet  from  the 
crossing  in  question,  though  he  says  they  were  then  trotting,  and 
did  not  commence  to  run  until  they  had  crossed  the  Omaha  track, 
when  he  at  once  shut  off  the  current,  set  the  brake,  and  put  on 
the  reverse  current.     Doubtless,  if  the  evidence  stopped  here,  we 
should  be  obliged  to  afl&rm  the  ruling  of  the  trial  court,  for  it 
could  not  be  said  from  these  facts  that  there  was  anything  which 
showed  either  intentional  injury  on  the  part  of  the  motorman, 
or  that  degree  of  reckless  disregard  of  consequences  indicating  a 
willingness  to  injure  which  is  equivalent  in  the  law  to  an  intent 
to  injure.     A  motorman  is  not  obliged  to  check  his  speed  or  stop 
his  car  every  time  he  sees  a  team  approaching  which  is  under  con- 
trol.   Eastwood  V.  Railway  Co,,  94  Wis.  163,  68  K  W.  651.    But 
there  is  other  testimony  in  the  case  which  must  be  considered.    A 
young  man  named  Peck  was  one  of  the  passengers  on  the  car,  and 
was  sitting  toward  the  rear  end,  on  the  east  side.     He  testifies 
that  as  the  car  approached  the  crossing,  and  was  about  350  feet 
distant  therefrom,  he  looked  over  his  shoulder  out  of  the  window 
of  the  car,  and  saw  the  deceased  and  his  team  at  a  point  just 
opposite  the  bicycle  arch  (a  structure    on  the  south  side  of  the 
highway),  being  by  measurement  eighty  feet  cast  of  the  Central 
crossing,  and  313  feet  east  of  the  defendant's  crossing;  that  the 
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team  was  then  frightened,  and  running  west  toward 

that  everything  indicated  that  they  were  running  awa 

running  too  fast  to  be  running  for  the  fun  of  it ;  that 

got  right  up  and  started  for  the  front  end  of  the 

looked  at  the  motorman  as  he  was  walking  to  the  fi 

motorman  made  no  effort  to  stop  the  car;  that,  as  1 

front  end  of  the  car,  he  looked  out  again  at  the  tea 

were  just  coming  over  the  Omaha  track,  still  runn 

turned,  and  looked  at  the  motorman  again,  and  he  wa 

ing  to  stop  the  car ;  then  in  an  instant  came  the  colli 

looked  out  of  the  window  on  the  other  side  of  the  car, 

team  running  down  the  street  with  the  pole  and  whifi 

There  was  evidence  by  other  witnesses  to  the  effect  th 

man  did  nothing  to  stop  the  car  until  almost  the 

collision,  or  the  moment  after  the  collision.     If  these 

the  facts,  they  furnish  ample  basis  for  the  conclus 

motorman  was  guilty  of  a  gross  and  wanton  reckless 

ating  his  car,  which  amounted  to  an  utter  disregard  o 

and  limb,  and  thus  was  within  the  rule  of  gross  n 

recently  laid  down  in  the  case  of  Bolin  v.  Raihoay  C 

333,  84  N.  W.  446,  81  Am.  St.  Rep.  911.    The  moto 

that  he  actually  saw  the  team  just  as  they  were  com 

Central  track,  about  230  feet  east  of  the  fatal  cros 

also  testifies  that  they  were  then  under  control.     It  c 

be  admitted  by  all  that  if  the  motorman  in  charge  o 

car  going  at  a  high  rate  of  speed  sees  a  runaway  tea 

ing  a  crossing  under  such  circumstances  as  must  su 

mind  that  a  collision  is  probable,  and  makes  no  effo 

or  stop  his  car,  but  allows  it  to  run  down  the  team  ai 

is  guilty  of  that  wanton  and  reckless  disregard  of 

which  amounts  in  the  law  to  intentional  wrong.    On 

tion  there  is  no  room  for  two  opinions. 

It  seems  to  have  been  the  idea  of  the  trial  court 
that  because  the  witness  Peck  admittedly  did  not  s 
from  the  point  313  feet  east  of  the  crossing  until  it 
Omaha  crossing  (a  distance  of  217  feet),  and  becj 
witness  testified  that  he  saw  the  team  between  these 
that  they  were  not  running,  but  going  at  a  trot,  the 


team  was  runnmg  away  at  any  point  during  the  progress  of  the 
217  feet  is  disproven.  We  cannot  agree  with  this  contention.  If 
Peck's  story  is  to  be  believed  (and  his  testimony  is  certainly  not 
intrinsically  incredible,  nor  is  it  conclusively  disproven),  then  the 
facts  were  that  both  team  and  car  were  approaching  this  crowing 
at  about  the  same  speed,  namely,  between  twenty  and  twenty-five 
miles  an  hour;  that  when  the  team  was  313  feet  distant  it  was 
running  away;  that  when  ninety-six  feet  distant  it  was  running 
away;  that  it  reached  the  crossing  at  the  identical  moment  that 
the  car  reached  the  crossing.  These  facts  certainly  would  justify 
the  inference  that  the  team  was  running  away  during  the  whole 
313  feet,  because  it  must  have  kept  up  its  speed,  and  testimony 
that  it  was  walking  or  only  slowly  trotting  for  a  part  of  the  time 
would  not  necessarily  overcome  the  inference.  So  we  arrive  at  the 
conclusion  that  the  case  was  one  for  the  jury,  and  that  the  direc- 
tion of  a  verdict  for  the  defendant  was  erroneous. 

Another  contention  made  by  the  plaintiff  is  that  in  any  event 
there  was  testimony  in  the  case  showing  a  want  of  ordinary  care 
on  the  part  of  the  motorman,  and  that  there  might  be  a  recovery 
on  this  ground,  even  though  gross  negligence  or  intentional  wrong 
was  not  proven.  It  is  true  that  some  courts  have  held  that,  not- 
withstanding gross  negligence  is  charged,  there  may  be  a  recovery 
on  the  ground  of  want  of  ordinary  care  only.  Keating  v.  Railroad 
Co.,  104  Mich.  418,  62  N.  W.  675 ;  Hays  v.  Railway  Co.,  70  Tex. 
602,  8  S.  W.  491,  8  Am.  St.  Eep.  624;  Claxton's  Admr.  v.  Rail- 
road Co.,  13  Bush,  636 ;  Railway  Co.  v.  Phillips,  66  111.  548.  On 
the  other  hand,  a  number  of  courts  have  arrived  at  the  opposite 
conclusion.  Railroad  Co.  v.  Winn,  93  Ala.  306,  9  So.  509 ;  Rail- 
way Co.  V.  Bryan,  107  Ind.  51,  7  N.  E.  807.  This  court  has  held 
that,  where  the  complaint  simply  charges  negligence  or  want  of 
ordinary  care,  there  can  be  no  recovery  on  the  ground  of  willful 
injury,  or  that  reckless  and  wanton  disregard  of  another^s  rights 
equivalent  to  willful  injury,  which  has  been  termed  "  gross  negli- 
gence," because  this  is  a  different  cause  of  action.  McClellan  v. 
C.  V.  E.  R.  Co.,  110  Wis.  326,  85  K  W.  1018.  Is  the  converse 
of  the  proposition  true?  We  think  it  must  logically  be  so  held. 
In  the  case  of  Bolin  v.  Railway  Co.,  supra,  this  court  very  care- 
fully examined  the  doctrine  of  gross  n^ligence,  and  reviewed  the 
authorities  on  the  subject.    The  conclusion  there  reached  was  that 


there  had  heen  inaccuracy  at  times  in  the  decisions  i 
the  term  "gross  negligence;"  that  whenever  negligei 
so  called^  was  the  foundation  of  the  action,  contributor 
on  the  part  of  the  plaintiff  would  defeat  a  recovery 
how  great  the  negligence  of  the  defendant;  that, 
constitute  "  gross  negligence,"  as  it  has  been  called  (i 
gree  of  misconduct  for  which  a  recovery  may  be  I 
standing  contributory  negligence),  there  must  be  < 
shown  either  a  willful  intent  to  injure,  or  that  reckless 
disregard  of  another's  rights  and  safety,  and  that  w 
inflict  injury,  which  the  law  deems  equivalent  to  an 
jure.  It  was  shown  that  in  a  wrong  of  this  nature  th 
no  element  of  inadvertence,  which  is  a  necessary  elei 
ligence^  and  hence  that  the  term  "  gross  negligence,"  t 
to  this  class  of  wrongs,  is  inaccurate.  The  conclusion 
this  kind  of  a  wrong  is  charged,  as  in  the  present  * 
it  be  called  "  gross  negligence,"  it  does  not  logically  i 
nary  negligence,  any  more  than  a  charge  of  ordinar 
includes  intentional  wrong,  and  hence  the  appellant' 
in  this  regard  must  fail. 

It  is  not  deemed  necessary  to  discuss  any  other  qu 
Judgment  reversed  and  action  remanded  for  a  new 


Hogan  v.  Winnebago  Traction  Co. 

(Wisconsiii  —  Supreme  Court.) 

Collision  with  Vehicle  Dbiyen  on  Tback  in  Front  of 
Cab;1  CJontributoby  Negligence. —  The  driver  of  a  hoi 
in  which  the  plaintiff  was  riding  drove  upon  the  tracks  of 
at  a  street  crossing  at  a  point  where  a  car  could  be  sec 
at  a  distance  of  ninety-five  feet.  The  car  was  approacl 
of  seven  miles  an  hour.  It  stopped  as  it  touched  the  buggy 
ing  it.  As  the  plaintiff  saw  the  car  approaching  she  jui 
buggy  and  was  injured.  From  the  evidence  it  was  held  1 
was  guilty  of  contributory  negligence  precluding  the  plair 

1.  As  to  contributory  negligence  in  driving  upon  a  track  in  i 
preaching  car,  see  note  to  Boenfeldt  v.  St.  Louis  &  Sub.  Ry.  Co 


AppKikL  by  plaintiff  from  judgment  for  defendant.    Decided  March  22,  19M. 
Reported  (Wis.)  98  N.  W.  928. 

This  is  an  action  to  recover  for  personal  injuries  sustained  by  the  plaintiff 
by  reason  of  a  collision  between  the  defendant's  street  car  and  a  carriage  in 
which  she  was  riding.  It  is  alleged  that  the  defendant's  employees  were 
TLegligent  in  driving  the  car  at  a  high  rate  of  speed  exceeding  the  rate  fixed 
by  the  city  ordinance,  and  in  failing  to  ring  the  bell  or  give  any  wamini;. 
It  appeared  by  the  evidence  that  the  defendant  operates  an  electric  street  rail- 
way in  the  city  of  Oshkosh;  that  one  of  its  lines  runs  south  on  South  Main 
street,  and  turns  west  to  Ninth  street  at  a  right  angle;  that  on  the  north- 
west comer  of  said  intersecting  streets  there  is  a  two-story  brick  store; 
that  the  city  ordinance  of  the  city  of  Oshkosh  prohibits  a  greater  speed  than  five 
miles  an  hour  around  curves;  that  at  about  8  o'clock,  p.  m.,  Sunday  evening, 
August  17,  1902,  the  plaintiff,  a  young  girl,  was  taking  a  ride  through  the 
streets  of  Oshkosh  in  a  single  buggy  with  her  sister  and  one  R.  J.  Cole,  the 
buggy  being  drawn  by  one  horse,  and  Mr.  Cole  being  the  driver ;  that  they  were 
driving  east  on  Ninth  streeet  toward  Main  street,  the  horse  walking,  and 
being  upon  the  left  side  of  the  street  railway  track;  that  as  they  were  still 
about  thirty  feet  west  of  the  west  line  of  Main  street  Cole  turned  the  horse 
onto  the  track  in  order  to  cross  onto  the  right  side  of  the  street,  and  that  at 
about  the  same  time  a  train  of  three  cars  came  into  sight  on  Main  street 
from  behind  the  building,  having  a  brighly  lighted  headlight;  that  the  lead- 
ing car  was  at  a  distance  from  the  buggy  of  about  seventy-six  feet  in  a  direct 
line  and  ninety- five  feet  around  the  curve  of  the  track;  that  Cole  endeavored 
to  back  his  horse  off  from  the  track,  and  the  motorman  put  on  the  brakes 
to  stop  the  car.  The  driver.  Cole,  testifies  as  follows:  "The  top  of  the 
buggy  was  half  down.  It  was  a  nice,  quiet,  pleasant  summer  evening.  From 
where  we  started  to  cross  the  track  you  can  just  see  around  the  cutvcl 
You  can't  see  very  far  on  account  of  that  brick  building.  I  should  judge  the 
car  was  within  about  100  feet  of  me  when  I  see  it,  and  as  soon  as  I  saw  it  I 
attempted  to  back  off  the  track.  The  horse  was  not  unruly.  The  train 
made  no  noise  that  I  heard.  We  were  not  making  much  noise  in  the  buggy, 
nor  was  the  buggy  or  horse  making  much  noise.  My  hearing  is  not  defective, 
and  my  eyesight  is  not  defective.  I  was  looking  east  toward  South  Main 
street  at  the  time  I  started  to  cross  the  track.  The  train  came  to  a  full 
stop  at  about  the  front  wheel  of  the  buggy."  It  appears  further  from  the 
testimony  that  the  forward  car  struck  the  horse  slightly,  without  inflicting 
any  serious  injury,  and  touched  the  buggy  sufficiently  so  that  it  tipped  to  one 
side,  and  plaintiff  jumped  out  of  the  buggy,  breaking  her  leg  and  suffering 
other  injuries.    The  buggy  was  not  injured. 

The  jury  returned  the  following  special  verdict:  "(1)  Was  the  plaintiff 
injured  at  the  time  and  place  alleged?  Answer  by  the  court.  Yes.  (2)  At 
what  rate  of  speed  were  the  cars  running  in  turning  the  comer  from  South 
Main  street  onto  Ninth  street  at  the  time  alleged?  Answer.  Seven  miles  per 
hour.     ( 3 )  Was  the  bell  or  gong  sounded  before  turning  the  corner  from  South 
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Main  street  onto  Ninth  street?    Answer.    No.     (4)   Was  th 

the  li^ts  on  the  car  burning  when  the  train  went  onto  Nii; 

awered  by  the  court.    Yes.     (5)  Ought  the  motorman,  in  the 

nary   care^   to   have  seen  the  plaintiff  in  time  to  have  avo 

contact  with  the  buggy?    Answer.  Yes.     (6)  Did  the  motormai 

train  as  soon  as  it  was  apparent  that  there  might  be  a  coll 

Yes.      (7)    Ought  the  person  driving  the  horse,  in  the  exer< 

care  and  prudence,  to  have  seen  or  heard  the  cars  in  time 

coming  in  contact  with  themi?     Answer.  No.     (8)  Did  the  e 

defendant  exercise  ordinary  care  and  prudence  in  the  operat 

at  the  time  of  the  accident  ?    Answer.  No.     ( 9 )  If  you  answer  i 

'  No,'  then  was  such  want  of  ordinary  care  and  prudence  the 

of  plaintiff's  injury?     Answer.  Yes.      (10)   Was  the  plaintii 

want   of    ordinary  care   which   contributed   to   her   injuries' 

(11)   Was  the  person  driving  the  horse  guilty  of  any  want  < 

which  contributed  to  the  plaintiff's  injuries?    Answer.  No.     ( 

should  be   of  the  opinion  that  the  plaintiff  is  entitled  to  r 

sum  do  you  assess  her  damages?    Answer.  $1,500."    The  coui 

struck  out  the  answers  to  questions  Nos.  3,  7,  10,  and  11  as  b 

the  evidence,  and  thereupon  entered  judgment  upon  the  ver* 

fendant,  and  the  plaintiff  appeals. 

Phillips  &  Hicks,  for  appellant. 

Weed  &  Hollister,  for  respondent. 

Opinion  by  Winslotw,  J. 

We  think  the  trial  court  was  right  in  setting  asid^ 
of  the  jury  to  the  seventh,  tenth,  and  eleventh  ques 
entering  judgment  for  the  defendant.  It  seems  to  us 
tion  that  the  admitted  facts  show  that  the  driver  of 
guilty  of  contributory  negligence.  The  place  whe 
turned  his  horse  upon  the  track  was  not  in  dispute, 
point  about  thirty  or  thirty-five  feet  west  of  the  line  o: 
•  At  this  point  the  cars  coming  down  Main  street  couh 
seen  when  at  a  distance  of  ninety-five  feet  measurin 
curve  of  the  track.  The  horse  was  gentle  and  under 
train  was  going  (as  found  by  the  jury  at  the  rate  o 
per  hour.  The  horse  was  walking.  The  train  stopped 
the  buggy,  without  injuring  it.  AH  these  facts  a] 
the  case.  Now,  when  Cole  drove  upon  the  track  t 
either  in  sight  or  it  was  not  in  sight.  If  in  sight,  he 
on  without  looking,  which  was  negligence,  or  he  lool 


drove  on  with  knowledge  of  the  approach  of  the  train,  and  thns 
assumed  the  risk.  If  the  train  was  not  in  sight  wh^i  he  drove  on 
the  track,  then  it  is  a  demonstration  that  he  must  have  allowed 
his  horse  to  stand  upon  the  track  and  wait  for  the  train  to  run 
him  down.  The  train  was  going  at  the  rate  of  seven  miles  an  hour- 
It  traveled  more  than  ninety-five  feet  under  the  last  supposition, 
and  its  speed  was  constantly  diminishing  till  it  came  to  a  standstill, 
and  during  all  this  time  the  horse  was  allowed  by  his  driver  to 
stand  on  or  near  the  track.  During  the  time  that  the  train  was 
proceeding  ninety-five  feet,  granting  that  a  horse  walks  more  than 
three  miles  an  hour,  the  horse  could  have  walked  at  least  forty 
feet,  and  could  easily  have  been  beyond  all  danger.  The  physical 
facts  which  are  verities  in  the  case,  and  incapable  of  being  ex- 
plained away,  demonstrate  the  contributory  negligence  of  the 
driver  beyond  dispute.  In  this  view  of  the  case  no  other  question 
need  be  considered. 
Judgment  affirmed. 


Champane  v.  La  Crosse  City  Railway  Co. 

(Wisconsin  —  Supreme  Court.) 

1.  Injttbt  to  Passenobb  Auohtino  fbom  Cab  bt  Pbematubb  Stabt;  Wkhiht 
OF  Evn>ENCE. —  The  plaintiff  was  a  passenger  on  one  of  the  street  emn 
of  the  defendant  and  gave  notice  to  the  conductor  that  she  wished  to 
get  off  the  car  at  a  certain  crossing;  the  car  stopped  and  the  plaintiff 
arose  from  her  seat,  went  upon  the  platform,  and  was  in  the  act  of 

PASSENGERS  INJURED  WHILE  ALIGHTING. 

1.  In  generaL 

2.  Reasonable  time  for  alighting. 

8.  Passenger  to  notify  employee  of  intention  to  alight. 

4.  Start  of  car  while  passenger  is  in  act  of  alighting. 

5.  Passenger  alighting  while  car  is  in  motion. 

a.  In  generaL 

b.  Taking  position  on  steps  preparatory  to  alighting. 

c.  Effect  of  failure  of  employee  to  stop  car. 

d.  Effect  of  ordinance  to  stop  at  street  crossing. 

6.  Safe  place  for  alighting. 

1.  In  generaL — Injuries  resulting  to  passengers  while  attempting  to  alight 
from  street  cars  are  very  frequently  made  subjects  of  actions  against  street 
railway  companies.     This  fact  is  evidenced  by  the  number  of  cases  reported 


alighting  from  the  last  step  when  the  car  started,  causing  her  to  fall 
into  the  street.  The  defendant's  testimony  sharply  contradicted  that  of 
the  plaintiff  and  her  mother,  with  whom  she  was  riding  on  the  car,  and 
was  to  the  effect  that  the  plaintiff  alighted  from  the  car  before  the  car 
had  stopped.  The  evidence  was  considered  and  held  sufiQcient  to  jus- 
tify a  verdict  in  favor  of  the  plaintiff. 
2,  Instruction  as  to  Attempt  to  Alight  while  Cab  was  in  Motion. —  An 
instruction  to  the  effect  that  if  the  jury  believe  that  after  the  car  had 

in  this  and  the  preceding  volume  of  this  series.  See  Indianapolis  St.  Ry. 
C3o.  V.  Brown,  2  St.  Ry.  Rep.  260,  (Ind.  App.)  69  N.  E.  407;  Ft.  Wayne 
Tract.  Co.  v.  Morvilius,  2  St.  Ry.  Rep.  221,  (Ind.  App.)  68  N.  E.  304; 
Spalding  r.  Quincy  &  B.  St.  Ry.  Co.,  2  St.  Ry.  Rep.  441,  (Mass.)  69  N.  E. 
217;  Mead  v.  Boston  Elev.  Ry.  Co.,  2  St.  Ry.  Rep.  456,  (Mass.)  70  N.  E.  197; 
Hastings  v.  Boland,  2  St.  Ry.  Rep.  503,  (Mich.)  98  N.  W.  1017;  Scamell 
V,  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  626,  (Mo.  App.)  77  S.  W.  1021; 
Peck  t?.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  508,  (Mo.)  77  S.  W.  736; 
Lynch  t?.  St.  Louis  Transit  CJo.,  2  St.  Ry.  Rep.  662,  (Mo.  App.)  77  S.  W. 
100;  Hannon  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  624,  (Mo.  App.)  77 
S.  W.  158;  Dawson  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  625,  (Mo.  App.) 
76  S.  W.  689;  Brazie  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  626,  (Mo. 
App.)  76  S.  W.  708;  Duffy  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  626, 
(Mo.  App.)  78  S.  W.  831;  Paganini  r.  North  Jersey  St.  Ry.  Co.,  2  St.  Ry. 
Rep.  731,  (N.  J.  L.)  57  Atl.  128;  San  Antonio  Traction  Co.  f.  Welter,  2 
St.  Ry.  Rep.  900,  (Tex.  Civ.  App.)  77  S.  W.  414;  Richmond  Traction  Co. 
r.  Williams,  2  St.  Ry.  Rep.  927,  (Va.)  46  S.  E.  292;  Champane  v.  LaCrosse 
City  Ry.  Co.,  2  St.  Ry.  Rep.  988,  (Wis.)  99  N.  W.  334;  Boone  v,  Oakland 
Transit  C^.,  1  St.  Ry.  Rep.  14,  (Cal.)  73  Pac.  243;  Denver  Consol.  Tram. 
Co.  V.  Rush,  1  St.  Ry.  Rep.  30,  (Colo.  App.)  73  Pac.  664;  Henning  v.  Louis- 
ville Ry.  Co.,  1  St.  Ry.  Rep.  238,  24  Ky.  L.  Rep.  2419,  74  S.  W.  209;  Leveret 
f7.  Shreveport  Belt  Line  Co.,  1  St.  Ry.  Rep.  264,  and  note,  (La.)  34  So.  679; 
United  Rys.  A  Elec.  Co.  t\  Woodbridge,  1  St.  Ry.  Rep.  281,  and  note,  (Md.) 
55  Atl.  444;  Joslyn  v.  Milford,  etc.,  Ry.  CJo.,  1  St.  Ry.  Rep.  323,  (Mass.)  67 
N.  E.  866;  Lee  v.  Elizabeth,  etc.,  Ry.  Co.,  1  St.  Ry.  Rep.  539,  (N.  J.  L.) 
55  Atl.  106;  Koues  v.  Metropolitan  St.  Ry.  Co.,  1  St.  Ry.  Rep.  602,  86  App. 
Div.  (N.  Y.)  611,  83  N.  Y.  Supp.  380;  Gillespie  v.  Yonkers  R.  Co.,  1  St.  Ry. 
Rep.  644,  87  App.  Div.  (N.  Y.)  38,  83  N.  Y.  Supp.  1043;  Memphis  St.  Ry. 
Co.  t?.  Shaw,  1  St.  Ry.  Rep.  771,  (Tenn.)  76  S.  W.  713;  Fuller  t?.  Denison 
A,  8.  Ry.  Co.,  1  St.  Ry.  Rep.  780,  (Tex.  Civ.  App.)   74  S.  W.  940. 

The  duty  imposed  upon  a  common  carrier  to  exercise  the  utmost  care  and 
diligence  of  very  cautious  persons  to  protect  passengers  from  injuries  con- 
tinues and  is  enforceable  until  the  status  of  carrier  and  passenger  has  been 
terminated.  In  respect  to  street  railway  companies  the  relation  of  carrier 
and  passenger  does  not  cease  until  the  passenger  has  had  a  reasonable  oppor- 
tunity to  leave  the  car  at  the  place  where  his  journey  ends  and  passengers 
are  discharged.  The  relationship  continues  until  the  passenger  has  safely 
alighted  from  the  car  and  has  reached  a  point  over  which  the  company  has 


stopped  and  started  again  the  plaintiff  attempted  to  alight  while  it  was 
in  motion,  and  that,  hy  reason  of  attempting  to  alight  while  the  car 
was  in  motion,  she  fell,  is  not  objectionable  as  misleading,  in  that  it 
includes  elements  wholly  immaterial  and  not  necessary  to  be  passed 
upon  by  the  jury  to  acquit  the  defendant  of  liability,  where  the  court 
in  different  parts  of  its  charge  had  stated  the  rule  unqualiflf^ly  that  if 
a  passenger  undertakes  to  alight  from  a  car  while  in  motion,  and  is  in- 
jured in  getting  off  the  car,  he  cannot  recover  for  damages  sustained. 

no  control.  The  cases  bearing  upon  the  question  as  to  the  terminatioD  of 
the  relationship  are  cited  and  considered  in  Nellis  Street  Railroad  Accident 
Law,  pp.  45-47.  After  a  passenger  has  departed  from  the  car  and  has  had 
reasonable  tiihe  and  opportunity  to  avoid  further  danger  from  the  opera- 
tion of  the  car,  or  other  necessity  of  relation  with  the  servants  of  the  carri^, 
he  ceases  to  be  a  passenger  and  stands  toward  the  carrier  as  one  of  the  gen- 
eral public.  6  Cyc.  642,  and  cases  cited.  The  relation  does  not  continue 
during  the  passage  from  the  car  to  the  sidewalk  after  a  safe  footing  upon 
the  street  is  once  obtained  (Piatt  t?.  Forty-second  St.,  etc.,  R.  Co.,  2  Hun 
(N.  Y.),  124),  unless  there  are  obstructions  or  defects  in  the  street  which 
have  been  placed  there  or  caused  by  the  street  railway  company.  Wells  v. 
Steinway  Ry.  Co.,  18  App.  Div.  (N.  Y.)   180,  45  N.  Y.  Supp.  864. 

2.  Reaaonable  time  for  alighting. —  It  is  the  duty  of  a  railroad  company 
to  stop  its  train  at  a  station  a  reasonable  time  so  that  passengers  may  get 
off  its  cars  with  safety  to  themselves.  Carr  v.  Eel  River,  etc,  Co.,  98  Gal. 
366,  33  Pac.  213,  21  L.  R.  A.  354.  A  reasonable  time  must  be  given  them 
to  leave  the  car  with  safety.  Cincinnati,  etc.,  Ry.  Co.  r.  Richardson,  14  Ky. 
L.  Rep.  367;  Louisville  &  N.  R.  Co.  r.  Abell,  14  Ky.  L.  Rep.  239;  Chicago, 
etc.,  R.  Co.  V,  Landauer,  36  Nebr.  642,  54  N.  W.  976;  Murphy  v.  Rome, 
etc.,  R.  Co.,  56  Hun  (N.  Y.),  645,  10  N.  Y.  Supp.  354.  Where  the  evidence 
is  conflicting  as  to  the  time  which  the  train  stopped,  the  question  as  to 
whether  the  train  stopped  a  reasonable  time  to  allow  passengers  to  ali^t 
is  for  the  jury.  Pennsylvania  R.  Co.  v,  Lyons,  129  Pa.  St.  113,  18  Atl.  759, 
15  Am.  St.  Rep.  701. 

The  rule  limiting  the  duty  of  persons  in  charge  of  railroad  trains  to  the 
requirement  that  such  trains  shall  stop  a  reasonable  length  of  time  for 
passengers  to  alight  has  in  some  jurisdictions  been  applied  to  the  operation 
of  street  cars;  and  it  is  there  held  that  a  street  railway  company  is  not  liable 
for  an  accident  to  a  passenger  received  in  attempting  to  alight  from  a  car 
after  it  has  started,  where  it  has  stopped  a  reasonable  time  for  passengers 
'  to  get  off,  and  all  intending  to  get  off  have  apparently  done  so,  and  the  con- 
ductor is  not  aware  of  the  passenger's  intention  to  leave  the  car.  Gilbert  r. 
West  End  St.  Ry.  Co.,  160  Mass.  403,  36  N.  E.  60;  Jackson  r.  Grand  Ave. 
Ry.  Co.,  118  Mo.  199,  24  S.  W.  192;  Losee  v.  Watervliet  T.  &  R.  Co.,  63 
Hun  (N.  Y.),  404,  18  N.  Y.  Supp.  297.  But  in  other  jurisdictions  it  seems 
to  have  been  held  that  the  fact  that  a  car  was  stopped  a  reasonable  l^igth 
of  time,  and  that  the  driver  supposed  that  all  the  passengers  had  alighted, 
does  not  relieve  the  company  from  liability  for  injuries  to  a  passenger  at- 
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Appeal  by  defendant  from  judgment  for  plaintiff.    Decided 
Reported  (Wis.)  99  N.  W.  334. 

Statement  of  facts  by  Siebeckeb,  J. 

This  is  an  action  for  personal  injuries  resulting  from  a 
clefendant's  street  cars  in  the  city  of  Ia  Crosse.     Sophia  CI 
panied  by  her  mother,  was  a  passenger  on  the  car  on  the  3d  da 
She  desired  to  get  off  the  car  at  the  intersection  of  George  an 

tempting  to  alight^  caused  by  the  starting  of  the  car;  in  s 
the  duty  of  a  street  railway  company  before  starting  its 
know  that  no  passenger  is  in  the  act  of  alighting.  Andei 
St.  R.  Co.,  12  Ind.  App.  194,  38  N.  E.  1109;  Memphis  St.  Rj 
St.  Ry.  Rep.  771,  (Tenn.)  76  S.  W.  713.  And  see  cases  citt 
Ry.  Rep.  773. 

While  a  street  car  company  is  not  bound  to  stop  its  ca 
of  a  block  to  permit  its  passengers  to  alight,  if  it  does  so 
it  is  bound  to  use  the  utmost  diligence  for  their  safety  in  i 
afford  them  a  reasonable  time  in  which  to  do  so.     West  Chi 
r.  Buckley,  102  HI.  App.  314,  affirmed,  200  111.  260,  65  N. 
ease  of  Smith  v.  Kingston  City  R.  Co.,  55  App.  Div.   (N.  Y. 
Supp.  185,  affirmed,  169  N.  Y.  616,  62  N.  E.  1100,  it  was  hel 
alighting  from  a  street  car  should  be  given  time  enough  to  a 
to  clear  her  skirts  from  any  obstruction  on  the  platform  upon 
have  caught;  if  the  conductor  starts  the  car  the  instant  sh 
she  has  had  time  to  release  her  skirts  from  such  obstruci 
dragged  along  by  the  car  and  injured,  the  railroad  company 
injuries  thus  sustained;   the  fact  that  the  passenger  wore 
that  it  would  be  likely  to  catch  upon  such  appliances  as  m 
above  the  platform  is  not  negligence  a?  a  matter  of  law. 
«7.  Broadway  k  Seventh  Ave.  R.  Co.,  61  N.  Y.  621,  in  which  < 
in  attempting  to  alight  from  a  street  car  caught  her  skirt  u 
the  platform  and  she  was  thrown  down,  and  by  the  sudden 
dragged  along  and  injured.     It  was  held  that  the  company 
the  conductor  of  the  car  did  not  give  the  plaintiff  a  reason 
timity  to  alight. 

3.  Passenger  to  notify  employee  of  intention  ta  alight.— 
as  the  car  is  about  to  start,  attempts  to  alight  from  the  cai 
ing  the  conductor  of  his  intention,  and  in  doing  so  is  throw; 
it  is  contributory  negligence  on  his  part  and  he  cannot  recove 
V,  Quincy  &  B.  St.  Ry.  Co.,  2  St.  Ry.  Rep.  441,  and  note,  (: 
217. 

In  the  case  of  Sirk  v,  Marion  St.  Ry.  Co.,  11  Ind.  App.  68 
it  appeared  that  the  plaintiff  gave  a  signal  to  the  motorma: 
the  car  had  almost  come  to  a  stand,  she  stepped  upon  the  pi 
another  signal  which  she  thought  was  a  signal  to  stop;  the 
started  forward  with  a  jerk  and  the  plaintiff  was  thrown  tl 


and  would,  according  to  custom,  alight  at  the  north  line  of  the  intersectlnii 
of  the  streets.  Plaintiff  testified  that  she  notified  the  conductor  of  her  wish 
to  get  off,  that  the  car  stopped  at  the  crossing,  and  that  she  was  in  the  act 
of  stepping  off,  when  the  car  started  with  a  sudden  jerk,  which  caused  her  to 
be  thrown  to  the  ground.  Her  mother  accompanied  her  on  the  trip,  but  did 
not  attempt  to  get  off  the  car  at  the  crossing  in  question.  She  testifies  that 
the  car  stopped;  that  two  passengers  arose  and  left  the  car  lit  the  crossing; 
that  her  daughter,  the  plaintiff,  immediately  arose  and  followed  them,  but 

jured.  It  was  not  shown  that  the  motorman  or  conductor  knew  of  her 
danger,  or  that  the  second  signal  was  necessary,  or  that  it  was  a  signal  to 
stop,  and  not  the  r^^ular  signal  for  starting  the  car.  It  was  held  that  iht 
plaintiff's  injuries  were  caused  by  her  own  act. 

A  person  who  gets  off  from  a  moving  street  car  without  notifying  the  con- 
ductor of  his  intention,  or  without  making  any  effort  by  signal  or  otherwise 
to  have  the  car  stopped,  cannot  recover  for  injuries  received  in  so  doing. 
White  V,  West  End  St.  R.  Co.,  165  Mass.  652,  43  N.  E.  298.  And  even  wher«, 
after  a  street  car  has  stopped  at  a  place  where  passengers  were  not  usually 
permitted  to  alight,  and  a  passenger  attempts  to  get  off  without  giving  notice 
of  his  intention,  the  company  will  not  be  chargeable  with  negligence  in 
starting  the  car  before  she  has  alighted,  where  it  appears  that  the  drrrer 
did  not  know  that  she  was  intending  to  get  off.  Chicago  W.  D.  Ry.  Co.  r. 
Mills,  91  111.  39. 

4.  Start  of  car  while  passenger  is  in  act  of  alighting. —  When  a  car  has 
stopped  at  a  usual  place  of  stopping  and  the  persons  operating  the  car  knew 
or  should  have  known  by  the  exercise  of  proper  care  that  a  passenger  was 
in  the  act  of  alighting,  it  is  negligence  to  start  the  car  before  the  passenger 
has  completed  the  act  and  reached  a  position  where  injuries  cannot  result 
from  starting  the  car.  In  the  case  of  Birmingham  Union  Ry.  Co.  v.  Smith, 
90  Ala.  60,  8  So.  86,  24  Am.  St.  Rep.  761,  the  court  lays  down  the  following 
proposition :  "  The  driver  of  a  street  car  when  signaled  to  stop,  must  ase^ 
tain  who  and  how  many  of  his  passengers  intend  to  alight  at  that  place, 
and  must  wait  a  sufficient  length  of  time  to  enable  them  to  alight  in  safety 
by  the  exercise  of  reasonable  diligence,  and  must  in  any  event  see  and  knoiw 
that  no  passenger  is  in  the  act  of  alighting,  or  is  otherwise  in  a  positioii 
which  would  be  rendered  perilous  by  the  motion  of  the  car,  when  he  a^UB 
puts  it  in  motion.  If  he  fails  in  any  of  these  respects,  and  injuiy  results 
therefrom  his  employer  is  liable." 

It  is  negligence  for  a  street  car  to  start  when  a  passenger  is  aligfatiiig, 
though  the  passenger  did  not  request  the  stopping,  and  the  driver  had  reason 
to  believe  she  was  not  going  to  alight  at  that  place.  Chicago  W.  D.  R.  Co. 
V.  Mills,  105  111.  63.  It  is  the  duty  of  the  employee  before  starting  the  car 
to  see  and  know  that  no  passenger  is  in  the  act  of  alighting.  Anderson  c. 
Citizens'  St.  R.  Co.,  12  Ind.  App.  194,  38  N.  E.  1109.  See  also  Chicago  City 
Ry.  Co.  f.  Mumford,  97  HI.  560;  Conway  v.  New  Orleans,  etc.,  R.  Co.,  46 
La.  Ann.  1429,  16  So.  362;  Jackson  v.  Grand  Ave.  Ry.  Co.,  118  Mo.  199,  24 
S.  W.  192;  Monroe  v.  Third  Ave.  R.  Co.,  60  N.  Y.  Super.  Ct  114. 


-tliat  the  car  started  while  she  was  in  the  act  of  stepping  from  the  car  step  to 
tlie  street;  that,  after  the  car  had  passed  on  for  a  considerable  distance,  she 
observed  plaintiff  in  the  act  of  rising  from  her  fallen  position  in  the  street 
ajid  going  to  the  sidewalk.  The  evidence  of  four  other  passengers  is  that 
-tlie  car  was  in  motion  when  plaintiff  arose  to  leave  the  car,  and  that  sh« 
stepped  oft  the  car  while  it  was  in  motion.  There  were  two  conductors  on  thft 
car,  -who  testily  that  she  left  the  car  while  it  was  in  motion.  A  witness  upon 
tlie  street  stated  that  she  observed  plaintiff  in  the  act  of  getting  ott  the  car, 

IThe    duty  resting  upon  a   carrier   involves  the  obligation  to  deliver   ita 

passenger  safely  at  his   desired   destination,   and  that   involves   a   duty  of 

observing  whether  he  has  actually  alighted  before  the  car  is  started  again. 

If  the  conductor  fails  to  attend  to  this  duty  and  does  not  give  the  passenger 

time   enough  to  get  off  before  the  car  starts,  it  is  necessarily  this  neglect 

of  duty  which  is  the  primary  and  proximate  cause  of  the  accident,  if  injury 

be  occasioned  thereby  to  the  passenger.    It  is  not  a  duty  due  to  a  person  solely 

because  he  is  in  danger  of  being  hurt,  but  it  is  a  duty  owed  to  a  person 

iTvhom  the  carrier  has  undertaken  to  deliver,  and  who  was  entitled  to  the 

delivery  safely  by  being  allowed  to  alight  without  danger.     Washington  & 

O.  R.  Co.  V.  Tobriner,  147  U.  S.  571,  583,  13  Sup.  Ct.  557,  37  L.  Ed.  284. 

See   also  Birmingham  R.   &  E.   Co.  t*.  Weldon,   119   Ala.   547,  24   So.   548; 

Springfield  Consol.  R.   Co.  r.   Hoeffner,    176  111.   634,   51   N.   E.   884;    West 

Chicago  St.  R.  Co.  v.  Manning,   170  111.  417,  48  N.  E.   958;    Leavenworth 

lEiec.  R.  Co.  V,  Cusick,  60  Kan.  590,  57  Pac.  519;  Louisville  R.  Co.  v.  Ram- 

macker,  21  Ky.  L.  Rep.  250,  51  S.  W.  175;  Grace  v.  St.  Louis  R.  Co.,  156  Mo. 

296,  66  S.  W.   1121;   Cobb  r.  Lindell  R.  Co.,  149  Mo.   135,  60  S.  W.  310; 

Fenig  v.  N.  J.  St.  Ry.  Co.  (N.  J.),  46  Atl.  602;  Morrison  v,  Charlotte,  etc.. 

By.  Co.,  123  N.  C.  414,  31  S.  E.  720. 

If  a  car  is  stopped  at  a  place  other  than  the  usual  stopping  place  a  pas- 
senger may  assume  that  the  car  was  so  stopped  for  the  purpose  of  permit- 
ting passengers  to  alight;  and  if  the  car  is  negligently  started  by  the  motor- 
man  before  such  passenger  has  alighted,  and  he  is  injured  thereby,  the  com- 
pany la  liable  for  negligence.  North  Chicago  St.  Ry.  Co.  v.  Brown,  178  111. 
187,  62  N.  E.  864.  See  also  United  Rys.  &  Elec.  Co.  r.  Hertel,  1  St.  Ry. 
Hep.  273,  (Md.)  55  Atl.  428,  in  which  case  it  appeared  that  the  car  had 
stopped  in  front  of  a  schoolhouse  at  a  point  about  fifty  feet  from  a  street 
comer;  a  warning  was  posted  in  the  car  notifying  passengers  that  cars 
stopped  for  them  to  alight  at  cross  streets.  It  was  held  that  this  notice 
did  not  excuse  the  neglect  of  the  conductor  in  starting  the  car  before  the 
plaintiff  had  finally  alighted;  notwithstanding  such  a  regulation,  if  a  car 
stops  at  an  unusual  place  it  is  the  duty  of  the  conductor  to  warn  the  pas- 
sengers or  see  that  none  of  them  are  in  the  act  of  alighting  before  the  car 
ia  again  put  in  motion.  Atlanta  Ry.  Co.  v.  Randall,  117  6a.  165,  43  S.  £« 
412. 

The  conductor  must  be  alert  to  see  that  no  one  is  alighting  or  attempt- 
ing to  alight  before  he  starts  his  car,  and  his  absorption  in  other  duties  will 
63 
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mnd  that  the  ear  had  been  started  from  the  croMing  and  had  mored  for  some 
distance  before  she  fell.  There  was  evidence  tending  to  show  that  plaintiir 
fell  off  the  car  at  a  distance  of  from  forty  to  sixty  feet  beyond  the  crowiBg. 
The  jury  returned  a  general  yerdict  finding  for  the  plaintiff,  and  innreirint 
her  damages  at  the  sum  of  $1,225.  Before  yerdict,  defendant  moved  for  a 
direction  of  a  yerdict  in  its  favor.  The  motion  was  denied.  After  verdict,  the 
defendant  moved  for  a  new  trial  upon  the  ground,  among  others,  that  the 
verdict  was  contrary  to  the  law  and  the  evidence,  and  that  it  was,  therefore, 

aggravate  rather  than  excuse  the  charge  of  negligence  in  starting  while  a 
passenger  is  attempting  to  alight.  Metropolitan  R.  Co.  v.  Jones,  1  App.  D.  CL 
200,  21  Wash.  L.  R.  646. 

The  sudden  starting  of  a  car  while  a  passenger  is  in  the  act  of  alighttng 
raises  a  presumption  of  negligence  on  the  part  of  the  company  which,  if 
imexplained,  is  sufficient  to  justify  a  submission  of  the  caae  to  the  jury. 
Denver  Ck>n8ol.  Tram.  Co.  t*.  Rush,  1  St.  Ry.  Rep.  30,  (Colo.  App.)  73  Pac 
664.  See  also  Harris  v.  Union  Ry.  Co.,  69  App.  Div.  (N.  Y.)  385,  74  N.  Y, 
8upp.  1012;  Willis  r.  Metropolitan  St.  Ry.  Co.,  63  App.  Div.  (N.  Y.)  332, 
71  N.  Y.  Supp.  664;  Bennett  r.  Third  Ave.  R.  Co.,  40  App.  Div.  (N.  Y.)  626, 
57  N.  Y.  Supp.  994;  Skelton  r.  St.  Paul  City  Ry.  Co.,  88  Minn.  192,  92  N.  W. 
060;  Cooper  r.  Georgia,  etc.,  Ry.  Co.,  61  S.  C.  345,  39  S.  E.  543. 

5.  Passenger  alighting  while  car  is  in  motion,  a.  In  generaL — A  passenger 
alighting  irom  a  car  while  it  is  in  motion  is  not  guilty  of  contributory  n^ 
ligence  as  a  matter  of  law.  Whether  or  not  it  be  negligence  for  him  to  alight 
or  to  attempt  to  alight  under  such  circumstances  will  depend  upon  the  pe- 
culiar circumstances  of  the  case.  As  stated  by  Mr.  Nellis  in  hia  work  on 
Street  Railroad  Accident  Law,  p.  209:  "The  facts  in  each  particular  case 
must  determine  the  question  of  negligence.  If  conditions  exist  ariaing  from 
the  negligence  of  the  carrier,  where  great  danger  is  apparent  if  the  passenger 
remains  on  the  car,  or  where  he  is  told  by  Uie  person  in  charge  of  the  ear 
to  jump  off,  or  where  there  are  other  peculiar  circumstances  which  justify 
him  in  doing  so,  it  would  not  be  negligence  for  a  passenger  to  alight  from  a 
car  while  the  car  was  moving."  See  Campbell  v,  Los  Angeles  R.  Co.,  135  GaL 
137,  67  Pac.  60. 

The  determination  of  the  question  as  to  whether  alighting  from  a  moving 
street  car  constitutes  negligence  is  for  the  jury.  Omaha  St.  Ry.  Co.  r.  Craig, 
39  Nebr.  601,  68  N.  W.  209 ;  Dickson  r.  Broadway,  etc,  R.  Co.,  41  How.  Pr. 
(N.  Y.)  161.  But  the  conditions  under  which  the  accident  occurred  may  be 
such  as  to  render  the  act  of  the  passenger  in  alighting  from  a  moving  esr 
negligence  per  ae.  Thus  where  the  car  is  at  the  time  moving  at  a  rapid 
rate,  making  an  attempt  to  alight  evidently  dangerous,  the  plaintiff  has  been 
held  guilty  of  negligence  as  a  matter  of  law.  Jagger  v.  People's  St.  R.  Co., 
180  Pa.  St.  436,  36  Atl.  867.  And  where  a  person  gets  off  a  street  car  while 
it  is  in  motion  without  notifying  the  conductor  of  his  intention,  his  negU- 
gence  will  preclude  recovery.  White  r.  West  End  St.  R.  Co.,  165  Mass. 
522,  43  N.  £.  298.  And  a  passenger  who  unnecessarily  steps  from  a  street 
car  in  motion,  with  his  hands  laden  with  packages,  when  danger  and  injuiy 


perr«ne.  ThU  motion  was  denied.  Judgmoit  was  awarded  pi 
stmount  of  tlie  damages  found  by  the  jury  and  for  costs.  Thii 
from  that  Judgment. 

\Woodward  &  Lees,  for  appellant 

Morris  &  Hartwell,  for  respondent. 

Opinion  by  Sibbeckeb^  J. 

The  first  exception  urged  Is  that  the  court  erred  in 
the  case  to  the  jury  upon  the  evidence.    It  is  content 

igrould  haye  been  avoided  if  he  had  remained  on  the  car,  he  is  \ 
matter  of  law.  Ricketts  v.  Birmingham  St.  Rj.  Co.,  S5  Ala.  6 
And  if  the  evidence  shows  that  the  conductor  signaled  the  car 
the  plaintiff's  request,  and  the  plaintiff  jiunped  from  the  car 
began  to  slacken,  it  is  error  to  refuse  to  instruct  the  jury  that 
is  entitled  to  a  verdict.  Harmon  v,  Washington  &  G.  R.  C 
(D.  C),  67. 

It  is  gross  negligence  for  a  passenger  to  jump  from  a  car 
rate  of  twenty  miles  an  hour,  and  his  liability  for  such  neg 
affected  by  the  fact  that  he  was  told  in  the  presence  of  the  ct 
third  person  that  the  car  was  not  going  to  stop,  and  that  ] 
jump  off;  nor  will  such  liability  be  affected  by  the  fact  that  i 
in  excess  of  that  authorized  by  a  city  ordinance.  Masterson  t' 
etc.,  R.  Co.,  8S  Ga.  436,  14  S.  E.  591. 

b.  Taking  poaitioii  on  steps  preparatory  to  alighting.^  A  pi 
street  railway  car  is  not  necessarily  negligent  in  taking,  with 
a  position  on  the  steps  or  platform  of  the  car  preparatory  to 
in  attempting  to  alight  while  the  car  is  moving  so  slowly  that 
appear  to  be  dangerous  to  a  man  of  ordinary  prudence.  Bii 
ft  Elec.  Ck>.  V.  James,  121  Ala.  120,  25  So.  847 ;  Watkins  «.  Bii 
A  Elec.  Ck>.,  120  Ala.  147,  24  So.  392,  43  L.  R.  A.*  297 ;  Nort 
B.  Co.  V.  Wiswell,  168  111.  613,  48  N.  E.  407 ;  Bowie  r.  Greenvi 
69  Miss.  196,  10  So.  574;  Sweeney  r.  Kansas  City  Cable  Co., 
61  S.  W.  682.  There  is  no  rule  of  law  which  requires  a  passen^ 
car  to  retain  his  seat  or  other  position  until  the  car  has  act 
and  it  is  a  matter  of  universal  observation  that  thousands  ev 
their  seats  to  get  off  before  the  car  has  stopped,  without  s 
injury.  Babcock  v.  Los  Angeles  Tract.  Co.,  128  Cal.  173,  60  Pac 
f7.  St.  Paul  City  Ry.  Co.,  54  Minn.  379,  56  N.  W.  42;  Nichols 
K.  Co.,  38  N.  Y.  131,  97  Am.  Dec.  780;  Demann  v.  Eighth  A 
Misc.  Rep.  (N.  Y.)   191,  30  N.  Y.  Supp.  926. 

In  the  case  of  Philips  v.  St.  Charles  St.  Ry.  Co.,  106  La. 
So.  136,  the  plaintiff,  a  passenger  on  one  of  the  defendant's  str< 
upon  the  step  of  a  car  as  it  was  about  to  stop  and  lost  his  bal 
He  alleged  that  the  cause  of  the  fall  was  the  sudden  jerking  o 


plaintiff  arose  from  her  seat  and  got  off  the  car  while  it  waa  in 
motion,  and  that  the  evidence  leaves  no  room  for  conflicting  infer- 
ences upon  this  question.  This  claim  is  based  upon  the  assumption 
that  plaintiff's  testimony  and  that  of  her  mother,  tending  to  show 
that  she  had  nearly  gotten  off  the  car  while  it  stopped,  is  against 
the  reasonable  probabilities  and  the  overwhelming  preponderance 
of  the  evidence. 

From  the  testimony  of  plaintiff  and  her  mother  it  appeared 
that  plaintiff  gave  notice  to  the  conductor  that  she  wished  to  get 

the  evidence  showed  that  such  jerking  was  not  greater  than  was  usual  in 
the  stopping  of  street  cars;  there  were  no  disooverable  defects  in  the  step; 
it  was  held  that  he  could  not  recover  for  the  injuries.  And  in  the  case  of 
Baltimore  Consol.  Ry.  Co.  v.  Foreman,  94  Md.  220,  51  Atl.  83,  it  appeared 
that  notices  were  posted  in  the  defendant's  cars  to  the  effect  that  cars  stopped 
near  intersecting  streets  and  passengers  must  not  leave  their  seats  until 
the  car  stopped,  nor  stand  on  the  platform,  nor  leave  the  car  while  in  mo- 
tion; the  plaintiff  went  upon  the  platform  and  stood  upon  the  lower  step 
to  jump  off,  after  he  had  asked  the  conductor  to  let  him  off  at  the  next 
comer;  while  standing  there  the  conductor  signaled  to  go  ahead,  and  the 
plaintiff  was  thrown  into  the  street.  It  was  held  that  he  was  guilty  of  eon- 
tributory  negligence. 

c.  Effect  of  f aUnre  of  employee  to  atop  car.^  The  mere  fact  that  the  person 
in  charge  of  a  car  failed  or  refused  to  stop  the  car  at  a  place  where  the  pas- 
senger  desired  to  get  off  would  not  relieve  such  passenger  from  his  con- 
tributory  negligence  in  alighting  from  the  car  while  it  was  in  moti<m.  Outen 
r.  North  &  South  St.  R.  Co.,  94  Ga.  662,  21  S.  E.  710;  Dresslar  r.  Citisens' 
St.  R.  Co.,  19  Ind.  App.  283,  47  N.  E.  651 ;  Cram  v.  Metropolitan  R.  Co.,  112 
Mass.  38;  Solomon  r.  Central  Park,  etc.,  R.  Co.,  31  N.  Y.  Super.  Ct.  29S. 
But  where  the  conduct  of  the  persons  operating  the  car  is  such  as  to  induce 
the  passenger  to  believe  that  the  speed  of  the  car  is  lessened  so  as  to  enable 
the  passenger  to  alight,  and  that  there  is  no  danger  in  so  doing,  the  qam' 
tion  of  negligence,  both  on  the  part  of  the  passenger  and  of  the  company,  is 
for  the  jury.  Crissey  r.  Hestonville,  etc.,  Ry.  Co.,  75  Pa.  St,  83.  Where  a 
child  is  directed  to  jump  off  a  car  by  the  conductor,  who  refuses  on  requeit 
to  stop,  the  question  of  his  contributory  negligence  under  the  circumstances  it 
for  the  jury.  Lovett  v.  Salem  &  S.  D.  R.  Co.,  9  Allen  (Mass.),  557;  Wyatt 
t\  Citizens'  Ry.  Co.,  55  Mo.  485. 

In  this  connection  it  is  said  by  Judge  McClain  in  his  article  on  **  Carrien^* 
6  Cyc.  649 :  '*  In  general  with  reference  to  either  steam  or  street  cars  it 
may  be  said  that  the  fact  that  the  train  or  car  is  not  stopped  at  the  prefer 
place,  or  not  stopped  long  enough  to  enable  the  passenger  to  alight^  will  be 
no  excuse  for  his  incurring  danger  in  attempting  to  get  off;  while  on  tke 
other  hand,  if  the  speed  has  been  checked  so  as  to  indicate  an  inteiitioB 
that  he  shall  alight,  or  so  as  to  render  it  not  hazardous  to  do  so,  the  aet  of 
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off  the  car  at  the  Partridge  drug-store  croBsing^  tl 
crossing  of  Gillett  street ;  that  the  car  stopped ;  t 
Ixer  seat,  followed  two  passengers  out  of  the  doc 
and  was  in  the  act  of  alighting  from  the  last  c 
started,  and  that  this  caused  her  to  fall  onto 
&  £ew  feet  of  this  crossing.  This  evidence  is  cl 
l>y  the  two  conductors,  a  motorman,  and  four  ot 
ol>8erved  the  accident.  The  finding  of  the  jur; 
tlie  trial  court  in  passing  upon  the  motion  for 
evidence  in  itself  is  not  so  inherently  improbable. 

alighting  before  the  train  or  car  has  come  to  a  full  sto] 
"be   negligent." 

d.  Effect  of  ordinance  to  stop  at  street  crossing. —  Wl 
prohibits  a  car  from  stopping  on  the  east  side  of  a  st 
for  a  passenger  to  attempt  to  get  off  at  such  a  crossii 
employees  of  the  company  did  anything  to  induce  th< 
such  attempt.  Galderwood  v.  No.  Birmingham  St.  Ry. 
So.  66. 

6.  Safe  place  for  alighting^^  It  is  the  duty  of  the  p 
street  car  to  stop  the  car  at  a  place  where  it  is  safe  for 
If  the  place  where  the  car  stops  is  in  an  unsafe  con 
shotdd  be  warned  of  the  existing  dangers.  See  Levere 
line  Co.,  1  St.  Ry.  Rep.  253,  and  note  on  p.  255.  See 
V.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  548,  (Mo.)  77  S 
Traction  Co.  r.  Morvilius,  2  St.  Ry.  Rep.  221,  (Ind.  i 
Cotant  17.  Boone  Sub.  Ry.  Co.,  2  St.  Ry.  Hep.  2C9,  (Iowa 

A  street  railway  company  is  bound  to  afford  its  pai 
to  alight,  and  it  has  the  right  to  select  such  place.     \ 
Co.  V,  Buckley,  102  111.  App.  314,  affirmed,  200  111.  260, 
f?.  Concord  St.  Ry.    (N.  H.),  46  Atl.  1066.     But  the  a 
negligence  in  carrying  a  passenger  past  his  destination  ( 
dangerous  place.     Henry  v.  Grant  St.  Elec.  R.  Co.,  24 
137.     If,  to  improve  the  roadbed,  a  street  railway  coi 
leaves  open  trenches  in  a  public  street,  it  owes  the  di 
to  alight  from  street  cars,  as  well  as  to  others  of  the 
exercise  reasonable  care  to  guard  the  trench  and  give 
the  danger.    Wolf  r.  Third  Ave.  R.  Co.,  67  App.  Div.   ( 
Supp.   336.     While   a   street  railway   company   is   not 
furnish  a  safe  place  for  depositing  its  passengers,  yet 
condition  of  the  street  at  the  place  of  discharging  a 
or  is  such  as  must  be  known  to  the  company,  and  is 
senger,  as  where,  because  of  darkness,  he  cannot  see  it,  i 
to  warn  him  of  the  danger  or  to  assist  him  in  safely 
Louisville  Ry.  Co.,  23  Ky.  L.  Rep.  2279,  67  S.  W.  4. 


overcome  by  the  testimony  of  the  other  witnesses  and  the  facts 
and  circumstances  of  the  case^  as  to  justify  this  court  in  concluding 
that  it  furnishes  no  support  for  the  verdict  The  testimony  of 
plaintiff  and  her  mother^  if  credible^  furnishes  a  sufficient  and  legal 
basis  for  the  company's  liability.  It  is  not  impeached  except  by 
the  testimony  of  the  other  witiiesses.  The  situation  thus  pre- 
sented is  one  peculiarly  depending  upon  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses.  We  cannot  say  that  the  trial 
eourt  erred  in  refusing  to  set  aside  this  verdict  as  against  the  evi- 
dence in  the  case.  The  case  bears  a  close  analogy  to  and  comes 
within  the  ruling  of  Hardy  v.  Street  Ry.  Co.,  S9  Wis.  183,  61  N. 
W.  77ly  and  subsequent  cases  approving  the  ruling  in  the  Hardy 
ease. 

The  court  gave  the  jury  the  following  instruction :  *'  But  if  you 
believe  that  a  reasonable  stop  was  made  —  that  is,  a  stop  for  a 
reasonable  length  of  time  —  at  or  near  Gillett  street,  and  that 
she  had  given  no  notice  or  signal  that  she  desired  to  get  off  at  this 
place,  and  shall  further  believe  that  afterward,  after  it  started, 
it  occurred  to  her  that  she  ought  to  have  gotten  off  at  this  place 
at  Gillett  street  or  where  it  stopped,  and  shall  believe  that  she 
attempted  to  go  out  of  the  car  while  it  was  in  motion  and  after 
it  had  started  again,  and  shall  believe  that  by  reason  of  its  being 
in  motion  was  the  cause  of  her  falling  off,  then  she  cannot  recover 
in  the  action."  It  is  urged  that  this  is  misleading,  in  that  the  in- 
struction includes  elements  wholly  immaterial,  and  not  necessary 
to  be  passed  upon  by  the  jury  to  acquit  defendant  of  liabili^. 
The  court  had  given  instructions  upon  this  branch  of  the  case 
in  very  positive  and  unqualified  terms,  stating  that,  if  respondent 
undertook  to  leave  the  car  after  it  had  started  and  was  in  actual 
motion,  she  could  not  recover  in  the  action.  Different  parts  of  the 
charge  state  the  rule  unqualifiedly  that,  if  a  passenger  undertakes 
to  alight  from  a  car  while  in  motion  and  is  injured  in  getting  off 
the  car,  he  has  no  claim  against  the  street  car  company  for  any 
damages  so  sustained.  Taking  these  parts  of  the  charge  in  con- 
nection with  the  part  excepted  to,  we  do  not  think  the  jury  could 
have  been  misled  in  applying  the  proper  rule  to  the  facts  found 
by  them. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Nassau  Electric  Railway  Co.  v,  CorUsa. 
(United  States  —  Circuit  Court  of  Appeals,  Second  Circuit.) 

IlYJUBT   TO    PaSSENOEB   ATTBMPTINa    TO    BOABD    CaB;    EVIDENCE    AS    TO    RUUB 

REQxnmNG  Cab  to  Stop. —  The  plaintiff  was  a  passenger  upon  one  of  the 
defendant's  cars  and  was  injured  while  attempting  to  board  it  by  being 
thro\^  by  the  sudden  start  of  the  car.  The  defendant  claimed  that  the 
plaintiff  attempted  to  board  the  car  while  it  was  in  motion.  The  plain- 
tiff's  right  to  recover  depended  solely  upon  his  ability  to  ostablish  the 
proposition  that  the  car  was  at  rest  when  he  attempted  to  board  it. 
The  rule  of  the  company  adopted  prior  to  the  accident,  requiring  all 
cars  to  stop  at  the  point  where  the  accident  occurred,  is,  therefore,  prop- 
erly admissible  in  evidence. 

Wbtt  of  Ebbob  by  defendant  below  to  review  judgment  in  favor  of  plaintiff. 
Decided  November  18,  1903.    Reported  126  Fed.  355. 

J.  B.  Oeland,  for  plaintiff  in  error. 

James  A.  Burr,  for  defendant  in  error. 

Opinion  by  Cozb^  Oir.  J. 

The  defendant  in.  error,  who  was  the  plaintiff  below,  was  in- 
jured by  being  thrown  violently  against  an  iron  pillar  of  the 
elevated  railway  struature  on  Fulton  street,  Brooklyn,  N.  T., 
while  he  was  attempting  to  board  one  of  the  surface  ears  operated 
by  the  plaintiff  in  error,  who  was  the  defendant  below. 

At  the  trial  the  plaintiff  testified  that  when  he  stepped  upon  the 
running-board  of  the  car  it  was  standing  still,  and  when  in  the  act 
of  getting  on,  with  one  foot  on  the  running-board  and  the  other  in 
the  car,  it  was  moved  suddenly  forward  so  that  he  came  into  violent 
contact  with  the  pillar  and  received  the  injuries  of  which  he  com- 
plains. The  defendant  disputed  this  theory  of  the  accident  and 
its  witnesses  testified  that  the  plaintiff  attempted  to  board  the  car 
while  it  was  in  motion.  The  trial  judge  instructed  the  jury  that 
if  the  defendant's  version  of  the  accident  were  correct  the  plain- 
tiff was  guilty  of  contributory  negligence  and  could  not  recover. 

So  far  as  the  defendant's  negligence  is  concerned  the  only  ques- 


tion  at  the  trial  was  whether  the  car  was  moving  or  standing  still 
at  the  time  the  plaintiff  attempted  to  board  it.  The  only  qaestion 
debated  upon  this  appeal  is  whether  or  not  the  court  erred  in  per- 
mitting testimony  to  show  that  at  and  prior  to  the  day  of  the  acci- 
dent the  defendant  had  adopted  a  rule  requiring  all  cars  to  stop 
at  this  point  and  that  they  did  in  fact  so  stop.  It  seem3  to  us 
that  there  was  no  error  in  admitting  this  testimony.  The  plain- 
tiff's right  to  recover  depended  solely  upon  his  ability  to  establish 
the  proposition  that  the  car  was  at  rest  when  he  attempted  to  board 
it.  The  fact  that  the  place  was  a  designated  stopping  point  for  all 
the  defendant's  cars,  and  that  they  all  stopped  there,  was  strongly 
corroborative  of  the  plaintiff's  testimony  that  the  car  was  not 
moving. 

Assume,  for  the  purposes  of  illustration,  that  the  accid^it  had 
occurred  on  a  steam  road;  at  Tarrytown,  for  instance,  on  the 
Hudson  Biver  railroad.  Can  there  be  a  doubt  that,  in  answer  to 
defendant's  testimony  that  the  train  ran  through  the  station  at 
Tarrytown  without  stopping,  the  plaintiff  would  be  permitted  to 
show  that  Tarrytown  was  one  of  the  scheduled  stations  for  that 
train  and  that  it  always  stopped  there  ?    We  think  not 

The  plaintiff  was  not  attempting  to  prove  negligence  in  stopping 
or  not  stopping  the  oar,  but  simply  the  existence  of  a  rule  and 
custom  which  required  that  the  car  should  stop  at  that  pointy  and 
that,  in  accordance  with  this  rule  and  custom,  aU  the  cars  of  that 
line  did  stop. 

In  this  respect  the  case  differs  from  the  authorities  cited  by 
the  defendant  in  support  of  its  contention.  For  instance,  in 
Warner  v.  N.  Y.  Cent.  R.  Co.,  44  K  Y.  465,  the  plaintiff 
had  offered  testimony  that  the  flagman,  at  the  crossing  where  the 
accident  happened,  was  intoxicated  at  the  time,  and  also  testimony 
that  he  was  seen  in  an  intoxicated  condition  on  many  previous 
occasions.  The  admission  of  testimony  relating  to  his  condition 
prior  to  the  accident  was  properly  held  to  be  error.  That  cause 
would  have  been  analogous  to  this  if  the  flagman's  presence  or 
absence  had  been  the  point  in  issue  and  testimony  had  been  ad- 
duced to  show  that  there  had  always  been  a  flagman  stationed  there 
and  that  the  rules  of  the  company  so  required. 
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As  was  said  by  the  Supreme  Court  in  the  case  of  Dunlop  v.  The 
ZJnUed  States,  165  U.  S.  486, 17  Sup.  Ct  375,  41  L.  Ed.  799. 

**  Business  could  hardly  be  carried  on  without  indulging  in  the  presumption 
t^hat  employees,  who  have  certain  duties  to  perform  and  who  are  known  gen« 
earnlly  to  perform  such  duties,  wiU  actually  perform  them  in  connection  with  a 
particular  case." 

The  only  other  assignment  of  error  argued  relates  to  a  question 
asked  of  the  physician  of  the  plaintiff  as  to  the  permanence  of 
liis  injuries,     lliis  question  was  as  follows: 

**  Q.  Can  you  state  whether  from  your  examination  in  1899,  taking  that 
ilrsty  you  think  he  will  ever  regain  full  use  of  that  arm,  so  far  as  the  motion 
of  the  arm  at  the  shoulder  joint  is  concerned?  " 

The  question  was  objected  to  as  ''  incompetent,  immaterial,  and 
improper,  in  that  the  plaintiff  has  already  stated  that  since  1899 
there  has  been  improvement  in  this  particular  joint"  The  objec- 
tion was  tantamount  to  saying  that  the  question  was  incompetent, 
immaterial,  and  improper  because  the  plaintiff  had  stated  that 
there  had  been  improvement  in  the  shoulder  joint  since  1899.  If 
the  objection  had  been  that  the  question  was  improper  in  form 
for  the  reason  that  it  did  not  confine  the  answer  within  the  limits 
of  "  reasonable  certainty "  it  would  have  fairly  presented  the 
contention  now  advanced.  This  it  did  not  do  and  was  properly 
overruled. 

The  judgment  is  affirmed^  with  costs. 
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(For  Index  to  Notes,  see  ante,  p.  zr.) 


ABUTTIHO  OWNSKS.  (See  Oontmit  of  Ahuiiing  Otoners;  AddHional  Bervi* 
tude.) 

Gio8s-Otei  Switohbs. —  Abutting  owner  cannot  compel  remoTal  of  cross* 
orer  switch  on  ground  of  annoyance  and  nuisance,  merely  because  com- 
pany has  failed  to  comply  in  detail  with  requirements  of  franchise  as  to 
eonstruetion  of  its  road.  State  ea  reh  Hotoard  v.  Hartford  8t.  Ry.  Co, 
(and  note),  48. 

DmiciATioN  or  Valitb  of  PBOPnrnr. —  Abutting  owners  are  entitled  to 
compensation  for  depreciation  of  value  of  property  by  a  use  of  streets 
for  street  railway  purposes.    Bouth  Bound  R.  Co.  v.  Burton,  867. 

KiASUBB  or  Damacss. —  Abutting  owners  are  only  entitled  to  damages  for 
the  substantial  depreciation  of  the  value  of  their  abutting  lots.  The 
measure  of  the  assessment  is  the  decline  in  the  value  of  the  property 
consequent  upon  the  use  of  the  street  by  the  railroad.  South  Bound  R» 
Co,  y.  Burton,  867. 

Where  interurban  railways  are  constructed  in  highways,  see  Tounkin  v.  If i^ 
WQukee  L.,  H.  d  Tract,  Co.,  973. 

Where  street  is  used  for  subway,  see  Sears  y.  Crocker,  444. 

Bi^^t  of  street  railway  company  to  condemn  fee  in  street^  see  BoKenectady 
Ry.  Co.  y.  Peek,  806. 

Bights  of  abutting  owners  where  occupation  of  highway  by  street  railway  is 
unauthorized,  see  Henning  v.  Hudson  Yalley  Ry.  Co.,  806. 

Bight  of  lessee  of  adjoining  premises  to  recover  damages  against  elevated 
railroad  company,  see  Child  v.  IJew  York  Elev.  R.  Co.,  806. 

Bights  of  abutting  owners  to  maintain  ejectment  against  steam  railroad 
company  unlawfully  occupying  street,  see  Bork  v.  United  N.  J.  R.  d  C. 
Co.  (and  note),  727. 

Bestraint  of  use  of  street  by  street  railway  without  consent,  see  Paige  v. 
Beheneotady  Ry.  Co.,  768. 

ADDITIONAL  SERVITUDS. 
BuoTBio  Bailwat  Not  an  AoDinoifAL  Sebvitudb. —  An  electric  street  rail- 
way, operating  within  the  limits  of  a  city  for  the  purpose  of  carrying 
passengers,  is  nothing  more  than  an  improved  method  of  using  a  street 
to  effect  its  original  design,  and  is  not  an  additional  burden  on  the  fee 
of  the  street.    Tounkin  v.  Milwaukee  L.,  H,  d  Tract.  Co.,  973. 
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(For  Index  to  Notes,  see  ante,  p.  xv.) 
ADDITIONAL    SERVITUDE  -^  {Continued) . 

Intebubban  Railways  in  Highways. —  A  street  railroad  upon  a  publie 
highway  between  cities  is  an  additional  burden  which  entitles  the  abut- 
ting owners  to  compensation.  Ttmnkin  v.  Mihoaukee  L.,  H.  d  Tract.  Co., 
973. 

Intebubban  Railways  Passing  Thbduoh  Stbbem  of  City. —  An  intemrbaa 
railway  constructed  from  one  city  through  the  streets  of  another  to  a 
terminal  point  beyond  such  city  is  an  additional  burden  upon  the  street 
in  the  city  through  which  it  runs,  and  the  abutting  owners  are  entitled 
to  compensation.  The  abutting  owners  are  entitled  to  relief  by  injwnfiioa 
restraining  the  operation  of  a  street  railway  in  such  a  street.  Taunkim 
v.  Milwaukee  L,,  H,  d  Tract.  Co.,  073. 

Street  railway  does  not  constitute  an  additional  burden  upon  the  atrest^ 
see  Andereon  v.  Columhue,  817. 

Where  street  is  used  for  subway,  see  ^faors  v.  Crooker,  444. 

ADVERTISING  IN  STREET  CARS. 
Who  liable  for  payment  of  privilege  tax,  see  KnowviUe  Tract,  Co,  t.  Ifo- 

Millan,  879. 

AMUSEMENT  PARK. 
Duty  of  Stbeet  Railway  Company  to  Pbotbct  Pebsons  nr  Amubbmbrt 
Pabk  Maintained  by  it. —  The  plaintiff,  a  colored  person,  was  trans- 
ported over  the  street  railway  of  the  defendant  company  to  an  amuse- 
ment park  maintained  and  supported  by  it.  Such  park  had  been  fre- 
quently visited  by  a  large  number  of  lawless  persons  who  were  hostile 
to  colored  people.  The  defendant  had  knowledge  of  this,  but  did  not 
inform  the  plaintiff  of  such  fact.  While  in  such  park  the  plaintiff  was 
assaulted  and  severely  injured  by  such  lawless  persons.  The  defendant's 
employees  did  nothing  to  protect  the  plaintiff.  A  judgment  in  favor  of 
the  plaintiff  was  sustained.    Indianapolis  8t,  Ry,  Co,  v.  Daweon,  245. 

ANIMALS.  (See  FHght  of  Borse,) 
Collision  ;  Liability  fob  In jxtby. —  It  is  the  duty  of  a  motorman  operating 
an  electric  car  to  keep  a  lookout  for  live  stock,  and  not  to  run  his  car 
at  such  a  rate  of  speed  that  he  could  not  stop  it  within  the  distance 
required  to  prevent  collision;  but  if  an  animal  come  suddenly  on  tiis 
track  BO  close  to  the  car  that  the  motorman  cannot  stop  in  time  to  prevent 
running  over  it,  he  is  not  guilty  of  negligence.  Annieton  Elee,  d  G.  Co, 
V.  Eewiit  (and  note),  14. 

APPEALS. 
QxTESTioNS  FOB  Rkvuw. —  Questions  not  presented  to  the  trial  court  by  the 
motion  for  a  new  trial,  and  which  are  not  mentioned  in  the  petition  in 
error,  cannot  be  considered  on  appeal.     lA/nooln  Traction  Co,  v.  ifoore 
(and  note),  642. 
APPLIANCES.    ( See  Employees  ;  Fenders  ;  Passenger, ) 
Allied  defective  device  for  shutting  and  opening  door  of  car,  see  Williams 
V.  Citizens'  Elec,  8t,  Ry,  Co,,  433. 
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(For  Index  to  Notes,  see  cmte,  p.  xv.) 
ASSSST. 

Illegal  Abbest  bt  Stbebt  Gab  Goitduciob. —  A  street  railway  company  is 
not  liable  for  the  arrest  and  imprisonment  of  a  person  by  a  conductor 
aetin£[  as  a  special  police  officer  under  authority  of  statute,  unless  he 
was  directed  to  make  the  arrest  by  the  company,  or  was  engaged  in  its 
business,  and  acting  within  the  scope  of  his  authority.  Cordner  v.  Boaton 
d  Maine  B.  Co.,  684. 

ASSEST  OF  PASSENGER. 

liability  for  unlawful  arrest  of  passenger,  see  Farrell  v.  8i.  Louia  Trana. 
Co.  (and  note),  592. 

ASSAULT  UPON  PASSENGER. 

Jn8TiFiCA.TiON  OF  ASSAULT. —  Abusive  language  or  opprobrious  epithets 
used  by  a  passenger  do  not  justify  the  commission  of  an  assault  upon  him 
by  a  conductor.  In  ejecting  a  passenger  the  conductor  has  no  right  to 
strike  him  unless  in  self-defense,  and  it  is  for  the  jury  to  determine 
from  all  the  facts  if  the  assault  was  proper  in  an  effort  to  eject.  Bir» 
mingham  By.,  L.  d  P.  Co.  ▼.  Mullen  (and  note),  5. 

Aggrayating  conduct  of  passenger  may  be  considered  in  determining  com- 
pensatory damages,  see  Freedman  v.  Metropolitan  8t.  By.  Co.,  802. 

Of  passenger  by  conductor,  see  Sonnem  v.  St.  Louis  Transit  Co.,  632. 

ATTORNEY'S  LIEN. 

Enfobcement  of  Suit. —  While  attomeys-at-law  have  the  same  right  and 
power  over  suits  brought  in  behalf  of  their  clients  to  enforce  their  lien 
for  fees  as  their  clients  have,  and  such  suits  may  be  prosecuted  for  the 
benefit  of  the  attorney  having  a  lien  notwithstanding  a  settlement  between 
the  parties  to  the  suit,  made  without  the  knowledge  or  consent  of  the  at- 
torney, still  there  can  be  no  recovery  in  behalf  of  the  attorney,  unless  the 
evidence  is  of  such  a  character  as  would  have  authorised  a  recovery  by 
the  client  if  the  suit  were  still  proceeding  for  his  benefit.  Atlanta  By* 
d  P.  Co.  V.  Owens,  78. 

BICYCLIST. 

CoNTBiBUTOBT  NEGLIGENCE. —  Bicyclists  killed  by  street  car  while  competing 
in  a  race  in  public  streets  held  guilty  of  contributory  negligence.  Ear' 
rington  v.  Los  Angeles  By.  Co.  (and  note),  22. 

Last  Cleab  Chance. —  Rule  applied  and  company  held  liable  on  ground 
that  motorman  could  have  stopped  car  in  time  to  avoid  accident.  Har- 
rington V.  Los  Angeles  By.  Co.  (and  note),  22. 

Knowledge  of  Dangerous  Situation. —  The  failure  to  stop  the  car  was 
negligence,  under  the  rule -that  one  having  knowledge  of  the  dangerous 
situation  of  another,  and  having  a  clear  opportunity  by  the  exercise  of 
proper  care  to  avoid  injuring  him,  must  do  so,  notwithstanding  the  latter 
placed  himself  in  such  situation  of  danger  by  his  own  negligence.  Ear* 
rington  v.  Los  Angeles  By.  Co.  (and  note),  22. 


(For  Index  to  Notes,  lee  ante,  p.  xr.) 
BICYCLIST—  {Continued). 

Riding  along  track  without  looking  behind,  see  BiUdwin  y.  Heraty,  503. 
Injured  by  electric  Bhofek  received  by  contact  with  stay  wire  from  tnHUj 

pole,  see  Waltere  v.  Syracuse  Bap,  Tranait  Co,  (and  note),  758. 
Attempting  to  cross  track  immediately  in  front  of  street  car,  see  Sohroeder 
y.  Metropolitan  8t.  By.  Co.,  785. 

BRAKES.     ( See  Passenger. ) 

Municipal  ordinance  requiring  air  or  electric  brakes,  see  People  r.  Detroit 
United  By.  Co.  (and  note),  480. 

CAR  WIKDOWS. 

Bbkakino  Gab  Windows. —  The  willful  breaking  of  the  window  of  a  street 
car  in  use  upon  a  street  railway  is  not  a  violation  of  any  of  the  provisions 
of  section  2008,  Kans.  Gen.  Stat.  1001.    State  v.  Cain,  201. 

CHILDREN.     (See  Collisions  Generally;  Imputed  Negligence;  Passenger.) 

Degbeb  of  Gabb  to  Avoid  Iitjitbt  to  Ghildbbn. —  The  vigilance  and  ac- 
tivity obligatory  upon  a  street  railway  company's  servants  to  avoid 
injury  to  children  are  the  same  in  degree  as  rest  on  them  generally  to 
avoid  harm  to  persons  in  city  streets;  that  is,  ordinary  vigilance  and 
activity,  not  extraordinary.  While  less  care  for  their  own  safety  is 
exacted  of  yoimg  children  than  of  individuals  of  full  capacity,  the  general 
rule  for  measuring  the  care  to  be  observed  by  others  in  such  instances 
is  not  raised  in  favor  of  children.  If  a  motorman  knows  a  street  crossing 
will  be  thronged  with  school  children  at  a  certain  hour  of  the  day,  that 
fact  should  warn  him  of  the  danger  of  an  accident,  if  he  moves  over  the 
crossing  at  that  hour  without  having  his  car  under  control;  and  if  a 
child  is  injured  by  his  running  over  the  crossing  at  a  high  speed  at  the 
given  hour^  a  question  of  fact  arises  as  to  whether  he  was  n^ligent 
Kube  y.  St.  Louis  Transit  Co.  (and  note),  507. 

DuTT  TO  Avoid  Injubt. —  It  was  the  duty  of  the  motorman  as  his  car  ap- 
proached the  crossing  to  observe  children  near  the  track  in  such  an  atti- 
tude as  to  suggest  a  probability  of  their  placing  themselves  in  the  way 
of  the  car,  and  to  use  all  reasonable  care  to  avoid  injuring  them  in  the 
event  of  that  probability  changing  to  a  certainty.  Forrestal  v.  Miliomukee 
Eleo.  By.  d  L.  Co.,  068. 

Oboinabt  Gabe  in  Avoiding  Gollision. —  Although  a  child  may  be  deemed 
a  trespasser  on  a  street  railway  track,  it  is  nevertheless  the  duty  of  the 
motorman  to  exercise  ordinary  care  to  prevent  injuring  him  after  his 
presence  on  the  track  is,  or  should  have  been,  discovered.  It  is  for  the 
jury  to  determine  in  view  of  all  the  evidence  as  to  whether  such  ordinaiy 
care  was  exercised.    Carney  v.  Concord  St.  By.  Co.  (and  note),  668. 

Death  of  Ghild  Gaused  bt  Golusion;  Nbgligencb  in  Failing  to  Stop 
Cab. —  The  plaintiff's  child,  four  years  of  age,  was  killed  while  attempt- 
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ing  to  cross  the  tracks  of  the  defendant  by  bei 
cars.  The  negligence  charged  was  the  failure  of 
to  stop  the  car  after  he  noticed  the  perilous  pof 
was  placed.  The  evidence  was  considered  and  h 
the  submission  of  the  question  to  the  jury.  Me 
Ry.  Co.,  536. 

PKBIL0U8  Position  of  Chuo  on  Traok. —  An  ini 
the  effect  that  the  law  did  not  require  the  em] 
to  stop  the  car  until  they  saw,  or  might  have 
reasonable  care,  that  the  child  was  in  a  positioi 
to  be  placed  in  such  a  position,  and  that  if  the 
soon  as  the  child  was  in  such  position  or  was  ab 
the  employees  used  reasonable  care  to  prevent  tl 
but  were  unable  to  do  so,  then  the  plaintiffs  < 
tained.  The  principle  was  applied  that  the  serv 
company  are  required  to  stop  a  car  when  they 
exercise  of  reasonable  care,  that  a  child  is  in  a  { 
on  the  track,  or  is  about  to  be  placed  in  such 
politan  8t.  Ry,  Co.,  536. 

Injxjbt  to  Ghiij>ben  Walking  on  Track;  Con 
Duty  of  Motobman  to  Stop. —  Where  a  motonr 
dren  upon  the  track  for  a  distance  of  more  th 
exercise  of  ordinary  care  could  have  avoided  the 
tiff's  child,  it  was  held  that  notwithstanding  th( 
and  the  right  of  the  motorman  to  presume  in  t 

.  would  look  for  the  car  and  get  out  of  the  way,  - 
man  to  use  ordinary  care  to  prevent  the  injury 
the  company  is  liable.    Jett  v.  Central  Eleo,  Ry, 

CoixisioN  with  Child  on  Track;  Contbibutobt 
child  of  less  than  two  years  of  age  was  struck  I 
cars  and  killed^  it  was  held  that  the  child  bein 
capable  of  exercising  care  for  its  safety,  and  the 
not  being  imputable  to  him,  there  is  no  questic 
gence  in  the  case.    Carney  v.  Concord  8t,  Ry.  Co. 

AuLOWED  TO  Plat  on  Street. —  The  question  as  to 
child,  injured  by  a  collision  with  one  of  the  de 
due  care  in  letting  such  child  play  in  an  inclose<i 
child  was  under  the  charge  of  her  older  sister 
and  went  upon  the  street  where  the  accident  o* 
Mellen  v.  Old  Colony  8t.  Ry.  Co.,  427. 

Negligence  of  child  in  going  upon  track  in  front 
see  McDonald  v.  Metropolitan  8t.  Ry.  Co.,  788. 

Injury  to  Child  Falling  while  Crossing  Track. 
the  tracks  of  the  defendant  was  held  not  necessa 
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of  the  accident.    If  the  defendant  wa«  negligent  in  not  using  due  care  to 

avoid  the  accident,  it  will  be  liable  for  the  resulting  injury  if  the  injured 

party  himself  was  not  guilty  of  negligence  contributing  to  the  aceident. 

Kube  V.  8t,  LouU  Transit  Co.,  697. 
Fall  of  child  while  attempting  to  cross  track;  effort  of  motorman  to  avoid 

collision,  see  Soiurha  v.  Metropolitan  8t.  Ry.  Co.,  789. 
Injured  by  collision  with  car  not  provided  with  fender,  see  Fritech  T.  Hem 

York  d  Queens  County  Ry.  Co.,  789. 
Ck>lli8ion  with  freight  car  on  street  railway;  degree  of  care,  see  Daly  v. 

Milwaukee  Elect.  Ry.  d  L.  Co.,  459. 

EXTBIOATING    CHILD    FBOIC    BENEATH    CaR    AFTEB    COLLISION. —  It    is    proper 

to  submit  to  the  jury  the  question  as  to  whether  a  conductor  exercised 
ordinary  care  and  did  that  which  a  person  of  average  prudenee  would 
have  done  under  like  circumstances  in  a  like  emergency,  in  adopting 
means  to  extricate  a  child  from  underneath  a  car  after  a  collision.  (Jar- 
ney  v.  Concord  8t.  Ry.  Co.  (and  note) ,  668. 

Injttbt  to  Child  RmiNG  on  Street  Cab  Step;  Duty  as  to  Trespasses. — 
The  plaintiff,  a  child  between  the  ages  of  six  and  seven  years,  was  riding 
upon  the  step  of  the  rear  platform  of  one  of  the  defendant's  cars  outside 
of  a  rail  erected  on  one  side  of  the  platform  to  prevent  ingress  and  egress 
to  and  from  the  car  upon  that  side.  He  was  thrown  off  by  the  jolting 
of  the  car  and  injured.  It  was  held  that,  notwithstanding  the  fact  that 
the  child  was  of  such  an  age  as  not  to  be  guUty  of  contributory  n^ 
ligence,  he  was  a  trespasser  to  whom  those  in  charge  of  the  car  did  not 
owe  the  duty  of  discovering  his  peril.  Monehan  v.  South  Cov.  d  Cm. 
St.  Ry.  Co.  (and  note),  312. 

Evidbnge  as  to  Custom  of  Children  to  Ride  on  Steps  of  Car. —  It  is 
proper  to  exclude  testimony  that  in  a  thickly  settled  porti<m  of  the  city 
many  children  congregated  thereabouts  and  had  theretofore  often  tres- 
passed upon  the  defendant's  cars  with  the  knowledge  of  the  employees 
in  charge  thereof.  Monehan  v.  South  Cov.  d  Cin.  St.  Ry.  Co.  (and  note), 
312. 

Biding  on  Car  without  Permission  ;  Wanton  Injury. —  A  street  railway 
company  is  liable  for  injury  to  a  child,  six  and  one-half  years  old,  who 
was  riding  on  the  lower  step  of  the  front  platform  of  a  car,  caused  by 
wanton  n^ligence  of  motorman.  Aiken  v.  Holyoke  St.  Ry.  Co.  (and  note), 
416. 

Aa  Passenger  Permitted  to  Ride  on  Platform;  Contribxttoby  Kbgu- 
GENGE. —  A  child  of  seven  years  of  age  permitted  to  stand  upon  the  edge 
of  a  platform,  preparatory  to  alighting,  cannot  be  held  responsible  for  his 
negligence.  The  question,  under  the  evidence,  of  his  contributory  n^gll* 
gence  is  for  the  jury.    Parker  y.  Washington  Elec.  St.  Ry.  Co.,  867. 
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COLLISIONS  6ENBSALLY.     (See  Children;  Pedestrian 

I>UTIES  OF  STBEET  RAILWAT  COMPANY  AS  TO  PERSONS 

street  railway  company  knows  or  has  reason  to  bel: 
likely  to  be  on  their  tracks  at  a  particular  point,  su 
duties  to  such  persons:  1.  To  keep  a  lookout  in  ap 
2.  To  avoid  injury  when  it  sees  such  persons  in  peril 
the  exercise  of  ordinary  care.  A  failure  in  the  ] 
duties  imposes  a  liability  upon  the  company  for  tl 
Richmond  Pass,  d  P.  Co,  v.  Gordon,  936. 
With  railroad  train  at  crossing  of  steam  railroad  an 
Philip  V.  Heraty,  481. 

COKCURHENT  NEGLIGENCE.  (See  Children;  Paaa^ 
Vehiclee,  Collision,) 
Impossibility  to  Separate  Parties'  Conduct. —  Wher 
trian  injured  in  collision  and  the  negligence  of  com; 
tially  concurrent  that  it  is  impossible  to  separate  th( 
that  of  the  other,  the  negligence  of  the  pedestriai 
Richmond  Traction  Co.  v,  Martin's  Adm'w  (and  not< 
Proximate  Cause. —  If  the  proximate  cause  of  the  in 
rent  negligence  of  the  plaintiff  and  defendant,  the  co 
of  the  plaintiff  precludes  his  recovery.  Richmond  P 
don,  936. 

CONDUCTOS.     (See  Assault  upon  Passenger;  Employee 

Injured  while  standing  on  rimning-board  by  pole  of  i^ 

car;  liability  of  employer  of  driver  of  wagon,  see  i 

V.  Benediw  (and  note),  120. 

Injured  by  being  struck  by  following  car,  while  attempt 

see  BimmwiS  v.  Southern  Traction  Co,,  861. 

COKSENTS  OF  ABUTTING  OWNERS.  (See  Abutting 
Withdrawal  of  Consents. —  The  provisions  of  a  statu 
of  abutting  owners  for  the  construction  of  a  street 
refers  only  to  a  particular  application  for  permisc 
railroad,  and  if  an  application  to  a  municipal  body  h 
it  was  denied,  the  consents,  if  withdrawn  before 
enforceable.  Paterson  d  8.  L,  Traction  Co,  v.  Wosth 
Effect;  Withdrawal;  Abandonment  op  Road. —  Con 
drawn  .after  road  is  constructed.  The  abandonmem 
affect  the  rights  acquired  under  the  consents.  Sw 
vive  the  reorganization  of  the  company  and  pass  to 
v.    Schenectady  Ry,  Co,,  768. 
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CONSTITIJTIONALITT. 

As  to  taxation  of  street  railways,  see  San  Frand^eo  d  8.  M.  Elec  By.  Co. 
y.  Scott  (and  note),  36. 

CONTSIBinrORT    NEGLIGENCE.      (See   BioyeUtia;    CMldrm;   Fright   of 
Horae;  Paaaenger;  Pedeatriana;  Vehiclea,  Colliaian.) 

CONTROL  OF  CAR.     (See  Motortnan;  Speed;  Street  Interaectuma,) 

Duty  as  to  control  of  car  at  street  intersection,  see  Searlea  v.  BUeabetk^ 
P,  d  C.  J.  Ry.  Co.  (and  note),  706;  Mauer  v.  Brooklffn  Hta.  R,  Co.^  787. 

CROSSING  RAILROAD  BT  STREET  RAILROAD. 

CoNSTBUcnoN  OF  Cbossuto;  Dbcbsb  OF  Bmilboad  Commibsioncbs. —  Under 
Maine  statutes  the  whole  question  of  how  railroad  crossings  shall  be  eon- 
structed  and  maintained  is  left,  in  the  first  instance,  to  the  sound  judg- 
ment and  discretion  of  the  railroad  commissioners  for  determination; 
and  their  decision,  when  made,  is  final,  unless  an  appeal  is  taken.  Boaton 
d  M,  R.  Co.  y.  £raoo  Valley  Elee.  R.  Co.,  376. 

Modification  of  Dkcbbe. —  They  have  no  authority  to  modify  or  change 
such  a  decree  once  made,  except  upon  a  new  application,  notice,  and 
hearing;  nor  can  they,  before  appeal,  make  a  temporary  decree  which 
does  not  purport  to  represent  their  sound  judgment  and  discretion  in  the 
premises.  Such  temporary  decree  is  void.  Boaton  d  M.  R.  Co.  v.  Saco 
Valley  Elec.  R.  Co.,  376. 

JuBiSDionoN  OF  CouBT  OF  Changebt. —  Courts  of  chancery  have  jurisdic- 
tion to  determine  how  confiicting  easements  of  way  across  the  same  place 
shall  be  occupied  and  used  by  two  or  more  holders  of  such  easements. 
Such  jurisdiction  is  one  of  the  inherent  equitable  powers  of  such  court 
and  is  exclusive.  It  is  unaffected  by  any  l^slative  franchise  granted  to 
a  corporation,  or  by  a  legislative  charter  empowering  a  municipality  to 
regulate  the  streets  and  railroad  crossings  within  its  bounds.  Weat 
Jeraey  d  S.  R.  Co.  v.  Atla/ntio  City  d  S.  T.  Co.,  717. 

Cost  of  Constbuction. —  Where  a  newly  organised  company  is  authorind 
to  lay  its  railroad  tracks  at  grade  across  the  existing  tracks  of  another 
railroad,  and  the  construction  proposed  involves  only  such  a  eroMing, 
the  new  company  should  pay  the  expenses  incident  to  the  safe  oonstruction 
of  its  tracks  across  those  of  the  former  company.  Weat  Jeraey  d  8.  R.  Co. 
V.  Atlantic  City  d  S.  T.  Co.,  717. 

Construction  of  statute  requiring  railroads  to  cross  otherwise  than  at  grade, 
see  Baltimore  d  O.  Ry.  Co.  v.  Butler  Paaa.  Ry.  Co.,  847. 

Statute  requiring  street  car  to  come  to  a  full  Rtop  before  crossing  stesn 
railroad,  see  Kopp  v.  Baltimore  d  0.  8.  W.  Ry.  Co.,  818. 

DANGEROUS  CROSSING.     (See  Employeea;  Motorman;  Pedeatrian;  Vehi- 
clea, Colliaion.) 
Extra  precautions  required,  see  Eiohom  v.  New  Orleana  d  C.  R.  L.  d  P.  Co. 
(and  note),  351. 
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DSfiAILMEHT.     (See  Pastengera;  PreaumptUm  of  Neg 
CaQfling  injury  to  passenger,  see  Smith  v.  Miltoauh 
(and  note),  962. 

DISSCTOSS. 

Cbimiital  Liabiutt  fob  Injubdcs  to  Pabsenoebs.' 
of  street  railway  companies  are  not  criminally  lial 
sengers  imless  they  have  been  guilty  of  gross  n^ 
performance  of,  or  in  the  failure  to  perform,  some 
rendered  necessary  in  the  performance  of  their  dul 
to  be  such  gross  negligence  to  omit  to  provide  a 
steam  railroad  crossing.    State  v.  Young,  688. 

Pebiottino  Cbowded  Fbont  Plattobm. —  It  is  not 
for  directors  to  permit  front  platforms  of  street  o 
children  and  other  passengers.    State  v.  Young,  688 

CONSIDBEATION    OF    EnTIBB    StSTBM    OF    OpEBATION 

Where  the  entire  qrstem  of  construction  and  operat 
was  sufficiently  safe  to  justify  directors  and  offi* 
additional  precautions  were  unnecessary  they  cai 
such  gross  negligence.    State  v.  Young,  688. 

Faiutbe  of  Emplotees  to  Obsebve  Rules. —  If  it  ap 
would  not  have  occurred  if  the  rules  and  regulatio 
company's  directors  and  officers  had  been  observer 
charge  of  the  car,  such  directors  and  officers  can; 
liable  for  the  failure  of  such  employees  to  perform 
Young,  688. 

CBncnrAL  Liabiutt. —  When  directors  and  officers  < 
pany  are  criminally  liable  for  death  of  passenger,  si 

BJSCTION  OF  PASSENGER.     (See  Aeeault  upon  Paa 

eenger;  Paeaenger.) 
Evidence. —  Statements  of  persons  witnessing  affaii 

pany  not  admissible.    Foater  v.  Atlanta  Rapid  Tro 
Liability  for  unnecessary  force,  see  Birmingham  Ry., 

(and  note),  5. 
For  failure  to  pay  fare ;  force  to  be  used  by  conducts 

Louia  Tranait  Co,,  632. 
For  failure  to  produce  transfer,  see  Crowley  v.  Fi 

Co.,  453. 

BJECTMENT.     (See  Abutting  Otonera.) 
Abutting  owners   may   maintain  ejectment  against 
pany  unlawfully  occupying  street,  see  Bork  v.  Uni 
(and  note),  727. 
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ELECTSICITT. 
Death  Caused  bt  Defective  Insulation. —  Street  railway  company  heW 
liable  for  death  of  employee  of  telephone  company  caused  by  shock  frooi 
defectively  insulated  hanger  by  which  trolley  wire  and  the  span  wire 
were  connected.    Whit  worth  v.  Shreveport  Belt  Ry.  Co,  (and  note),  362. 
Bicyclist  injured  by  electric  shock  received  by  contact  with  stay  wire  frois 
trolley  pole,  see  Walters  v.  Syracuse  Bap,  Transit  Co.  (and  note),  758w 

XLEVATED  RAILROAD. 

Right  of  lessee  of  adjoining  premises  to  recover  damages,  see  Child  v.  JTeip 
York  Elev.  R,  Co.,  806. 

EMINENT  DOMAIN.     (See  Abutting  Otoners.) 

Right  to  Exercise  Powek. —  The  right  of  a  traction  company  to  exercise 
the  power  of  eminent  domain  is  a  question  to  be  determined  in  the  ood- 
demnation  proceedings;  a  jMirty  aggrieved  by  an  erroneous  ruling  as  to 
such  right  is  not  entitled  to  an  injunction,  but  his  remedy  is  by  appeal. 
Boyd  v.  Logansport,  R.  d  JV.  T.  Co,,  (and  note),  193. 

Right  of  street  railway  to  condemn  fee  of  abutting  owners  in  street,  see 
Schenectady  Ry,  Co,  v.  Peck,  806. 

Assessment  of  Damages. —  Where  an  electric  railway  company  se^s  to 
acquire  by  condemnation  a  right  of  way  across  farm  lands,  the  owner  is 
entitled  to  an  assessment  of  such  damages  as  are  occasioned  to  the  entire 
farm  by  the  taking  of  the  right  of  way.  The  fact  that  the  company  in 
describing  the  lands  over  which  it  desires  to  construct  its  road  includes 
only  a  portion  of  the  farm  does  not  affect  this  right.  Nor  does  the  ImjA 
that  a  steam  railroad  is  built  from  east  to  west  across  the  fam^  where 
the  land  on  both  sides  of  such  railroad  is  used  for  farm  purposes,  affect 
the  owner's  right  to  have  the  entire  tract  treated  as  one  farm.  Oooi;  v. 
Boone  Sub,  Elect,  Ry,  Co.,  258. 

Measure  of  Damages. —  Where  land  is  acquired  by  a  street  railroad  com- 
pany by  condemnation,  the  owner  is  entitled  to  recover  the  market  value 
of  the  premises  actually  taken,  and  also  any  damages  resulting  to  the 
residue,  including  those  which  will  be  sustained  by  reason  of  the  use 
to  which  the  portion  taken  is  to  be  put.  South  Buffalo  Ry.  Co.  v.  JTinfe- 
over,  733. 

EMPLOYEES.  (See  Conductor;  Motorman.) 
Workman  on  Track  Fellow  Servant  of  Motorman. —  A  labors  engaged 
in  the  construction  of  street  railway  tracks,  whUe  seated  in  a  work  car 
of  the  defendant  preparatory  to  being  carried  to  his  home,  was  injured 
by  one  of  the  defendant's  passenger  cars  colliding  with  such  work  ear. 
It  was  held  that  such  laborer  was  a  fellow  servant  of  the  motorman  and 
other  employees  having  charge  of  the  passenger  car  which  collided  with 
the  work  car  in  which  he  was  seated.  Indianapolis  d  G.  B,  T.  Co.  y. 
Foreman  (and  note),  206. 
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OOITDUCTOB  OF  ONE   CaB  AS   FlLLOW   SSBVANT  OF  A  < 

Cab. —  Where  a  conductor  on  one  car  and  a  gripm 
the  same  general  service,  and  the  same  general  lii 
the  duties  of  such  employees  were  such  as  to  bri 
association,  with  power  and  opportunity  to  influenc 
and  caution,  they  are  as  a  matter  of  law  fellow  8< 
Hy.  Co,  y.  Leach  (and  note),  156. 

KxuLTioN  OF  Fellow  Sebvants;  When  Question  ic 
court  is  to  determine  as  a  matter  of  law  the  facts 
relation  of  fellow  servants;  but  the  question  as 
exist  is  a  question  of  fact  for  the  jury.    Chicago 
(and  note),  156. 

Injury  to  car  repairer  by  start  of  trolley  car  which 
Qu4nn  v.  Brooklyn  His.  R.  Co.,  803. 

A  conductor  assumes  the  risk  from  the  known  incomp 
see   White  v.  Letoiaton  d  Y.  F.  Ry.  Co.,  805. 

Street  railway  not  within  provisions  of  Missouri  Fe 
Bee  Johnson  v.  Metropolitan  Street  Ry.  Co,,  633. 

Conductor  of  one  street  car  and  motorman  of  anoth< 
see  Stocks  v.  St,  Louie  Transit  Co,,  633. 

£mpix>tebs'  Liabilitt  Act. —  As  to  liability  under 
gence  of  switchman  on  street  railway,  see  Indiana^ 
Foreman  (and  note),  206. 

Pleadings. —  Allegations  of  incompetency  of  motorm 
tion  of  car,  and  knowledge  of  defects,  see  Indianaj 
Foreman  (and  note),  206. 

Injubt  to  Conductob  Caused  by  Contact  with  P< 
SUMPTION  OF  Risk. —  A  conductor  while  collecting 
running-board  of  an  open  car  and  was  struck  by  a  ; 
by  the  defendant  near  the  track.  In  the  absenci 
that  the  conductor  had  actual  knowledge  of  the  1< 
that  its  proximity  was  so  patent  as  to  exclude  hii 
be  held  to  have  assumed  the  danger,  or  to  have 
discovering  it.    Hoffmeir  v.  Kansas  City  d  L,  R.  i 

Obstacles  at  Side  of  Tback. —  Company  not  liable  i 
caused  by  contact  with  pole  at  side  of  track,  whei 
of  its  proximity  and  should  have  known  of  the  d 
OrletMS  d  C.  R,  Co.  (and  note),  335. 
Contact  with  Tbolley  Suppobtino  Pole. —  Company 
to  conductor  by  contact  with  pole  at  side  of  track, 
gently  located  too  close  to  track.  Witliee  v.  Some 
Tbollet  Pole  Neab  Tback. —  If  conductor  had  knowl< 
of  trolley  supporting  pole  he  cannot  recover  for  injui 
therewith.    Houston  Elect,  Co,  v.  Robinson,  893. 
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Conductor  assumes  risk  and  cannot  recover  for  injuries  received  bj  eoUiaioa 

of  cars  while  attempting  to  replace  trolley,  see  Simmong  v.  Southern  Tree 

Co.,  861. 
Motorman  assumes  risk  of  injury  by  collision  with  another  car,  see  ^elsoa 

V.  Oil  City  8t.  Ry.  Co.,  860. 
Assumption  of  risk  by  employee  engaged  in  oiling  cable  wheels,  see  iZ^aa 

V.  Third  Ave.  R.  Co.,  804. 
Injury  to  employee  by  falling  in  a  pit  in  car  shed,  see  MuUen  v.  MetropolUam 

St.  Ry.  Co.,  802. 
Of  telephone  company,  injured  by  electric  shock  from  defective  electric  tiol- 

ley  wire,  see  Whittvorth  v.  Shreveport  Belt  Ry,  Co.  (and  note)»  362. 
Liability  of  owner  of  ice  wagon  for  injuries  to  a  conductor  caused  by  nc^^li- 

gence  of  his  driver,  see  Knioherhocker  Ice  Co.  v.  Benediw  (and  note),  120. 
Degree  of  care  to  avoid  injuries  to  children  on  or  near  tracks,  see  Kube  v. 

St.  Louie  Traneit  Co.,  597. 
Exercise  of  best  judgment  in  extricating  child  from  beneath  car  after  col- 
lision, see  Carney  v.  Concord  St.  Ry.  Co.  (and  note),  668. 
Extra  precautions  at  dangerous  crossing,  see  Eichom  v.  New  Orleane  ^  C. 

R.  L.  d  P.  Co.  (and  note),  351. 
Duty  to  ascertain  if  way  is  clear  before  crossing  steam  railrocid,  see  Kopf 

V.  Baitimore  d  0.  S.  W.  Ry.  Co.,  818. 
Liability  of  company  for  illegal  arrest  by  conductor,  see  Cordner  v.  BoeUm 

d  Maine  R.  Co.,  684. 

EMPLOYER'S  LIABILITY. 

Under  Indiana  statute,  see  Indianapolie  d  G.  R.  T.  Co.  v.  Foremmm  (and 
note),  206. 

EVIDENCE. 
EviDENCB  AB  TO  Ikjubt  TO  HoBSE. —  It  is  competent  to  show  the  value  ol  the 
horse  before  a  collision  and  that  soon  after,  the  estimates  taking  into 
account  the  change  in  the  disposition  of  the  horse.  Evidence  that  bef6re 
the  collision  the  horse  was  docile  and  after  the  collision  wild  and  vieioiis 
is  admissible.    Montgomery  St.  Ry.  v.  Haetinge  (and  note),  1. 

ASSAXTLT  AND  BaTTBBT  BT  CONDUOTOB;  EvmBNCB  A8  TO  LAlfOUAGB  OF  C09- 

DUOTOB. —  In  an  action  brought  to  recover  for  an  assault  and  battery 
committed  by  a  conductor  upon  a  passenger,  evidence  as  to  profane  Ian- 
guage  used  by  the  conductor  to  one  of  the  plaintiff's  companions  was  hdd 
admissible  as  part  of  the  res  geetm.  Birmingham  Ry.,  L.  d  P.  Co.  v. 
MuUen  (and  note),  5. 
EviDBNCB  AS  TO  AoB  AND  Relativk  Sizbs  OF  Pabties. —  It  is  competent  for 
the  plaintiff  to  prove  in  such  an  action  the  age,  height,  and  weight  of  the 
plaintiff,  since  the  jury  might  well  consider  the  relative  age  and  the 
relative  sizes  of  the  parties  in  oonneetion  with  the  evidence  tending  to 
show  that  the  conductor  assaulted  the  plaintiff.  Birmingham  By^  L.dP» 
Co.  V.  MuUen  (and  note),  5. 
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SviDENCE  AS  TO  CONDUCT  OF  PLAimiFF. —  It  being  charged  by  the  defendant 
that  the  plaintiff  used  profane  language  to  the  conductor,  it  is  competent 
for  a  witness  to  answer  a  question  as  to  whether  if  the  plaintiff  made 
the  remark  he,  the  witness,  could  have  heard  it,  or  was  close  enough  to 
have  heard  it.    Birmingham  Ry,,  L,  d  P.  Co.  v.  Mullen  (and  note),  6. 

STiLTEMENTS  BY  PEBSONB  MaoE  TO  EMPLOYEE  OF  CJOMPANY  NOT  AoMISSIBLB, 

—  In  an  action  to  recover  damages  for  an  alleged  unwarranted  ejection 
from  a  street  car  statements  made  by  persons  who  saw  the  affair  to  the 
defendant's  agent  employed  to  investigate  accidents  were  held  inadmissi- 
ble.   Foster  v.  A  tlanta  Rapid  Transit  Co,,  75. 
:£xPERT  Testimony  as  to  Whetheb  Plaintiff  was  Feignino. —  Where 
experts  called  by  the  plaintiff  were  questioned  upon  cross-examination 
for  the  purpose  of  establishing  the  theory  that  the  plaintiff  was  feigning 
to  a  large  extent  the  injury  complained  of,  it  is  competent  upon  redirect 
examination  for  the  plaintiff  to  ask  such  witnesses  as  experts  whether 
from  their  knowledge  of  the  case  and  from  tests  and  observations  made 
by  them  while  examining  the  plaintiff,  it  was  their  opinion  that  the 
plaintiff  was  feigning  such  injuries.     Chicago  Union  Trao.  Co.  v.  For- 
tier,  84. 
Examination  of  Physician  as  Expebt  fob  Stbeet  Railway  Company. — 
Where  a  physician  who  is  regularly  employed  at  a  stated  sum  per  diem 
by  a  street  railway  company,  is  called  as  an  expert  to  testify  as  to  the 
injuries  sustained  in  consequence  of  the  alleged  negligence  of  the  company, 
it  is  competent  to  show  that  such  expert  has  received  from  the  company 
a  greater  compensation  than  the  fees  allowed  by  the  statute,  and  that 
he  has  been  frequently  employed  by  the  company  as  an  expert,  or  to 
prove  other  facts  and  dreumstances  naturally  creating  a  bias  in  the 
mind  of  the  witness  in  favor  of  the  company  and  against  the  person 
injured.    Chicago  City  Ry.  Co.  v.  Handy,  153. 
Precautions  fob  Safety  afteb  Accident. —  The  adoption  of  additional 
precautions  for  safety  by  a  defendant  elevated  railway  company  after 
an  accident  cannot  be  proved  as  tending  to  show  liability  for  the  method 
used  at  the  time  of  the  accident.    Stevens  v.  Boston  Elev.  Ry.  Co.  (and 
note),  435. 
As  TO  Violation  of  Rules. —  The  violation  of  rules  previously  adopted  by 
the  company  in  reference  to  the  safety  of  third  persons  is  admissible  in 
evidence  as  tending  to  show  the  negligence  of  the  defendant's  motorman 
for  which  the  defendant  is  liable.    Stevens  v.  Boston  Elev.  Ry.  Co.  (and 
note),  435. 
EviDBNCB  OF  Similab  Occubbbncbs. —  Evidence  as  to  prior  assaults  at  an 
amusement  park  maintained  by  a  street  railway  company  upon  colored 
persons  and  articles  previously  published  by  daily  newspapers  describing 
such  occurrences  was  held  competent.    Indianapolis  St,  Ry.  Co.  ▼.  Daw* 
son,  245. 
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Testimony  as  to  similar  derailments  is  only  admissible  where  they  hap- 
pened in  the  same  locality  and  under  the  same  conditions,  see  Perros  t. 
United  Traction  Co.,  784. 

MlSOONDUCT   BT    ATTOBNET    IN   KSSPEGT   TO    EXCLUDED   TSSTIMOirT. In   SA 

action  for  an  injury  to  a  passenger  caused  by  being  crowded  under  a 
street  car  by  persons  attempting  to  board  it,  the  court  excluded  testimoiiy 
tending  to  show  the  conduct  of  similar  crowds  at  the  same  place  on  prior 
occasions.  Notwithstanding  such  exclusion  the  plaintiff's  attorney  ques- 
tioned witnesses  in  the  presence  of  the  jury  as  to  such  prior  crowds,  in 
such  a  manner  as  to  suggest  the  testimony  which  he  desired  to  introduce. 
It  was  held  that  the  plaintiff's  attorney  in  failing  to  submit  to  the  court's 
ruling  in  respect  to  such  testimony  was  guilty  of  misconduct  prejudicial 
to  the  defendants'  rights,  for  which  the  verdict  for  the  plaintiff  was  set 
aside.    Batchelder  v.  Manchester  8t.  Ry.  Co,,  662. 

As  TO  ExcEssiYS  8feed;  Responsiveness. —  In  an  action  for  injury  caused 
by  a  collision  where  the  contention  of  the  plaintiff  was  that  a  street 
railway  company  habitually  ran  its  cars  past  the  place  where  the  accident 
occurred  at  a  high  rate  of  speed,  the  answer  of  a  witness  having  a  ten- 
dency to  support  such  contention  is  not  incompetent  because  not  respon- 
sive.   Reagan  v.  Manoheater  St,  Ry,  Co,,  662. 

Opinion  evidence  as  to  speed  of  car,  see  Aeton  v.  8t,  Louie  Transit  Co,,  631. 

As  to  speed  of  car,  see  Union  Tract,  Co,  v.  Vanderoook,  231. 

Ck>NTiJCTiNa  Evidence. —  Where  the  evidence  is  conflicting  as  to  the  direct 
and  proximate  cause  of  an  alleged  injury,  the  question  becomes  one  of 
fact  for  the  determination  of  the  jury.    Omaha  Bt,  Ry,  Co,  v.  Larson,  654. 

Pboof  of  Expebihent. —  Proof  of  an  experiment,  without  establishing  the 
fact  that  the  person  who  made  the  experiment  is  competent  to  do  so,  and 
that  the  apparatus  used  was  of  the  kind  and  in  a  condition  suitable  for 
the  experiment,  and  that  it  was  honestly  and  fairly  made,  is  without 
probative  force.    Omaha  8t,  Ry,  Co,  v.  Larson,  654. 

Opinion  Evidence. —  A  witness  who  sees  a  moving  car  and  possesses  a 
knowledge  of  time  and  distance,  is  competent  to  express  an  opinion  as 
to  the  rate  of  speed  at  which  the  car  was  moving.  Omaha  8t.  Ry,  Co,  v. 
Larson  (and  note),  654. 

Pboof  of  Municipal  Obdinance. —  Evidence  of  a  municipal  ordinance  regu- 
lating the  rate  of  speed  of  street  cars  is  admissible  under  a  general  aver> 
ment  of  negligence.    Omaha  8t,  Ry,  Co,  v.  Larson,  654. 

Kule  of  company  requiring  car  to  stop  at  point  where  passenger  was  injured 
is  admissible,  see  "Nassau  Elec,  Ry,  Co,  v.  Corliss,  999. 

Recommendation  of  State  board  of  railroad  commissioners  that  safeguard 
be  provided,  see  Baruth  v.  Poughkeepsie  City  d  W,  F,  Elee,  Ry,  Co.,  797. 

As  to  existence  of  local  custom  permitting  right  of  way  of  fire  apparatus 
at  street  crossing,  see  Know  v/  North  Jersey  Bt,  Ry,  Co,,  732. 
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Xn  suit  for  injuries  alleged  to  have  been  caused  ] 
advertising  banner  on  car  deemed  sufficient,  see  . 
Co.  v.  Haines,  226. 

S2:TBNSI0N  of  street  railroads.     (See  Fran 
Requirement  as  to  certificate  of  public  convenien 
New  York  statute,  see  New  York  V.  d  H.  R,  R, 
Elect.  R.  Co.,  762. 

I-AXSE  IMPRISONMENT. 

Company  not  liable  wbere  passenger  was  arrested  f 
for  failure  to  produce  transfer,  see  Crowley  v. 
Co.,  453. 

Liability  of  company  for  illegal  arrest  and  false  im] 
conductor,  see  Cordner  v.  Boston  d  Maine  R.  Co. 

FARE. 

Bight  of  town  selectmen  in  granting  location  to  st 
of  fare,  see  Keefe  v.  Lexington  d  B.  8t.  Ry.  Co., 

Enforcement  of  statutory  penalty  for  excessive  fare, 
St.  Ry.  Co.,  807. 

FELLOW  SERVANTS.     ( See  Employees. ) 

Conductor  on  one  car  is  fellow  servant  of  gripman 

City  Ry.  Co.  v.  Leach  (and  note),  156. 
Workman  on  track  fellow  servant  of  motorman,  see 

Co.  V.  Foreman  (and  note),  206. 
Conductor  of  one  car  and  motorman  of  another  \ 

Stocks  V.  St.  Louis  Transit  Co.,  633. 
Street  railway  not  within  provisions  of  Missouri 

Metropolitan  Street  Ry.  Co.,  633. 
A  car  repairer  and  a  car  starter,  whose  duty  it  ^ 

starting  of  oars  from  a  car  bam,  are  not  fello\i 

Brooklyn  Hts.  R.  Co.,  803. 

FENDERS. 

Absence  of  Feitdeb  not  Negligencb. —  Evidence  of 
on  a  oar  which  had  run  over  a  child  is  not  of 
n^ligence.  Further  evidence  must  be  introduce< 
of  the  apparatus,  the  way  in  which  it  operate! 
operation.  In  the  absence  of  such  evidence  it 
^-    J  plaintiff's  counsel  to  state  that  ordinary  care  reqi 

^  should  use  fenders,  and  for  the  court  to  instruct 

/^  .  duty  to  equip  its  cars  with  safety  appliances  U8e< 

r^  prudence.    Carney  v.  Concord  St.  Ry.  Co.  (and  nc 
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Omibbion  to  Pboyhib  as  Neqlioxnob. —  If  the  jiuy  is  satisfied  that  a  leiid« 
would  have  prevented  the  injury  th^  are  entitled  to  predicate  nogligenes 
upon  the  omission  to  provide  thenr.  Prit9ch  v.  Nmo  York  d  Qveent  Conmlf 
Ry.  Co,,  789. 

hre  appajratus. 

Collision  with  hook  and  ladder  truck  at  street  crossing;  evidence  as  to  riglit 
of  way  of  fire  apparatus,  see  Knom  v.  yorth  Jersey  St,  Ry,  Co,,  732 ;  CUy 
of  New  York  v.  Metropolitan  8t.  Ry,  Co,,  781. 

PSANCHISE.     (See  Abutting  Ovmere;  ConaenU  of  Abutting  Owners;  Munici- 
pal Ordinanoea.) 

Adoption  of  Resolution  fob  Extension  of  Feanohisb. —  A  resolution  ex- 
tending the  franchise  of  a  street  railway  company,  passed  by  a  majority 
of  a  quorum  of  the  members  of  a  city  council,  is  duly  adopted  in  tha 
absence  of  statutory  or  charter  restrictions.  Thurston  v.  Huston  (and 
note),  260. 

Extension  of  Fbanghise  not  a  New  Feanchise. —  Where  a  street  railway 
franchise  has  been  granted  giving  the  company  the  power  to  maintain 
and  operate  its  tracks  upon  certain  streets  "  and  upon  such  other  streets 
and  public  places  as  said  council  may  from  time  to  time  by  resolution 
designate,"  the  designation  of  new  streets  for  ^  the  use  of  the  company  is 
not  the  grant  of  a  new  franchise.    Thursion  v;  Buston  (and  note),  260. 

Extension  of  Exclusive  Feanchise. —  The  designation  of  additional  streets 
in  which  the  company  may  lay  its  tracks  does  not  operate  as  an  extension 
of  the  period  during  which  the  rights  of  the  railroad  company  under 
the  original  franchise  was  made  exclusive.  Thurston  v.  Huston  (and 
note),  260. 

KiOHT  to  Connect  Subueban  Lines. —  A  franchise  granted  the  relator  au- 
thorized it  to  construct  a  street  railway  in  a  certain  county  through  the 
streets  of  certain  named  villages.  Such  franchise  was  considered  and 
held  to  authorize  the  company  to  make  a  necessary  connection  on  a  street 
of  one  of  the  villages  named  with  a  branch  line  built  through  one  of  the 
other  villages.    Houghton  Co,  St,  Ry,  Co,  v.  Laurium,  487. 

Failxtbe  to  Constbuct  within  Pbescbibed  Time. —  Where  the  railway  wu 
constructed  within  the  limits  of  a  village  before  the  expiration  of  the 
time  prescribed  in  the  franchise  the  company  may  construct  a  line  con- 
necting its  lines  within  such  village  with  a  branch  line  after  the  expira- 
tion of  such  period.    Houghton  Co.  St,  Ry,  Co,  v.  Laurium,  487. 

HoDDiCATioN  OF  Requibeicent  AS  TO  Stbeet  Pavino. —  A  frandiise  con- 
taining a  requirement  that  a  street  railway  company  keep  the  pavement 
within  its  tracks  and  three  feet  on  each  side  thereof  in  repair  is  not  a 
private  contract  between  the  company  and  municipality,  and  is  subject 
to  modification  by  a  subsequent  act  of  the  legislature.  Binninger  v.  OUy 
of  New  York,  738. 
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CoKvuoTTNo  OBAI7T8. —  Where  a  franchise  has  been  granted  for  the  use  of 
a  particular  part  of  a  certain  street  to  one  company  and  a  subsequent 
Cprant  is  made  to  another  company  for  the  use  of  a  substantial  part  of 
the  same  right  of  way,  the  subsequent  grantee  cannot  take  possession 
of  the  right  of  way  so  granted,  where  such  possession  will  materially 
interfere  with  the  first  grantee's  use  thereof.  Httmilton  O.  d  C  Tract, 
Co.  Y.  Hamilton  d  L.  Eleo,  Transit  Co.  (and  note),  808. 
Right  of  town  selectmen  to  limit  rate  of  fare,  see  Ketfe  y.  Lemngton  d  B. 

St.  Ry.  Co.,  450. 
Certificate  as  to  public  convenience  and  necessity  for  extension  of  street 
railroad,  see  "Sew  York  C.  d  H.  B.  B.  Co.  v.  Auburn  Interurh.  Eleo.  B. 
Co.,  762. 

VRSI6HT  CARS. 

Running  freight  cars  on  street  railway  without  authority  public  nuisance, 
see  Daly  v.  Milwaukee  Eleo.  Ry.  d  L.  Co.,  450. 

nUGHT  OF  HORSES.     (See  Motomum;  Vehicles,  Collision.) 

DuTT  or  MoTOBMAN  TO  LESSEN  SPEED  OF  Cab. —  Where  it  appeared  from 
the  testimony  of  all  the  witnesses  that  a  street  car  was  going  slowly,  and 
that  the  motorman  slowed  it  down  and  stopped  it  as  soon  as  he  saw  that 
the  plaintifiT's  team  wtfs  becoming  frightened,  no  inference  of  negligence 
arises,  and  a  judgment  for  the  plaintiff  will  be  reversed  for  want  of  evi- 
dence to  sustain  it.    Lincoln  Traction  Co.  v.  Moore  (and  note),  642. 

Degree  of  Case  to  Avoid. —  Where  it  reasonably  appears  to  the  motorman 
in  charge  of  a  street  car  that  a  horse  is  so  frightened  as  to  be  unmanage- 
ble,  or  is  otherwise  placing  the  person  in  charge  of  the  horse  in  imminent 
danger,  it  is  the  motorman's  duty  to  stop  sounding  his  gong  and  also 
to  stop  the  movement  of  the  car,  and  thus  prevent,  if  it  may  be,  a  threat- 
ened injury.  For  a  failure  to  exercise  such  precaution  the  street  rail- 
way company  is  liable  for  the  resulting  injuries.  Knowville  Tract.  Co. 
V.  MulUns,  875. 

Question  of  Nequgenoe  of  Ridee  fob  the  Jubt. —  Whether  it  was  prudent 
or  imprudent  for  the  plaintiff,  riding  a  young  and  nervous  horse,  to 
continue  upon  the  street  where  cars  were  continually  passing  was  a  ques- 
tion which  imder  the  facts  of  the  case  should  be  settled  by  the  jury 
under  proper  instructions.    KnoxviUe  Tract.  Co.  v.  Mullins,  875. 

Advbbtisino  Banner  Attached  to  Cab. —  Instructions  considered  and  held 
not  erroneous.  Evidence  as  to  size  of  banners  held  admissible,  see  Indian^ 
apolis  d  O.  B.  T.  Co.  v.  Haines,  226. 

CJontbibutobt  Neqlioence. —  It  is  not  contributory  negligence  as  a  matter 
of  law  to  drive  a  horse  which  is  afraid  of  the  street  cars  on  a  narrow 
street  in  which  there  is  a  railway  track.  Montgomery  8t.  By.  t.  Hastings 
(and  note),  1. 


(For  Index  to  Notes,  see  ante,  p.  xy.) 
FRIGHT  OF  HORSES— (ConHfHMd). 
Duty  of  motorman  to  stop  car  when  he  sees  horse  on  trade 

from  fright  or  other  cause,  see  Hammond,  W.  d  E.  Chicago  8t,  Mtif.  Co,  t. 

Eades,  254. 
Ck>llision  with  vehicle  drawn  hy  horse  which  was  running  away,  see  TkM 

V.  South  Gov,  d  Cin.  8t.  Ry,  Oo^  308. 
Duty  of  motorman  to  stop  car  when  horse  near  track  has  become  unmaB- 

ageable  with  fright,  see  Cameron  v.  Jeney  City,  H.  d  P,  8t,  By.  Co^  732; 

Ad9it  V.  Catskill  Elec.  Ry,  Co,,  785;  WiUon  T.  Chippewa  VdUey  Eiee. 

Ry.  Co.,  979. 
Instruction  as  to  negligence  in  driving  fractious  horse  near  track,  see  Bo- 
mine  V.  San  Antonio  Tract.  Co.,  898. 

FUTURE  SUFFERING. 

Instruction  deemed  proper  and  sufficient,  see  Chicago  Union  Traei.  Co,  v. 
Chugren,  190. 

GONG.     (See  Motorman;  Pedestrian;  Vehiclee,  ColUeion.) 

Duty  to  Sound  Gono;  KNOwuanB  of  Pbozihitt  of  CAB.^The  purpose 
of  sounding  gongs  on  street  cars  is  to  notify  persons  on  or  about  to  crora 
the  track  that  the  car  is  approaching,  so  that  they  may  govern  their 
actions  with  safety.  The  failure  of  a  motorman  to  sound  the  gong  is  not 
negligence,  if  a  pedestrian  injured  in  a  coUisicm  sees  or  knows  of  the 
proximity  and  approach  of  the  car.  Louisville  Ry.  Co.  v.  Colston  (and 
note),  318. 

(Inflicting  Evidence  as  to  Sounding  Gong. —  Where  the  evidence  as  to 
whether  the  whistle  and  gong  on  an  electric  car  were  sounded  as  required 
by  law  was  conflicting  a  question  of  fact  is  raised  for  the  jury  to  deter- 
mine.   Dalton  V.  Ifeu)  York,  N.  E.  d  H.  R.  Co.,  429. 

What  Constitutes  Sufficient  Wabnino. —  Where  the  evidence  shows  that 
the  motorman  of  the  car  causing  the  injury  sounded  the  gong  at  a  dis- 
tance of  1,000  feet  from  the  place  where  the  accident  occurred  and  again 
sharply  three  times  at  a  point  160  feet  distant  from  such  place,  the 
charge  of  negligence  for  failure  to  give  proper  warning  of  the  approach 
of  the  car  is  not  sustained.  Warner  v.  St.  Louis  d  Mer.  R.  Co.  (and 
note),  520. 

Duty  of  motorman  to  sound  gong  when  person  is  seen  driving  along  track, 
see  Buren  v.  St.  Louis  Transit  Co.,  616. 

Failure  to  sound  constitutes  negligence,  see  Moritz  v.  St.  Louis  Transit  Co., 
619. 

GRADE  CROSSINGS.    ( See  Crossing,  etc. ) 
Statute  prohibiting  crossing  of  railroads  at  grade,  see  Baltimore  d  Ohio  By* 
Co.  V.  Butler  Pass.  By.  Co.,  847. 


(For  Index  to  Notes,  see  ante,  p 
SIGHWATS.    (See  Franchise;  Streets,  Defects.) 

Joint  Liabilitt  fob  Defects. —  The  Diligence 
repair  a  highway  and  the  negligence  of  a  sti 
defectively  constructing  its  tracks  across  sucli 
there  being  no  evidence  as  to  any  concert  of  ad 
and  the  municipality.  Goodman  y.  Coal  Totonsl 
Elec.  Ry.  Co,,  836. 

Traveler  injured  by  reel  left  in  highway  by  8tr< 
Glassey  v.  Worcester  Cons,  St.  Ry.  Co.,  467. 

Unauthorized  construction  and  operation  of  streel 
Henmng  v.  Hudson  Valley  Ry.  Co.,  806. 

HOSSS,  UNMANAGEABLE,    (^ee  Fright  of  Horse,] 

mPIJTED  NEGLIGENCE.     (See  Children;  Vehicles 
Negligence  of  parent  imputed  to  child,  see  Mellen  ' 

427. 
Negligence  of  driver  of  vehicle  not  imputed  to  pe 

Baxter  v.  St.  Louis  Transit  Co.,  612. 
Duty  of  person  riding  with  driver  to  attempt  to  ii 

gerous  speed  on  approaching  track,  see  Holden 
See  note  on  **  Imputed  Negligence/'  p.  393. 

INFANTS  SUI  JURIS.    {See  Children,) 

INJUNCTION.    ( See  Abutting  Oumers. ) 

Right  of  abutting  owner  to  restrain  unauthoriz 

railway  in  highway,  see  Henning  v.  Hudson  Vat 
To  restrain  use  of  street  by  street  railway  witi 

owner,  see  Paige  v.  Schenectady  Ry.  Co.,  768. 
Subsequent  grantee  of  right  of  way  in  street  ma^ 

tion  from  interfering  with  the  rights  of  a  pri< 

G.  d  C.  Tract,  Co,  v.  Hamilton  d  L,  Elec.  Tram 
Right  of  abutting  owners  to  restrain  construction 

highway,  see  Tounkin  v.  Milwaukee  L.,  H.  d  Trc 

INJURIES. 

Resttlt  of  Accident. —  The  question  of  whether 
the  accident  causing  the  injuries  complained  of 
Union  Trac.  Co.  v.  Fortier,  84. 

INSTRUCTION  TO  JURY. 

As  to  Intoxigatioit  of  Emplotees. —  An  instruct 
jury  in  arriving  at  its  verdict  might  consider  "  ^ 
show  as  to  whether  or  not  the  servants  of  the  d< 
together  with  all  other  evidence  in  the  case,"  is  i 
erhooker  Ice  Co.  v.  Benedias  (and  note),  120. 


(For  Index  to  Notes,  see  ante,  p.  xy.) 
raSTSUCnOH  to   JVRY ^{CwUinued). 

Ab  to  Contbibutokt  Niqliokngb  or  Minor. —  An  instmetion  in  respeet 
to  the  contributory  negligence  of  a  minor  who  was  driving  a  Ti^deie 
across  street  railway  tracks,  to  the  effect  that  the  jury  were  to  determiDe 
whether  he  used  the  care  which  an  ordinarily  prudent  boy  of  his  age 
under  the  circumstances  should  have  used,  is  not  objectionable  upon  the 
groiind  that  the  defendant  had  no  notice  that  the  person  in  charge  of  the 
vehicle  was  a  minor.    Dubiver  v.  City  d  8ub.  Ry.  Co.,  819. 

As  to  degree  of  care  for  safety  of  passengers,  see  Ilges  v.  Bt.  Lotris  Transit 
Co,,  586;  Kelly  v.  Metropolitan  8t.  Ry.  Co.,  801;  Houeton  Sleet.  Co.  v. 
Nelson,  906. 

As  to  care  to  protect  intoxicated  passenger  riding  on  running-board,  see 
Latoeon  v.  Seattle  d  R.  Ry.  Co.  (and  note),  945. 

As  to  liability  for  injuries  caused  by  passenger  being  thrown  by  sudden 
start  of  car,  see  Cfoodhind  v.  Metropolitan  St.  Ry.  Co.,  797. 

As  to  liability  of  street  railway  company  for  injuries  to  passenger  while 
alighting,  see  Indianapolis  St.  Ry.  Co.  v.  Bro%im,  250. 

As  to  car  having  stopped  when  passenger  attempted  to  alight,  see  PeA  r. 
St.  Louis  Trans.  Co.,  508. 

As  to  start  of  car  while  passenger  was  in  act  of  alighting,  see  San  Amtomio 
Trad.  Co.  v.  Welter,  900. 

As  to  right  of  way  of  street  car  over  vehicle,  see  DooUn  v.  Ommhus  Cabia 
Co.  (and  note),  18. 

As  to  negligent  disregard  of  probable  consequences  of  an  act,  see  Harrington 
V.  Los  Angeles  Ry.  Co.  (and  note),  22. 

As  to  duty  to  keep  lookout  and  avoid  injury  to  persons  on  or  near  tnck, 
see  Richmond  Pass,  d  P.  Co.  v.  Gordon,  9S6. 

As  to  duty  of  motorman  to  avoid  collision  with  child  crossing  trade,  see 
TfortK  Chicago  St.  Ry.  Co.  v.  Johnson,  82. 

As  to  duty  of  motorman  to  avoid  collision  with  vehicle  suddenly  driven  in 
front  of  car,  see  Chicctgo  Union  Trao.  Co.  v.  Browdy  (and  note),  138. 

As  to  duty  of  motorman  to  avoid  collision  with  vehicle  approaching  track 
at  dangerous  rate  of  speed,  see  Holden  v.  Missouri  Ry.  Co.,  573. 

As  to  degree  of  care  required  of  street  railway  to  avoid  eoUision  with  vehi- 
cle driven  on  a  narrow  bridge,  see  Lochwood  v.  Troy  City  Ry.  Co.,  784. 

As  to  right  of  driver  to  cross  track  in  front  of  a  car  only  fifty  feet  dif^^y^^ 
see  Binsell  v.  Interurban  St.  Ry.  Co.,  781. 

As  to  liability  of  company  for  injuries  caused  by  horses  frightened  at  adver- 
tising banners  attached  to  cars,  see  Indianapolis  d  O.  R.  f.  Co.  v.  Haines, 
226. 

As  to  negligence  in  driving  fractious  horse  near  traek,  see  Romine  v.  San 
Antonio  Tract.  Co.,  898. 

As  to  duty  of  person  riding  with  driver  to  induce  driver  to  check  negligent 
speed  of  vehicle,  see  Holden  v.  Missouri  Ry.  Co.,  573. 


(For  Index  to  Notes,  see  ante,  p.  zv.) 
rSTRTFCnON  TO  JTm-^  {Continued). 
JLb  to  "  ordinary  care  "  of  driver  of  vehicle  in  crossing  track  at  street  inter- 

section,  see  Chicago  City  By.  Co.  v.  0*Donnell  (and  note),  170. 
.Ab  to  meaning  of  term  "  ordinaiy  care/'  see  lAnder  v.  8t.  Louia  Trantit  Co., 

607. 
JLb  to  duty  of  defendant  in  construction  of  roadbed  and  car  tracks,  see 

^elly  V.  United  Traction  Co.,  805. 
JkB  to  duty  to  look  and  listen,  see  Chicago  City  By.  Co.  v.  O'DonneU  (and 

note),  170. 
"Where  negligent  acts  were  done  wantonly,  see  Aiken  v.  Holyoke  St.  By.  Co^ 

(and  note),  416. 
Ab  to  damages  ioir  future  pain  and  suffering,  see  Chicago  Union  Tract.  Co. 

V.  Chugren,  190. 
As  to  violation  of  municipal  ordinance,  see  Monroe  v.  Hartford  8t.  By.  Co.. 
(and  note),  60. 

f,  IHTEfiirfiBAN  ELECTRIC  RAILWAY.     (See  BaiWoad.) 

Deemed  tnmk  railway,  see  Diehold  v.  Kentucky  Tract.  Co.  (and  note),  204. 
Addition  servitude  in  highways,  see  Tounkin  v.  Milwaukee  L.,  H.  d  Tract.. 
Co.,  873. 

i  INTOXICATION. 

Of- driver  of  vehicle  causing  injury  to  conductor  of  street  car,  see  Knicker^ 

hocker  Ice  Co.  v.  Benediw  (and  note),  120. 
Instruction  that  intoxication  on  part  of  passenger  riding  on  running-board, 
r:'  injured  by  being  thrown  from  car,  is  not  negligence  per  se,  sustained,  see 

Latcson  v.  Seattle  d  B.  By.  Co,  (and  note),  94ff. 
5  Instruction  as  to  inioxication  of  pedestrian  constituting  contributory  negll* 

gence,  see  Bichmond  Tract.  Co.  v.  Martinis  Adm'm  (and  note),  921. 

LABORER  ON  STREET. 

Injured  by  collision  with  car,  see  Gleaeon  v.  Worcester  Cone.  8t.  By.  Co^ 

(and  note),  422. 
Laborer  injured  while  working  in  street  by  derailment  of  car,  see  Kelly  v« 
'^  United  Traction  Co.,  806. 

\^f  LEASE. 

Liability  of  lessee  to  city  for  license  fee  imposed  on  each  car,  see  Mayor,  etc, 
' ',.  of  Jereey  City  v.  ConeoUdated  Traction  Co.,  704. 

LESSEE  OF  RAILROAD. 

i^-'  Neougent  Ofbbation;  Liabhitt. — A  railroad  corporation,  by  its  very  in« 

I   '  corporation  under  the  laws  of  the  State,  assumes  as  one  of  its  primary 

obligations  that  it  shall  operate  the  road  under  such  conditions  as  to 
^  properly  secure  the  safety  of  the  general  public.    It  is  liable  for  injuries 

to  persons  caused  by  the  wrongful  or  negligent  operation  of  the  cars  upon 
^f  the  road,  whether  operated  by  itself  or  by  another  corporation  to  which 

it  bad  leased  it.    Jfim^s  v.  Algiere  d  G.  By.  Co.  (and  note) ,  341. 


(For  Index  to  Notes,  see  ante,  p.  tv.) 

LICENSE  FEES.     (See  Tawaium.) 

Effect  of  Lease  of  Stbeet  Railroad. —  Where  one  street  railway  eompanj 
has  leased  its  property  and  franchises  to  another  under  a  condition  that 
the  lessee  assume  all  the  burdens  and  liabilities  of  the  lessor,  the  mnnici- 
pality  can  enforce  against  the  lessee  the  liability  of  the  lessor  to  pay  a 
license  fee  for  each  car  run  on  its  railroad.  Mayor,  etc,  of  Jereey  CUff 
y.  Conaolidated  Traction  Co,,  704. 

LOOK  AUD  listen.    (See  Children;  Evidence;  Instructions  to  Jury;  Pedm- 

trian;  Yehioles,) 
Pedestrian  walking  on  track  in  front  of  approaching  car,  see  Lynch  ▼.  Th^rd 

Ave.  R.  Co,,  785. 
Failure  to  look  where  view  is  obstructed,  see  Binns  v.  Brooklyn  Hts.  R,  Co^ 

788. 
Buty  to  look  back,  see^I  Paso  Elect,  Ry.  Co,  v.  Kendall,  910. 
Instruction  as  to  duty,  see  Richmond  Pass,  d  P.  Co,  v.  Cordon,  036. 
Failure  not  negligence  per  se,  see  Chicago  City  Ry.  Co.  v.  Barker   (and 

note),  182. 
Inference  from  instinct  of  self-preservation,  see  Kansas  City'Leavenworth 

R.  Co,  V.  CfaUagher,  282. 
Buty  of  pedestrian,  see  Heehe  v.  New  Orleans  R,,  L.  d  P.  Co.,  323. 
Before  reaching  second  track  after  having  driven  on  first  track,  see  Cha/uvin 

y.  Detroit  United  Ry.  Co.  (and  note),  478. 
Kule  as  applied  to  children,  see  Jett  v.  Central  Elec.  Ry.  Co.   (and  note), 

613. 
Failure  does  not  excuse  lack  of  due  diligence  to  avoid  collision,  see  Omaha 

St.  Ry.  Co,  V.  Larson  (and  note),  654. 
Buty  of  passenger  on  alighting  from  car  to  look  out  for  approaching  car 

upon  parallel  track,  see  Cleveland  Elec.  Ry.  Co.  v.  Wadeworth,  818. 
Failure  to  look  and  listen  before  crossing  track  in  front  of  approaching  car 

is  negligence,  see  DoAf  v.  Columbus  Ry.  Co,,  819. 
See  Ries  v.  8t.  Louis  Trans.  Co.,  504;  Kolb  v.  8t.  Louis  TraneU  Co.,  611; 

Gettys  V.  8t.  Louis  Transit  Co.,  614;  Twelkemeyer  v.  St.  Louis  TransU 

Co.,  615;  Barrie  v.  8t.  Louis  Transit  Co.,  617;  Fanning  v.  8t.  LouiM 

TroMit  Co.,  621. 

MASTER  AND  SERVANT.     (See  Employees.) 

IfOTORMAN.  (See  Children;  Employes;  Ordinary  Care;  Passengers;  Pedes- 
trians; Vehicles,  Collision.) 
Butt  of  Motobmait  to  Avoid  Colusiok. —  The  plaintiff  testified  that  when 
they  reached  the  street  intersection  where  the  collision  occurred  they 
stopped,  looked,  and  listened,  and  did  not  see  or  hear  a  car  approaching. 
The  car  had  a  headlight  which  lit  up  the  track  for  from  fifty  to  seventy- 
five  feet  in  front  of  the  car.  There  was  no  light  upon  the  wagon  in  whidi 
the  plaintiff  was  riding.    It  was  held  that  if  it  was  true  that  the  plaintiff 
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[OTORMAN  —  ( Continued) . 

could  not  see  the  car,  it  could  not  be  said  that  the  motorman  could  see 
the  wagon  in  which  the  plaintiff  was  riding.  But  even  if  the  motorman 
could  hare  seen  the  plaintiff,  he  had  a  right  to  assume  that  the  plaintiff 
eould  also  see  the  car,  and  that  the  plaintiff  would  stop  before  getting 
into  a  position  of  peril.    Petty  v.  8t.  Louis  d  Mer,  R,  R,  Co,,  664. 

Duty  to  Ck>NTBOL  Cab  at  Street  Intebsbotion. —  It  is  the  duty  of  the 
motorman  upon  a  street  railway,  when  approaching  an  intersecting  street, 
to  have  his  car  so  far  under  control  that  he  will  not  endanger  the  safety 
of  other  persons  on  foot  or  in  vehicles,  engaged  in  the  lawful  and  custom- 
ary use  of  the  highway  in  question.  Searlea  v.  Elizabeth,  P,  do  C.  J.  Ry. 
Co.  (and  note),  706. 

Duty  to  avoid  collision  with  bicyclist  known  to  be  in  peril,  see  Harrington 
V.  Loe  Angelee  Ry,  Co,  (and  note),  22. 

Duty  to  avoid  striking  child  crossing  track,  see  North  Chicago  8t.  Ry,  Co,  v. 
Johnson,  82. 

Degree  of  care  to  avoid  injuries  to  children  on  or  near  tracks,  see  Kube  v. 
8t,  Louis  Transit  Co,,  597;  Jett  v.  Central  Elec,  Ry,  Co,  (and  note),  513; 
McDonald  v.  Metropolitan  St.  Ry,  Co.,  788. 

Required  to  stop  car  when  child  is  in  perilous  position  on  track,  see  Meeker 
V.  Metropolitan  8t,  Ry,  Co,,  636. 

Question  as  to  whether  car  could  have  been  stopped  after  the  perilous  situ- 
ation of  the  child  upon  the  track  was  discovered  is  for  the  jury,  see 
Carney  v.  Concord  8t,  Ry.  Co.  (and  note),  668. 

Effort  to  avoid  collision  with  child  who  had  fallen  upon  track,  see  Soiurba 
V.  Metropolitan  8t.  Ry.  Co.,  789. 

Duty  to  avoid  collision  with  fire  apparatus,  see  City  of  New  York  v.  Metro- 
politan 8t.  Ry.  Co.,  781. 

Duty  to  keep  a  lookout  and  avoid  injury  to  persons  on  or  near  track,  see 
Richmond  Pass,  d  P,  Co.  v.  Gordon,  936. 

Instruction  as  to  ordinary  care  in  avoiding  collision  with  pedestrian,  see 
Warner  v.  8t,  Louis  d  Mer.  R.  R.  Co,  (and  note),  620. 

Duty  to  exercise  care  in  starting  car  while  pedestrian  is  crossing  street,  see 
McLeland  v.  8t.  Louis  Transit  Co.,  621. 

Duty  to  avoid  collision  with  vehicle  at  street  crossing,  see  Union  Tract,  Co, 
V.  Vandercook,  231;  Moran  v.  Leslie,  264;  Fellenz  v.  8t,  Louis  d  8ub,  Ry, 
Co.,  620. 

Duty  to  avoid  accident  at  crossing,  where  vehicle  was  suddenly  driven  in 
front  of  car,  see  Chicago  Union  Trac.  Co.  v.  Browdy  (and  note),  138. 

Duty  to  check  speed  of  car  when  vehicle  is  seen  approaching  track  at  negli- 
gent rate  of  speed,  see  Holden  v.  Missouri  Ry.  Co.,  573. 

In  view  of  evidence  held  that  motorman  could  not  be  charged  with  negli- 
gence in  concluding  that  plaintiff  could  drive  across  track  before  car 
struck  him,  see  Roenfeldt  v.  8t.  Louis  d  Sub.  Ry.  Co.  (and  note),  562. 
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XOTOSMAN  —  ( Continued ) . 

Duty  of  motorman  to  avoid  collision  with  vehicle  driven  along  track,  tee 
Baxter  v.  8t.  Louie  Traneit  Co.,  612. 

Instruction  as  to  exercise  of  care  by  motorman  to  avoid  collision  with  vdii- 
de  driven  along  track,  see  Twelkemeyer  v.  8t.  Louie  Traneit  Co^  615. 

Duty  to  avoid  injury  when  horse  is  unmanageable  from  fright,  see  Hammond, 
W,  d  E.  Chicago  8t.  Ry.  Co,  v.  Eadee,  254;  Thiel  v.  Bouth  Oo9.  d 
Cin.  8t,  By.  Co.,  308;  Lincoln  Tract.  Co.  v.  Moore  (and  note),  642; 
Cameron  v.  Jereey  City,  H.  d  P.  8t.  Ry.  Co.,  732;  Adeit  v.  CatskiU  Elen, 
Ry.  Co.,  786;  Knowville  Tract.  Co.  v.  MuUine,  875. 

Gross  negligence  in  nmning  down  vehicle  where  team  was  seen  to  be  unman- 
ageable through  fright,  see  Wileon  v.  Chippewa  Valley  Eleo.  Ry.  Co.,  979. 

Duty  to  sound  gong,  see  Louieville  Ry.  Co.  v.  Coleton  (and  note),  318. 

Negligence  in  starting  car  before  passenger  h^s  boarded  it,  see  Clinton  ▼. 
Brooklyn  Eta.  R.  Co.,  791. 

Injured  by  collision;  assumption  of  risk,  see  lieleon  v.  Oil  City  8t.  Ry.  Co., 
860. 

MUNICIPAL  ORDINANCES.     (See  Franchiee;  8peed.) 

Equipment  of  Cabs  with  Aib  ob  Elbctbic  Bbakbs. —  A  municipal  ordi- 
nance requiring  the  equipment  of  street  cars  with  air  or  electric  brakes 
is  a  reasonable  regulation  of  the  conduct  of  a  street  railway  company's 
business.  Where  the  ordinance  appears  upon  its  face  to  be  a  safeguard 
against  danger  to  the  public  it  will  ordinarily  be  presiuned  to  be  valid. 
If  the  regulation  can  fairly  be  said  to  tend  toward  a  better  and  ader 
condition,  the  discretion  of  the  common  council  in  passing  the  ordinance 
will  not  be  interfered  with.  People  v.  Detroit  United  Ry.  Co.  (and  note), 
460. 

IirsTBuonoN  as  to  Violation  of  Obdinancb. —  Whether  or  not  the  viola- 
tion of  an  ordinance  is  the  proximate  cause  of  the  injury  is  a  queaUan 
of  fact  for  the  jury  under  proper  instructions  from  the  court ;  so  that  aa 
instruction  erroneously  construing  and  applying  such  ordinance  is  ma- 
terial and  harmful,  and  sufficient  cause  for  reversal.  Monroe  v.  Hartford 
8t.  Ry.  Co.,  69. 

Application  to  trailers  of  ordinance  requiring  fender  and  conductor  and 
motorman  on  each  car,  see  Von  Dieat  v.  8an  Antonio  Tract.  Co.,  902. 

Requiring  street  car  to  be  stopped  when  signaled,  see  Lockyer  v.  Covert, 
816. 

NEGLIGENCE.  (See  Children;  Evidence;  Fire  Apparatus;  Inetrudione  to 
Jury;  Look  and  Listen;  Motorman:  Passenger;  Pedestrian;  Speed; 
Vehicles,  etc.) 

NEWSBOY.    (See  Children;  Trespasser.) 
RmiNo  ON  Cab;  Liability  fob  Injubt. —  A  street  railway  company  owes  no 
duty  to  a  newsboy  who  is  a  trespasser  upon  its  cars,  except  to  refrain 
from  willfully,  recklessly,  and  wantonly  exposing  him  to  injury.    Albert 
V.  Boston  Elev.  Ry.  Co.,  448. 
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Injured  while  riding  as  trespasser  by  wanton  ncjgl 
Ry.  Co.  y,  O'Donnell  (and  note),  147. 

OBSTACLES  NEAR  TRACK.     (See  Employees;  Pas 
Causing  injury  to  passenger,  see  Cummings  v.  W 

note),  278. 
Company  not  liable  for  injury  to  conductor,  see  Oo' 

R.  Co,  (and  note),  335. 
Company  liable  where  pole  was  negligently  located. 

Tract,  Co,,  380. 
Conductor  injured  by  trolley  supporting  pole,  see  . 

<£  L.  R,  Co,,  288;  Houston  Elect ,  Co,  v.  Rohineon 

ORDIKART   CASE.      (See  Instructions    to  Jury; 

Pedestrian;   Vehicles,) 
Of  driver  of  vehicle  in  crossing  track  at  street  inter 

Ry.  Co.  V.  O'Donnell  (and  note),  170. 
Instruction  as  to,  held  sufficient,  see  Chicago  Unio 

190. 
If  evidence  as  to  exercise  of  ordinary  care  is  only  cc 

not  to  be  submitted  to  jury,  see  Oleason  v.  Wor 

422. 
Instruction  as  to  meaning  of  term  considered  and  I 

V.  8t,  Louis  Transit  Co.,  607. 
Where  wanton  negligence  of  company's  motorman 

not  show  that  he  exercised  ordinary  care  to  av 

Holyoke  8t.  Ry.  Co.  (and  note),  416. 
Proof  of  want  of  ordinary  care  on  part  of  driver 

gross  negligence  of  motorman,  see  Wilson  v.  Ch 

Co.,  979. 

PASSENGERS.      (See  Arrest  of  Passenger;  Assaul 
ductor;  Employees;  Presumption  of  NegUgenoe.) 

AUGHTINQ    FBOM    CaB    AT    DaNOEBOUS    PlACE;     El 

street  railway  companies  are  bound  to  use  the  hi 
skill  and  the  utmost  foresight  in  the  performance 
mon  carriers  in  receiving,  transporting,  and  disci 
and  are  responsible  for  any  injury  to  a  passengei 
reasonable  precaution  for  the  prevention  of  sue 

■*  street  railway  company  having  knowledge  of  the 

a  street  permits  a  passenger  to  alight  without  i 
danger,  resulting  from  an  excavation  in  a  street 

^*  juries  caused  thereby.    Fort  Wayne  Tr<ict,  Co.  \ 

221. 


^ 
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Alighting  fbom  Moving  Cab;  Instbugtions  to  Jubt. —  The  plaintiff  wms 
injured  by  the  sudden  starting  of  the  car  while  in  the  act  of  ali^ting; 
it  appeared  that  she  did  not  wait  for  the  car  to  stop  before  stepping  off. 
An  instruction  to  the  effect  that  if  the  car  was  so  nearly  stopped  that  an 
ordinarily  prudent  person  would  have  deemed  it  safe  to  alight  therefrom, 
and  while  attempting  to  alight  the  plaintiff  was  thrown  to  the  ground 
by  the  motorman  in  charge  of  the  car  suddenly  starting  it  before  ahe  had 
alighted,  she  would  be  entitled  to  recover  damages  for  the  injury^  is  not 
erroneous.    Indianapolis  8t.  Ry,  Co,  y.  Brown,  250. 

Injured  while  Alighting  fbom  Cab;  Failube  to  Notut  Conduotob  or 
Intention. —  The  plaintiff  was  injured  while  alighting  from  one  of  the 
defendant's  cars.  It  appeared  that  the  car  had  reached  the  end  of  the 
line,  and  the  trolley  pole  had  been  changed  to  the  other  end  of  the  car, 
during  which  time  the  plaintiff  indicated  no  intention  of  alighting;  the 
car  remained  stationary  for  a  sufficient  length  of  time  to  enable  all  pas- 
sengers to  alight.  As  the  car  was  about  to  start  the  plaintiff,  without 
notifying  the  conductor  of  his  intention,  attempted  to  alight  from  the 
car,  and  in  so  doing  he  was  thrown  to  the  ground.  It  was  held  that  the 
evidence  was  not  sufficient  to  show  negligence  on  the  part  of  the  defendant. 
Spaulding  v.  QutT^cy  d  B.  8t.  Ry,  Co.  (and  note),  441. 

Injubed  while  Alighting  bt  Sudden  Stabt  of  Cab. —  Where  there  is 
testimony  that  a  passenger  attempted  to  get  off  after  the  car  had 
stopped;  that  the  defendant's  employee  in  charge  of  the  car  gave  the 
signal  to  start  before  she  had  alighted;  that  he  could  have  seen  her  if  he 
had  looked,  the  question  of  the  negligence  of  the  defendant  and  the  eon- 
tributory  negligence  of  the  plaintiff  is  for  the  jury.  Meade  v.  BoeUm 
Elev,  Ry.  Co.,  466. 

In  JUBT  while  Alighting;  Bubden  of  Pboof. —  The  plaintiff  was  injured 
in  attempting  to  alight  from  one  of  the  cars  of  the  defendant.  An  in- 
struction to  the  effect  that  the  burden  of  proof  as  to  the  act  of  negli- 
gence complained  of  rests  upon  the  plaintiff  throughout  the  case  is  not  ob- 
jectionable because  it  fails  to  distinguish  between  the  act  of  negligence 
stated  in  the  petition  and  the  contributory  negligence  charged  in  the 
answer,  where  there  was  in  fact  no  suggestion  in  the  case  of  contributory 
negligence.    Peck  v.  8t.  Louie  Trans.  Co.,  508. 

Cabe  to  Avoid  Injxtbt  to  Alighting  Passenqeb. — ^The  court  instructed  th" 
jury  that  it  was  the  duty  of  street  railway  companies  to  use  extraordinarr 
care  and  caution  to  see  that  passengers  are  not  injured  in  getting  on  or 
off  their  cars,  and  that  it  was  the  duty  of  the  defendant  in  this  case, 
through  its  servants  and  employees,  to  take  due  and  proper  precaution 
to  see  that  no  one  was  in  the  act  of  alighting  before  moving  the  car  ahesd 
after  it  had  stopped  at  a  regular  point  for  stopping.  Richmond  Tract.  Co. 
V.  WiUiame,  927. 


(For  Index  to  Notes,  see  ante,  p. 
J>ASS£NGERS—  {Continued). 

CONTRIBUTOBT     NEaUGBNOB     UFON     PABT    OF     PAS 

Alight. —  A  passenger  on  a  street  car  is  guilty 
ing  to  get  off  frcnn  the  car  while  it  is  in  moti 
her  seat  until  the  car  had  fully  stopped,  and  rea 
the  car  was  started,  and  while  she  was  in  the 
thrown  to  the  ground  and  injured  by  the  suddei 
conduct  cannot  be  considered  as   constituting 
Richmond  Tract.  Co,  v.  WilUams,  927. 

Reasonable  time  to  be  allowed  to  passenger  for 
Hannon  v.  8t.  LotUa  Transit  Co.,  624. 

Injury  caused  by  attempting  to  alight  from  car  w 
response  to  plaintiff's  signal,  by  sudden  start  o 
Loui8  Tra/nsit  Co.,  625. 

Injured  while  attempting  to  alight  while  car  was  i 
acceleration  of  speed,  see  Duffy  y.  St.  Louis  Tra 

Injury  caused  by  attempting  te  alight  while  car  ¥ 
pane  ▼.  La  Crosse  City  Ry.  Co,  (and  note),  988. 

Injured  while  stepping  off  backward  from  the  ri 
car,  see  Scanlon  v.  Philadelphia  Rap.  Trans.  Co., 

Injury  by  sudden  start  of  car  while  alighting,  see 
Brazie  v.  8t.  Louis  Transit  Co.,  624;  Scannell  y 
626;  Paganini  v.  North  Jersey  St.  Ry.  Co.,  731  j 
V.  Welter,  900. 

Passenqeb  Casbied  Bbtoitd  DBSTiNATion ;  Injttb 
WALK  WHUJC  Retubnino. —  The  plaintiff,  a  pass 
of  the  defendant,  was  carried  beyond  her  desti 
ing  back  from  the  place  where  the  car  stopped 
desired  to  alight  she  fell  upon  an  icy  sidewalk  a 
It  was  held  that  the  negligence  of  the  defendani 
her  destination  was  not  the  proximate  cause  of 
plaintiff  could  not  recover.  Haley  y.  St.  Louis 
648. 

Injury  caused  by  passenger  being  carried  beyond  i 
in  unsafe  place,  see  Lynch  v.  St,  Louis  Transit  C 

Injubed  in  Tbansfebbino. —  Where  it  appears  tl 
ceived  a  transfer  slip  authorizing  him  to  ride  a 
was  injured  while  transferring  from  one  car  to  a 
the  company  was  liable  as  for  an  injury  to  a  pass 
Co.  V.  Carroll  (and  note),  124. 

Pbesumftion  of  Negligence  fbom  Fall  of  Tboi 
necessary  for  the  plaintiff  to  show  what  caused 
Proof  being  made  that  the  plaintiff  was  injurec 
burden  of  explaining  how  the  injury  occurred  ai 
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sumption  of  n^ligence  is  upon  the  defendant.    Ckieago  City  By.  Co,  ▼. 
Carroll  (and  note),  124. 

Injured  in  attempting  to  bbard  ear;  commencement  of  relationship  of  pas- 
senger and  carrier,  see  0*Mara  y.  iSf^.  Louit  Transit  Co.,  627. 

Inference  to  be  drawn  by  passenger  from  fact  that  motorman  leasened  speed 
of  car,  see  Mulligan  y.  Metropolitan  8t,  Ry,  Co.,  787. 

Where  injury  was  occasioned  by  plaintiff  being  crowded  under  a  car  by  per- 
sons attempting  to  board  it,  eYidenoe  as  to  similar  crowds  at  the  same 
place  on  prior  occasions  was  excluded,  see  Batohelder  y.  Manchetter  8U 
Ry.  Co.,  663. 

It  is  not  negligence  for  a  street  car  to  start  while  a  passenger  is  in  the  act 
of  passing  from  the  platform  into  the  car,  see  Sharp  y.  New  Orleans  dip 
R.  Co.  (and  note),  332. 

Injured  by  sudden  start  of  car  before  safely  seated,  see  Pelly  y.  Denison  dt 
8.  Ry.  Co.,  909. 

Injured  by  sudden  start  of  car  while  attempting  to  board  it;  it  is  not  con- 
tributory negligence  as  a  matter  of  law  to  get  upon  a  street  car  while  in 
motion,  see  Clinton  v.  Brooklyn  Hts.  R.  Co.,  791. 

Injured  in  attempting  to  board  a  slowly  moYing  car  by  sudden  start  of  car, 
see  Maguire  y.  8t.  Louie  Transit  Co.,  629. 

Injured  while  boarding  car  by  sudden  start,  see  Plum  Y.  Metropolitan  8t.  By. 
Co.,  792;  Mulligan  y.  Metropolitan  8t.  Ry.  Co.,  787. 

Injured  while  attempting  to  board  car  by  sudden  start;  contradictory  eri- 
dence,  see  Northington  v.  Norfolk  Ry.  d  L.  Co.,  932. 

Injury  caused  by  start  of  car  while  attempting  to  board  it;  rule  of  company 
requiring  cars  to  stop  at  point  where  accident  occurred  is  admissible,  see 
Nassau  Eleo.  Ry.  Co.  y.  Corliss,  999. 

Injubed  by  Being  Thbown  fbom  Open  Cab  by  a  Sudden  Lubch. —  Tlie 
plaintiff,  a  passenger  on  one  of  the  defendant's  street  cars,  which  was  a 
four-wheel  summer  car,  the  trucks  being  in  the  center,  was  thrown  there- 
from into  the  street  by  a  sudden  jerk  or  lurch.  At  the  time  she  was 
thrown  she  was  standing  in  the  body  of  the  car.  It  was  held  that  the 
jerk  or  lurch  being  sufiScient  to  throw  the  plaintiff  from  the  place  wh»e 
she  stood  into  the  street  justified  a  finding  that  the  car  was  negligently 
operated.    Ilges  y.  8t.  Louis  Transit  Co.  (and  note),  586. 

Deobee  of  Cabe  fob  Safety  of  Passengebs. —  An  instruction  that  a  street 
car  company  is  bound  to  use  the  highest  degree  of  care  for  the  safety  of 
its  passengers,  together  with  an  instruction  to  the  effect  that  if  the 
motorman  was  negligent  and  his  negligence  caused  the  car  to  lurch,  etc^ 
plaintiff  could  recoYer  is  not  erroneous,  although  a  definition  of  the 
term  "  highest  degree  of  care  "  was  not  included  therein.  Ilges  y.  8t,  Louis 
Transit  Co.   (and  note),  586. 

Hiding  on  step  of  car,  injured  by  being  thrown  by  motion  of  car,  see  Hot- 
kotoitz  Y.  Brooklyn  Hts.  R.  Co.,  794. 
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degree  of  practical  care  and  dilig^ice  shall  be  observed  that  is  cowriatfnt 
with  the  mode  of  transportation  adopted;  and  the  sufficiency  of  cars  aad 
appliances  is  to  be  measured  by  those  which  have  been  proved  fay  ex- 
perience to  be  most  efficacious  in  known  use  in  the  same  business.  Paimer 
V.  Warren  8t,  Ry.  Co.  (cind  note),  839. 

Injury  caused  by  collision  of  cars;  presumption  of  negligence,  see  JSobtsMos 
V.  Bi.  Louie  d  Sub.  Ry.  Co.,  630. 

Injury  caused  by  collision  of  street  car  of  one  company  with  car  of  another 
company  attempting  to  pass  a  cross-over  switch,  see  KUnger  v.  Vnitei 
Truetion  Co.  et  tU.,  799. 

I19JI7BED  BY  BSINO    StBUCK  BT    PASSING   WaGON;    PBESUlfPTIOir   OF  NBQU- 

QBMGB;  CoNTBiBUTOBT  Neolig£Nce. —  Where  a  passenger  on  ui  open  ear 
is  injured  by  a  marble  slab  projecting  from  a  passing  wagon,  whidi  col- 
lided with  the  car,  the  occurrence  of  the  accident  raises  a  presumptka 
of  negligence  on  the  part  of  the  defendant,  and  the  burden  is  upon  it  to 
show  that  the  injury  did  not  result  from  its  ncigligence,  or  that  the  plain- 
tiff was  himself  guilty  of  negligence  directly  contributing  to  its  occur- 
rence. It  being  shown  that  the  plaintiff  did  not  see  the  passing  wagon 
and  was  unaware  of  its  danger  until  he  was  struck  and  injured,  it  is 
for  the  jury  to  determine  as  to  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence.    Jonee  v.  United  Rye.  d  Elec.  Co.  (and  note),  406. 

Injured  by  Colusion  with  Vehicijb. —  The  mere  fact  of  a  collision  with 
vehicle  causing  an  injury  to  a  passenger  does  not  establish  liability  of 
company.    Houston  Elect.  Co.  v.  Nelson,  906. 

Injury  caused  by  collision  with  vehicle;  negligence  of  the  driver  of  a  vdiide 
does  not  excuse  negligence  of  company,  see  Frank  v.  Metropolitan  Bt. 
Ry.  Co.,  798. 

Injured  by  shaft  of  an  express  wagon  puncturing  side  of  car,  see  KeUy  v. 
Metropolitan  8t.  Ry.  Co.,  801. 

In JUBED  BY  Being  Stbuck  by  Tbolley  Pole  at  the  Side  of  a  Cab. —  Hie 
plaintiff,  while  a  passenger  on  one  of  the  open  cars  of  the  defendant,  mo- 
mentarily leaned  outside  the  car  and  was  struck  by  a  trolley  pole  erected 
close  to  the  side  of  the  track.  He  did  not  know  of  the  proximity  of  the 
pole  to  the  car.  The  car  was  not  screened  on  either  side,  and  was  so  con- 
structed that  passengers  could  enter  and  depart  from  either  side.  It  was 
held  that  imder  the  circumstances  the  question  of  the  contributory  negli- 
gence of  a  passenger  was  one  of  fact  for  the  jury.  Cummings  v.  Wtdbila 
R.  d  L.  Co.  (and  note),  278. 

Defective  Device  fob  Opening  and  Shutting  Doob. —  It  was  alleged  that 
a  patented  device  for  opening  and  shutting  the  sliding  door  of  a  vesti- 
bule to  a  car  was  unsafe,  causing  an  injury  to  the  finger  of  the  intestate, 
from  the  shock  of  which  he  fainted,  and  fell  from  the  oar.  In  the  absence 
of  proof  that  the  plaintiff's  intestate  hurt  his  finger  because  of  the  de- 
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fective  derice,  and  that  the  injury  to  the  finger  caused  him  to  faint,  it 
was  held  that  the  jury  would  not  have  been  warranted  in  finding  that  the 
intestate's  fall  was  caused  by  such  injury.  WiUiame  y.  CitUfenM"  Eleo,  8t. 
Ry,  Co.,  433. 

Bums  received  from  a  floor  plate  heated  by  friction  caused  by  the  over- 
crowding of  a  street  car,  see  Po%Dell  v.  Hudson  Valley  Ry,  Co,,  800. 

Injury  caused  by  overcrowding  station  platform,  see  Dittn%an  v.  Brooklyn 
Hte.  R,  Co.,  801. 

Injured  by  defective  gate  on  platform,  see  Aeton  v.  8t,  Louis  Transit  Co,, 
631. 

Injured  by  kicking  horse  attached  to  car,  see  Roedeoker  v.  Metropolitan 
8t.  Ry.  Co.,  801. 

Injured  by  being  struck  by  a  car  upon  another  track  after  having  alighted 
at  a  crossing,  see  Beers  v.  Metropolitan  8t.  Ry.  Co.,  786. 

Pailure  of  passenger  on  alighting  from  car  to  look  out  for  an  approaching 
car  upon  a  parallel  track  before  crossing  it,  see  Cleveland  Elec.  Ry.  Co,  v. 
Wadsux)rth,  818. 

Unlawful  Abbest. —  The  plaintiff  was  a  passenger  on  a  car  of  the  defend- 
ant and  before  arriving  at  his  destination  the  car  was  stopped  and  the 
passengers  directed  to  alight  and  wait  for  another  car.  A  number  of  cars 
approached  and  passed  the  passengers  without  stopping.  One  of  the  pas- 
sengers as  another  car  approached  picked  up  a  rock  and  threw  it  through 
a  car  window,  whereupon  the  motorman  stopped  the  car  and  the  group 
of  passengers  got  on  board.  The  plaintiff  was  accused  of  being  the  man 
who  threw  the  stone,  and  was  subsequently  arrested  and  tried  and  found 
not  guilty.  In  an  action  for  malicious  prosecution  against  the  street  rail- 
way company  the  jury  returned  a  verdict  of  $1,500  for  actual  damages  and 
$1,000  for  exemplary  damages.  It  was  held  that,  although  the  plaintiff 
was  a  peaceful  and  law-abiding  citizen,  the  verdict  was  excessive  and 
should  be  set  aside.    Farrell  v.  8t.  Louis  Transit  Co.  (and  note),  592. 

Assault. —  The  aggravating  conduct  of  a  passenger  assaulted  by  a  con- 
ductor may  be  considered  in  determining  compensatory  damages.  Freed' 
man  v.  Metropolitan  8t.  Ry.  Co.,  802. 

Assault  by  conductor,  see  Sonnem  v.  8t,  Louis  Transit  Co.,  632. 

Ejection  for  failure  to  pay  fare,  see  OottuxUd  v.  8t,  Louis  Transit  Co,,  632. 

PEDESTRIAN.  (See  Children;  Instructions  to  Jury;  Look  and  Listen; 
Motorman;  Speed.) 
Stbuck  by  RuNNmo-BOABD. —  Pedestrian  on  edge  of  sidewalk  struck  by  run* 
ning-board  of  car  projecting  over  sidewalk  cannot  recover  unless  shown  to 
have  exercised  some  care  to  avoid  injury.  Hoyden  v.  Fairhaven  d  W.  R. 
Co.,  67. 
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Look  and  Listen. —  It  is  the  duty  of  a  pedestrian  about  to  cross  trade  to 
exercise  faculties  of  sight  and  hearing,  and  in  other  respects  to  take 
ordinary  precautions  to  avoid  collision  with  the  cars.  If  he  do  look  and 
listen,  he  will  be  held  to  an  apprehension  of  that  which  should  have  been 
seen  and  heard,  and,  if  he  fail  to  look  and  listen,  he  will  be  charged  with 
the  same  liability  in  case  of  disaster  as  if  he  had  done  so.  But  a  traveler 
may  cross  an  electric  street  railway  track  in  front  of  an  approaching  ear 
which  he  plainly  sees  and  distinctly  hears,  and  not  be  negligent.  If,  in 
view  of  his  distance  from  the  car,  the  rate  of  speed  of  its  approach,  and 
all  other  circumstances  of  the  event,  a  reasonably  prudent  man  would 
accept  the  hazard  and  undertake  to  cross,  a  traveler  may  do  so,  and  the 
propriety  of  his  conduct  is  ordinarily  a  question  for  the  jury.  Kofuaa 
City-Leaventoorth  R,  Co,  v.  Oallagher,  282. 

Accident  at  Cbossinq;  Duty  to  Look  and  Listen. —  The  recognised  rule 
is  that  before  attempting  to  cross  a  railway  track  a  person  should  stop, 
look,  and  listen,  and  it  will  hardly  do  to  substitute  for  it  a  rule  to  the 
effect  that,  being  at  a  distance  from  a  crossing,  toward  which  he  and  an 
electric  or  steam  car  are  traveling,  he  may  then  form  an  opinion  as  to 
which  of  the  two  will  get  there  first,  and,  acting  upon  that  opinion,  essay 
the  crossing  without  giving  himself  further  concern  upon  the  subject. 
Heehe  v.  New  Orleans  d  C,  R.  L,  d  P,  Co,,  323. 

Failusb  to  Look  befobe  Cbossino;  Ck)NTEMPOBANEon8  Negligence. — 
The  plaintiff's  intestate  before  going  upon  the  track  could  have  seen  and 
heard  the  approaching  car,  but  did  not  look,  listen,  or  pay  any  attention 
whatever  to  it.  It  was  held  that  his  negligence  was  not  only  concurrent 
with  that  of  the  defendant's  motorman,  but  contemporaneous  and  coin- 
cident with  his  injury,  and  that  there  was  no  room  in  the  case  for  the 
interposition  of  the  humanitarian  doctrine.  Ries  v.  8t,  Louis  Trans,  Co^ 
504. 

Walking  upon  track  in  front  of  an  approaching  car  without  looking  is  con- 
tributory negligence,  see  Lynch  v.  Third  Ave,  R,  Co.,  786. 

Danoebous  Cbossinq;  Extba  Pbeoautions. —  Where  a  crossing  is  eep^- 
cially  dangerous  on  account  of  its  locality  or  mode  of  construction,  or 
because  the  view  is  restricted  or  the  track  is  curved,  it  is  the  duty  of  the 
company  to  exercise  such  care  and  take  such  precautions  as  the  dangerous 
nature  of  the  crossing  requires.  The  company's  employees  are  held,  wiUh 
out  notice,  to  have  had  knowledge  of  the  visible  dangerous  conditions,  and 
are  bound,  without  specific  directions,  to  take  the  steps  necessary  for  the 
public  safety.    Eichom  v.  New  Orleans  d  C,  R,  L,  d  P,  Co,  (and  note),  351. 

Nbguqence  in  not  Taking  Pbopeb  Pbecautions. —  Where  trainmen  have 
reason  to  believe  there  are  persons  in  exposed  positions  on  the  tracks,  as 
over  unguarded  crossings  in  populous  districts  in  cities,  or  where  the 
public  are  wont  to  cross  with  such  frequency  and  numbers  as  to  be  known 
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to  them,  they  will  be  held  to  a  knowledge  of  th* 
not  taking  proper  care  and  precaution,  and  tl 
sponsible  for  injuries  received  in  consequence 
there  was  negligence  on  the  part  of  the  person 
the  part  of  the  servant  after  seeing  the  danger. 
d  C.  R.  L,  &  P,  Co,  (and  note),  351. 

Injubed  while  Cbossino  Track  to  Take  Cab.- 
track  to  take  a  car  was  told  to  hurry  up  by  th< 
car,  and  was  struck  by  a  car  approaching  frc 
Upon  the  theory  that  his  attention  might  have 
of  the  conductor,  the  question  of  his  contribute 
jury.    Stillings  v.  Metropolitan  8t,  Ry.  Co,,  76( 

Collision  with  pedestrian  about  to  board  car;  fai! 
ing  car  where  view  was  obstructed  is  not  co 
Binns  v.  Brooklyn  Hts,  R,  Co,,  788. 

Duty  to  Avoid  Collision. —  The  jury  might  we 
stances  of  the  case  that  the  motorman  was  nej 
the  possibility  of  a  pedestrian  emerging  from  1 
track,  shutting  off  his  vision  at  a  street  crossinj 
the  track  in  front  of  his  car,  and  in  failing  to 
avoid  a  collision  with  a  pedestrian  so  attempt! 
Miluxiukee  Elec,  Ry,  d  L.  Co,,  068. 

Obdinaby  Cabe  of  Motobkan. —  In  the  absence  o 
trian  was  on  the  track  when  the  car  approachei 
saw  him  in  a  dangerous  place  in  time  to  avo 
of  negligence  on  the  part  of  the  motorman  in 
check  its  speed  so  as  to  enable  the  decedent  to 
of  peril  is  not  sustained.  Warner  v.  8t.  Loui 
note),  520. 

Pboof  of  Neolioence. —  The  burden  of  proving 
upon  the  plaintiff.    It  is  not  enough  to  show  a 
There  must  be  a  direct  connection  between  tl 
injury,  and  the  negligence  must  be  the  proxin 
Warner  v.  8t,  Louie  d  Mer,  R.  R.  Co,  (and  note) 

Conjectubal  Cause. —  If  the  injury  may  have  ] 
causes,  for  one  of  which,  and  not  the  other,  t 
must  be  shown  with  reasonable  certainty  that 
defendant  is  liable  produced  the  result;  and  if 
conjecture,  the  plaintiff  must  fail  in  his  action 
Mer,  R.  R,  Co.  (and  note),  520. 
RiQHT  OF  Way  Oveb  Street  Cab  Tracks. —  A  p< 
cross  the  tracks  of  a  street  railway  at  other  poii 
should  yield  the  right  of  way  to  an  approa* 
should,  however,  exercise  every  care  in  his  pow 
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a  pedestrian  where  he  has  notice  of  the  tatter's  ] 
v.  Colston  (and  note),  318. 

Collision  while  crossing  street  diagonally  between 
Gulveeton  City  Ry.  Co,  v.  Hanna,  910. 

Injured  while  attempting  to  cross  track  in  front 
contributory   negligence,   see   Richmond   Tract. 
(and  note),  021. 

Ck)LusiON  WITH  Pedestrian;  Gontbibutobt  Negi 
intestate  was  struck  and  killed  by  one  of  the  def( 
evidence  was  conflicting  as  to  the  way  in  whic 
It  appeared  from  the  plaintiff's  evidence  that  tl 
the  track  to  avoid  travelers  approaching  him  on  t 
by  a  car  from  the  rear.  In  the  absence  of  eviden 
cised  due  care  in  stepping  from  the  track  out  o1 
plaintiff  could  not  recover  since  his  intestate 
contributory  negligence.    Dooley  v.  Greenfield  d 

Ordinary  care  to  avoid  accident  by  person  injui 
Oleaaon  v.  Worcester  8t.  Ry,  Co,  (and  note),  422. 

Standing  Between  Double  Tbaoks. —  The  genen 
upon  to  know  or  take  in  at  a  glance  that  th< 
tracks  in  a  city  is  not  wide  enough  to  afford  protc 
on  that  space,  or  to  know  the  length  and  widtl 
the  road.  A  person  has  the  right  to  assume  ths 
and  to  assume  that  it  was  not  likely  that  two  cai 
moving,  while  he  was  in  that  position.  Eichom 
L,  d  P.  Co,  (and  note),  351. 

Injured  by  collision  at  a  street  crossing  while  stai 
south  boimd  tracks,  see  Mulligan  v.  Third  Ave,  R 

Injured  by  crossing  in  front  of  car  which  had  stop 
oy  the  sudden  start  of  the  car,  see  McLeland  v.  S 

Collision  with  pedestrian  at  crossing;  failure  i 
Fanning  v.  8t,  Louis  Transit  Co.,  621. 

Injured  while  crossing  a  street  at  a  street  intersectic 
Hts.  R.  Co.,  787. 

Injured  by  falling  over  cord  stretched  across  a  i 
trench,  see  Schiverea  v.  Brooklyn  Hts,  R.  Co,,  79( 

PLATFORM,  PASSENGER  RIDING  ON.  (See  Pass 
Injubt  to  Passbngeb  on  Platpobm  op  Cbowded  ( 
UOENCE. —  w£ile  a  passenger  was  riding  on  the  i 
the  gate  on  the  side  next  to  the  tracks  of  the 
company  he  was  struck  by  a  car  of  the  latter  com 
site  direction  and  seriously  injured.  He  was  wai 
sition,  but  the  conductor  accepted  his  fare  withou 
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It  was  held  that  the  defendant  assuming  to  cany  the  plaintiff  in  such 
dangerous  position  must  use  care  for  his  safety  in  proportion  to  the 
danger;  and  at  the  same  time  the  plaintiff  was  bo\md  to  observe  such 
care  for  his  own  protection  as  an  ordinarily  prudent  man  would  be 
expected  to  observe  in  a  like  position  under  like  conditions.  The  ques- 
tion as  to  whether  the  taking  of  such  a  position  was  contributory  neg- 
ligence is  for  the  jury.  Parka  v.  8t,  Louis  d  Sub.  By,  Co,  (and  note), 
627. 

Assumption  of  Risk  of  Dangbbous  Posrnoir. —  A  passenger  never  assumes 
the  risk  of  a  street  railway  company's  negligence.  He  only  assumes  the 
risk  incident  to  traveling  on  the  company's  cars,  according  to  the  cir- 
cumstances and  conditions  of  his  position,  not  connected  with  the  com- 
pany's negligence.  If  the  injury  resulted  not  alone  from  the  danger  inci- 
dent to  the  act  of  traveling  under  the  given  circumstances  and  conditions, 
but  resulted  because  to  that  danger  was  added  the  consequence  of  the 
negligent  act  of  the  carrier,  there  was  no  such  assumption  of  risk  sa 
-would  relieve  the  company  from  liability.  Parka  v.  8t,  Louis  d  8uh. 
Ry,  Co,  (and  note),  527. 

Passenger  injured  by  being  thrown  from  platform  while  rounding  curve,  see 
Outens  V.  Metropolitan  8t,  Ry,  Co,,  793. 

Injury  to  passenger  riding  on  step  of  crowded  street  car,  by  being  thrown 
by  motion  of  car,  see  Moskowitz  v.  Brooklyn  Hts.  R,  Co.,  794. 

PLSADINGS. 

Specifio  Allegations  of  Nbqligenoe. —  Where  three  of  six  counts  in  a 
declaration  allege  general  ncigligence,  the  fact  that  the  other  three  allege 
specific  ncigligence  does  not  make  it  incumbent  upon  the  plaintiff  to  pro- 
duce evidence  substantiating  such  specific  charges,  nor  relieve  the  defend- 
ant from  its  burden  of  rebutting  the  presumption  of  negligence.  Chicago 
City  Ry,  Co.  v.  Carroll  (and  note),  124. 

AlXEGATION  AS  TO  RECKLESS  AND  INCOMPETENT  MOTOBMAN. —  An  allegation 

in  a  complaint  stating  that  the  injury  complained  of  was  caused  by  the 
negligence  of  a  motorman  in  the  service  of  the  defendant  who  was  a  reck- 
less and  incompetent  motorman  and  was  known  to  be  such  by  the  appel- 
lant long  before  the  collision  in  which  the  plaintiff  was  injured,  does 
not  sufficiently  meet  the  requirement  that  in  such  cases  the  complaint 
must  allege  that  the  plaintiff  had  no  knowledge  of  the  recklessness  and 
incompetency  of  the  motorman.  And  an  allegation  of  the  want  of  knowl- 
edge of  such  recklessness  and  incompetency  on  the  part  of  the  injured 
employee  must  be  as  broad  as  the  allegation  of  knowledge  on  the  part 
of  the  employer.  Indianapolis  d  0.  R.  T.  Co.  v.  Foremar^  (and  note),  206. 
Allegation  as  to  Defective  Construction  of  Work  Cab. —  It  appearing 
that  the  proximate  cause  of  the  plaintiff's  injuries  was  the  running  of 
another  car  into  and  upon  said  work  car,  and  not  the  n^ligent  con- 


(For  Index  to  Notes,  see  ante,  p.  xv.) 

PLEADINGS  —  ( Continued ) . 

struction  and  equipment  of  said  work  car,  the  allegations  in  Hie 
plaint  as  to  the  age  and  negligent  construction  and  equipment  of  the 
work  car,  and  the  danger  of  operating  it  on  the  main  line  may  be  disre- 
garded.   Indianapolis  d  O,  R.  T.  Co.  v.  Foreman  (and  note),  206. 

Emploteb'8  Knowledge  of  Defects  Must  be  Allbqed. —  A  complaint,  is 
an  action  by  an  employee  against  his  employer  for  injuries  reoeiyed 
while  in  his  employment,  must  allege  that  the  employer  had  no  knowledge 
of  the  defects  or  imperfections  causing  the  injuries  complained  of.  Indiam- 
apolia  d  G.  R,  T.  Co,  v.  Foreman  (and  note),  206. 

Sufficient  allegation  as  to  company's  negligence  where  precise  cause  of  aeei- 
dent  was  known  to  company  and  not  to  passenger,  see  PoweU  t.  Hudson 
Valley  Ry,  Co,,  800. 

Allegation  as  to  cause  of  sudden  stopping  of  car  causing  injury  to  paasenger, 
see  McCauley  v.  Rhode  Island  Co.,  866. 

Failure  to  allege  negligence,  see  Daly  y.  Milwaukee  Elect.  Ry.  d  L.  Co.,  459. 

PRESUMPTION  OF  NEGLIGENCE.  (See  Evidence;  Instructions  to  Jury; 
Passengers, ) 

Application  of  Doctbinb  of  Kes  Ipsa  Ldquitub. —  The  maxim  of  res  ipsa 
loquitur  is  applicable,  and  a  presumption  of  negligence  on  the  part  of  the 
defendant  arises  where  it  appears  that  the  car  which  struck  the  wagon 
of  the  plaintiff's  intestate  was  being  run  without  a  motorman.  Chicago 
City  Ry,  Co,  v.  Barker  (and  note),  182. 

Rebuttal  of  Pbesumption. —  It  appears  from  the  testimony  of  the  motor- 
man  that  he  fell  from  the  car  because  of  an  electric  shock  receired  by 
him  while  operating  such  car.  Other  testimony  tended  to  show  that  the 
motorman  was  not  negligent  in  the  performance  of  his  duty.  It  was  held 
that  the  question  as  to  whether  the  defendant's  evidence  sufficiently  re- 
butted the  presumption  of  negligence  was  one  of  fact  for  the  jury. 
Chicago  City  Ry,  Co,  v.  Barker  (and  note),  182. 

Where  passenger  was  injured  by  defective  gate  on  platform,  see  Aston  ▼• 
8t,  Louis  Transit  Co,,  631. 

Passenger  thrown  from  car  by  sudden  lurch,  see  Ilges  v.  8t.  Louis  Transit 
Co,  (and  note),  586. 

Passenger  injured  by  fall  of  trolley  pole,  see  Chicago  City  Ry.  Co.  v.  Car- 
roll (and  note),  126. 

Where  passenger  is  injured  by  collision  of  cars,  see  Rohinson  v.  8t,  Louis 
d  Sub,  Ry.  Co,,  630;  Palmer  v.  Warren  8t,  Ry.  Co.  (and  note),  839. 

Where  a  passenger  was  injured  by  a  collision  of  a  street  car  of  one  com- 
pany with  the  car  of  another  company  attempting  to  pass  a  cross-over 
switch,  see  Klinger  v.  United  Traction  Co,  et  al.,  799. 

Arising  from  derailment  of  car  causing  injury  to  passenger,  see  Heyde  v. 
8t.  Louis  Transit  Co.,  630;  Smith  v.  Milwaukee  Elect.  Ry.  d  L,  Co.  (and 
note),  062. 
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Statute  giving  fire  apparatus  right  of  way  on  streets,  see  City  of  New  YoHt 

v.  Metropolitan  Bt.  Ry.  Co,,  781. 
Pedestrian  should  yield  right  of  way  to  approaching  car  at  a  point  other 
than  a  regular  crossing,  see  Louisville  Ry.  Co.  v.  Colston  (and  note),  318. 

RUNKING-BOASD.     (See  Passengers;  Platform,  Passenger  Riding  on.) 

Overlapping  Sidewalk. —  Where  the  running-boards  of  street  cars  orerlAp 
the  edge  of  the  sidewalk,  it  is  the  duty  of  the  motorman  to  use  reaaonable 
care  to  avoid  injury  to  persons  on  the  sidewalk;  and  reasonable  care  may 
mean  great  care,  depending  upon  the  circumstances,  and  the  greater  the 
overlapping,  the  greater  the  degree  of  care  which  must  be  exerciaedL  Am 
instruction  to  this  effect  was  sustained.  Hoyden  v.  Fairhaven  d  W.  R^ 
Co.,  67. 

Use  of  Street  Car  with  Running-Board. — The  mere  use  of  a  street  car 
with  a  running-board  in  streets  so  narrow  that  such  boards  overlap  the 
sidewalk  does  not  of  itself  constitute  prima  facie  negligence.  Hoyden  ▼. 
Fairhaven  d  W.  R.  Co.,  67. 

Care  to  be  exercised  to  avoid  injury  to  intoxicated  passenger  riding  on 
running-board,  see  Lawson  v.  Seattle  d  R.  Ry.  Co.  (and  note),  945. 

Duty  of  company  to  protect  passengers  permitted  to  stand  upon  running- 
board  of  over-crowded  car,  see  Bheeron  v.  Coney  Island  d  Brooklyn  R.  Oo., 
796. 

SELF-PSESESVATION.     (See  Look  and  Listen.) 
Doctrine  as  to  instinct  of,  see  Kansas  City-Leavemoorth  R.  Co.  v.  QoUagherf 

282. 

SPECIFIC  PERFORMANCE. 

An  electric  railway  company  cannot  be  compelled  to  perform  its  duties  to 
the  public  under  its  franchise  by  specific  performance,  see  MfUthews  v. 
Southern  Ohio  Traction  Co.,  817. 

SPEED.  (Sec  Children;  Evidence;  Instructions;  Motorman;  Pedestrian; 
Vehicle,  CoUision  ioith.) 

Evidence  as  to  Speed. —  The  question  being  in  dispute  as  to  whether  the 
car  was  nmning  at  a  high  and  dangerous  speed,  and  as  to  whether  such 
speed  was  so  great  as  to  constitute  negligence,  it  was  proper  to  admit 
evidence  as  to  the  speed  of  the  defendant's  cars  at  the  place  where  the 
accident  occurred  for  ten  days  prior  to  such  Accident.  Union  Tract.  Co. 
V.  Vandercook,  231. 

Opinion  evidence  as  to  speed  of  car,  see  Aston  v.  St.  Louis  Transit  Co.,  631. 

The  answer  of  a  witness  tending  to  support  a  contention  that  the  rate  of 
speed  was  excessive  held  competent,  see  Reagan  v.  Manchester  St.  By, 
Co.,  662. 
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had  no  right  to  enter  upon  the  adjoining  grounds  to  repair  it,  it  eould 
not  be  held  liable  for  any  injury  resulting  from  the  use  thereof;  but  the 
court  held  that  since  the  contrivance  was  used  by  the  defendant's  pas- 
sengers alone,  and  it  knew  that  it  was  being  so  used,  it  was  bound  to  at 
least  ordinary  care  in  seeing  that  it  was  fit  for  the  purpose  for  which 
it  was  intended.    Cotant  v.  Boone  Bub,  Ry.  Co,  (and  note),  269. 

LiABiUTT  or  Defendant  fob  Defeotivb  GoNDinoif  of  Stile. —  The  duty 
of  a  carrier  of  passengers  does  not  end  when  the  passenger  has  alightfd 
from  its  cars.  It  must  provide  reasonably  safe  means  of  access  to  and 
from  its  stations  or  terminals  for  the  use  of  its  passengers,  and  the  pas- 
sengers have  a  right  to  assimie  that  the  means  of  egress  provided  are 
reasonably  safe.  The  defendant  having  knowledge  of  the  constmetioB 
of  the  stile  and  impliedly  inviting  its  passengers  to  use  it  is  liable  for 
its  defective  condition,  although  it  was  erected  by  a  stranger.  CotmU 
V.  Boone  Sub,  Ry,  Co,  (and  note),  269. 

In JUBT  TO  Passengeb  on  Station  Platform  ;  Negligence. —  The  plaintiff's 
intestate  was  standing  upon  a  platform  maintained  by  the  defendant, 
waiting  for  a  car,  and  was  struck  by  the  footboard  of  a  car  pasBing  the 
platform.  It  was  held  that  in  the  absence  of  reasonable  evidence  of  any 
specific  act  of  negligence  on  the  part  of  the  employees  of  the  defendant, 
it  was  improper  to  submit  the  case  to  the  jury.  State  to  Use  of  Bgnmr 
V.  VnAted  Rye,  d  Elec,  Co.  (and  note),  388. 

STEAM  RAILROAD.  (See  Croeaing  Railroad  by  Street  Railroad;  Railroad: 
Railroad  Crossing,) 

Operation  of  Railroad  in  Street. —  Where  a  steam  railroad  company 
operates  its  railroad  in  a  street  its  trains  must  be  run  with  due  regard 
to  the  safety  of  persons  rightfully  using  the  street.  The  mere  fact  that 
the  person  drives  upon  the  tracks  of  such  a  railroad  in  a  street  does  not 
constitute  him  a  trespasser,  nor  does  he  thus  forfeit  his  right  to  exact 
from  the  railroad  company  a  reasonable  effort  to  avoid  a  ccUision.  Boli 
V.  Pennsylvania  R,  Co,,  828. 

Unless  authorized  by  legislative  grant,  the  laying  of  a  steam  railway  longi- 
tudinally in  a  street  is  a  wrongful  appropriation  thereof,  see  Bork  v. 
United  N.  J.  R,  d  C,  Co,  (and  note),  727. 

STREET  INTERSECTION. 

The  control  of  a  car  demanded  at  a  street  intersection  is  such  control  as 
will  prevent  the  occurrence  of  accidents  in  the  absence  of  negligence  on 
the  part  of  pedestrians  or  others  lawfully  using  the  highway,  see  Mamer 
V.  Brooklyn  Hts,  R.  Co,,  787. 

What  constitutes,  see  Freeman  v.  Brooklyn  Hts,  R.  Co,,  779;  €hldkrmm 
T,  Metropolitan  St,  Ry,  Co,,  780;  Mauer  v.  Brooklyn  HU.  R.  Co.,  787. 


(For  Index  to  Notes,  see  ante,  p.  xv.) 
STRBSTS.     (See  Abutting  Owners;  Additional  Servitude; 
r^  ting  Owners;  Franchise;  Municipal  Ordinances,) 

-^  Dbdigation  of  Public  Stbeets;  Aooeptanoe  bt  Mxjkh 

private  property  is  platted  by  the  oi^ners  showing  pro 
streets  so  laid  out  are  not  absolutely  dedicated  to  a 
expressly  accepted  by  the  proper  municipal  authorities 
acceptance  the  fee  of  such  streets  does  not  vest  in 
--.  Russell  V.  Chicago  d  M.  Elec,  Ry,  Co.  (and  note),  100. 

^  Exclusive  Right  to  Use  Streets. —  A  municipality  ci 

street  railway  company  the  exclusive  right  to  use  a 
street  railway  company  cannot  erect  in  the  street  an  < 
nature  of  a  trestle  or  embankment  which  will  preclude 
using  any  portion  of  it.     Russell  v.  Chicago  d  M,  El 
note),  100. 
^  Injunction  Restbainino  Street  Railway  Gompant  fro 

not  Dedicated. —  An  injunction  will  lie  against  a  sti 
pany  compelling  the  removal  of  its  obstructions  upon  h 
cated  for  street  purposes.  Russell  v. .  Chicago  d  M,  E 
note),  100. 
Construction  of  Viaduct;  Extension  Beyond  LiMiTt 
authorizing  the  construction  of  a  superstructure  or  t 
of  a  village,  upon  condition  that  the  street  railway  coi 
tional  lands  to  be  dedicated  for  street  purposes,  is  authoi 
is  estopped  from  insisting  upon  the  removal  of  any 
superstructure  or  trestle-work  because  it  extended  I 
specified  in  the  ordinance,  where  such  work  was  done  i 
sion  of  the  village  president  and  village  engineer,  ht 
^  knowledge  that  the  company  was  using  more  than  the 

of  the  street.    Winnetka,  Village  of,  v.  Chicago  M,  Ele 
Ejectment  against  Street  Railroad  Appropriating  Str 
'^  of  the  fee  of  land  subject  to  an  easement  for  a  public 

tain  ejectment  against  an  intruder  who  wrongfully  appi 
to  a  purpose  wholly  foreign  to  the  easement,  but  his  r 
f  sion  will  be  subject  to  the  easement  in  question.    Bor^ 

^\  R,  d  C.  Co,  (and  note),  727. 

Wrongful  Use  by  Steam  Railroad. —  The  laying  of  a  ste 

tudinally  in  a  street,  unless  by  authority  of  legislative 

implied  will  be  regarded  as  such  an  exclusive  and  wr 

;/'  tion  of  that  part  of  the  street  to  a  purpose  foreign  to  t 

,i^  sustain  such  action  of  ejectment  by  the  abutting  owner 

i<v'  pany.    Bork  v.  United  N,  J.  R,  d  C.  Co.  (and  note),  71 

Use  by  street  railway  an  additional  burden  where  fee  is  ii 

<  ■'  see  Paige  v.  Bohenectady  Ry,  Co,,  768. 


(For  Index  to  Notes,  see  ante,  p.  T9.)t 

STREETS,  DEFECTS. 

Defects  caused  bt  GoNiSAcrom  with  Municipalitt. —  Where  &  oootimci 
between  a  paving  company  and  a  municipality  requires  the  oontraetar  to 
maintain  the  pavement  in  repair  for  a  period  of  five  years,  a  street  rail- 
road company  is  not  liable  for  injuries  caused  within  such  period  fay  an 
opening  left  by  the  contractor  in  the  pavement  alongside  the  tracks  d 
the  company.    Binninger  v.  City  of  New  York,  738. 

Liability  of  street  railway  company  for  injury  to  pedestrian  billing  over 
cord  stretched  across  a  temporary  bridge  over  a  trench,  see  Schiverem  ▼. 
Brooklyn  Hta,  R,  Co.,  790. 

STREETS,  PAVING. 

Agbbemeitt  with  Street  Railway  CoMPAirr  to  Pave  Stbkets;  Vunt 
Vibes;  Specific  Pebfobmance. —  Under  Illinois  Rev.  Stat.,  chap.  24,  i  63, 
city  councils  are  vested  with  the  exclusive  power  to  pave,  grade^  cnrfc^ 
improve,  and  regulate  the  streets.  A  street  railway  company  has  no 
power  to  enter  into  an  agreement  with  the  owners  of  properly  abutting 
on  streets  to  pave  the  streets  through  which  its  tracks  are  laid.  Sodi  a 
contract  is  ultra  vires,  and  cannot  be  specifically  enforced.  Farwn  t. 
Fogg,  87. 

Lquv  fob  Paving  Assessicbnts  against  Stbeet  Railway. —  Where  a  Hen 
for  paving  assessments  has  been  ascertained  and  fixed  in  favor  of  a  dty 
against  a  street  railway  by  a  decree  of  court,  and  such  railway  is  sdd 
under  foreclosure  of  a  mortgage  executed  subsequent  to  such  lien,  the 
purchaser  of  the  property  at  such  sale  may  redeem  from  the  lien  for 
the  paving  assessments,  and  upon  such  redemption  he  will  be  subrogated 
to  the  rights  of  the  city  in  respect  to  such  lien,  and  will  hold  the  proper^ 
as  against  a  lien  subsequent  to  tiiat  of  the  mortgage,  notvrithstandii^ 
the  fact  that  the  city  is  the  holder  of  such  subsequent  lien.  City  of 
Lincoln  V.  Lincoln  St,  Ry.  Co,,  634. 

Effect  of  Contbact  between  Municipality  and  Pavement  Oontbacioi. 
—  A  contract  between  a  paving  company  and  a  municipality  to  repave  a 
street  through  which  a  street  railroad  is  constructed^  and  to  maintain 
such  pavement  in  repair  for  a  period  of  five  years  relieves  the  railroad 
eompany  during  such  period  from  the  obligation  of  keeping  the  street 
in  repair  as  required  by  the  original  resolution  granting  its  frandiise. 
Binninger  v.  City  of  New  York,  738. 

Liability  of  Company  fob  Cost  of  Rbpavbmbnt. —  An  ordinance  requiring 
a  street  railway  company  to  pave  the  parts  of  the  streets  on  wbieh  its 
tracks  were  laid,  and  to  pave  the  whole  width  of  the  streets  whers  sidings 
were  laid,  does  not  require  the  company  to  pave  the  entire  width  at  a 
place  where  the  sidings  were  removed  prior  to  the  time  when  tfte  re- 
pftvonent  was  laid.  Shamokin  Borough  v.  Shamohin  d  Mt.  C.  JWm^  ^* 
Co.,  832. 
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SUBWAY. 

Use  of  streets  lor  oonstruction  of  subway  not  an  additional  servitudct,  see 
Bears  y.  Oroekeir,  444. 

TAXATION. 

Ck>NSTiTunoNAL  Pboyibion. —  Provision  of  California  Constitution  (art.  13, 
S  10)  as  to  taxation  of  railways  operated  in  more  than  one  county  not 
applicable  to  street  railways.  San  Francisco  d  8.  M,  Elec.  Ry,  Co.  v. 
Scott  (and  note),  36. 

Rkal  Pbofebty  of  Street  Railway  Company;  Municipal  Tax  on  Qboss 
Eabninqs  ;  FixTUBEs. —  A  municipal  ordinance  providing  for  the  payment 
to  a  city  of  a  percentage  of  the  gross  earnings  of  a  street  railway  com- 
pany and  further  providing  that  such  company  shall  pay  the  city  such 
taxes  for  municipal  purposes  as  shall  be  levied  or  assessed  upon  the  lots 
and  parcels  of  lands  and  buildings  thereon  which  are  the  property  of 
the  company,  should  not  be  construed  so  as  to  exclude  from  the  assess- 
ment-rolls for  taxation  for  municipal  purposes  the  machinery  used  by 
the  company  in  the  operation  of  its  railway  by  electrical  power.  Detroit 
United  Ry,  Co,  v.  Tax  Commissioners,  495. 

Power  of  State  Board  of  Tax  Commissioners. —  The  provisions  of  a 
municipal  charter  for  the  taxation  of  real  and  personal  property  within 
the  city,  and  that  the  city  assessors  shall  make  copies  of  the  rolls  as 
finally  confimred  by  the  city  council,  on  which  they  should  ratably  assess 
county  and  State  taxes  as  provided  by  general  law,  do  not  prefvent  the 
State  from  enacting  a  law  requiring  the  revision  of  local  assessments 
by  a  State  board  of  tax  commissioners.  Detroit  United  Ry,  Co.  v.  Tacp 
Commissioners,  496. 

Exemption  of  power  house  under  general  statute  relating  to  taxation  of 
railroad  property  for  municipal  purposes,  see  City  of  Philadelphia  v. 
Elec,  Tract.  Co,,  862. 

Privilege  tax  on  street  car  advertising,  see  Knowville  Tract.  Co.  v.  Mc- 
Millan, 879. 

XSANSFERS.  (See  Ejection  of  Passenger;  Passengers.) 
Bbquired  by  Franohisb;  Annexed  TKbbiiory. —  Where  a  franchise  pro- 
vides that  transfer  tickets  should  be  issued  free  of,  charge  to  all  passengers 
requesting  the  same  who  boarded  its  oars  at  any  point  upon  its  line 
within  the  limits  of  the  city,  and  whose  destination  might  be  upon  any 
point  upon  any  other  line  within  such  limits,  it  was  held  that  the  exten- 
sion of  the  boundaries  of  the  city  subsequent  to  tiie  date  of  the  franchise 
did  not  affeot  the  duty  of  the  company,  and  that  it  was  required  there- 
under to  issue  transfers  to  any  point  within  the  boundaries  of  the  city» 
notwithstanding  the  extension.  Indiana  Ry.  Go.  v.  Hoffman,  108. 
EuLB  Requirino  Production. —  Rule  requiring  production  of  tjanal^r  is 
nasonahle  and  oompany  is  not  liable  for  ejection  of  passenger  lor  figure 
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TRANSFERS—  {Continued), 

to  produce  it>  although  passenger  was  entitled  to  the  issue  of  such  i 

fer  upon  the  car  where  he  paid  his  fare.    Orxnoley  ▼.  FitoMmrg  d  L.  8t. 

By,  Co,,  453. 

Wbit  of  BIandamus. —  A  peremptory  writ  of  mandamus  will  not  be  granted 
upon  the  application  of  a  private  individual  to  compel  tiie  issue  of  trans- 
fers.   People  ex  rel.  Lehmaier  v.  Interurban  8t,  Ry.  Co,,  751. 

UsB  OF  Tbansfebs  on  Consolidated  Lines. —  A  condition  in  a  franchise 
requiring  the  company  to  give  transfer  tickets  for  use  on  all  of  its  own 
lines  does  not  require  the  holder  of  such  franchise  to  give  transfers  for 
use  on  a  line  connecting  its  lines  within  the  city  with  the  lines  of  another 
street  railway  in  another  city,  whose  rights  had  been  acquired  by  the 
former  company,  notwithstanding  the  fact  that  the  franchise  of  the  latter 
company  was  granted  subject  to  similar  conditions.  City  of  MontpeUer 
V.  Barre  d  M,  Tract,  d  P,  Co,  (and  note),  911. 

Evidence  as  to  possession  of,  see  Chicago  City  Ry,  Co.  v.  CarroU  (and  note), 
124. 

Want  of  transfer  slips  by  conductor  is  not  a  defense  to  an  action  on  a 
penalty,  see  Rosenberg  v.  Brooklyn  Hts,  R.  Co,,  807. 

TRBSPASSBR.     ( See  Children ;  Newehoys ;  Passengers, ) 

Newsboy  riding  on  car  as  trespasser  compelled  to  jump  off  by  threat  of 

conductor;  liability  for  death,  see  Chicago  City  Ry,  Co,  v.  O^DonneU,  147 
Children  riding  on  street  car  without  permission;   liability  for  injuria 

caused  by  being  thrown  off  by  jolt  of  car,  see  Moneha^  v.  South  Cov. 

d  Cin,  8t.  Ry,  Co,  (and  note),  312. 
Newsboy  riding  on  car,  liability  for  injury,  see  Albert  v.  Boston  Elev,  Ry, 

Co,,  448. 

VEHICLES,  COLLISION.  (See  Evidence;  Fright  of  Horse;  Instructions;  Look 
and  Listen;  Motorman;  Ordina^  Care;  Speed,) 
At  Street  Intebseotion. —  Plaintiff's  intestate  drove  his  wagon  from  be- 
hind a  beer  wagon  which  obstructed  his  view  upon  the  tracks  of  the  de- 
fendant at  a  street  intersection  and  was  struck  and  killed.  Evidence  held 
sufficient  to  submit  question  of  decedent's  negligence  to  the  jury.  Chicago 
City  Ry,  Co,  v.  O'Donnell  (and  note),  170. 
Collision  at  Street  Cbossino;  Duty  to  Look  and  Listen. — Before  crossing 
the  tracks  the  plaintiff  looked  both  ways  and  saw  cars  approaching  on  each 
track,  one  at  a  distance  of  about  a  block  and  the  other  at  a  distance  of 
about  two  blocks.  He  looked  a  second  time  before  driving  upon  ihe  first 
track,  but  was  struck  by  a  car  upon  the  second  track  as  he  drove  upon 
it.  It  was  held  that  was  not  contributoiy  negligence  as  a  matter  of  law 
to  fail  to  look  a  second  time  before  reaching  the  second  track,  and  to 
endeavor  to  avoid  the  car  on  that  track  by  stopping  upon,  or  attempting 
to  back  from  the  first  track.    Chauvin  v.  Detroit  United  By,  Co,,  478. 
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VKHICLBS,  COLLISION—  {Continued). 

RiOHTs  OF,  AT  Street  Intebseotion. —  It  is  the  duty  of  a  motonnaii  in 
chaige  of  a  car,  when  approaching  an  intersecting  street,  to  have  his  car  so 
far  under  control  that  he  will  not  endanger  the  safety  of  persons  in 
Tehides  driving  across  the  track.  Searles  v.  Elizabeth,  P.  d  C.  J.  Ry, 
Co,  (and  note),  706. 

Collision  at  street  intersection,  see  El  Pcuo  Elect,  Ry.  Co,  v.  Kendall,  910. 

I>riving  across  track  at  street  intersection  in  front  of  a  rapidly  approaching 
car  about  half  a  block  away,  see  QoWcranz  v.  Metropolitan  8t,  Ry,  Co,, 
780. 

Collision  at  street  intersection;  what  constitutes  street  intersection;  rule 
as  to  equal  rights  at  street  intersection,  see  Freeman  v.  Brooklyn  Eta, 
R,  Co,,  779. 

Motobman's  Duty  to  Stop  Cab. —  Evidence  considered  and  held  sufficient 
to  justify  finding  that  motorman  should  have  stopped  his  car  in  time  to 
prevent  collision  at  street  crossing,  see  Union  Tr€tct,  Co,  v.  Varider  Cook, 
231. 

Nkouoknce  Infebbed  fboh  CntouMSTANCES. —  Where  it  appeared  that  a 
milkman,  while  driving  his  inclosed  wagon  along  the  defendant's  tracks, 
was  injured  by  a  collision  with  one  of  its  cars;  that  he  looked  back  a 
number  of  times  to  see  whether  a  car  was  approaching;  that  the  speed 
with  which  the  car  approached  was  excessive,  and  that  there  were  no 
obstructions  upon  the  track  preventing  the  motorman  from  observing  the 
plaintiff's  wagon;  it  was  held  that  the  jury  might  infer  from  the  motor- 
man's  failure  to  exercise  reasonable  care,  that  he  was  negligent.  Indian- 
apolis  8t,  Ry,  Co,  v.  Darnell  (and  note),  237. 

CowTBiBUTOBT  NEGLIGENCE;  Failubb  TO  LooK  BEHIND. —  Under  tjie  circum- 
stances of  the  case  it  was  held  not  contributory  negligence  for  the  plain- 
tiff while  driving  along  the  defendant's  track  not  to  constantly  look  behind 
him  for  approaching  cars.  He  may  be  presumed  to  have  known  that  his 
wagon  was  plainly  visible  to  the  motorman,  and  that  without  special 
circumstances  which  do  not  appear,  the  railway  company  could  only 
have  run  him  down  carelessly  or  willfully.  Indianapolis  8t,  Ry,  Co,  v. 
Darnell  (and  note),  237. 

Cab  to  be  Stopped  Afteb  Disoovebt  op  Pebilous  Situation. —  The  negli- 
gence of  a  plaintiff  in  driving  across  a  street  railway  track  without 
stopping  to  look  and  listen  will  not  excuse  the  company  where  its  motor- 
man  failed  to  use  reasonable  diligence  to  stop  the  car  after  discovering 
the  plaintiff's  peril.  If  the  motorman's  failure  to  stop  the  car,  after 
seeing  the  danger,  directly  and  immediately  caused  the  injury  to  the  plain- 
tiff, the  company  is  liable.    Omaha  St.  Ry,  Co.  v.  Larson  (and  note),  654. 

Btttt  to  Avoid  Ck>LiJSioN. —  An  instruction  to  the  effect  that  if  the  jury 
find  that  the  plaintiff  was  guilty  of  want  of  reasonable  and  ordinary  care 
in  attempting  to  cross  the  tracks  under  the  circumstances  of  the  case, 
then  he  is  not  entitled  to  recover,  unless  they  believe  that  the  motorman 
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VEHICLSS,  COLLISION^  {Continued). 

could  have  avoided  the  accident  by  the  use  of  ordinary  care,  after  be 
saw,  or,  by  the  use  of  ordinary  care,  might  have  seen,  that  the  plaintilT 
was  on  the  track  or  very  near  thereto  and  driving  toward  the  same,  and 
was  in  danger  of  being  struck  by  the  car,  was  sustained.  Richmond  Pwt. 
d  Power  Co,  v.  Cordon,  936. 

Duty  of  motorman  to  avoid  collision,  see  Moron  v.  Leslie,  254. 

Attempting  to  cross  track  in  front  of  approaching  car  without  looking  and 
listening  does  not  preclude  recovery  where  the  motorman  could  have 
stopped  the  car  in  time  to  avoid  collision  had  it  been  operated  at  a  proper 
rate  of  speed,  see  Kolb  v.  8t,  Louis  Transit  Co.,  611. 

Collisicm  with  vehicle  driven  from  a  driveway  upon  street  car  tracks;  dvtj 
of  motorman  to  avoid  collision  notwithstanding  failure  of  driver  to  look, 
see  Fellenz  v.  8t,  Louis  d  Sub,  Ry,  Co,,  620. 

Whebb  Hob8E  is  RuivNiNO  Aw  AT. —  When  vehicle  drawn  by  horse  whidi  is 
running  away  is  struck  by  car  which  could  have  been  stopped  in  time 
to  avoid  collision  it  is  error  to  give  a  peremptory  instruction  to  find  for 
the  defenduit.    Thiel  v.  South  Cov,  d  On,  8t,  Ry.  Co.,  308. 

Collision  where  team  was  observed  to  be  \inmanageable  from  fright  caused 
by  operation  of  car,  see  Wilson  v.  Chippewa  Valley  Elec.  Ry,  Co.,  979. 

Cbossino  Track;  Ebbob  in  Judgment  as  to  Distance. —  A  person  who 
attempts  to  cross  a  track  in  front  of  an  approaching  car  in  the  belief 
that  he  will  be  able  to  get  across  before  the  car  could  reach  the  place 
of  crossing  cannot  recover.    Atlanta  Ry.  d  P.  Co.  v.  Owens,  78. 

SuiH>ENLT  Driven  on  Track. —  Where  a  person  drives  a  horse  and  wagon 
in  front  of  a  street  car  so  near  the  car  that  it  cannot  be  stopped  by  the 
motorman  in  time  to  avoid  a  collision,  the  street  railway  company  is  not 
liable  for  the  injury.  Chicago  Union  Trac.  Co.  v.  Browdy  (and  note), 
138. 

Loaded  Waqon  Dbivkn  Aoboss  Tback. —  In  an  action  for  injuiies  received 
in  attempting  to  drive  his  teani,  hauling  a  wagon  heavily  loaded,  across 
the  tracks  of  the  defendant,  an  instruction  that  the  ordinary  care  re- 
quired of  the  plaintiff  in  driving  across  the  track  was  that  "care  and 
foresight  to  avoid  danger  which  a  person  of  ordinary  prudence,  caution, 
and  intelligence  would  usually  exercise  under  the  same  or  similar  cir- 
cumstances," was  held  correct  and  could  not  be  objected  to  because  of 
tiie  use  of  the  word  "usually."  Chicago  Union  Tract.  Co.  v.  Chugren 
(and  note),  190. 

Failubb  to  Stop  Befobb  Dbivinq  on  Tback. —  Where  at  the  time  the  plain- 
tiff attempted  to  cross  no  car  could  be  seen  or  heard,  although  he  could 
see  for  a  distance  of  128  feet  up  the  track,  and  the  car  was  approaching 
at  a  speed  of  at  least  forty  miles  an  hour;  and  the  car  was  more  than 
260  feet  away  when  he  first  drove  his  horse  upon  the  crossing,  it  was 
held  that  the  plaintiff's  failure  to  stop  before  crossing  the  track  was  not 
contributory  negligence  as  a  matter  of  law.  Union  Tract.  Co.  v.  Tarn- 
der  Cook,  231. 
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(Bk>r  Index  to  Notes,  see  amte,  p.  xy.) 

TSmCLSS,  COLLISION—  {Continued). 

CmmanfQ  nr  Front  of  Gab;  Gontbibutobt  NBGUcnifOB. —  The  plaintiff,  in 
attempting  to  drive  across  the  tracks  of  the  defendant  at  a  street  inter- 
section, was  strudc  by  one  of  the  defendant's  oars  and  thrown  from  his 
wagon  and  injured.  It  appeared  that  he  was  driving  down  a  street  which 
was  at  a  grade  of  about  3  per  cent.  His  horse  approached  the  crossing 
at  a  slow  walk.  He  saw  the  car  approaching  at  a  distance  of  about  250 
feet,  but  did  not  stop  before  going  upon  the  track.  It  was  held  that  he 
was  guilty  of  contributory  negligence.  Roenfeldt  ▼.  Bt,  Louis  d  Sub,  Ry. 
Co.  (and  note),  562. 

CBOSsme  Tbaok  in  Fbont  of  Appboaohing  Cab;  Gontbibutobt  Neouqencs. 
—  It  is  for  the  jury  to  determine  whether  a  person  is  guilty  of  contribu- 
tory negligence  in  attempting  to  cross  a  track  from  a  distance  of  twenty- 
five  feet,  in  front  of  a  street  car  i^proaohing  at  about  200  feet  distant. 
hinder  v.  8U  Louie  Trotifie  Co.,  007. 

Contributory  negligence  in  attempting  to  cross  track  when  driver  knew 
that  car  was  likely  to  strike  him,  see  Moron  v.  Leslie,  254. 

Driving  vehicle  on  track  in  front  of  approaching  car  without  looking  is  con- 
tributory negligence,  see  Indianapolis  Bi,  Ry.  Co,  v.  Marsohke,  266. 

Question  as  to  whether  plaintiff  exercised  due  care  in  driving  upon  crossing 
in  front  of  an  electric  car  is  for  jury,  see  Ddlton  v.  New  York  d  If.  H.  R. 
Co,,  429. 

Stopping  on  track  in  front  of  approaching  car  is  contributory  negligence, 
see  Oettys  v.  Bt,  Louis  Transit  Co,,  614. 

Instruction  as  to  right  of  driver  to  cross  ahead  of  car  held  erroneous,  see 
Binsell  v.  Interurhan  Bt.  Ry.  Co,,  781. 

Contributory  negligence  in  driving  in  front  of  car  seen  approaching  at  a 
distance  of  ninety-five  feet^  see  WHeon  v.  Chippeu>a  ViMey  Eleo,  Ry,  Co,, 
979. 

Contubutobt  NBOLiGfENOE. —  It  IS  not  negligence  as  a  matter  of  law  to  stop 
a  buggy  so  that  the  rear  wheels  th^^of  are  within  a  few  feet  of  a  street 
ear  track.    Montgomery  Bt,  Ry.  v.  Hastings  (and  note),  1. 

DuTT  TO  Look  and  Libtkn. —  It  is  for  the  juiy  to  decide  whether  it  was 
negligence  to  drive  along  a  track  without  looking  back  for  an  approach- 
ing car.  So  held  where  the  plaintiff's  intestate  was  thrown  from  his 
wagon  and  killed  by  a  collision  with  a  sprinkling  car  running  wild. 
Chicago  City  Ry,  Co.  v.  Barker  (and  note),  182. 

Gontbibutobt  Nbouobncb  of  Minob. —  In  determining  the  question  of  the 
eontributoiy  negligence  of  a  minor  who  was  driving  a  vehicle  across  a 
trade,  the  rule  does  not  require  the  same  degree  of  caution  as  in  the  case 
of  an  adult;  the  degree  of  care  to  be  used  will  depend  upon  the  age  and 
capacity  of  the  minor  as  determined  by  the  particular  dreumstances  of 
the  case.  It  cannot  be  said  as  a  matter  of  law  that  a  minor  of  the  age 
of  fifteen  years  has  Mrrived  at  man's  estate,  in  judgment,  prudence,  and 
iorethou^t.    Duhiver  v.  City  d  Bub.  My.  Co.,  819. 


(For  Index  to  Notes,  aee  ante,  p.  xr.) 

VEHICLES,  COLUSION  —  {Continued) . 

Duty  of  persop  driving  vehicle  along  track  to  look  behind  for  approadiing 
ear,  see  Twelkemeyer  v.  8t.  Louie  Traneit  Co.,  616. 
*  Evidence  of  plaintiff  to  the  effect  that  he  looked  and  listened  before  cross- 
ing a  track  considered  and  held  in  conflict  with  physical  facts,  see  Bamrie 
Y.St,  Louie  Traneit  Co,,  617. 

Question  of  negligence  of  driver  in  turning  from  one  track  to  another  to 
escape  a  car  approaching  from  the  rear  is  for  the  jury,  see  Pritchard  v. 
Brooklyn  Ste:  R,  Co.,  782. 

Failure  to  look  back,  while  driving  along  track  in  night-time  is  contributofy 

*   negligence,  see  Geleta  v.  Buffalo  d  Niagara  Palle  Eleo,  Ry.  Co.,  783. 

.    Nbgugsnob  oi*  Qbivxb  Not  IliPuriD  to  PLAimiFF. —  The  plaintiff  wss 

riding  with  his  brother,  an  experienced  driver,  and  while  attempting  to 

■  -   cross  the  tracks  of  the  defendant  was  struck  by  one  of  the  defaidanfs 

cars  and  injured.    An  instruction  to  the  effect  that  if  the  jury  find  that 

the  driver  was  guilty  of  negligence  in  the  manner  in  which  he  drove  tne 

horse,  which  contributed  to  the  accident,  the  driver's  negligence  should 

not  be  imputed  to  the  plaintiff,  was  sustained.     The  driver  being  one 

whom  the  plaintiff  knew  to  be  skillful  and  experienced,  the  plaintiff  was 

not  guilty  of  contributory  negligence  in  relying  on  the  care  of  the  driver, 

although  he  himself  took  no  precaution  to  avoid  the  injuxy.     United 

Rye.  A  Eleo.  Co.  y.  Biedler  <and  note),  391. 

Imputed  Nbgugenob. —  Instruction  to  effect  that  person  riding  with  driver 
had  no  right  to  rely  implicity  upon  care  and  prudence  of  driver,  but  upon 
approaching  track  it  was  his  duty  to  attempt  to  have  the  driver  check 
speed  of  vehicle  to  a  safe  rate,  was  sustained.  Holden  v.  Mieeouri  Ry.  Co, 
(and  note),  573. 

Duty  of  motorman  to  avoid  collision  with  vehicle  driven  along  track;  neg- 
ligence Of  driver  not  imputable  to  person  riding  with  him,  see  Bamter  y. 
8t,  Louie  Traneit  Co.,  612. 

Negligence  cannot  be  imputed  to  driver  of  vehicle  from  the  mere  fact  that 
he  was  driving  along  the  track;  contributory  n^ligence  under  such  cir- 
cumstances is  for  the  jury  to  determine,  see  Buren  v.  8t.  Louie  Traneit 
Co.,  616. 

Violation  of  City  Obdinance;  Pboximatb  Cause  of  Injxtbt. —  The  plam- 
tiff's  horses  and  wagon  were  injured  by  a  collision  with  one  of  the 
defendant's  street  cars.  The  horses  and  wagon  were  standing  unhitched 
in  violation  of  a  city  ordinance.  It  was  held  that  such  a  violation  does 
not  preclude  recovery  for  injuries  sustained  unless  such  violation  was  a 
proximate  cause  contributing  to  the  injury*  Jfonroe  v.  Hartford  Bt.  By. 
Co.  (and  note),  59. 

Collision  on  a  narrow  bridge,  see  Lockwood  v.  Troy  City  Ry.  Co.,  784. 

Collision  caused  by  derailment  of  car,  see  Perrae  v.  United  Traction  Co.,  784. 

Liability  of  steam  railroad  company  for  collision  on  tracks  laid  in  siroii* 
see  Holt  v.  Penneylvania  R,  Co.  (and  note),  828. 
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.  (For  Index  to  Notes,  see  ante,  p.  xv.) 

TEHICLSS,  COLLISION—  {Omtinued). 

Collision  with  vehicle  crossing  track  owing  to  failiure 

Hanheide  v.  8t.  Ixmia  Transit  Co,,  619. 
Collision  with  vehicle  crossing  track  where  car  was  i 

rate  of  speed,  see  Moritz  v.  Bt,  Loum  Transit  Co,,  619 
Injury  to  passenger  caused  hj  collision,  see  Houston  1 

906. 
Passenger  injured  hj  collision,  see  Frofnk  v.  Metropolitan 

WANTON  NS6LI6ENC£. 

Injury  caused  by,  to  newsboy  riding  on  street  car  as  tn 

Oitff  Rff,  Co.  ▼.  (yDonnell,  147. 
Causing  injury  to  child  riding  on  car  without  pennl 

Holyoke  8t.  By.  Co.  (and  note),  416. 


[Whole  Numbib  of  Pagss  1070.] 
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